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By  au  act  of  the  Legislature  of  the  5th  Febriiaiy,  1850,  John  J.  Ormond,  George 
Goldthwaite  and  John  Erwin  were  appointed  commissioners  to  prepare  a  Code  of  the 
Statutes  of  the  State;  by  another  act  of  the  9th  February,  1850,  the  sphere  of  their  duties 
■was  extended  to  the  preparation  of  anew  code  of  statute  law.  (See  pamphlet  acts  1849-50.) 
John  Er-win  resigned  the  office  and  Arthur  P.  Bagby  was  appointed  by  the  Governor  to 
fill  the  vacancy. 

The  commissioners  reported  the  Code  wloich  they  had  prepared  to  the  General  As- 
sembly at  its  session  of  1851-52,  and  a  joiut  committee  of  the  two  houses  recommended  its 
adoption.     It  was  adopted  by  the  act  February  5th,  1852. 

Montgomery,  June,  1852. 
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ARTICLES  OF  CONFEDERATION. 


In  Congress^  July  8,  1778. 

AETICLES  OF  CONFEDERATION  AND  PERPETUAL  UNION 

Between  the  States  of  New  Ilampsliire^  Massachusetts  Bay,  Rliode  Island 
and  Providence  Plantations,  Connecticut,  New  York,  Neio  Jersey^ 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  SoiMth 
Carolina,  and  Georgia. 

ARTICLE  I. 

The  styleof  this  confederacy  shall  be,  "  The  United  States  of  America." 

ARTICLE  IL 

Each  State  retams  its  sovereignty,  freedom,  and  independence,  and 
every  power,  jurisdiction  and  right,  which  is  not  by  this  confederation 
expressly  delegated  to  the  United  States,  in  Congress  assembled. 

ARTICLE  III. 

The  said  States  hereby  severally  enter  into  a  lirm  league  of  friend- 
ship with  each  other  for  their  common  defence,  the  security  of  their 
liberties,  and  their  mutual  and  general  welfare,  binding  themselves  to 
assist  each  other  against  all  force  offered  to,  or  attacks  made  upon 
them,  or  any  of  them,  on  account  of  religion,  sovereignty,  trade,  or 
any  other  pret-ence  whatever. 

ARTICLE  IV. 

§  1.  The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  States  in  this  tJnion, 
the  fr^ee  inhabitants  of  each  of  these  States,  paupers,  vagabonds, 
and  fugitives  from  justice  excepted,  shall  be  entitled  to  all  privi- 
leges and  immunities  of  free  citizens  in  the  several  States ;  and  the 
people  of  each  State  shall  have  free  ingress  and  regress  to  and  fi-om 
any  other  State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and 
commerce,  subject  to  the  same  duties,  impositions  and  restrictions  as 
the  inhabitants  thereof  respectively;  Provided,  That  such  restrictions 
shall  not  extend  so  far  as  to  prevent  the  removal  of  property  imported 
into  any  State  to  any  other  State  of  which  the  owner  is  an  inhab- 
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itant;  Provided^  also,  Tliat  no  imposition,  duties  or  restriction  sliall 
be  laid  by  any  State  on  the  property  of  the  United  States,  or  either 
of  them. 

§  2.  If  any  person  guilty  of  or  charged  with  treason,  felony,  or 
other  high  misdemeanor  in  any  State,  shall  flee  from  justice  and  be 
found  in  any  of  the  United  States,  he  shall,  upon  the  demand  of 
the  governor  or  executive  power  of  the  State  from  which  he  fled,  be 
delivered  up,  and  removed  to  the  State  having  jurisdiction  of  his 
offence. 

§  8.  Full  faith  and  credit  shall  be  given  in  each  of  these  States  to 
the  records,  acts,  and  judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  State. 

AKTICLE  V. 

§  1.  For  the  more  convenient  management  of  the  general  interests 
of  the  United  States,  delegates  shall  be  annually  appointed  in  such  a 
manner  as  the  legislature  of  each  State  shall  direct,  to  meet  in  Con- 
gress on  the  first  Monday  in  November,  in  every  year,  with  a  power 
reserved  to  each  State  to  recall  its  delegates,  or  any  of  them,  at  any 
time  within  the  year,  and  to  send  others  in  their  stead,  for  the  remain- 
der of  the  year. 

§  2.  No  State  shall  be  represented  in  Congress  by  less  than  two 
nor  more  than  seven  members ;  and  no  person  shall  be  capable  of 
being  a  delegate  for  more  than  three  years  in  any  term  of  six  years ; 
nor  shall  any  person  being  a  delegate  be  capable  of  holding  any  office 
under  the  United  States  for  which  he,  or  any  other  for  his  benefit, 
receives  any  salary,  fees,  or  emolument  of  any  kind. 

§  3.  Each  State  shall  maintain  its  own  delegates  in  a  meeting  of 
the  States,  and  while  they  act  as  members  of  the  committee  of  these 
States, 

§  4.  In  determining  questions  in  the  United  States  in  Congress 
assembled,  each  State  shall  have  one  vote. 

§  5.  Freedom  of  speech  and  debate  in  Congress  shall  not  be  im- 
peached or  questioned  in  any  court  or  place  out  of  Congress,  and  the 
members  of  Congress  shall  be  protected  in  their  persons  from  arrests 
and  imprisonments  during  the  time  of  their  going  to  and  ii'om  and 
attendance  on  Congress,  except  for  treason,  felony,  or  breach  of  the 
peace. 

ARTICLE  VI. 

§  1.  No  State,  without  the  consent  of  the  United  States  in  Con- 
gress assembled,  shall  send  any  embassy  to  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance,  or  treaty,  with 
any  king,  prince,  or  state ;  nor  shall  any  person  holding  any  office 
of  profit  or  trust  under  the  United  States,  or  any  of  them,  accept  of 
any  present,  emolument,  office,  or  title  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  state ;  nor  shall  the  United  States  in 
Congress  assembled,  or  any  of  them,  grant  any  title  of  nobility, 

§  2.  No  two  or  more  States  shall  enter  into  any  treaty,  confedera- 
tion, or  alliance  whatever,  between  them,  without  the  consent  of  the 


ARTICLES   OF   CONFEDERATION.  3 

United  States  in  Congress  assembled,  specifying  accuratefy  the  pur- 
poses for  wliicli  the  same  is  to  be  entered  into,  and  how  long  it  shall 
continue. 

§  3.  No  State  shall  lay  any  imposts  or  duties  which  may  interfere 
with  any  stipulations  in  treaties  entered  into  by  the  United  States, 
in  Congress  assembled,  with  any  king,  prince,  or  state,  in  j)ursuance 
of  any  treaties  already  proposed  by  Congress  to  the  courts  of  France 
and  Spain. 

§  4.  No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any 
State,  except  such  number  only  as  shall  be  deemed  necessary  by  the 
United  States  in  Congress  assembled,  for  the  defence  of  such  State  or 
its  trade;  nor  shall  any  body  of  forces  be  kept  up  by  any  State  in 
time  of  peace,  except  such  number  only  as,  in  the  judgment  of  the 
United  States  in  Congress  assembled,  shall  be  deemed  requisite  to 
garrison  the  forts  necessary  for  the  defence  of  such  State;  but  every 
State  shall  always  keep  up  a  regular  and  well-disciplined  militia, 
sufficiently  armed  and  accoutred,  and  shall  provide  and  constantly 
have  ready  for  use  in  public  stores  a  due  number  of  field  pieces  and 
tents,  and  a  proper  quantity  of  arms,  ammunition  and  camp  equipage. 

§  5.  No  State  shall  engage  in  any  war  without  the  consent  of  the 
United  States  in  Congress  assembled,  unless  such  State  be  actually 
invaded  by  enemies,  or  shall  have  received  certain  advice  of  a  resolu- 
tion being  formed  by  some  nation  of  Indians  to  invade  such  State, 
and  the  danger  is  so  imminent  as  not  to  admit  of  delay  till  the  United 
States  in  CougTcss  assembled  can  be  consulted;  nor  shall  any  State 
grant  commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque 
or  reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States 
in  Congress  assembled,  and  then  only  against  a  kingdom  or  state,  and 
the  subjects  thereof,  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  United  States 
in  Congress  assembled,  unless  such  State  be  infested  by  pirates,  in 
which  case  vessels  of  war  may  be  fitted  out  for  that  occasion  and  kept 
so  long  as  the  danger  shall  continue,  or  until  the  United  States  in 
Congress  assembled  shall  determine  otherwise. 

AETICUE   YII. 

"When  land  forces  are  raised  by  any  State  for  the  common  defence, 
all  oSicers  of  or  under  the  rank  of  colonel  shall  be  appointed  by 
the  legislature  of  each  State  respectively  by  whom  such  forces  shall 
"be  raised,  or  in  such  manner  as  such  State  shall  direct,  and  all  vacan- 
cies shall  be  filled  up  by  the  State  which  first  made  the  appointment. 

AETICLE  VIII. 

All  charges  of  war,  and  all  other  expenses  that  shall  be  incurred 
for  the  common  defence  or  general  welfare,  and  allowed  by  the 
United  States  in  Congress  assembled,  shall  be  defrayed  out  of  a 
common  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to  or 
surveyed    for    any   person,    as   such   land   and   the    buildings    and 
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improvements  tliereon  sliall  be  estimated,  according  to  sucli  mode  as 
tlie  United  States  in  Congress  assembled  sliall,  from  time  to  time, 
direct  and  appoint.  The  taxes  for  pa}dng  tliat  proportion  shall  be 
laid  and  levied  by  the  authority  and  direction  of  the  legislatm-es  of  the 
several  States,  within  the  time  agreed  upon  by  the  United  States  in 
Congress  assembled. 

AKTICLE  IX. 

§  1.  The  United  States  in  Congress  assembled  shall  have  the  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war, 
except  in  the  cases  mentioned  in  the  sixth  Article,  of  sending  and 
receiving  ambassadors,  entering  into  treaties  and  alliances,  Provided^ 
That  no  treaty  of  commerce  shall  be  made  whereby  the  legislative 
power  of  the  respective  States  shall  be  restrained  from  imposing  such 
imposts  and  duties  on  foreigners  as  their  own  people  are  subjected  to, 
or  fr-om  prohibiting  the  exportation  or  importation  of  any  species  of 
goods  or  commodities  whatsoever;  of  establishing  rules  for  deciding, 
in  all  cases,  Avhat  captures  on  land  or  water  shall  be  legal,  and  in 
what  manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the 
United  States  shall  be  divided  or  appropriated;  of  granting  letters 
of  marque  and  rej)risal  in  times  of  peace ;  appointing  courts  for  the 
trial  of  piracies  and  felonies  committed  on  the  high  seas ;  and  estab- 
lishing courts  for  receiving  and  determining  finally  appeals  in  all 
cases  of  captures;  Provided^  That  no  member  of  Congress  shall  be 
appointed  a  judge  of  any  of  the  said  courts. 

§  2.  The  United  States  in  Congress  assembled  shall  also  be  the 
last  resort  on  appeal  in  all  disputes  and  differences  now  subsisting, 
or  that  hereafter  may  arise  between  two  or  more  States  concerning 
boundar}^,  jurisdiction,  or  any  other  cause  whatever ;  which  authority 
shall  always  be  exercised  in  the  manner  following :  Whenever  the 
legislativ^e  or  executive  authority,  or  lawful  agent  of  any  State  in 
controversy  with  another,  shall  present  a  petition  to  Congress  stating 
the  matter  in  question  and  praying  for  a  hearing,  notice  thereof  shall 
be  given  by  order  of  Congress  to  the  legislative  or  executive  authority 
of  the  other  State  in  controversy,  and  a  day  assigned  for  the  appear- 
ance of  the  parties  by  their  lawful  agents,  who  shall  then  be  directed 
to  appoint,  by  joint  consent,  commissioners  or  judges  to  constitute  a 
court  for  hearing  and  determining  the  matter  in  question:  but  if 
they  cannot  agree.  Congress  shall  name  three  persons  out  of  each  of 
the  United  States,  and  from  the  list  of  such  persons  each  party  shall 
alternately  strike  out  one,  the  petitioners  beginning,  until  the  number 
shall  be  reduced  to  thirteen ;  and  from  that  number  not  less  than 
seven  nor  more  than  nine  names,  as  Congress  shall  direct,  shall,  in 
the  presence  of  Congress,  be  drawn  out  by  lot;  and  the  persons 
whose  names  shall  be  so  drawn,  or  any  five  oi  them,  shall  be  commis- 
sioners or  judges  to  hear  and  finally  determine  the  controversy,  so 
always  as  a  major  part  of  the  judges  who  shall  hear  the  cause  shall 
agree  in  the  determination :  and  if  either  party  shall  neglect  to  attend 
at  the  day  appointed,  without  showing  reasons  which  CongTess  shall 
judge  sufficient,  or  being  present  shall  refuse  to  strike,  the  Congress 
shall  proceed  to  nominate  three  persons  out  of  each  State,  and  the 
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secretary  of  Congress  shall  strike  in  behalf  of  such  party  absent  or 
refusing ;  and  the  judgment  and  sentence  of  the  court,  to  be  appointed 
in  the  manner  before  prescribed,  shall  be  final  and  conclusive ;  and 
if  any  of  the  jjarties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  proceed  to  pronounce  sentence  or  judgment,  which  shall 
in  like  manner  be  final  and  decisive ;  the  judgment  or  sentence  and 
other  proceedings  being  in  either  case  transmitted  to  Congress,  and 
lodged  among  the  acts  of  Congress,  for  the  security  of  the  parties 
concerned;  Provided.,  That  every  commissioner,  before  he  sits  in  judg- 
ment, shall  take  an  oath,  to  be  administered  by  one  of  the  judges  of 
the  supreme  or  superior  court  of  the  State  where  the  cause  shall  be 
tried,  "well  and  truly  to  hear  and  determine  the  matter  in  question, 
according  to  the  best  of  his  judgment,  without  favor,  affection,  or 
hope  of  reward; ''  Provided^  also,  That  no  State  shall  be  deprived  of 
territory  for  the  benefit  of  the  United  States. 

§  3.  All  controversies  concerning  the  private  right  of  soil  claimed 
under  different  grants  of  two  or  more  States,  whose  jurisdiction,  as 
they  may  respect  such  lands,  and  the  States  which  passed  such 
grants  are  adjusted,  the  said  grants  or  either  of  them  being  at  the 
same  time  claimed  to  have  originated  antecedent  to  such  settlement 
of  jurisdiction,  shall,  on  the  petition  of  either  party  to  the  Congress 
of  the  United  States,  be  finally  determined,  as  near  as  may  be,  in  the 
same  manner  as  is  before  prescribed  for  deciding  disputes  respecting 
territorial  jurisdiction  between  different  States. 

§  4.  The  United  States  in  CongTcss  assembled  shall  also  have  the 
sole  and  exclusive  right  and  power  of  regTilating  the  alloy  and  value 
of  coin  struck  by  their  own  authority,  or  by  that  of  the  respective 
States ;  fixing  the  standard  of  weights  and  measures  throughout  the 
United  States ;  regulating  the  trade  and  managing  all  affairs  with 
the  Indians  not  members  of  any  of  the  States ;  Provided,  That  the 
legislative  right  of  any  State,  within  its  own  limits,  be  not  infringed 
or  violated ;  establishing  and  regulating  post  ofiices  from  one  State  to 
another  throughout  all  the  United  States,  and  exacting  such  postage 
on  the  papers  passing  through  the  same  as  may  be  requisite  to  defray 
the  expenses  of  the  said  office ;  appointing  all  officers  of  the  land 
forces  in  the  service  of  the  United  States,  excepting  regimental 
ofiicers :  appointing  all  the  of&cers  of  the  naval  forces,  and  commis- 
sioning all  officers  whatever  in  the  service  of  the  United  States; 
making  rules  for  the  government  and  regulation  of  the  said  land 
and  naval  forces,  and  directing  their  operations. 

§  5.  The  United  States  in  Congress  assembled  shall  have  authority 
to  appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denomi- 
nated "yl  Committee  of  the  States, ^^  and  to  consist  of  one  delegate 
from  each  State ;  and  to  aj^point  such  other  committees  and  civil 
officers  as  may  be  necessary  for  managing  the  general  affahs  of  the 
United  States  under  their  direction ;  to  appoint  one  of  their  number 
to  preside  ;  Provided,  That  no  person  be  allowed  to  serve  in  the  office 
of  president  more  than  one  year  in  any  term  of  three  years  •,  to  ascer- 
tain the  necessary  sums  of  money  to  be  raised  for  the  service  of  the 
United  States,  and  to  appropriate  and  apply  the  same  for  defraying 
the  public  expenses ;  to  borrow  money  or  emit  bills  on  the  credit  of 
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the  United  States,  transmitting  every  half  year  to  the  respective 
States  an  account  of  the  sums  of  money  so  borrowed  or  emitted ;  to 
build  and  equip  a  navy ;  to  agree  upon  the  number  of  land  forces, 
and  to  make  requisitions  from  each  State  for  its  quota,  in  proportion 
to  the  number  of  white  inhabitants  in  such  State,  which  requisition 
shall  be  binding ;  and  thereupon  the  Legislature  of  each  State  shall 
appoint  the  regimental  officers,  raise  the  men,  clothe,  arm  and  equip 
them,  in  a  soldier-like  manner,  at  the  expense  of  the  United  States; 
and  the  officers  and  men  so  clothed,  armed  and  equipped,  shall  march 
to  the  place  appointed,  and  within  the  tim^e  agreed  on  by  the  United 
States  in  Congress  assembled ;  but  if  the  United  States  in  Congress 
assembled  shall,  on  consideration  of  circumstances,  judge  proper 
that  any  State  should  not  raise  men,  or  should  raise  a  smaller  num- 
ber than  its  quota,  and  that  any  other  State  should  raise  a  greater 
number  of  men  than  the  quota  thereof,  such  extra  number  shall  be 
raised,  officered,  clothed,  armed,  and  equipped  in  the  same  manner  as 
the  quota  of  such  State,  unless  the  Legislature  of  such  State  shall 
judge  that  such  extra  number  cannot  be  safely  spared  out  of  the  same, 
in  which  case  they  shall  raise,  officer,  clothe,  arm,  and  equip  as  many 
of  such  extra  number  as  they  judge  can  be  safely  spared,  and  the 
officers  and  men  so  clothed,  armed  and  equipped,  shall  march  to  the 
place  appointed  and  within  the  time  agreed  on  by  the  United  States 
in  Congress  assembled. 

§  6.  The  United  States  in  Congress  assembled  shall  never  engage 
in  a  war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace, 
nor  enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate 
the  value  thereof,  nor  ascertain  the  sums  and  expenses  necessary 
for  the  defence  and  welfare  of  the  United  States,  or  any  of  them,  nor 
emit  bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor 
appropriate  money,  nor  agree  upon  the  number  of  vessels  of  war  to  be 
built  or  purchased,  or  the  number  of  land  or  sea  forces  to  be  raised, 
nor  appoint  a  commander-in-chief  of  the  army  or  navy,  unless  nine 
States  assent  to  the  same,  nor  shall  a  question  on  any  other  point, 
except  for  adjourning  from  day  to  day,  be  determined,  unless  by  the 
votes  of  a  majority  of  the  LTnited  States  in  Congress  assembled. 

§  7.  The  Congress  of  the  United  States  shall  have  power  to  ad- 
journ to  any  time  within  the  year,  and  to  any  place  within  the 
United  States,  so  that  no  period  of  adjournment  be  for  a  longer 
duration  than  the  space  of  six  months,  and  shall  publish  the  journal 
of  their  proceedings  monthly,  except  such  parts  thereof  relating  to 
treaties,  alliances,  or  military  operations,  as  in  their  judgment  require 
secresy ;  and  the  yeas  and  nays  of  the  delegates  of  each  State,  on  any 
question,  shall  be  entered  on  the  journal  when  it  is  desired  by  any 
delegate :  and  the  delegates  of  a  State,  or  any  of  them,  at  his  or  their 
request,  shall  be  furnished  with  a  transcript  of  the  said  journal, 
except  such  parts  as  are  above  excepted,  to  lay  before  the  legislatures 
of  the  several  States. 

AETICLE  X. 

The  committee  of  the  States,  or  any  nine  of  them,  shall  be  autho- 
rized to  execute,  in  the  recess  of  Congress,  such  of  the  powers  of 
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Congress  as  tlic  United  States  in  Congress  assembled,  by  the  consent 
of  nine  States,  shall,  from  time  to  time,  think  expedient  to  vest 
them  with ;  Provided^  That  no  power  be  delegated  to  the  said  com- 
mittee for  the  exercise  of  which,  by  the  Articles  of  Confederation, 
the  voice  of  nine  States,  in  the  Congress  of  the  United  States  assem- 
bled, is  requisite, 

ARTICLE  XI. 

Canada  acceding  to  this  confederation  and  joining  in  the  measures 
of  the  United  States,  shall  be  admitted  into,  and  entitled  to  all  the 
advantages  of  this  Union;  but  no  other  colony  shall  be  admitted 
into  the  same,  unless  such  admission  be  agreed  to  by  nine  States. 

ARTICLE  XII. 

All  bills  of  credit  emitted,  moneys  borrowed,  and  debts  contracted 
by  or  under  the  authority  of  Congress,  before  the  assembling  of  the 
United  States,  in  pursuance  of  the  present  confederation,  shall  be 
deemed  and  considered  as  a  charge  against  the  United  States,  for  the 
payment  and  satisfaction  whereof  the  said  United  States  and  the 
public  faith  are  hereby  solemnly  pledged. 

ARTICLE  XIII. 

Every  State  shall  abide  by  the  determination  of  the  United  States 
in  Congress  assembled,  in  all  questions  which  by  this  confederation, 
are  submitted  to  them ;  and  the  articles  of  this  confederation  shall  be 
inviolably  observed  by  every  State,  and  the  L'nion  shall  be  per- 
petual ;  nor  shall  any  alteration  at  any  time  hereafter  be  made  in 
any  of  them,  unless  such  alteration  be  agreed  to  in  a  Congress  of  the 
United  States,  and  be  afterwards  confirmed  by  the  Legislature  of 
every  State. 

And  whereas  it  hath  pleased  the  great  Governor  of  the  world 
to  incline  the  hearts  of  the  legislatures  we  respectively  represent  in 
Congress,  to  approve  of,  and  to  authorize  us  to  ratify  the  said  Arti- 
cles of  Confederation  and  perpetual  Union,  Know  ye,  that  we,  the 
undersigned  delegates,  by  virtue  of  the  power  and  authority  to  us 
given  for  that  purpose,  do,  by  these  presents,  in  the  name  and  in 
behalf  of  our  respective  constituents,  fully  and  entirely  ratify  and 
confirm  each  and  every  of  the  said  Articles  of  Confederation  and 
perpetual  Union,  and  all  and  singular  the  matters  and  tlnngs  therein 
contained.  And  we  do  further  solemnly  plight  and  engage  the  faith 
of  our  respective  constituents,  that  they  shall  abide  by  the  determi- 
nation of  the  United  States  in  Congi-ess  assembled,  in.  all  questions 
which  by  the  said  confederation  are  submitted  to  them  ;  and  that  the 
articles  thereof  shall  be  inviolably  observed  by  the  States  we  respect- 
ively represent,  and  that  the  Union  shall  be  perpetual.  In  witness 
whereof,  we  have  hereunto  set  our  hands,  in  Congress. 

Done  at  Philadelphia,  in  the  State  of  Pennsylvania,  the  9th  day  of 
July,  in  the  year  of  our  Lord  1778,  and  in  the  third  year  of  the 
Independence  of  America. 
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NEW  HAMPSHIRE. 

Josiah  Bartlett, 
John  Wentwortli,  Jr. 


MASSACHUSETTS  BAY, 

John  Hancock, 
Samuel  Adams, 
Elbridge  Gerry, 
Francis  Dana, 
James  Lovel, 
Samuel  Holten. 


CONNECTICUT. 

Eoger  Sherman, 
Samuel  Huntingdon, 
Oliver  Wolcott, 
Titus  Hosmer, 
Andrew  Adams. 

NEW  YORK. 

Jas.  Duane, 
Fra.  Lewis, 
Wm,  Duer, 
Grouv.  Morris. 


RHODE  ISLAND,  &C. 

William  EUerj, 
Henry  Marchant, 
John  Collins. 


NEW  JERSEY. 

Jno.  Witherspoon, 
Nath.  Scudder. 


PENNSYLVANIA. 

Eobert  Morris, 
Daniel  Eoberdeau, 
Jona.  Bayard  Smith, 
William  Clingan, 
JosejDh  Eeed. 

DELAWARE. 

Thos.  M'Kean, 
John  Dickinson, 
Nicholas  Van  Dyke. 


MARYLAND. 

John  Hanson, 
Daniel  Carroll. 

VIRGINIA. 

Eichard  Henry  Lee, 
John  Bannister, 
Thomas  Adams, 
Jno.  Harvie, 
Francis  Lightfoot  Lee. 


NORTH  CAROLINA. 

John  Penn, 
Cons.  Harnett, 
Jno.  Williams. 


SOUTH  CAROLINA. 

Henry  Laurens, 
William  Henry  Drayton, 
Jno.  Matthews, 
Eichard  Hutson, 
Thomas  Heyward,  Jr. 

GEORGIA. 

Jno.  Walton, 
Edwd.  Telfair, 
Edwd.  Langworthy. 
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DECLARATION  OF  INDEPENDENCE. 


In  Congress^  July  4,  1776. 

THE  UNANIMOUS  DECLAEATION   OF  THE  THIRTEEN  UNITED  STATES  OF 

AMERICA. 

When,  in  the  course  of  liumaii  events,  it  becomes  necessary  for 
one  people  to  dissolve  tlie  political  bands  wliicli  liave  connected  tbem 
with  another,  and  to  assume,  among  the  powers  of  the  earth,  the 
separate  and  equal  station  to  which  the  laws  of  nature  and  of  nature's 
God  entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires 
that  they  should  declare  the  causes  ^^-hich  impel  them  to  the  separa- 
tion. 

A¥e  hold  these  truths  to  be  self-evident : — that  all  men  are  created 
equal ;  that  they  are  endowed  by  their  Creator  with  certain  unaliena- 
ble rights ;  that  among  these  are  life,  liberty,  and  the  pursuit  of  hap- 
piness. That  to  secm-e  these  rights,  governments  are  instituted  among 
men,  deriving  their  just  powers  from  the  consent  of  the  governed ; 
that  whenever  any  form  of  government  becomes  destructive  of  these 
ends,  it  is  the  right  of  the  people  to  alter  or  to  abolish  it,  and  to  insti- 
tute a  new  government,  laying  its  foundation  on  such  principles,  and 
organizing  its  powers  in  such  form,  as  to  them  shall  seem  most  likely 
to  effect  their  safety  and  haj)piness.  Prudence,  indeed,  will  dictate, 
that  governments  long  established  should  not  be  changed  for  light  and 
transient  causes ;  and  accordingly  all  experience  hath  shown  that 
mankind  are  more  disposed  to  suffer  while  e^dls  are  sufferable,  than 
to  right  themselves  by  abolishing  the  forms  to  which  they  are  accus- 
tomed. But  when  a  long  train  of  abuses  and  usurpations,  pursuing 
invariably  the  same  object,  evinces  a  design  to  reduce  them  under 
absolute  despotism,  it  is  their  right,  it  is  their  duty,  to  throw  off  such 
government,  and  to  provide  new  guards  for  their  future  security. 
Such  has  been  the  patient  sufferance  of  these  colonies ;  and  such  is 
now  the  necessity  which  constrains  them  to  alter  their  former  systems 
of  government.  "  The  history  of  the  present  king  of  Great  Britain  is  a 
history  of  repeated  injuries  and  usurpations,  all  having  in  direct  object 
the  establishment  of  an  absolute  tyranny  over  these  states.  To  prove 
this,  let  facts  be  submitted  to  a  candid  world. 

He  has  refused  his  assent  to  laws  the  most  wholesome  and  neces- 
sary for  the  public  good.  He  has  forbidden  his  governors  to  pass  laws 
of  immediate  and  pressing  importance,  unless  suspended  in  their  opera- 
tion till  his  assent  should  be  obtained :  and  when  so  suspended  he  has 
•utterly  neglected  to  attend  to  them.  He  has  refused  to  pass  other 
laws  for  the  accommodation  of  large  districts  of  people,  unless  those 
people  would  relinquish  the  right  of  representation  in  the  legislature — 
a  right  inestimable  to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
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fortable,  and  distant  from  the  repository  of  tlieir  public  records,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  representative  houses  repeatedly,  for  opposing, 
with  manly  firmness,  his  invasions  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause 
others  to  be  elected ;  whereby  the  legislative  powers,  incapable  of  anni- 
hilation, have  returned  to  the  people  at  large  for  their  exercise ;  the 
state  remaining,  in  the  mean  time,  exposed  to  all  the  dangers  of  inva- 
sion from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these  states ;  for 
that  purpose  obstructing  the  laws  for  naturalization  of  foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and  rais- 
ing the  conditions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing  his 
assent  to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  .on  his  will  alone,  for  the  tenure  of 
their  offices  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms 
of  officers,  to  harass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  without 
the  consent  of  our  legislatures. 

He  has  affected  to  render  the  military  independent  of,  and  superior 
to  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws;  giving  his 
assent  to  their  acts  of  pretended  legislation : 

For  quartering  large  bodies  of  armed  troops  among  us : 

For  protecting  them,  by  a  mock  trial,  from  punishment  for  any 
murders  Avhich  they  should  commit  on  the  inhabitants  of  these  States : 

For  cutting  off  our  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent : 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury: 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  system  of  English  laws  in  a  neighboring 
province,  establishing  therein  an  arbitrary  government,  and  enlarging 
its  boundaries,  so  as  to  render  it  at  once  an  example  and  fit  instrument 
for  introducing  the  same  absolute  rule  into  these  colonies : 

For  taking  away  our  charters,  abolishing  our  most  valuable  laws, 
altering,  fundamentally,  the  forms  of  our  governments : 

For  suspending  our  own  legislatures,  and  declaring  themselves  in- 
vested with  powers  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his  pro- 
tection, and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  complete  the  works  of  death,  desolation,  and  tyrann}^,  already 
begun  with  circumstances  of  cruelty  and  perfidy  scarcely  paralleled 
in  the  most  barbarous  ages,  and  totally  unworthy  the  head  of  a  civil- 
ized nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high 
seas,  to  bear  arms  against  their  country,  to  become  the  executioners 
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of  their  friends  and  brethren,  or  to  fall  themselves  by  their  hands. 
He  has  excited  domestic  insurrections  among  us,  and  has  endeav- 
ored to  bring  on  the  inhabitants  of  our  frontiers  the  merciless  Indian 
savages,  whose  known  rule  of  warfare  is  an  undistinguished  destruc- 
tion of  all  ages,  sexes,  and  conditions. 

In  every  stage  of  these  oppressions  we  have  petitioned  for  redress 
in  the  most  humble  terms:  our  repeated  petitions  have  been  an- 
swered only  by  repeated  injury.  A  prince,  whose  character  is  thus 
marked  by  every  act  which  may  define  a  tyrant,  is  unfit  to  be  the 
ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attention  to  our  British  brethren. 
We  have  warned  them,  from  time  to  time,  of  attempts  by  their  legis- 
lature to  extend  an  unwarrantable  jurisdiction  over  us.  We  have 
reminded  them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity, 
and  we  have  conjured  them  by  the  ties  of  our  common  kindred  to 
disavow  these  usurpations,  which  would  inevitably  interrupt  our  con- 
nection and  correspondence.  They  too  have  been  deaf  to  the  voice 
of  justice  and  consanguinity.  We  must,  therefore,  acquiesce  in  the 
necessity  which  denounces  our  separation,  and  hold  them,  as  we  hold 
the  rest  of  mankind — enemies  in  war,  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  UNITED  STATES 
OF  AMERICA,  in  GENERAL  CONGRESS  assembled,  appealing 
to  the  Supreme  Judge  of  the  World  for  the  rectitude  of  our  inten- 
tions, do,  in  the  name  and  by  the  authority  of  the  good  people  of  these 
colonies,  solemnly  publish  and  declare,  that  these  United  Colonies  are, 
and  of  right  ought  to  be,  free  and  independent  States ;  that  they  are 
absolved  from  all  allegiance  to  the  British  crown,  and  that  all  politi- 
cal connection  between  them  and  the  state  of  Great  Britain  is,  and 
ought  to  be,  totally  dissolved ;  and  that,  as  FREE  AND  INDEPEN- 
DENT STA  TES,  they  have  full  power  to  levy  war,  conclude  peace, 
contract  alliances,  establish  commerce,  and  to  do  all  other  acts  and 
things  which  INDEPENDENT  STATES  may  of  right  do.  And 
for  the  support  of  this  declaration,  with  a  firm  reliance  on  the  pro- 
tection of  DIVINE  PROVIDENCE,  we  mutually  pledge  to  each 
other  our  lives,  our  fortunes,  and  our  sacred  honor. 

JOHN  HANCOCK. 

NEW  HAMPSHIRE.  NEW  YORK. 

Josiah  Bartlett,  William  Floyd, 

William  Whipple,  Philip  Livingston, 

Matthew  Thornton,  Francis  Lewis, 

Lewis  Morris, 

MASSACHUSETTS  BAY.  NEW  JERSEY. 

Samuel  Adams,  Richard  Stockton, 

John  Adams,  John  Witherspoon, 

Robert  Treat  Paine,  Francis  Hopkinson, 

Elbridge  Gerry.  John  Hart, 

Abraham  Clark, 
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KHODE  ISLAND,  &C. 

Stephen  Hopkins, 
William  Elleiy. 


CONNECTICUT. 

Eoger  Slierman, 
Samuel  Huntington, 
William  Williams, 
Oliver  Wolcott. 


DELAWAEE. 

Cesar  Eodney, 
George  Eead, 
Thomas  McKean. 


PENNSYLVANIA. 

Eobert  Morris, 
Benjamin  Eush, 
Benjamin  Franklin, 
John  Morton, 
George  Clymer, 
James  Smith, 
George  Taylor, 
James  Wilson, 
George  Eoss. 

NORTH  CAROLINA. 

William  Hooper, 
Joseph  Hewes, 
John  Penn. 


MARYLAND. 

Samuel  Chase, 
William  Paca, 
Thomas  Stone, 
Charles  Carroll,  of  CarroUton. 

VIRGINIA. 

George  Wythe, 
Eichard  Henry  Lee, 
Thomas  Jefferson, 
Benjamin  Harrison, 
Thomas  Nelson,  Jr., 
Francis  Lightfoot  Lee, 
Carter  Braxton. 


SOUTH  CAROLINA. 

Edward  Eutledge. 
Thomas  Heyward,  Jr. 
Thomas  Lynch,  Jr. 
Arthur  Middleton. 

GEORGIA. 

Button  Gwinnett, 
Lyman  Hall, 
George  Walton. 


CONSTITUTION  OF  THE  UNITED  STATES. 


We  the  People  of  the  United  States,  in  order  to  form  a  more  per- 
fect Union,  establish  Justice,  insure  domestic  Tranquillity,  provide 
for  the  common  defence,  promote  the  general  welfare,  and  secure 
the  Blessings  of  Liberty  to  ourselves  and  our  posterity,  do  ordain 
and  establish  this  Constitution  for  the  United  States  of  America. 


AETICLE  I. 

Section  I.  All  legislative  Powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Eepresentatives. 
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Section  II.  1.  The  House  of  Eepresentatives  sh.aU  be  composed 
of  Members  chosen  every  Second  Year  by  the  People  of  the  several 
States,  and  the  Electors  in  each  State  shall  have  the  Qualifications 
requisite  for  electors  of  the  most  numerous  Branch  of  the  State  Legis- 
lature. 

2.  No  Person  shall  be  a  Eepresentative  who  shall  not  have  at- 
tained to  the  Age  of  twenty-five  YearS;  and  been  seven  Years  a  Citizen 
of  the  United  States,  and  Avho  shall  not,  when  elected,  be  an  Inhab- 
itant of  that  State  in  which  he  shall  be  chosen. 

8.  Eepresentatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  accord- 
ing to  their  respective  numbers,  which  shall  be  determined  by  adding 
to  the  whole  Number  of  free  Persons,  including  those  bound  to  Ser- 
vice for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three 
fifths  of  all  other  persons.  The  actual  Enumeration  shall  be  made 
within  three  Years  after  the  first  Meeting  of  the  CongTess  of  the 
United  States,  and  Vvdthin  every  subsequent  Term  of  ten  Years,  in 
such  Manner  as  they  shall  by  Law  direct.  The  Number  of  Eepresen- 
tatives shall  not  exceed  one  for  every  thirty  Thousand,  but  each  State 
shall  have  at  least  one  Eepresentative ;  and  until  such  enumeration 
shall  be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  choose 
Three,  Massachusetts  Eight,  Ehode  Island  and  Providence  Planta- 
tions One,  Connecticut  Five,  New  York  Six,  New  Jersey  Four, 
Pennsylvania  Eight,  Delaware  One,  Marjdand  Six,  Virginia  Ten, 
North  Carolina  Five,  South  Carolina  Five,  and  Greorgia  Three. 

4.  When  Vacancies  happen  in  the  Eepresentation  from  any  State, 
the  Executive  Authority  thereof  shall  issue  AVrits  of  Election  to  fill 
such  Vacancies. 

5.  The  House  of  Eepresentatives  shall  choose  their  Speaker  and 
other  Officers,  and  shall  have  the  sole  Power  of  Impeachment. 

Section  III.  1.  The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  fi'om  each  State,  chosen  by  the  Legislature  thereof, 
for  six  Years ;  and  each  Senator  shall  have  one  Vote. 

2.  Immediately  after  they  shall  be  assembled  in  consequence  of  the 
first  Election,  they  shall  be  divided,  as  equally  as  may  be,  into  three 
Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated 
at  the  Expiration  of  the  second  Year,  of  the  second  Class  at  the  Expi- 
ration of  the  Fourth  year,  and  of  the  third  Class  at  the  Expiration  of 
the  sixth  Year,  so  that  one  third  may  be  chosen  every  second  Year ; 
and  if  Vacancies  happen,  by  Eesignation  or  other-wise,  during  the 
Eecess  of  the  Legislatiu-e  of  any  State,  the  Executive  thereof  may 
make  temporary  Appointments  until  the  next  Meeting  of  the  Legis- 
lature, which  shall  then  fill  such  vacancies. 

3.  No  person  shall  be  a  Senator  who  shaU  not  have  attained  to  the 
age  of  thirty  years,  and  been  nine  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State 
for  which  he  shall  be  chosen, 

4.  The  Vice  President  of  the  United  States  shall  be  President  of 
the  Senate,  but  shaU  have  no  vote,  unless  they  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  Officers,  and  also  a  Presi- 
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dent  pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when  he 
shall  exercise  the  Office  of  President  of  the  United  States. 

6.  The  Senate  shall  have  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose  they  shall  be  on  Oath  or  Affirmation. 

When  the  President  of  the  United  States  is  tried,  the  Chief  Jus- 
tice shall  preside ;  And  no  person  shall  be  convicted  without  the  Con- 
currence of  two  thirds  of  the  Members  present. 

7.  Judgment,  in  Cases  of  Impeachment,  shall  not  extend  further 
than  to  removal  from  Office,  and  Disqualification  to  hold  and  enjoy 
any  Office  of  honor.  Trust,  or  Profit,  under  the  United  States ;  but  the 
Party  convicted  shall,  nevertheless,  be  liable  and  subject  to  Indict- 
ment, Trial,  Judgment,  and  Punishment,  according  to  Law. 

Section  IV.  1.  The  Times,  Places,  and  Manner  of  holding  Elec- 
tions for  Senators  and  Eepresentatives,  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof;  but  the  Congress  may  at  any  time  by 
Law  make  or  alter  such  Eegulations,  except  as  to  the  places  of  choos- 
ing Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  Meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
shall  by  Law  appoint  a  diiferent  Day. 

Section  V.  1.  Each  House  sliall  be  the  Judge  of  the  Elections, 
Eeturns  and  Qualifications  of  its  own  Members,  and  a  Majority  of 
each  shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel 
the  Attendance  of  absent  Members,  in  such  Manner,  and  under  such 
Penalties  as  each  House  may  provide. 

2.  Each  House  may  determine  the  Rules  of  its  Proceedings,  pun- 
ish its  Members  for  disorderly  Behaviour,  and,  with  the  Concurrence 
of  two  thirds,  expel  a  Member. 

8.  Each  House  shall  keep  a  Journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their 
Judgment  require  Secrecy ;  and  the  Yeas  and  Nays  of  the  Members 
of  either  House  on  any  question  shall,  at  the  Desire  of  one  fifth  of 
those  present,  be  entered  on  the  Journal. 

4.  Neither  House,  during  the  Session  of  Congress,  shall,  without 
the  Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

Section  VI.  1.  The  Senators  and  Representatives  shall  receive 
a  Compensation  for  their  Services,  to  be  ascertained  by  Law,  and 
paid  out  of  the  Treasury  of  the  United  States.  They  shall  in  all 
Cases,  except  Treason,  Felony,  and  Breach  of  the  Peace,  be  privileged 
from  Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
Speech  or  Debate  in  either  House,  they  shall  not  be  questioned  in 
any  other  Place. 

2.  No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any  civil  Office  under  the  Authority 
of  the  United  States,  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased  during  such  time;  and  no  Person 
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holding  any  Office  under  the  United  States,  shall  be  a  member  of 
either  House  during  his  Continuance  in  Office. 

Section  VII.  1.  All  Bills  for  raising  Ee venue  shall  originate  in 
the  House  of  Representatives ;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills. 

2.  Every  Bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States ;  If  he  approve  he  shall  sign  it,  but  if 
not  he  shall  return  it,  with  his  Objections,  to  that  House  in  which  it 
shall  have  originated,  who  shall  enter  the  Objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration 
two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent, 
together  with  the  Objections,  to  the  other  House,  by  which  it  shall 
likewise  be  reconsidered,  and  if  approved  by  two  thirds  of  that  House, 
it  shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both 
Houses  shall  be  determined  by  Yeas  and  Nays,  and  the  Names  of  the 
Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Jour- 
nal of  each  House  respectively.  If  any  Bill  shall  not  be  returned  by 
the  President  within  Ten  Days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like  Manner  as  if 
he  had  signed  it,  unless  the  Congress  by  their  Adjournment  prevent 
its  Return,  in  which  Case  it  shall  not  be  a  Law. 

3.  Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (except 
on  a  question  of  Adjournment)  shall  be  presented  to  the  President 
of  the  United  States ;  and  before  the  Same  shall  take  Efitct,  shall  be 
approved  by  him ;  or  being  disapproved  by  him,  shall  be  repassed  by 
two  thirds  of  the  Senate  and  House  of  Representatives,  according  to 
the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Section  VIII.     The  Congress  shall  have  Power 

1.  To  lay  and  collect  Taxes,  Duties,  Imposts  and  Excises,  to  pay 
the  Debts  and  provide  for  the  common  Defence  and  general  Welfare 
of  the  United  States ;  but  all  Duties,  Imposts  and  Excises  shall  be 
uniform  throughout  the  United  States ; 

2.  To  borrow  Money  on  the  credit  of  the  United  States ; 

3.  To  regulate  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  Avith  the  Indian  Tribes ; 

4.  To  establish  an  uniform  Rule  of  Naturalization  and  uniform 
Laws  on  the  subject  of  Bankruptcies  throughout  the  United  States; 

5.  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign 
Coins,  and  fix  the  Standard  of  Weights  and  Measures; 

6.  To  provide  for  the  Punishment  of  Counterfeiting  the  Securities 
and  current  Coin  of  the  United  States ; 

7.  To  establish  Post  Offices  and  post  Roads ; 

8.  To  promote  the  progress  of  Science  and  useful  Arts,  by  securing 
for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to 
their  respective  Writings  and  Discoveries ; 

9.  To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

10.  To  define  and  punish  Piracies  and  felonies  committed  on  the 
high  Seas,  and  Offences  against  the  Law  of  Nations ; 
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11.  To  declare  "War,  grant  Letters  of  Marque  and  Eeprisal,  and 
make  Eules  concerning  captures  on  Land  and  Water ; 

12.  To  raise  and  support  Armies,  but  no  Appropriation  of  Money 
to  that  Use  shall  be  for  a  longer  Term  than  two  Years ; 

13.  To  provide  and  maintain  a  Navy ; 

14.  To  make  Eules  for  the  Government  and  Eegulation  of  the  land 
and  naval  Forces ; 

15.  To  provide  for  calling  forth  the  Militia  to  execute  the  Laws 
of  the  Union,  suppress  Insurrections  and  repel  Invasions ; 

16.  To  provide  for  organizing,  arming,  and  disci23lining  the  Militia, 
and  for  governing  such  Part  of  them  as  may  be  employed  in  the  Serv- 
ice of  the  United  States,  reserving  to  the  States,  respectively,  the 
Appointment  of  the  Officers,  and  the  authority  of  training  the  Militia 
according  to  the  Discipline  prescribed  by  Congress ; 

17.  To  exercise  exclusive  Legislation  in  all  cases  whatsoever,  over 
such  District  (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of 
particular  Statas,  and  the  Acceptance  of  Congress,  become  the  Seat 
of  the  Government  of  the  United  States,  and  to  exercise  like  Author- 
ity over  all  places  purchased  by  the  Consent  of  the  Legislature  of 
the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts,  Mag- 
azines, Arsenals,  Dock- Yards,  and  other  needful  Buildings , — And 

18.  To  make  all  Laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  Powers,  and  all  other  Powers 
vested  by  this  Constitution  in  the  Government  of  the  United  States, 
or  in  any  Department  or  Officer  thereof 

Section  IX.  1.  The  Migration  or  Importation  of  such  Persons  as 
any  of  the  Slates  now  existing  shall  think  proper  to  admit,  shall  not 
be  prohibited  by  the  Congress  prior  to  the  Year  one  thousand  eight 
hundred  and  eight,  but  a  Tax  or  Duty  may  be  imposed  on  such  Im- 
portation, not  exceeding  ten  dollars  for  each  Person. 

2.  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when  in  Cases  of  Eebellion  or  Invasion  the  public 
safety  may  require  it. 

3.  No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

4.  No  Capitation,  or  other  Direct  Tax  shall  be  laid,  unless  in  Pro- 
portion to  the  Census  Enumeration  herein  before  directed  to  be  taken. 

5.  No  Tax  or  Duty  shall  be  laid  on  Articles  cxjoorted  from  any 
State. 

6.  No  Preference  shall  be  given  by  any  Eegulation  of  Commerce 
or  Eevenue  to  the  Ports  of  one  State  over  those  of  another :  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or 
pay  Duties  in  another. 

7.  No  Money  shall  be  drawn  from  the  Treasmy,  but  in  Conse- 
quence of  Appropriations  made  by  Law ;  and  a  regular  Statement  and 
Account  of  the  Eeceipts  and  Expenditures  of  all  public  Money  shall 
be  published  from  time  to  time. 

8.  No  Title  of  Nobihty  shall  be  granted  by  the  United  States :  And 
no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall, 
without  the  Consent  of  the  Congress,  accept  of  any  present.  Emolu- 
ment, Office,  or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or 
foreign  State. 
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Section  X.  1.  No  State  sliall  enter  into  any  Treaty,  Alliance, 
or  Confederation ;  grant  Letters  of  Marque  and  Eeprisal ;  coin  Mo- 
ney ;  emit  Bills  of  Credit ;  make  any  tiling  but  gold  and  silver  Coin  a 
Tender  in  Payment  of  Debts ;  pass  any  Bill  of  Attainder,  ex  post  fac- 
to Law,  or  Law  imjoairing  tlie  Obligation  of  Contracts,  or  grant  any 
Title  of  Nobility. 

2.  No  State  sball,  without  tlie  consent  of  tlie  Congress,  lay  any 
Imposts  or  duties  on  Imports  or  Exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  Laws :  and  tlie  nett  Pro- 
duce of  all  Duties  and  Imposts,  laid  b}^  any  State  on  Imports  or 
exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  .States ; 
and  all  such  Laws  shall  be  subject  to  the  Ke vision  and  Control  of 
the  Congress. 

8.  No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty 
of  Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  in- 
to any  Agreement  or  Compact  with  another  State,  or  with  a  foreign 
Power,  or  engage  in  War,  unless  actually  invaded,  or  in  such  immi- 
nent Danger  as  will  not  admit  of  Delay. 

ARTICLE  11. 

Section  L  1.  The  execu.tive  Power  shall  be  vested  in  a  Presi- 
dent of  the  United  States  of  America.  He  shall  hold  his  Office  du- 
ring the  term  of  four  Years,  and,  together  with  the  Vice  President, 
chosen  for  the  same  Term,  be  elected  as  follows : 

2.  Each  State  shall  appoint,  in  such  Manner  as  the  Legislature 
thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whole  num- 
ber of  Senators  and  Representatives  to  which  the  State  may  be  enti- 
tled in  the  Congress :  but  no  Senator  or  Representative,  or  Person 
holding  an  Office  of  Trust  or  Profit  under  the  L^nited  States,  shall  be 
appointed  an  Elector. 

3.*  The  Electors  shall  meet  in  their  respective  States,  and  vote 
by  Ballot  for  two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhab- 
itant of  the  same  State  with  themselves.  And  they  shall  make  a 
list  of  all  the  Persons  voted  for,  and  of  the  number  of  votes  for  each; 
which  List  they  shall  sign  and  certify,  and  transmit  sealed  to  the  Seat 
of  G-overnment  of  the  United  States,  directed  to  the  President  of  the 
Senate.  The  President  of  the  Senate  shall,  in  the  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and 
the  votes  shall  then  be  counted.  The  Person  having  the  greatest 
number  of  Yotes  shall  be  the  President,  if  such  a  Number  be  a  Majori- 
ty of  the  whole  Number  of  Electors  appointed ;  and  if  there  be  more 
than  one  who  have  such  Majority,  and  have  an  equal  Number  of 
Yotes,  then  the  House  of  Representatives  shall  immediately  choose 
by  Ballot  one  of  them  for  President ;  and  if  no  Person  have  a  Major- 
ity, then  from  the  five  highest  on  the  List  the  said  House  shall  in 
like  Manner  choose  the  President.  But  in  choosing  the  President, 
the  Yotes  shall  be  taken  by  States,  the  Representation  from  each 
State  having  one   Yote :  A  Quorum,  for  this  Purpose  shall  consist 

*  This  3d  clause  (of  the  1st  section  of  article  2d)  has  been  superseded  bj  the  12th  amend- 
ment.   Vid.  post,  p.  24. 
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of  a  Member  or  Members  from  two  tliirds  of  the  States,  and  a  Ma- 
jority of  tlie  States  sliall  be  necessary  to  a  Clioice.  In  every  Case, 
after  the  Choice  of  the  President,  the  Person  liaving  the  greatest 
Number  of  Yotes  of  tlie  Electors  shall  be  the  Vice  President.  But 
if  there  should  remain  two  more  who  have  equal  Votes,  the  Senate 
shall  choose  from  them  by  Ballot  the  Vice  President. 

4.  The  Congress  may  determine  the  Time  of  choosing  the  Elec- 
tors, and  the  day  on  which  they  shall  give  their  Votes ;  which  day 
shall  be  the  same  throughout  the  United  States. 

5.  No  person  except  a  natural  born  Citizen,  or  a  Citizen  of  the 
United  States  at  the  time  of  the  Adoption  of  this  Constitution,  shall 
be  eligible  to  the  Ofiice  of  President ;  neither  shall  any  Person  be 
eligible  to  that  Office  w^ho  shall  not  have  attained  to  the  Age  of  thir- 
ty-five Years,  and  been  fourteen  Years  a  Eesident  within  the  United 
States. 

6.  In  Case  of  the  Eemoval  of  the  President  from  Office,  or  of 
his  Death,  Kesignation,  or  Inability  to  discharge  the  Powers  and  Du- 
ties of  the  said  Office,  the  same  shall  devolve  on  the  Vice  President, 
and  the  Congress  may  by  Law  provide  for  the  Case  of  Eemoval, 
Death,  Eesignation,  or  inability,  both  of  the  President  and  Vice  Pre- 
sident, declaring  what  Officer  shall  then  act  as  President,  and  such 
Officer  shall  act  accordingly,  until  the  Disability  be  removed,  or  a 
President  shall  be  elected. 

7.  The  President  shall,  at  stated  Times,  receive  for  his  Services 
a  Compensation,  which  shall  neither  be  increased  nor  diminished  du- 
ring the  Period  for  which  he  shall  have  been  elected,  and  he  shall  not 
receive  within  that  Period  any  other  Emolument  from  the  United 
States,  or  any  of  them, 

8.  Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take 
the  following  Oath  or  Affirmation : — • 

"I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
"the  Office  of  President  of  the  United  States,  and  will,  to  the  best 
"of  my  Ability,  preserve,  protect  and  defend  the  Constitution  of 
"  the  United  States." 

Section  II.  1.  The  President  shall  be  Commander  in  Chief  of 
the  Army  and  Navy  of  the  United  States,  and  of  tie  Militia  of  the 
several  States,  when  called  into  the  actual  Service  of  the  United  States ; 
he  may  require  the  Oj)inion,  in  writing,  of  the  principal  Officer  in 
each  of  the  executive  Departments,  upon  any  Subject  relating  to  the 
Duties  of  their  respective  Offices,  and  he  shall  have  power  to  grant 
reprieves  and  Pardons  for  Offences  against  the  United  States,  except 
in  cases  of  Impeachment, 

2.  He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of 
the  Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators 
present  concur ;  and  he  shall  nominate,  and  by  and  with  the  Advice 
and  Consent  of  the  Senate,  shall  appoint  Ambassadors,  and  other 
public  Ministers  and  Consuls,  Judges  of  the  Supreme  Court,  and  all 
other  Officers  of  the  United  States,  whose  appointments  are  not  here- 
in otherwise  provided  for,  and  which  shall  be  established  by  Law : 
but  the  Congress  may  by  Law  vest  the  Appointment  of  such  infe- 
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rior  Officers  as  tliey  think  proper,    in  the    President  alone,  in  the 
Courts  of  La^Y,  or  in  the  Heads  of  Dej^artments. 

3.  The  President  shall  have  Power  to  fill  np  all  vacancies  that 
may  happen  during  the  Eecess  of  the  Senate,  by  granting  Commis- 
sions which  shall  expire  at  the  end  of  their  next  Session. 

Section  III.  He  shall  from  tuiie  to  time  give  to  the  CongTess  In- 
formation of  the  State  of  the  Union,  and  recommend  to  their  Consider- 
ation such  Measures  as  he  shall  judge  necessary  and  expedient ;  he 
may,  on  extraordinary  Occasions,  convene  both  Houses,  or  either  of 
them,  and  in  case  of  Disagreement  between  them,  with  Respect  to  the 
Time  of  Adjournment,  he  may  adjourn  them  to  such  time  as  he  shall 
think  proper :  he  shall  receive  Ambassadors  and  other  public  Minis- 
ters ;  he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and 
shall  Commission  all  the  officers  of  the  United  States. 

Section  IV.  The  President,  Vice  President  and  all  civil  Officers 
of  the  United  States,  shall  be  removed  from  Office  on  Impeachment 
for,  and  Conviction  of,  Treason,  Bribery,  or  other  high  Crimes  and 
Misdemeanors. 

ARTICLE  III. 

Section  I.  The  judicial  Power  of  the  United  States  shall  be 
vested  in  one  supreme  Court,  and  in  such  inferior  Comets  as  the  Con- 
gress may,  from  time  to  time,  ordain  and  establish.  The  Judges, 
both  of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices  du- 
ring good  Beha\dor ;  and  shall,  at  stated  Times,  receive  for  their 
Services  a  Compensation  which  shall  not  be  diminished  dming  their 
Continuance  in  Office. 

Section  II.  1.  The  judicial  Power  shall  extend  to  all  Cases  in 
Law  and  Equity,  arising  under  this  Constitution,  the  Laws  of  the 
United  States,  and  Treaties  made,  or  which  shall  be  made,  under  their 
authority :  to  all  Cases  affiscting  Ambassadors,  other  Pubhc  Ministers 
and  Consuls ;  to  all  Cases  of  admiralty  and  maritmie  Jurisdiction ;  to 
Controversies  to  which  the  United  States  shall  be  a  Party ;  to  Con- 
troversies between  two  or  more  States,  between  a  State  and  Citizens 
of  another  State,  between  Citizens  of  the  same  State  claiming  Lands 
under  Grants  of  different  States,  and  between  a  State,  or  the  Citizens 
thereof,  and  foreign  States,  Citizens,  or  Subjects. 

2.  In  all  cases  affecting  Ambassadors,  other  Pubhc  Ministers  and 
Consuls,  and  those  in  which  a  State  shall  be  a  Party,  the  supreme 
Court  shall  have  original  Jurisdiction.  In  all  other  Cases  before 
mentioned,  the  supreme  Court  shall  have  appellate  Jmisdiction,  both 
as  to  Law  and  Fact,  mth  such  Exceptions,  and  under  such  Regula- 
tions, as  the  Congress  shall  make. 

3.  The  Trial  of  aU  Crimes,  except  in  Cases  of  Impeachment,  shall 
be  by  Jury,  and  such  Trial  shall  be  held  in  the  State  where  the  said 
Crimes  shall  have  been  committed,  but  when  not  committed  within 
any  State,  the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress 
may  by  Law  have  directed. 
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Section  III.  1.  Treason  against  the  United  States  sliall  consist 
only  in  Levying  War  against  them,  or  in  Adhering  to  their  Enemies, 
giving  them  Aid  and  Comfort.  No  Person  shall  be  Convicted  of 
Treason  nnless  on  the  Testimony  of  two  Witnesses  to  the  same 
overt  Act,  or  on  Confession  in  open  Court. 

2.  The  Congress  shall  have  Power  to  declare  the  Punishment 
of  Treason  ;  but  no  Attainder  of  Treason  shall  work  Corruption  of 
Blood,  or  Forfeiture,  except  during  the  Life  of  the  Person  Attainted. 

ARTICLE  IV. 

Section  I.     Full  Faith  and  Credit  shall  be  given  in  each  State 
to  the  public  Acts,  Ptccords,   and  judicial  Proceedings  of  every  other  • 
State.     And  the  Congress  may,  by  general  Laws,  prescribe  the  Man- 
ner in  which  such  Acts,  Records,  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof 

Section  II.  1.  The  Citizens  of  each  State  shall  be  entitled  to 
all  Privileges  and  Immunities  of  Citizens  in  the  several  States. 

2.  A  person  Charged  in  any  State  with  Treason,  Felony,  or 
other  Crime,  who  shall  flee  from  Justice,  and  be  found  in  another 
State,  shall,  on  demand  of  the  Executive  Authority  of  the  State 
from  which  he  fled,  be  Delivered  up,  to  be  Removed  to  the  State 
having  Jurisdiction  of  the  Crime. 

8.  No  person  held  to  Service  or  Labor  in  one  State  under  the 
Laws  thereof.  Escaping  into  another,  shall,  in  consequence  of  any 
Law  or  Regulation  therein,  be  Discharged  from  such  Service  or 
Labor ;  but  shall  be  Delivered  up  on  Claim  of  the  Party  to  whom 
such  Service  or  Labor  may  be  due. 

Section  III.  1.  New  States  may  be  Admitted  by  the  Congress 
into  this  Union;  but  no  new  State  shall  be  formed  or  erected  with- 
in the  Jurisdiction  of  any  other  State,  nor  any  State  be  formed  by  the 
Junction  of  two  or  more  States,  or  parts  of  States,  without  the  Con- 
sent of  the  Legislatures  of  the  States  concerned,  as  well  as  of  the 
Congress. 

2.  The  Congress  shall  have  Power  to  dispose  of,  and  make  all 
needixil  Rules  and  Regulations  respecting  the  Territory  or  other 
Property  belonging  to  the  United  States  ;  and  Nothing  in  this  Con- 
stitution shall  be  so  Construed  as  to  Prejudice  any  Claims  of  the 
United  States,  or  of  any  particular  State. 

Section  IV.  The  United  States  shall  Guarantee  to  every  State 
in  this  Union  a  Republican  form  of  Government,  and  shall  Protect 
each  of  them  against  Invasion ;  and,  on  application  of  the  Legisla- 
ture, or  of  the  Executive,  (when  the  Legislature  cannot  be  con- 
vened,) against  Domestic  Violence. 

ARTICLE  V. 
The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem 
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it  necessary,  siiall  propose  Amendments  to  this  Constitution ;  or,  on 
tlie  Application  of  the  Legislatures  of  two-thirds  of  the  several 
States,  shall  call  a  Convention  for  proposing  Amendments,  which, 
in  either  case,  shall  be  Yalid,  to  all  Intents  and  Purposes,  as  part  of 
this  Constitution,  when  Eatified  by  the  Legislatures  of  three-fourths 
of  the  several  States,  or  by  Conventions  in  three-fourths  thereof,  as 
the  one  or  the  other  Mode  of  Katiflcation  may  be  proposed  by  the 
Congress ;  Provided  that  no  Amendment  which  may  be  made  prior 
to  the  Year  one  thousand  one  hvmdred  and  eight,  shall  in  any  man- 
ner Affect  the  first  and  fourth  Clauses  in  the  ninth  Section  of  the 
first  Article ;  and  that  no  State,  without  its  Consent,  shall  be  Depri- 
ved of  its  Equal  Suffrage  in  the  Senate. 

ARTICLE  VI. 

1.  All  Debts  contracted  and  Engagements  entered  into  before 
the  Adoption  of  this  Constitution,  shall  be  as  Valid  against  the 
United  States  under  this  Constitution  as  under  the  Confederation. 

2.  This  Constitution,  and  the  Laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  Treaties  made,  or  which 
shall  be  made  under  the  Authority  of  the  United  States,  shall  be 
the  supreme  Law  of  the  land ;  and  the  Judges  in  every  State  shall  be 
bound  thereby ;  anything  in  the  Constitution  or  Laws  of  any  State 
to  the  Contrary  notwithstanding. 

3.  The  Senators  and  Representatives  before  mentioned,  and  the 
Members  of  the  several  State  Legislatures,  and  all  Executive  and 
Judicial  Officers,  both  of  the  United  States  and  of  the  several  States, 
shall  be  Bound  by  Oath  or  Affirmation  to  Support  this  Constitution ; 
but  no  Religious  Test  shall  ever  be  Required  as  a  Qualification  to 
any  Office  or  Public  Trust  under  the  United  States. 

ARTICLE  VII. 

The  Ratification  of  the  Conventions  of  Nine  States  shall  be  suffi- 
cient for  the  Establishment  of  this  Constitution  between  the  States 
so  ratifying  the  same. 

Done  in  Convention,  by  the  Unanimous  Consent  of  the  States  present, 
the  Seventeenth  Day  of  September,  in  the  Year  of  our  Lord 
one  thousand  seven  hundred  and  eighty-seven,  and  of  the  In- 
dependence of  the  United  States  of  America,  the  Twelfth.  IN 
WITNESS  whereof  We  have  hereunto  subscribed  our  Names^ 

GEORGE  WASHINGTON, 

President,  and  Deputy  from  Virginia. 

NEW  HAMPSHIRE.  DELAWARE. 

John  Langdon,  George  Read, 

Nicholas  Gilman.  Gunning  Bedford,  Jr., 

John  Dickinson, 

MASSACHUSETTS.  Richard  Bassett, 

■vr  , ,      .  T  ^  Jacob  Broom. 

JNathamei  Gorman, 

Rufas  King. 
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CONNECTICUT. 

■William  S.  JoHnson, 
Eoger  Slierman. 

NEW  YORK. 

Alexander  Hamilton. 

NEW  JERSEY. 

William  Livingston, 
David  Brearly, 
William  Patterson, 
Jonathan  Dayton. 

PENNSYLVANIA. 

Benjamin  Franklin, 
Tliomas  Mifflin, 
Eobert  Morris, 
George  Clymer, 
Thomas  Fitzsimons, 
Jared  Ingersol, 
James  Wilson, 
Governeur  Morris. 

Attest, 


MARYLAND. 

James  McHenry, 

Daniel  of  St.  Tho.  Jenifer, 

Daniel  Carroll. 

VIRGINIA. 

Jolm  Blair, 
James  Madison,  Jr. 

NORTH   CAROLINA. 

William  Blonnt, 
Eicliard  Dobbs  Spaiglit, 
Hngli  Williamson. 

SOUTH   CAROLINA. 

John  Rutledge, 
Charles  C.  Pinckney, 
Charles  Pinckney, 
Pierce  Butler. 

GEORGIA. 

William  Few, 
Abraham  Baldwin. 


William  Jackson,  Secretary. 
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AETICLE  L* 


Congress  shall  make  no  law  respecting  an  establishment  of  reli- 
gion, or  prohibiting  the  free  exercise  thereof ;  or  abridging  the  free- 
dom of  speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably 
to  assemble,  and  to  petition  the  Government  for  a  redress  of  grievances. 

AETICLE  II. 

A  well  regulated  Militia  being  necessary  to  the  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  Arms  shall 
not  be  infringed. 


*  March  4,  1793. 
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AETIOLB  III. 

No  Soldier  sliall,  in  time  of  peace,  be  quartered  in  any  house,  with.- 
out  the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner 
to  be  prescribed  by  law. 

AETICLE  lY. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  Warrants  shall  issue,  but  upon  probable 
cau.se,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

AETICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand 
Jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger ;  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law ;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation. 

AETICLE  VI. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with  the 
witnesses  against  him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defence. 

AETICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
Court  of  the  United  States,  than  according  to  the  rules  of  the  com- 
mon law. 

AETICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 
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AETICLB  IX. 

The  enumeration  in  the  Constitution  of  certain  rights,  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

AETICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people. 

ARTICLE  XI.* 

The  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  Citizens  of  another  State,  or  by 
Citizens  or  Subjects  of  any  Foreign  State. 

ARTICLE  Xll.f 

The  Electors  shall  meet  in  theii  respective  States,  and  vote  by  bal- 
lot for  President  and  Vice  President,  one  of  whom,  at  least,  shall  not 
be  an  inhabitant  of  the  same  State  with  themselves ;  they  shall  name 
in  their  ballots  the  person  voted  for  as  President,  and  in  distinct 
ballots  the  person  voted  for  as  Yice  President,  and  they  shall  make 
distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  persons 
voted  for  as  Vice  President,  and  of  the  number  of  votes  for  each, 
which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  Grovernment  of  the  United  States,  directed  to  the  Pres- 
ident of  the  Senate;  the  President  of  the  Senate  shall,  in  the 
presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates  and  the  votes  shall  then  be  counted ;  the  person  having 
the  greatest  number  of  votes  for  President  shall  be  the  President, 
if  such  number  be  a  majority  of  the  whole  number  of  Electors 
appointed;  and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three  on  the  list 
of  those  voted  for  as  President,  the  House  of  Representatives  shall 
choose  immediately,  by  ballot,  the  President.  But  in  choosing  the 
President,  the  votes  shall  be  taken  by  States,  the  representation  from 
each  State  having  one  vote ;  a  quorum  for  this  purpose  shall  con- 
sist of  a  member  or  members  from  two-thirds  of  the  States,  and  a 
majority  of  all  the  States  shall  be  necessary  to  a  choice.  And  if 
the  House  of  Representatives  shall  not  choose  a  President  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of 
March  next  following,  then  the  Vice  President  shall  act  as  Pre- 
sident, as  in  the  case  of  the  death  or  other  constitutional  disability 
of  the  President.  The  person  having  the  greatest  number  of  votes 
as  Vice  President,  shall  be  the  Vice  President,    if  such  number  be 

*  December  2,  1793.  f  October  11,  1808. 
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a  majority  of  tlie  wliole  number  of  Electors  appointed,  and  if  no 
person  have  a  majority,  tlien  from  tlie  two  liighest  nmiibers  on  the 
list,  the  Senate  shall  choose  the  Vice  President ;  a  quorum  for  the 
purpose  shall  consist  of  two-thirds  of  the  whole  number  of  Senators, 
and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the  of&ce  of  President 
shall  be  eligible  to  that  of  Vice  President  of  the  United  States, 
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AN  ACT 


To  enable  the  people  of  Alabama  Territory  to  form  a  Constitution  and 
State  Government^  and  for  the  advfiission  of  such  State  into  the  Union, 
on  an  equal  footing  tvith  the  original  States. 

[Passed  March  2, 1819.] 

^  1.  Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  inhabitants 
of  the  territory  of  Alabama  be,  and  they  are  hereby  authorized  to 
form  for  themselves  a  constitution  and  state  government,  and  to  as- 
sume such  name  as  they  may  deem  proper ;  and  that  the  said  ter- 
ritory, when  formed  into  a  state,  shall  be  admitted  into  the  Union, 
upon  the  same  footing  with  the  original  states,  in  all  respects  what- 
soever. 

§  2.  And  be  it  further  enacted,  That  the  said  state  shall  consist  of  all 
the  territory  included  within  the  following  boundaries,  to  wit :  Be- 
ginning at  the  point  where  the  thirty -first  degree  of  north  latitude 
intersects  the  Perdido  river;  thence,  east,  to  the  western  boundary 
line  of  the  state  of  Georgia;  thence,  along  said  line,  to  the  southern 
boundary  line  of  the  state  of  Tennessee;  thence,  west,  along  said 
boundary  line,  to  the  Tennessee  river;  thence,  up  the  same,  to  the 
mouth  of  Bearcreek ;  thence,  by  a  direct  line,  to  the  north-west  corner 
of  Washington  county;  thence,  due  south,  to  the  Grulf  of  Mexico; 
thence,  eastwardly,  including  all  islands  within  six  leagues  of  the 
shore,  to  the  Perdido  river;  and  thence,  up  the  same,  to  the 
beginning. 

§  3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  the 
surveyor  of  the  lands  of  the  United  States  south  of  the  State  of  Ten- 
nessee and  the  surveyor  of  the  public  lands  in  the  Alabama  territory, 
to  run,  and  cut  out  the  line  of  demarkation,  between  the  state  of 
Mississippi  and  the  state  to  be  formed  of  the  Alabama  territory;  and 
if  it  should  appear  to  said  surveyors,  that  so  much  of  said  line  desig- 
nated in  the  preceding  section,  running  due  south,  from  the  north- 
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west  corner  of  Washington  county  to  the  Gulf  of  Mexico,  will 
encroach  on  the  counties  of  Wayne,  Green,  or  Jackson,  in  said  state 
of  Mississippi,  then  the  same  shall  be  so  altered  as  to  run  in  a  direct 
line  from  the  north-west  corner  of  Washington  county  to  a  point  on 
the  Gulf  of  Mexico,  ten  miles  east  of  the  mouth  of  the  river  Pas- 
cagoula. 

§  4.  And  he  it  further  enacted,  That  all  white  male  citizens  of  the 
United  States,  who  shall  have  arrived  at  the  age  of  twenty-one 
years,  and  have  resided  in  said  territory  three  months  previous  to 
the  day  of  election,  and  all  persons  having,  in  other  res|)ects,  the  legal 
qualifications  to  vote  for  representatives  in  the  General  Assembly 
of  the  said  territory,  be,  and  they  are  hereby  authorized  to  choose 
representatives  to  form  a  constitution,  who  shall  be  appointed  among 
the  several  counties  as  follows : 

From  the  county  of  Madison,  eight  representatives : 
From  the  county  of  Monroe,  four  representatives : 
From  the  county  of  Blount,  three  representatives : 
From  the  county  of  Limestone,  three  representatives : 
From  the  county  of  Shelby,  three  representatives : 
From  the  county  of  Montgomery,  two  representatives : 
From  the  county  of  Washington,  two  representatives ; 
From  the  county  of  Tuskaloosa,  two  representatives : 
From  the  county  of  Lawrence,  two  representatives : 
From  the  county  of  Franklin,  two  representatives : 
From  the  county  of  Cotaco,  two  representatives : 
From  the  county  of  Clarke,  two  representatives : 
From  the  county  of  Baldwin,  one  rej^resentative : 
From  the  county  of  Cahawba,  one  representative : 
From  the  county  of  Conecuh,  one  representative : 
From  the  county  of  Dallas,  one  representative : 
From  the  county  of  Marengo,  one  representative: 
From  the  county  of  Marion,  one  representative : 
From  the  county  of  Mobile,  one  representative : 
From  the  county  of  Lauderdale,  one  representative : 
From  the  county  of  St.  Clair,  one  representative : 
From  the  county  of  Autauga,  one  representative. 
And  the  election  for  representatives  aforesaid  shall  be  holden  on 
the  first  Monday  and  Tuesday  in  May  next,  throughout  the  several 
counties  in  the  said  territory,  and  shall  be  conducted  in  the  same 
manner,  and  under  the  same  regailations  as  prescribed  by  the  laws  of 
the  said  territory,  regulating  elections  therein  for  the  members  of  the 
house  of  representatives. 

§  5.  And  he  it  further  enacted,  That  the  members  of  the  convention, 
thus  duly  elected,  be,  and  they  are  hereby  authorized  to  meet,  at  the 
town  of  Huntsville,  on  the  first  Monday  in  July  next ;  which  con- 
vention, when  met,  shall  first  determine,  by  a  majority  of  the  whole 
number  elected,  whether  it  be,  or  be  not  expedient,  at  that  time,  to 
form  a  constitution  and  state  government  for  the  people  within  the 
said  territory :  and  if  it  be  determined  to  be  expedient,  the  convention 
shall  be,  and  hereby  are,  authorized  to  form  a  constitution  and  state 
government :  Provided,  that  the  same,  when  formed,  shall  be  repub- 
lican, and  not  repugnant  to  the  principles  of  the  ordinance  of  the 
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thirteentli  of  July,  one  thousand  seven  hundred  and  eighty-seven, 
between  the  people  and  states  of  the  territory  north-west  of  the  river 
Ohio,  so  far  as  the  same  has  been  extended  to  the  said  territory,  by 
the  articles  of  agreement  between  the  United  States  and  the  State  of 
Georgia,  or  of  the  constitution  of  the  United  States. 

§  6.  And  be  it  further  enacted^  That  the  following  propositions  be, 
and  the  same  are  hereby  offered  to  the  convention  of  the  said  terri- 
tory of  Alabama,  when  formed,  for  their  free  acceptance  or  rejection, 
which,  if  accepted  by  the  convention,  shall  be  obligatory  upon  the 
United  States : 

First.  That  the  section  numbered  sixteen  in  every  township,  and 
when  such  section  has  been  sold,  granted,  or  disposed  of,  other  lands 
equivalent  thereto,  and  most  contiguous  to  the  same,  shall  be  granted 
to  the  inhabitants  of  such  townships  for  the  use  of  schools. 

Second.  That  all  salt  springs  within  the  said  territory,  and  the 
lands  reserved  for  the  use  of  the  same,  together  mth  such  other  lands 
as  may,  by  the  President  of  the  United  States,  be  deemed  necessary 
and  proper  for  working  the  said  salt  springs,  not  exceeding  in  the 
whole  the  quantity  contained  in  thirty-six  entire  sections,  shall  be 
granted  to  the  said  state,  for  the  use  of  the  people  of  the  said  state, 
the  same  to  be  used,  under  such  terms,  conditions,  and  regulations, 
as  the  legislature  of  the  said  state  shall  direct :  Provided^  the  said  legis- 
lature shall  never  sell  nor  lease  the  same  for  a  longer  term  than  ten 
years  at  any  one  time. 

Third.  That  five  per  cent,  of  the  nett  proceeds  of  the  lands  lying 
within  the  said  territory,  and  which  shall  be  sold  by  Congress,  from 
and  after  the  first  day  of  September,  in  the  3^ear  one  thousand  eight 
hundred  and  nineteen,  after  deducting  all  expenses  incident  to  the 
same,  shall  be  reserved  for  making  public  roads,  canals,  and  improv- 
ing the  navigation  of  rivers,  of  which  three  fifths  shall  be  applied  to 
those  objects  within  the  said  state,  under  the  direction  of  the  legisla- 
ture thereof,  and  two  fifths  to  the  making  of  a  road  or  roads  leading 
to  the  said  state,  under  the  direction  of  congress. 

Fourth.  That  thirty-six  sections,  or  one  entire  township,  to  be 
designated  by  the  Secretary  of  the  Treasury,  under  the  direction  of 
the  President  of  the  United  States,  together  with  the  one  heretofore 
reserved  for  that  purpose,  shall  be  reserved  for  the  use  of  a  seminary 
of  learning,  and  vested  in  the  legislature  of  the  said  state  to  be  appro- 
priated solely  to  the  use  of  such  seminary  by  the  said  legislature. 
And  the  Secretary  of  the  Treasury,  under  the  direction  as  aforesaid, 
may  reserve  the  seventy-two  sections,  or  two  townships,  hereby  set 
apart  for  the  support  of  a  seminar}^  of  learning,  in  small  tracts: 
Provided^  that  no  tract  shall  consist  of  less  than  two  sections :  And 
provided  always^  that  the  said  convention  shall  provide,  by  an  ordi- 
nance irrevocable  without  the  consent  of  the  United  States,  that  the 
people  inhabiting  the  said  territory,  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  waste  or  unappropriated 
lands  lying  within  the  said  territory ;  and  that  the  same  shall  be  and 
remain  at  the  sole  and  entire  disposition  of  the  United  States  [and, 
moreover,  that  each  and  every  tract  of  land  sold  by  the  United  States, 
after  the  first  day  of  September,  in  the  year  one  thousand  eight 
hundred  and  nineteen,  shall  be  and  remain  exempt  from  any  tax 
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laid  by  the  order,  or  under  the  authority,  of  the  state,  whether  for 
state,  county,  township,  parish,  or  any  other  purpose  whatever,  for 
the  term  of  five  years,  from  and  after  the  respective  days  of  the 
sales  thereof]  ;"^  and  that  the  lands  belonging  to  the  citizens  of  the 
United  States,  residing  without  the  said  state,  shall  never  be  taxed 
higher  than  the  lands  belonging  to  persons  residing  therein ;  and  that 
no  tax  shall  be  imposed  on  lands,  the  property  of  the  United  States ; 
and  that  all  navigable  waters  within  the  said  state  shall  forever  re- 
main public  highways,  free  to  the  citizens  of  said  state,  and  of  the 
United  States,  without  any  tax,  duty,  impost,  or  toll  therefor,  im- 
posed by  the  said  state. 

§  7.  A7id  he  it  further  enacted^  That  in  lieu  of  a  section  of  land, 
provided  to  be  reserved  for  the  seat  of  government  of  the  said  ter- 
ritory, by  an  act,  entitled  "  An  Act  respecting  the  surveying  and  sale 
of  the  Public  Lands  in  the  Alabama  Territory,"  there  be  granted  to 
the  said  state,  for  the  seat  of  government  thereof,  a  tract  of  land  con- 
taining sixteen  hundred  and  twenty  acres,  and  consisting  of  sundry 
fractions  and  a  quarter  section,  in  sections  thirty-one  and  thu^ty-two, 
in  township  sixteen,  and  range  ten,  and  in  sections  five  and  six,  in 
township  fifteen,  and  range  ten,  and  in  sections  twenty-nine  and 
thirty,  in  the  same  township  and  range,  lying  on  both  sides  of  the 
Alabama  and  Cahawba  rivers,  and  including  the  mouth  of  the  river 
Cahawba,  and  which  heretofore  has  been  reserved  from  public  sale, 
by  order  of  the  President  of  the  United  States. 

§  8.  And  he  it  further  enacted,  That,  until  the  next  general  census 
shall  be  taken,  the  said  state  shall  be  entitled  to  one  representative 
in  the  house  of  representatives  of  the  United  States. 

§  9.  And  he  it  further  enacted,  That,  in  case  the  said  convention 
shall  form  a  constitution  and  state  government  for  the  people  of  the 
territory  of  Alabama,  the  said  convention,  as  soon  thereafter  as  may 
be,  shall  cause  a  true  and  attested  copy  of  such  constitution  or  frame 
of  government  as  shall  be  formed  or  provided,  to  be  transmitted  to 
congress  for  its  approbation. 
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We,  the  people  of  the  Alabama  Territorj^,  having  the  right  of 
admission  into  the  Greneral  Government,  as  a  member  of  the  Union, 
consistent  with  the  Constitution  and  laws  of  the  United  States,  by 
our  Eepresentatives,  assembled  in  Convention  at  the  town  of  Hunts- 
ville,  on  Monday,  the  fifth  day  of  July,  one  thousand  eight  hundred 


*  This  part  of  the  proviso  was  repealed  by  the  act  of  Congress  of  January  26,  ISiY, 
herein  published. 

f  The  parts  in  brackets  have  been  modified  by  the  amendments. 
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and  nineteeD,  in  pursuance  of  an  act  of  Congress,  entitled  "  An  Act 
to  enable  the  people  of  the  Alabama  Territory  to  form  a  Constitution 
and  State  Government,  and  for  the  admission  of  such  State  into  the 
Union,  on  an  equal  footing  with  the  original  States ; "  in  order  to 
establish  justice,  ensure  tranquiUity,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure  to  oui'selves  and  our  posterity 
the  rights  of  life,  liberty,  and  proj)erty,  do  ordain  and  establish  the 
following  Constitution  or  Form  of  Grovernment;  and  do  mutually 
agree  with  each  other  to  form  oiu-selves  into  a  free  and  inde23endent 
State,  by  the  name  of  "  The  State  of  Alabama."  And  we  do  hereby 
recognize,  confirm,  and  establish  the  boundaries  assigned  to  said  State 
by  the  act  of  Congress  aforesaid,  "to  wit:  Beginning  at  the  point 
where  the  thirty -first  degree  of  north  latitude  intersects  the  Perdido 
river,  thence,  east,  to  the  western  boundary  line  of  the  State  of  Geor- 
gia ;  thence,  along  said  line,  to  the  southern  boundary  line  of  the 
State  of  Tennessee ;  thence,  west,  along  said  boundary  line,  to  the 
Tennessee  river ;  thence,  up  the  same,  to  the  mouth  of  Bear  creek  ; 
thence,  by  a  direct  line,  to  the  north-west  corner  of  AVashington 
county;  thence,  due  south,  to  the  Gulf  of  Mexico;  thence,  east- 
wardly,  including  all  islands  within  six  leagues  of  the  shore,  to  the 
Perdido  river;  and  thence,  up  the  same,  to  the  beginning" — sub- 
ject to  such  alteration  as  is  provided  in  the  third  section  of  said  act 
of  Congress,  and  subject  to  such  enlargement  as  may  be  made  by 
law,  in  consequence  of  any  cession  of  territory  by  the  United  States, 
or  either  of  them. 

ARTICLE  I. 

Declaration  of  Rights. 

That  the  general,  great,  and  essential  principles  of  liberty  and 
free  government  may  be  recognized  and  established,  we  declare : 

§  1.  That  all  freemen,  when  they  form  a  social  compact,  are  equal 
in  rights ;  and  that  no  man  or  set  of  men  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges,  but  in  consideration  of  public 
services. 

§  2.  All  political  power  is  inherent  in  the  peojjle,  and  all  free 
governments  are  founded  on  thefr  authority,  and  instituted  for  their 
benefit:  and,  therefore,  they  have  at  all  times  an  unalienable  and 
indefeasible  right  to  alter,  reform,  or  abolish  their  form  of  government, 
in  such  manner  as  they  may  think  expedient. 

§  3.  No  person  within  this  State  shall,  upon  any  pretence,  be  depri- 
ved of  the  inestimable  privilege  of  worshipping  God  in  the  manner 
most  agreeable  to  his  own  conscience ;  nor  be  compelled  to  attend 
any  place  of  worship ;  nor  shall  any  one  ever  be  obliged  to  pay  any 
tithes,  taxes,  or  other  rate,  for  the  building  or  repairing  any  place  of 
worship,  or  for  the  maintenance  of  any  minister  or  ministry. 

§  4.  No  human  authority  ought,  in  any  case  whatever,  to  control 
or  interfere  with  the  rights  of  conscience. 

§  5.  No  person  shall  be  hurt,  molested,  or  restrained,  in  his  reli- 
gious profession,  sentiments,  or  persuasions,  provided  he  does  not 
disturb  others  in  their  religious  worship. 
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§  6.  The  civil  rights,  privileges,  or  capacities  of  any  citizen,  shall 
in  no  way  be  diminished  or  enlarged,  on  account  of  his  religious  prin- 
ciples. 

§  7.  There  shall  be  no  establishment  of  religion  by  law ;  no  pre- 
ference shall  ever  be  given  by  law  to  any  religious  sect,  society,  de- 
nomination, or  mode  of  worship ;  and  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office  or  public  trust  under  this 
State. 

§  8.  Every  citizen  may  freely  speak,  write,  and  publish  his  senti- 
ments on  alf  subjects,  being  responsible  for  the  abuse  of  that  liberty. 
§  9.  The  people  shall  be  secure  in  their  persons,  houses,  papers, 
and  possessions,  from  unreasonable  seizures  or  searches ;  and  no  war- 
rant to  search  any  place,  or  to  seize  any  person  or  thing,  shall  issue 
without  describing  them  as  nearly  as  may  be,  nor  without  probable 
cause,  supported  by  oath  or  afl&rmation. 

§  10.  In  all  criminal  prosecutions,  the  accused  has  a  right  to  be 
heard  by  himself  and  counsel ;  to  demand  the  nature  and  cause  of  the 
accusation,  and  have  a  copy  thereof;  to  be  confronted  by  the  witnesses 
against  him ;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor ;  and,  in  all  prosecutions,  by  indictment  or  information,  a 
speedy  public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offence  shall  have  been  committed ;  he  shall  not  be  com- 
pelled to  give  evidence  against  himself,  nor  shall  he  be  deprived  of 
his  life,  liberty,  or  property,  but  by  due  course  of  law. 

§  11.  No  person  shall  be  accused,  arrested,  or  detained,  except  in 
cases  ascertained  by  law,  and  according  to  the  forms  which  the 
same  has  prescribed ;  and  no  person  shall  be  punished,  but  in  vir- 
tue of  a  law,  established  and  promulgated  prior  to  the  offence,  and 
legally  applied. 

§  12.  No  person  shall,  for  any  indictable  oifence,  be  proceeded 
against  criminally,  by  information ;  except  in  cases  arising  in  the 
land  and  naval  forces,  or  the  militia  when  in  actual  service,  or,  by 
leave  of  the  court,  for  oppression  or  misdemeanor  in  ofl&ce. 

§  13.  No  person  shall,  for  the  same  offence,  be  twice  put  in  jeopardy 
of  life  or  limb ;  nor  shall  any  person's  property  be  taken  or  applied 
to  public  use,  unless  just  compensation  be  made  therefor. 

§  14.  All  courts  shall  be  open,  and  every  person,  for  an  injury 
done  him,  in  his  lands,  goods,  person,  or  reputation,  shall  have  reme- 
dy by  due  course  of  law,  and  right  and  justice  administered,  with- 
out sale,  denial,  or  delay, 

§  15.  No  power  of  suspending  laws  shall  be  exercised,  except  by 
the  General  Assembly,  or  its  authoritj^. 

§  16.  Excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  punishments  inflicted. 

I  17.  All  persons  shall,  before  conviction,  be  bailable  by  sufS.- 
cient  securities,  except  for  capital  offences,  when  the  proof  is  evident, 
or  the  presumption  great;  and  the  privilege  of  the  writ  of  ^'■habeas 
corpus  "  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it. 

§  18.  The  person  of  a  debtor,  when  there  is  not  strong  presump- 
tion of  fraud,  shall  not  be  detained  in  prison,  after  delivering  up  his 
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estate  for  tlie  benefit  of  liis  creditors,  in  sucli  manner  as  shall  be  pre- 
scribed by  law. 

§  19.  No  ex  post  facto  law,  nor  law  imj^airing  the  obligation  of 
contracts  shall  be  made. 

§  20.  No  person  shall  be  attainted  of  treason  or  felony  by  the  Gen- 
eral Assembly.  iSTo  attainder  shall  work  corrnption  of  blood,  nor 
forfeitm^e  of  estate. 

§  21.  The  estates  of  suicides  shall  descend  or  vest  as  in  cases  of  na- 
tural death ;  if  anjr  person  shall  be  killed  by  casualty,  there  shall 
be  no  forfeiture  by  reason  thereof. 

§  22.  The  citizens  have  a  right,  in  a  peaceable  manner,  to  assem- 
ble together  for  their  common  good,  and  to  apply  to  those  invested 
with  the  powers  of  government  for  redress  of  grievances,  or  other 
proper  purposes,  by  petition,  address,  or  remonstrance. 

§  23.  Every  citizen  has  a  right  to  bear  arms  in  defence  of  him- 
self and  the  State. 

§  24.  No  standing  army  shall  be  kept  up  without  the  consent  of 
the  Greneral  Assembly ;  and,  in  that  case,  no  appropriation  of  money 
for  its  support  shall  be  for  a  longer  term  than  one  year ;  and  the 
military  shall,  in  all  cases,  and  at  all  times,  be  in  strict  subordination 
to  the  civil  power. 

§  26.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any 
house,  -without  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in 
a  manner  to  be  prescribed  by  law. 

§  26.  No  title  of  nobilit}^,  or  hereditary  distinction,  privilege,  honor, 
or  emolument,  shall  ever  be  granted  or  conferred  in  this  State ; 
nor  shall  any  of&ce  be  created,  the  appointment  of  which  shall  be 
for  a  longer  term  than  during  good  behavior. 

§  27.  Emigration  from  this  State  shall  not  be  prohibited,  nor 
shall  any  citizen  be  exiled. 

§  28.  The  right  of  trial  by  jury  shall  remain  inviolate. 

I  29.  No  person  shall  be  debarred  from  prosecuting  or  defend- 
ing any  civil  cause,  for  or  against  him  or  herself,  before  any  tribunal 
in  this  State,  by  him  or  herself,  or  counsel. 

§  30.  This  enumeration  of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people ;  and  to  guard 
against  any  encroachments  on  the  rights  herein  retained,  or  any 
transgression  of  any  of  the  high  powers  herein  delegated,  we  declare, 
that  every  thing  in  this  article  is  excepted  out  of  the  general  powers 
of  government,  and  shall  forever  remain  inviolate ;  and  that  all  laws 
contrary  thereto,  or  to  the  following  provisions,  shall  remain  void. 

ARTICLE   II. 

Distribution  of  Powers. 

§  1,  The  powers  of  the  Government  of  the  State  of  Alabama 
shall  be  divided  into  three  distinct  departments ;  and  each  of  them 
confided  to  a  separate  body  of  magistracy,  to  wit :  those  which  are 
legislative,  to  one ;  those  which  are  executive,  to  another ;  and  those 
which  are  judicial,  to  another. 
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§  2.  No  person,  or  collection  of  persons,  being  of  one  of  tliose 
departments,  sliall  exercise  any  power  properly  belonging  to  either 
of  the  others,  except  in  the  instances  hereinafter  expressly  directed  or 
permitted. 

AETICLE  III. 

Legislative  Department. 

§  1.  The  legislative  power  of  this  State  shall  be  vested  in  two 
distinct  branches :  the  one  to  be  styled  the  Senate,  the  other  the 
House  of  Kepresentatives,  and  both  together  "  The  General  Assembly 
of  the  State  of  Alabama;"  and  the  style  of  their  laws  shall  be,  "Be 
it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the  State 
of  Alabama,  in  Greneral  Assembly  convened." 

§  2.  The  members  of  the  House  of  Kepresentatives  shall  be  cho- 
sen by  the  qualified  electors,  and  shall  serve  for  the  term  of  [one  year] 
from  the  day  of  the  commencement  of  the  general  election,  and  no 
longer. 

§  3.  The  representatives  shall  be  chosen  [every  year]  on  the  first 
Monday  and  the  day  following  in  August,  until  otherwise  directed 
by  law. 

§  4.  No  person  shall  be  a  representative,  unless  he  be  a  white 
man,  a  citizen  of  the  United  States,  and  shall  have  been  an  inhabi- 
tant of  this  State  two  years  next  preceding  his  election,  and  the  last 
year  thereof  a  resident  of  the  county,  city,  or  town,  for  which  he  shall 
be  chosen,  and  shall  have  attained  the  age  of  twenty-one  years. 

§  5.  Every  white  male  person  of  the  age  of  twenty-one  years,  or 
upwards,  who  shall  be  a  citizen  of  the  United  States,  and  shall  have 
resided  in  this  state  one  year  next  preceding  an  election,  and  the 
last  three  months  within  the  county,  city,  or  town,  in  which  he 
offers  to  vote,  shall  be  deemed  a  qualified  elector :  provided,  that  no 
soldier,  seaman,  or  marine,  in  the  regular  army  or  navy  of  the  United 
States,  shall  be  entitled  to  vote  at  any  election  in  this  State;  and 
provided,  also,  that  no  elector  shall  be  entitled  to  vote  except  in  the 
county,  city,  or  town  (entitled  to  separate  representation)  in  which  he 
may  reside  at  the  time  of  the  election. 

§  6.  Electors  shall,  in  all  cases  except  in  those  of  treason,  felony, 
or  breach  of  the  peace,  be  privileged  from  arrest  during  their  attend- 
ance at  elections,  and  in  going  to  and  returning  from  the  same. 

§  7.  In  all  elections  by  the  people,  the  electors  shall  vote  by  bal- 
lot, imtil  the  General  Assembly  shall  otherwise  direct. 

§  8.  Elections  for  representatives  for  the  several  counties  shall 
be  held  at  the  place  of  holding  their  respective  courts,  and  at  such 
other  places  as  may  be  prescribed  by  law :  provided,  that  when  it  shall 
appear  to  the  General  Assembly  that  any  city  or  town  shall  have  a 
number  of  white  inhabitants  equal  to  the  ratio  then  fixed,  such  city 
or  town  shall  have  a  separate  representation,  according  to  the  num- 
ber of  w'hite  inhabitants  therein ;  which  shall  be  retained  so  long 
as  such  city  or  town  shall  contain  a  number  of  white  inhabitants 
equal  to  the  ratio  which  may  from  time  to  time  be  fixed  by  law ; 
and  thereafter,  and  during  the  existence  of  the  right  of  separate  rep- 
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presentation,  in  such  city  or  town,  elections  for  the  county  in  which 
such  city  or  town  (entitled  to  such  separate  representation)  is  situa- 
ted, shall  not  be  held  in  such  city  or  town ;  but  it  is  understood, 
and  hereby  declared,  that  no  city  or  town  shall  be  entitled  to  separate 
representation,  unless  the  number  of  white  inhabitants  in  the  county 
in  which  such  city  or  town  is  situated,  residing  out  of  the  hmits  of 
said  city  or  town,  be  equal  to  the  existing  ratio ;  or  unless  the  resi- 
duum or  fraction  of  such  city  or  town  shall,  when  added  to  the 
white  inhabitants  of  the  county  residing  out  of  the  hmits  of  said  city 
or  town,  be  equal  to  the  ratio  fixed  by  law  for  one  rejDresentative ;  and 
provided,  that  if  the  residuum  or  fraction  of  any  city  or  town,  en- 
titled to  separate  representation,  shall,  when  added  to  the  residuum 
of  the  county  in  which  it  may  lie,  be  equal  to  the  ratio  fixed  by 
law  for  one  representative,  then  the  aforesaid  county,  city,  or  town, 
having  the  largest  residuum,  shall  be  entitled  to  such  representa- 
tion: and  provided,  also,  that  when  there  are  two  or  more  counties 
adjoining,  which  have  residuums  or  fractions  over  and  above  the  ra- 
tio then  fixed  by  law,  if  said  residuums  or  fractions,  when  added  to- 
gether, will  amount  to  such  ratio,  in  that  case  one  representative 
shall  be  added  to  that  county  having  the  largest  residuum. 

[§  9.  The  General  Assembly  shall,  at  their  first  meeting,  and  in 
the  years  one  thousand  eight  hundred  and  twenty,  one  thousand  eight 
hundred  and  twenty-three,  one  thousand  eight  hundred  and  twenty- 
six,  and  every  six  years  thereafter,  cause  an  enumeration  to  be  made 
of  all  the  inhabitants  of  the  State,  and  the  whole  number  of  the  rep- 
resentatives shall,  at  the  first  session  held  after  making  every  such 
enumeration,  be  fixed  by  the  Greneral  Assembly,  and  apportioned 
among  the  several  counties,  cities,  or  towns,  entitled  to  separate  rep- 
resentation, according  to  their  respective  numbers  of  white  inhabi- 
tants; and  the  said  apportionment,  when  made,  shall  not  be  subject 
to  alteration,  until  after  the  next  census  shall  be  taken.  The  House 
of  Representatives  shall  not  consist  of  less  than  forty-four,  nor  more 
than  sixty  members,  until  the  number  of  white  inhabitants  shall  be 
one  hundred  thousand ;  and  after  that  event,  the  whole  number  of 
representatives  shall  never  be  less  than  sixty,  nor  more  than  one 
hundred  :  provided,  however,  that  each  county  shall  be  entitled  to  at 
least  one  representative.] 

§  10.  The  Greneral  Assembly  shall,  at  the  first  session  after  making 
every  such  enumeration,  fix  by  law  the  whole  number  of  senators, 
and  shall  divide  the  State  into  the  same  number  of  districts,  as  nearly 
equal,  in  the  number  of  white  inhabitants,  as  may  be,  each  of  which 
districts  shall  be  entitled  to  one  senator  and  no  more :  provided,  that 
the  whole  number  of  senators  shall  never  be  less  than  one-fourth, 
nor  more  than  one-third,  of  the  whole  number  of  representatives. 

§  11.  When  a  senatorial  district  shall  be  composed  of  two  or  more 
counties,  the  counties  of  which  such  district  consists,  shall  not  be  entire- 
ly separated  by  any  county  belonging  to  another  district ;  and  no 
county  shall  be  divided  in  forming  a  district. 

§  12.  Senators  shall  be   chosen  by  the  qualified  electors,  for  the 
term  of  three  years,  at  the  same  time,  in  the  same  manner,  and  at  the 
same  places,  where  they  may  vote  for  members  of  the  House  of  Re- 
presentatives ;  and  no  person  shall  be  a  senator,  unless  he  be  a  white 
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man,  a  citizen  of  the  United  States,  and  shall  have  been  an  inhabitant 
of  this  State  two  years  next  preceding  his  election,  and  the  last  year 
thereof  a  resident  of  the  district  for  which  he  shall  be  chosen,  and 
shall  have  attained  to  the  age  of  twenty-seven  years. 

[§  13.  The  senators  chosen  according  to  the  apportionment  under 
the  census  ordered  to  be  taken  in  one  thousand  eight  hundred  and 
twenty-six,  when  convened,  shall  be  divided  by  lot  into  three  classes, 
as  nearly  equal  as  may  be.  The  seats  of  the  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of  the  first  year,  those  of  the 
second  class  at  the  expiration  of  the  second  year,  and  those  of  the 
third  class  at  the  expiration  of  the  third  year,  so  that  one-third  may 
be  annually  chosen  thereafter,  and  a  rotation  thereby  kept  up  per- 
petually. Such  mode  of  classifying  new  additional  senators  shall  be 
observed  as  will,  as  nearly  as  possible,  preserve  an  equality  of  mem- 
bers in  each  class.] 

§  14.  The  House  of  Eepresentatives,  when  assembled,  shall  choose 
a  Speaker,  and  its  other  officers;  and  the  Senate  shall,  [annually,] 
choose  a  President,  and  its  other  officers;  each  house  shall  judge  of 
the  qualifications^  elections,  and  returns,  of  its  own  members:  but  a 
contested  election  shall  be  determined  in  such  manner  as  shall  be  di- 
rected by  law. 

§  15.  A  majority  of  each  house  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
may  compel  the  attendance  of  absent  members,  in  such  manner,  and 
imder  such  penalties,  as  each  house  may  provide. 

§  16.  Each  house  may  determine  the  rules  of  its  own  proceed- 
ings, punish  members  for  disorderly  behaviour,  and,  with  the  consent 
of  two-thirds,  expel  a  member ;  but  not  a  second  time  for  the  same 
cause ;  and  shall  have  all  other  powers  necessary  for  a  branch  of  the 
Legislature  of  a  free  and  independent  State. 

§  17.  Each  house,  during  the  session,  may  punish,  by  imprison- 
ment, any  person,  not  a  member,  for  disrespectful  or  disorderly  beha- 
viour in  its  presence,  or  for  obstructing  any  of  its  proceedings ;  pro- 
vided, that  such  imprisonment  shall  not,  at  any  time,  exceed  forty- 
eight  hours. 

§  18.  Each  house  shall  keep  a  journal  of  its  proceedings,  and 
cause  the  same  to  be  published  immediately  after  its  adjournment, 
excepting  such  parts  as,  in  its  judgment,  may  require  secrecy;  and 
the  yeas  and  nays  of  the  members  of  either  house,  on  any  question, 
shall,  at  the  desire  of  any  two  members  present,  be  entered  on  the 
journals.  Any  member  of  either  house  shall  have  liberty  to  dissent 
from,  or  protest  against,  any  act  or  resolution  which  he  may  think 
injurious  to  the  public  or  an  individual,  and  have  the  reasons  of  his 
dissent  entered  on  the  journals, 

§  19.  Senators  and  representatives  shall,  in  all  cases,  except  trea- 
son, felony,  or  breach  of  the  peace,  be  privileged  from  arrest,  du- 
ring the  session  of  the  General  Assembly,  and  in  going  to  and  re- 
turning from  the  same ;  allowing  one  day  for  every  twenty  miles 
such  member  may  reside  from  the  place  at  which  the  General  Assem- 
bly is  convened;  nor  shall  any  member  be  hable  to  answer  for  any 
thing  spoken  in  debate  in  either  house,  in  any  court  or  place  else- 
where. 
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§  20.  When  vacancies  happen  in  either  house,  the  Governor,  or 
the  person  exercising  the  powers  of  the  Governor,  shall  issue  writs  of 
election  to  fill  such  vacancies. 

§  21.  The  doors  of  each  House  shall  be  open,  except  on  such 
occasions,  as,  in  the  opinion  of  the  house,  may  requii-e  secrecy. 

§  22.  Neither  house  shall,  without  the  consent  of  the  other,  ad- 
journ for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  they  may  be  sitting, 

§  23.  Bills  may  originate  in  either  house,  and  be  amended,  alter- 
ed, or  rejected,  by  the  other;  but  no  bill  shall  have  the  force  of  a  law, 
until  on  three  several  days  it  be  read  in  each  house,  and  free  discus- 
sion be  allowed  thereon,  unless,  in  case  of  urgency,  four-fifths  of  the 
house  in  which  the  bill  shall  be  depending  may  deem  it  expedient 
to  dispense  with  this  rule :  and  every  bill,  having  passed  both  houses, 
shall  be  signed  by  the  Speaker  and  President  of  their  respective 
houses:  provided,  that  all  bills  for  raising  revenue  shall  originate  in 
the  House  of  Representatives,  but  the  Senate  may  amend  or  reject 
them  as  other  bills. 

§  24.  Each  member  of  the  General  Assembly  shall  receive  from 
the  public  treasury  such  compensation  for  his  services  as  may  be 
fixed  by  law ;  but  no  increase  of  compensation  shall  take  efiect  during 
the  session  at  which  such  increase  shall  have  been  made. 

§  25.  No  senator  or  representative  shall,  during  the  term  for  which 
he  shall  have  been  elected,  be  appointed  to  any  civil  ofiice  of  profit 
under  this  State,  which  shall  have  been  created,  or  the  emoluments 
of  which  shall  have  been  increased,  during  such  term,  except  such 
offices  as  may  be  filled  by  elections  by  the  people. 

§  26.  No  person  holding  any  lucrative  office  under  the  United 
States  (the  office  of  post-master  excepted),  this  State,  or  any  other 
power,  shall  be  eligible  to  the  General  Assembly :  provided,  that  the 
offices  in  the  militia  to  which  there  is  attached  no  annual  salary,  or 
the  office  of  justice  of  the  peace,  or  that  of  the  quorum,  or  county 
court,  while  it  has  no  salary,  shall  not  be  deemed  lucrative. 

§  27.  No  person,  who  may  hereafter  be  a  collector  or  holder  of 
public  moneys,  shall  have  a  seat  in  either  house  of  the  General  As- 
sembly, or  be  eligible  to  any  office  of  trust  or  profit  under  this  State, 
imtil  he  shall  have  accounted  for,  and  paid  into  the  treasury,  all  sums 
for  which  he  may  be  accountable. 

§  28  The  first  election  for  senators  and  representatives  shall  be 
general  throughout  the  State ;  and  shall  be  held  on  the  third  Monday 
and  Tuesday  in  September  next. 

[§  29.  The  first  session  of  the  General  Assembly  shall  commence 
on  the  fourth  Monday  in  October  next,  and  be  held  at  the  town  of 
Huntsville,  and  all  subsequent  sessions  at  the  town  of  Cahawba,  until 
the  end  of  the  first  session  of  the  General  Assembly  to  be  held  in  the 
year  one  thousand  eight  hundred  and  twenty -five ;  during  that  ses- 
sion the  General  Assembly  shall  have  power  to  designate  by  law  (to 
which  the  executive  concurrence  shall  not  be  required)  the  perma- 
nent seat  of  government,  which  shall  not  thereafter  be  changed: 
provided,  however,  that  unless  such  designation  be  then  made  by 
law,  the  government  shall  continue  permanently  at  the  town  of  Ca- 
hawba; and  provided  also,  that  the  General  Assembly  shall  make  no 


36  CONSTITUTION  OF  THE   STATE   OF  ALABAMA. 

appropriations,  previous  to  the  year  one  tlionsand  eight  hundred  and 
twenty-five,  for  the  building  of  any  other  State-house  than  that  now 
provided  for  by  law.] 

ARTICLE  IV. 

Executive  De2M7'tment. 

§  1.  The  supreme  executive  power  of  this  State  shall  be  vested  in 
a  chief  magistrate,  who  shall  be  styled  the  Grovernor  of  the  State  of 
Alabama. 

§  2.  The  Governor  shall  be  elected  by  the  qualified  electors  at  the 
time  and  places  when  they  shall  respectively  vote  for  representatives. 

§  3.  The  returns  of  every  election  for  Grovernor  shall  be  sealed 
up,  and  transmitted  to  the  seat  of  government,  directed  to  the  Speaker 
of  the  House  of  Representatives,  who  shall,  during  the  first  week  of 
the  session,  open  and  pubhsh  them  in  the  presence  of  both  houses 
of  the  General  Assembly.  The  person  having  the  highest  number 
of  votes  shall  be  Governor,  but  if  two  or  more  shall  be  equal  and 
highest  in  votes,  one  of  them  shall  be  chosen  Governor  by  the  joint 
vote  of  both  houses.  Contested  elections  for  Governor  shall  be  de- 
termined by  both  houses  of  of  the  General  Assembly,  in  such  man- 
ner as  shall  be  prescribed  by  law. 

§  4.  The  Governor  shall  hold  his  ofiice  for  the  term  of  two  years 
from  the  time  of  his  installation,  and  until  his  successor  shall  be  duly 
qualified,  but  shall  not  be  eligible  for  more  than  four  years  in  any 
term  of  six  years ;  he  shall  be  at  least  thirty  years  of  age,  shall  be  a 
native  citizen  of  the  United  States,  and  shall  have  resided  in  this 
State  at  least  four  years  next  preceding  the  day  of  his  election. 

§  5.  He  shall,  at  stated  times,  receive  a  compensation  jor  his  servi- 
ces, which  shall  not  be  increased  or  diminished  during  the  term  for 
which  he  shall  have  been  elected. 

§  6,  He  shall  be  commander-in-chief  of  the  army  and  navy  of 
this  State,  and  of  the  militia  thereof,  except  when  they  shall  be  called 
into  the  service  of  the  United  States.  And  when  acting  in  the  ser- 
vice of  the  United  States,  the  General  Assembly  shall  fix  his  rank. 

§  7.  He  may  require  information  in  writing  from  the  officers  of  the 
executive  department,  on  any  subj  ect  relating  to  the  duties  of  their 
respective  ofi&ces. 

§  8.  He  may,  by  proclamation,  on  extraordinary  occasions,  convene 
the  General  Assembly  at  the  seat  of  government,  or  at  a  difierent 
place,  if  that  shall  have  become,  since  their  last  adjournment,  danger- 
ous from  an  enemy,  or  from  contagious  disorders;  in  case  of  dis- 
agreement between  the  two  houses,  with  respect  to  the  time  of  ad- 
journment, he  may  adjourn  them  to  such  time  as  he  shall  think  proper^, 
not  beyond  the  day  of  the  next  [annual]  meeting  of  the  General  As- 
sembly. 

§  9.  He  shall,  from  time  to  time,  give  to  the  General  Assembly 
information  of  the  state  of  the  government,  and  recommend  to  their 
consideration  such  measures  as  he  may  deem  expedient, 

§  10.  He  shall  take  care  that  the  laws  be  faithfully  executed. 

§  11.  In  all  criminal  and  penal  cases,  except  in  those  of  treason. 
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and  impeacliment,  lie  shall  have  power  to  grant  reprieves  and  par- 
dons, and  remit  fines  and  forfeitures,  under  such  rules  and  regula- 
tions as  shall  be  prescribed  by  law.  In  cases  of  treason  he  shall 
have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
grant  reprieves  and  pardons ;  and  he  may,  in  the  recess  of  the  Senate, 
respite  the  sentence  until  the  end  of  the  next  session  of  the  General 
Assembly. 

§  12.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by 
the  Governor,  and  used  by  him  officially,  and  the  present  seal  of  the 
State,  until  otherwise  directed  by  the  General  Assembly. 

§  13.  All  commissions  shall  be  in  the  name  and  by  the  authority 
of  the  State  of  Alabama,  be  sealed  with  the  State  seal,  signed  by  the 
Governor,  and  attested  by  the  Secretary  of  State. 

§  14:.  There  shall  be  a  Secretary  of  State,  appointed  by  joint  vote 
of  both  houses  of  the  General  Assembly,  who  shall  continue  in  ofiS.ce 
during  the  term  of  two  years.  He  shall  keep  a  fair  register  of  all 
ofi&cial  acts  and  proceedings  of  the  Governor,  and  shall,  when  required, 
lay  the  same,  and  all  papers,  minutes,  and  vouchers  relative  thereto, 
before  the  General  Assembly;  and  shall  perform  such  other  duties 
as  may  be  required  of  him  by  law. 

§  15.  Yacancies  that  may  happen  in  ofiSces,  the  appointment  to 
which  is  vested  in  the  General  Assembly,  shall  be  filled  by  the 
Governor,  during  the  recess  of  the  General  Assembly,  by  granting 
commissions  which  shall  expire  at  the  end  of  the  next  session. 

§  16.  Every  bill  which  shall  have  passed  both  houses  of  the  General 
Assembly  shall  be  presented  to  the  Governor :  if  he  approve,  he  shall 
sign  it,  but  if  not,  he  shall  return  it  with  his  objections,  to  the  house 
in  which  it  shall  have  originated,  who  shall  enter  the  objections  at  large 
upon  the  journals,  and  proceed  to  reconsider  it;  if,  after  such  recon- 
sideration, a  majority  of  the  whole  number  elected  to  that  house 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  with  the  objections,  to 
the  other  house,  by  which  it  shall  likewise  be  considered ;  if  ajDproved 
by  a  majority  of  the  whole  nmuber  elected  to  that  house,  it  shall  be- 
come a  law :  but  in  such  cases,  the  votes  of  both  houses  shall  be  de- 
termined by  yeas  and  nays ;  and  the  names  of  the  members  voting 
for  or  against  the  bill  shall  be  entered  on  the  journals  of  each  house 
respectively :  if  any  bill  shall  not  be  returned  by  the  Governor  within 
five  days,  Sundays  excepted,  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it, 
unless  the  General  Assembly,  by  their  adjournment,  prevent  its  re- 
tiu-n,  in  which  case  it  shall  not  be  a  law. 

§  17.  Every  order,  resolution,  or  vote,  to  which  the  concurrence 
of  both  houses  may  be  necessary,  except  on  questions  of  adjom-n- 
ment,  shall  be  presented  to  the  Governor,  and,  before  it  shall  take 
effect,  be  approved  by  him,  or  being  disapproved,  shall  be  repassed 
by  both  houses,  according  to  the  rules  and  hmitations  prescribed  in 
the  cases  of  a  bill. 

§  18.  In  case  of  the  impeachment  of  the  Governor,  his  removal 
from  office,  death,  refusal  to  qualify,  resignation,  or  absence  from  the 
State,  the  President  of  the  Senate  shall  exercise  all  the  power  and 
authority  appertaining  to  the  ofS.ce  of  Governor,  until  the  time  pointed 
out  by  this  constitution  for  the  election  of  Governor  shall  arrive,  un- 
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less  the  General  Assembly  shall  provide  by  law  for  the  election  of  [ 
a  Governor  to  fill  snch  vacancy,    or  until  the   Governor  absent  or 
impeached  shall  return  or  be  acquitted. 

§  19.  If,  during  the  vacancy  of  the  office  of  Governor,  the  Presi- 
dent of  the  Senate  shall  be  impeached,  removed  from  office,  refuse  to 
qualify,  resign,  die,  or  be  absent  from  the  State,  the  Speaker  of  the 
House  of  Eepresentatives  shall,  in  like  manner,  administer  the  govern- 
ment. 

§  20.  The   President  of  the  Senate  and  Speaker  of  the  House  of 
Eepresentatives,   during  the  time  they  respectively   administer  the 
government,  shall  receive  the  same  compensation  which  the   Gov- 
ernor would  have  received,  had  he  been  employed  in  the  duties  of  his  i 
office. 

§  21.  The  Governor  shall  always  reside,  during  the  session  of  the  ; 
General  Assembly,  at  the  place  where  their  session  may  be  held,  and  [ 
at  all  other  times,  wherever,  in  their  opinion,  public  good  may  re-  - 
quire. 

§  22.  No  person  shall  hold  the  office  of  Governor,  and  any  other  '\ 
office  or  commission,  civil  or  military,  either  in  this  State,  or  under 
any  State,  or  the  United  States,  or  any  other  power,  at  one  and  the 
same  time. 

§  23.  A  State  Treasurer  and  a  ComjDtroUer  of  Public  Accounts 
shall  be  annually  elected,  by  a  joint  vote  of  both  houses  of  the  Gen- 
eral Assembly. 

§  24.  A  Sheriff  shall  be  elected  in  each  county  by  the  qualified 
electors  thereof,  who  shall  hold  his  office  for  the  term  of  three  years, 
unless  sooner  removed,  and  who  shall  not  be  eligible  to  serve  either  ■ 
as  principal  or  deputy  for  the  three  succeeding  years.  Should  a  va- 
cancy occur  subsequent  to  an  election,  it  shall  be  filled  by  the  Gov- 
ernor, as  in  other  cases,  and  the  person  so  appointed  shall  continue  in 
office  until  the  next  general  election,  when  such  vacancy  shall  be  ; 
filled  by  the  qualified  electors,  and  the  Sheriff  then  elected  shall  con- 
tinue in  office  three  years. 

Militia. 

§  1.  The  General  Assembly  shall  provide  by  law  for  organizing 
and  disciplining  the  militia  of  this  State,  in  such  manner  as  they  shall 
deem  expedient,  not  incompatible  ^\dth  the  constitution  and  laws  of  the 
United  States  in  relation  tliereto. 

§  2.  Any  person,  who  conscientiously  scruples  to  bear  arms,  shall 
not  be  compelled  to  do  so,  but  shall  pay  an  equivalent  for  personal 
service. 

§  3.  The  Governor  shall  have  j)ower  to  call  forth  the  militia  to 
execute  the  laws  of  the  State,  to  suppress  insurrections,  and  to  repel 
invasions. 

§  4.  All  officers  of  the  militia  shall  be  elected  or  appointed  in 
such  manner  as  may  be  prescribed  by  law :  provided,  that  the  General 
Assembly  shall  not  make  any  such  elections  or  appointments,  other 
than  those  of  adjutants  general,  and  quarter-masters  general. 

§  5.  The  Governor  shall  appoint  his  aids-de-camp ;  majors  gen- 
eral, their  aids-de-camp,  and  and  all  other  division  and  staff'  officers ; 


CONSTITUTION   OF   THE   STATE   OF   ALABAMA.  39 

brigadiers  general  sliall  appoint  their  aids,  and  all  otlier  brigade  staff 
officers ;  and  colonels  shall  appoint  their  regimental  staff  officers. 

§  6.  The  General  Assembly  shall  fix  by  law  the  method  of  divid- 
ing the  militia  into  brigades,  regiments,  battalions,  and  companies, 
and  shall  fix  the  rank  of  all  staff  officers. 


AETICLE  V. 

Judicial  Departra&it. 

§  1.  The  judicial  power  of  this  State  shall  be  vested  in  one  supreme 
Court,  circuit  Courts  to  be  held  in  each  county  in  the  State,  and  such 
inferior  courts  of  law  and  equity,  to  consist  of  not  more  than  five 
members,  as  the  Greneral  Assembly  may,  from  time  to  time,  direct, 
ordain  and  establish. 

§  2.  The  supreme  Court,  except  in  cases  otherwise  directed  by  this 
Constitution,  shall  have  appellate  jurisdiction  only,  which  shall  be 
co-extensive  "with  the  State,  under  such  restrictions  and  regulations, 
not  repugnant  to  this  Constitution,  as  may,  from  time  to  time,  be  pre- 
scribed by  law :  Provided.,  That  the  supreme  Court  shall  have  power 
to  issue  writs  of  injunction,  mandamus.^  quo  luarranto,  haheas  corpus^ 
and  such  other  remedial  and  original  writs  as  may  be  necessary  to 
give  it  a  general  superintendence  and  control  of  inferior  jurisdictions. 

§  3.  Until  the  Greneral  Assembly  shall  otherwise  prescribe,  the 
powers  of  the  supreme  Court  shall  be  vested  in,  and  its  duties  shall 
be  performed  by,  the  judges  of  the  several  circuit  Courts  within  this 
State ;  and  the}'',  or  a  majority  of  them,  shall  hold  such  sessions  of  the 
supreme  Court,  and  at  such  times  as  may  be  directed  by  law :  Pro- 
vided^ That  no  judge  of  the  supreme  Court  shall  be  appointed  before 
the  commencement  of  the  first  session  of  the  Greneral  Assembly, 
which  shall  be  begun  and  held  after  the  first  day  of  January,  in  the 
year  one  thousand  eight  hundred  and  twenty -five. 

§  4,  The  supreme  Court  shall  be  holden  at  the  seat  of  Grovern- 
ment,  but  may  adjourn  to  a  different  place,  if  that  shall  have  become 
dangerous  from  an  enemy  or  from  disease. 

§  5.  The  State  shall  be  divided  into  convenient  chcuits,  and  each 
cu'cuit  shall  contain  not  less  than  three,  nor  more  than  six  counties ; 
and  for  each  circuit  there  shall  be  appointed  a  judge,  who  shall,  after 
his  appointment,  reside  in  the  circuit  for  which  he  may  be  appointed. 

§  6.  The  circuit  Court  shall  have  original  jurisdiction  in  all  matters, 
civil  and  criminal,  within  this  State,  not  otherwise  excepted  in  this 
Constitution;  but  in  civil  cases,  only  when  the  matter  or  sum  in 
controversy  exceeds  fifty  dollars. 

§  7.  A  circuit  Court  shall  be  held  in  each  county  in  the  State,  at 
least  t\\dce  in  every  year,  and  the  judges  of  the  several  circuit  courts 
may  hold  courts  for  each  other,  when  they  may  deem  it  expedient, 
and  shall  do  so  when  directed  by  law. 

§  8.  The  Greneral  Assembly  shall  have  power  to  establish  a  Court 
or  Courts  of  Chancery,  with  original  and  appellate  equity  jurisdic- 
tion; and  until  the  estabhshment  of  such  court  or  courts,  the  said 
jurisdiction  shall  be   vested  in   the    judges   of  the   circuit   Courts 
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respectively;  Provided^  That  the  judges  of  the  several  circuit  Courts 
shall  have  power  to  issue  writs  of  injunction,  returnable  into  the 
Courts  of  Chancery. 

§  9.  The  Greneral  Assembly  shall  have  power  to  estabhsh,  in  each 
county  within  this  State,  a  Court  of  Probate,  for  the  granting  of  let- 
ters testamentary  and  of  administration  and  for  orphans'  business. 

§  10.  A  competent  number  of  Justices  of  the  Peace  shall  be  ap- 
pointed in  and  for  each  county,  in  such  mode  and  for  such  term  of 
office  as  the  Greneral  Assembly  may  direct.  Their  jurisdiction  in 
civil  cases  shall  be  limited  to  causes  in  which  the  amount  in  contro- 
versy shall  not  exceed  fifty  dollars.  And  in  all  cases,  tried  by  a 
Justice  of  the  Peace,  right  of  appeal  shall  be  secured,  under  such 
rules  and  regulations  as  may  be  prescribed  by  law. 

§  11,  Judges  of  the  supreme  and  circuit  Courts,  and  Courts  of 
chancery,  shall,  at  stated  times,  receive  for  their  services  a  compensa- 
tion, which  shall  be  fixed  by  law,  and  shall  not  be  diminished  cluring 
their  continuance  in  office ;  but  they  shall  receive  no  fees  or  perqui- 
sites of  office,  nor  hold  any  other  office  of  profit  or  trust  under  this 
State,  the  United  States,  or  any  other  power. 

§  12.  Chancellors.  Judges  of  the  supreme  Court,  [Judges  of  the 
circuit  Courts,  and  Judges  of  the  inferior  Courts,]  shall  be  elected  by 
joint  vote  of  l)oth  Houses  of  the  General  Assembly. 

[§  13.  The  Judges  of  the  several  Courts  in  this  State  shall  hold 
their  offices  dming  good  behavior ;  and  for  willfal  neglect  of  duty,  or 
other  reasonable  cause,  which  shall  not  be  sufficient  ground  for  im- 
peachment, the  Governor  shall  remove  any  of  them,  on  the  address 
of  two-thirds  of  each  House  of  the  General  Assembly;  Provided, 
hoivever^  That  the  cause  or  causes  for  which  such  removal  shall  be 
required,  shall  be  stated  at  length  in  such  address,  and  entered  on  the 
journals  of  each  House ;  And  jprovided  further,  That  the  cause  or 
causes  shall  be  notified  to  the  judge  so  intended  to  be  removed,  and 
he  shall  be  admitted  to  a  hearing  in  his  own  defence,  before  any  vote 
for  such  address  shall  pass  and  in  all  such  cases  the  vote  shall  be 
taken  by  j^eas  and  nays,  and  entered  on  the  journals  of  each  House 
res]oectively ;  And  'provided,  also,  That  the  Judges  of  the  several  cir- 
cuit Courts,  who  shall  be  aijpointed  before  the  commencement  of  the 
first  session  of  the  General  Assembly,  which  shall  be  begun  and  held 
after  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-five,  shall  only  hold  their  offices  during 
good  behavior,  until  the  end  of  the  said  session,  at  which  time  their 
commissions  shall  expire.] 

§  11:.  No  person  who  shall  have  arrived  at  the  age  of  seventy 
years  shall  be  appointed  to,  or  continue  in,  the  office  of  Judge  in  this 
State. 

§  15.  Clerks  of  the  circuit  and  inferior  Courts  in  this  State  shall 
be  elected  by  the  qualified  electors  in  each  county,  for  the  term  of 
four  years,  and  may  be  removed  from  office  for  such  causes  and  in 
such  manner  as  may  be  prescribed  by  law ;  and  should  a  vacancy 
occur,  subsequent  to  an  election,  it  shall  be  filled  by  the  Judge  or 
Judges  of  the  Court  in  which  such  vacancy  exists ;  and  the  person 
so  appointed  shall  hold  his  office  until  the  next  general  election ;  Pro- 
vided, however,  that  after  the  year  one  thousand  eight  himdred  and 
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twenty-six,  the  General  Assembly  may  prescribe  a  different  mode  of 
appointment,  but  sliall  not  make  snch  appointment. 

I  16.  The  Judges  of  the  supreme  Court  shall,  by  virtue  of  their 
ofSices,  be  conservators  of  the  peace  throughout  the  State ;  as  also 
the  judges  of  the  circuit  Courts  in  their  respective  districts,  and  judges 
of  the  inferior  Courts  in  their  respective  counties. 

§  17.  The  style  of  all  process  shall  be  "  The  State  of  Alabama," 
and  all  prosecutions  shall  be  carried  on  in  the  name  and  by  the 
authority  of  the  State  of  Alabama,  and  shall  conclude  "against  the 
peace  and  dignity  of  the  same." 

§  18.  There  shall  be  an  Attorney-General  for  the  State,  and  as 
many  Sohcitors  as  the  General  Assembly  may  deem  necessary,  to  be 
elected  by  a  joint  vote  thereof,  who  shall  hold  their  offices  for  the 
term  of  four  years,  and  shall  receive  for  their  services  a  comjDcnsa- 
tion,  which  shall  not  be  diminished  during  their  continuance  in  office. 

Impeachments. 

§1.  The  House  of  Representatives  shall  have  the  sole  power  of 
impeaching. 

§  2.  All  imj)eachments  shall  be  tried  by  the  Senate :  when  sitting 
for  that  purpose,  the  Senators  shall  be  on  oath  or  affirmation ;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of 
the  members  present. 

§  3.  The  Governor  and  all  civil  officers  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office ;  but  judgment  in  such  cases 
shall  not  extend  further  than  removal  from  office,  and  to  disqualifi- 
cation to  hold  any  office  of  honor,  trust,  or  profit,  under  the  State ; 
but  the  party  convicted  shall,  nevertheless,  be  lialDle  and  subject  to 
indictment,  trial,  and  punishment,  according  to  law. 

ARTICLE  VI. 

General  Provisions. 

§  1.  The  members  of  the  General  Assembly,  and  all  officers, 
executive  and  judicial,  before  they  enter  on  the  execution  of  theu' 
respective  offices,  shall  take  the  following  oath  or  affirmation,  to  wit : 
"I  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  I  will  support 
the  Constitution  of  the  United  States,  and  the  Constitution  of  the 
State  of  Alabama,  so  long  as  I  continue  a  citizen  thereof,  and  that  I 
will  faithfully  discharge,  to  the  best  of  my  abihties,  the  duties  of 
—  ■ ,  according  to  law:  So  help  me  God." 

§  2.  Treason  against  the  State  shall  consist  only  in  levying  war 
against  it,  or  in  adhering  to  its  enemies,  giving  them  aid  and  com- 
fort. No  person  shall  be  con-vdcted  of  treason  unless  on  the  testimony 
of  two  ■witnesses  to  the  same  overt  act,  or  his  own  confession  in  open 
court. 

§  3.  The  General  Assembly  shall  have  power  to  pass  such  penal 
laws  to  suppress  the  evil  practice  of  duelling,  extending  to  disquaU- 
fication  from  office  or  the  tenure  thereof,  as  they  may  deem  expedient. 
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§  4.  Every  person  sliall  be  disqualified  from  holding  any  office  or 
place  of  honor  or  profit,  under  the  authority  of  the  State,  who  shall 
be  convicted  of  having  given  or  offered  any  bribe  to  procure  his 
election  or  appointment. 

§  5.  Laws  shall  be  made  to  exclude  from  office,  from  suffrage,  and 
from  serving  as  jurors,  those  who  shall  hereafter  be  convicted  of 
bribery,  perjury,  forgery,  or  other  high  crimes  or  misdemeanors.  The 
privilege  of  free  suffrage  shall  be  supported  by  laws  regulating  elec- 
tions, and  prohibiting,  under  adequate  penalties,  all  undue  influence 
thereon,  from  power,  bribery,  tumult,  or  other  improper  conduct, 

§  6.  In  all  elections  by  the  G-eneral  Assembly,  the  members  thereof 
shall  vote  viva  voce,  and  the  votes  shall  be  entered  on  the  journals, 

§  7,  No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  an  appropriation  made  by  law ;  and  a  regular  statement  and 
account  of  the  receii^ts  and  expenditures  of  all  public  moneys  shall  be 
published  annually, 

§  8,  All  lands  liable  to  taxation  in  this  State,  shall  be  taxed  in 
proportion  to  their  value, 

§  9.  The  General  Assembly  shall  direct,  by  law,  in  what  manner, 
and  in  what  Courts,  suits  may  be  brought  against  the  State, 

§  10,  It  shall  be  the  duty  of  the  General  Assembly  to  regulate,  by 
law,  the  cases  in  which  deductions  shall  be  made  from  the  salaries  of 
public  officers,  for  neglect  of  duty  in  their  official  capacities,  and  the 
amount  of  such  deduction, 

§  11,  Absence  on  business  of  this  State,  or  of  the  United  States, 
or  on  a  visit,  or  necessary  private  business,  shall  not  cause  a  forfeiture 
of  a  residence  once  obtained, 

§  12,  ISTo  member  of  Congress,  nor  any  person  holding  any  office 
of  profit  or  trust  under  the  United  States,  (the  office  of  postmaster 
excepted,)  or  either  of  them,  or  any  foreign  power,  shall  hold  or 
exercise  any  office  of  profit  under  this  State, 

§  13,  Divorces  from  the  bonds  of  matrimony  shall  not  be  granted 
but  in  cases  provided  for  by  law,  by  suit  in  chancery ;  and  no  decree 
for  such  divorce  shall  have  effect,  until  the  same  shall  be  sanctioned 
by  two-thirds  of  both  Houses  of  the  General  Assembly, 

§  14,  In  prosecutions  for  the  publishing  of  papers  investigating  the 
official  conduct  of  officers  or  men  in  public  capacity,  or  when  the 
matter  published  is  proper  for  public  information,  the  truth  thereof ' 
may  be  given  in  evidence ;  and  in  all  indictments  for  libels,  the  jury 
shall  have  a  right  to  determine  the  law  and  the  facts,  under  the 
direction  of  the  courts, 

§  15,  Eeturns  of  all  elections  for  officers,  who  are  to  be  commis- 
sioned by  the  Governor,  and  for  members  of  the  General  Assembly, 
shall  be  made  to  the  Secretary  of  State, 

§  16,  No  new  county  shall  be  established  by  the  General  Assembly, 
which  shall  reduce  the  county  or  counties,  or  either  of  them,  from 
which  it  shall  be  taken,  to  a  less  content  than  nine  hundred  square 
miles ;  nor  shall  any  county  be  laid  off  of  less  contents.  Every  new 
county,  as  to  the  right  of  suffrage  and  representation,  shall  be  consid- 
ered as  a  part  of  the  county  or  counties  from  which  it  was  taken, 
until  entitled  by  numbers  to  the  right  of  separate  representation. 

§  17.  The  General  Assembly  shall,  at  their  first  session,  which  may 
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be  holden  in  tlie  year  eighteen  liundred  and  twenty-eight,  or  at  the 
next  succeeding  session,  arrange  and  designate  boundaries  for  the 
several  counties  within  the  limits  of  this  State,  to  which  the  Indian 
title  shall  have  been  extinguished,  in  such  manner  as  they  may  deem 
expedient,  which  boundaries  shall  not  be  afterward  altered,  unless  by 
the  agreement  of  two-thirds  of  both  branches  of  the  General  Assem- 
bly ;  and,  in  all  cases  of  ceded  territory  acquired  by  the  State,  the 
Greneral  Assembly  may  make  such  arrangements  and  designations  of 
the  boundaries  of  counties  within  such  ceded  territory,  as  they  may 
deem  expedient,  which  only  shall  be  altered  in  like  manner :  Pro- 
vided^ That  no  county,  hereafter  to  be  formed,  shall  be  of  less  extent 
than  nine  hundred  square  miles. 

§  18.  It  shall  be  the  duty  of  the  General  Assembly  to  pass  such 
laws  as  may  be  necessary  and  proper  to  decide  differences  b}^  arbitra- 
tors, to  be  appointed  by  the  parties,  who  may  choose  that  summary 
mode  of  adjustment. 

§  19.  It  shall  be  the  duty  of  the  General  Assembly,  as  soon  as 
cuxumstances  will  permit,  to  form  a  penal  code,  founded  on  principles 
of  reformation,  and  not  of  vindictive  justice. 

§  20.  Within  five  years  after  the  adoption  of  this  Constitution,  the 
body  of  our  laws,  civil  and  criminal,  shall  be  revised,  digested,  and 
arranged,  under  proper  heads,  and  promulgated  in  such  manner  as 
the  General  Assembly  may  direct ;  and  a  like  revision,  digest,  and 
promulgation,  shall  be  made  within  every  subsequent  period  of  ten 
years. 

§  21.  The  General  Assembly  shall  make  provisions  by  law  for 
obtaining  correct  knowledge  of  the  several  objects  proper  for  improve- 
ment in  relation  to  the  navigable  waters,  and  to  the  roads  in  this 
State,  and  for  making  a  systematic  and  economical  application  of  the 
means  appropriated  to  those  objects. 

§  22.  In  the  event  of  the  annexation  of  any  foreign  territory  to 
this  State,  by  a  cession  from  the  United  States,  laws  may  be  passed, 
extending  to  the  inhabitants  of  such  territory  all  the  rights  and 
privileges  which  may  be  required  by  the  terms  of  such  cession; 
anything  in  this  Constitution  to  the  contrary  notwithstanding. 

Education. 

Schools,  and  the  means  of  education,  shall  for  ever  be  encouraged 
in  this  State ;  and  the  General  Assembly  shall  take  measures  to  pre- 
serve, from  unnecessary  waste  or  damage,  such  lands  as  are  or  here- 
after may  be  granted  by  the  United  States  for  the  use  of  schools 
within  each  township  in  this  State,  and  apply  the  funds,  which  may 
be  raised  from  such  lands,  in  strict  conformity  to  the  object  of  such 
grant.  The  General  Assembly  shall  take  like  measures  for  the 
improvement  of  such  lands  as  have  been  or  may  be  hereafter  granted 
by  the  United  States  to  this  State,  for  the  support  of  a  seminary  of 
learning,  and  the  moneys  which  may  be  raised  from  such  lands,  by 
rent,  lease,  or  sale,  or  from  any  other  quarter,  for  the  purpose  aforesai(i, 
shall  be  and  remain  a  fund  for  the  exclusive  support  of  a  State 
University,  for  the  promotion  of  the  arts,  hterature  and  the  sciences ; 
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and  it  shall  be  the  duty  of  the  Greneral  Assembly,  as  early  as  may  be, 
to  provide  effectual  means  for  the  improvement  and  permanent 
security  of  the  funds  and  endowments  of  such  institution. 

Establishment  of  Banhs. 

§  1.  One  State  bank  may  be  established,  with  such  number  of 
branches  as  the  Greneral  Assembly  may,  from  time  to  time,  deem 
expedient ;  Provided^  That  no  branch  bank  shall  be  established,  nor 
bank  charter  renewed,  under  the  authority  of  this  State,  without  the 
concurrence  of  two-thirds  of  both  Houses  of  the  General  Assembly ; 
And  provided^  also,  That  not  more  than  one  bank  nor  branch  bank 
shall  be  estabhshed,  nor  bank  charter  renewed,  at  any  one  session  of 
the  General  Assembly,  nor  shall  any  bank  or  branch  bank  be  estab- 
lished, or  bank  charter  renewed,  but  in  conformity  with  the  following- 
rules  : 

1.  At  least  two-fifths  of  the  capital  stock  shall  be  reserved  for  the 
State.  ^ 

2.  A  proportion  of  power  in  the  direction  of  the  bank  shall  be 
reserved  to  the  State,  equal  at  least  to  its  proportion  of  stock  therein. 

3.  The  State,  and  the  individual  stockholders,  shall  be  liable, 
respectively,  for  the  debts  of  the  bank,  in  proportion  to  their  stock 
holden  therein. 

4.  The  remedy  for  collecting  debts  shall  be  reciprocal,  for  and 
against  the  bank. 

6.  No  bank  shall  commence  operations,  until  half  of  the  capital 
stock  subscribed  for  be  actually  paid  in  gold  or  silver,  which  amount 
shall,  in  no  case,  be  less  than  one  hundred  thousand  dollars. 

6.  In  case  any  bank  or  branch  bank  shall  neglect  or  refuse  to 
pay,  on  demand,  any  bill,  note,  or  obligation,  issued  by  the  corpo- 
ration according  to  the  promise  therein  expressed,  the  holder  of  any 
such  note,  bill,  or  obligation,  shall  be  entitled  to  receive  and  recover 
interest  thereon,  until  the  same  shall  be  paid,  or  specie  payments  are 
resumed,  by  said  bank,  at  the  rate  of  twelve  per  cent,  per  annum 
from  the  date  of  such  demand,  unless  the  General  Assembly  shall 
sanction  such  suspension  of  specie  payments,  and  the  General  Assem- 
bly shall  have  power,  after  such  neglect  or  refusal,  to  adopt  such 
measures  as  they  may  deem  proper,  to  protect  and  secure  the  rights 
of  all  concerned,  and  to  declare  the  charter  of  such  bank  forfeited. 

7.  After  the  estabhshment  of  a  general  State  Bank,  the  banks  of 
this  State  now  existing  may  be  admitted  as  branches  thereof,  upon 
such  terms  as  the  Legislature  and  the  said  banks  may  agree,  subject, 
nevertheless,  to  the  preceding  rules. 

/Slaves. 

§  1.  The  General  Assembly  shall  have  no  power  to  pass  laws  for 
the  emancipation  of  slaves,  without  the  consent  of  their  owners,  or 
without  paying  their  owners,  previous  to  such  emancipation,  a  full 
equivalent  in  money  for  the  slaves  so  emancipated.  They  shall  have 
no  power  to  prevent  emigrants  to  this  State  from  bringing  with 
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them  such  persons  as  are  deemed  slaves  by  the  laws  of  any  one  of  the 
United  States,  so  long  as  any  person  of  the  same  age  or  description 
shall  be  continued  in  slavery  by  the  laws  of  this  State :  Provided^ 
That  such  person  or  slave  be  the  bona  fide  property  of  such  emi- 
grants :  And  jirovided^  also,  That  laws  may  be  passed  to  prohibit  the 
introduction  into  this  State  of  slaves  who  have  committed  high  crimes 
in  other  States  or  territories.  They  shall  have  power  to  pass  laws  to 
permit  the  owners  of  slaves  to  emancipate  them,  saving  the  rights  of 
creditors,  and  preventing  them  from  becoming  a  public  charge.  They 
shall  have  full  power  to  prevent  slaves  from  being  brought  into  this 
State  as  merchandise,  and  also  to  oblige  the  owners  of  slaves  to  treat 
them  with  humanity,  to  provide  for  them  necessary  food  and  clothing, 
to  abstain  from  all  injuries  to  them  extending  to  life  or  limb,  and,  in 
case  of  their  neglect,  or  refusal  to  comply  with  the  directions  of  such 
laws,  to  have  such  slave  or  slaves  sold  for  the  benefit  of  the  owner  or 
owners. 

§  2.  In  the  prosecution  of  slaves  for  crimes,  of  a  higher  grade  than 
jDctit  larceny,  the  General  Assembly  shall  have  no  power  to  deprive 
them  of  an  impartial  trial  by  a  petit  jury.  * 

§  8.  Any  person  who  shall  maliciously  dismember  or  deprive  a 
slave  of  life,  shall  suffer  such  punishment  as  would  be  inflicted  in  case 
the  like  offence  had  been  committed  on  a  free  white  person,  and  on 
the  like  proof,  except  in  case  of  insurrection  of  such  slave. 

Mode  of  Amending  and  Revising  the  Constitution. 

The  General  Assembly,  whenever  two-thirds  of  each  House  shall 
deem  it  necessary,  may  propose  amendments  to  this  Constitution, 
which  proposed  amendments  shall  be  duly  published  in  print,  at  least 
three  months  before  the  next  general  election  of  representatives,  for 
the  consideration  of  the  people,  and  it  shall  be  the  duty  of  the  sever- 
al returning  officers,  at  the  next  general  election  which  shall  be  held 
for  representatives,  to  open  a  poll  for,  and  make  a  return  to  the 
Secretary  of  State  for  the  time  being,  of  the  names  of  all  those  voting 
for  representatives,  who  have  voted  on  such  proposed  amendments, 
and  if  thereupon  it  shall  appear  that  a  majority  of  all  the  citizens  of 
this  State,  voting  for  Eepresentatives,  have  voted  in  favor  of  such  pro- 
posed amendments,  and  two-thirds  of  each  House  of  the  next  General 
Assembly,  shall,  after  such  an  election,  and  before  another,  ratify  the 
same  amendments  by  yeas  and  nays,  they  shall  be  vahd,  to  all  intents 
and  purposes,  as  parts  of  this  Constitution :  Provided^  That  the  said 
proposed  amendments  shall,  at  each  of  the  said  sessions,  have  been 
read  three  times,  on  three  several  days,  in  each  House. 


SCHEDULE. 

§  1.  That  no  inconvenience  may  arise  from  a  change  of  territorial 
to  a  permanent  State  government,  it  is  declared  that  all  rights,  actions, 
prosecutions,  claims,  and  contracts,  as  well  of  individuals  as  of  bodies 
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corporate,  sliall  continue  as  if  no  sucli  cliange  had  taken  place:  and 
all  process,  wMcL.  shall,  before  ttie  tliird  Monday  in  September  next, 
be  issued  in  the  name  of  the  Alabama  territory,  shall  be  as  valid 
as  if  issued  in  the  name  of  the  State. 

§  2.  All  fines,  penalties,  forfeitures,  and  escheats,  accruing  to  the 
Alabama  territory,  shall  accrue  to  the  use  of  the  State. 

§  3.  The  validity  of  all  bonds  and  recognizances,  executed  to  the 
Governor  of  the  Alabama  territory,  shall  not  be  impaired  by  the 
change  of  government,  but  may  be  sued  for  and  recovered  in  the 
name  of  the  Governor  of  the  State  of  Alabama  and  his  successors  in 
ofi&ce ;  and  all  criminal  or  penal  actions,  arising  or  now  depending 
within  the  limits  of  this  State,  shall  be  prosecuted  to  judgment  and 
execution  in  the  name  of  said  State,  all  causes  of  action  arising  to 
individuals,  and  all  suits  at  law  or  in  equity,  now  depending  in  the 
several  courts  within  the  limits  of  this  State,  and  not  already  barred 
by  law,  may  be  commenced  in,  or  transferred  to,  such  courts  as  may 
have  jurisdiction  thereof. 

§  4.  All  ofiicers,  civil  or  military,  now  holding  commissions  under 
the  authority  of  the  United  States  or  of  the  Alabama  territory,  within 
this  State,  shall  continue  to  hold  and  exercise  their  respective  of&ces 
under  the  authority  of  this  State,  until  they  shall  be  superseded 
under  the  authority  of  this  constitution,  and  shall  receive  from  the 
treasury  of  this  State  the  same  comjDcnsation  which  they  heretofore 
received,  in  proportion  to  the  time  they  shall  be  so  employed.  The 
Governor  shall  have  power  to  fill  vacancies  by  commissions,  to  expire 
so  soon  as  elections  or  appointments  can  be  made  to  such  oflices  by 
authority  of  this  constitution. 

§  6.  AH  laws  and  parts  of  laws,  now  in  force  in  the  Alabama  terri- 
tory, which  are  not  repugnant  to  the  provisions  of  this  constitution, 
shall  continue  and  remain  in  force  as  the  laws  of  this  State,  until 
they  expire  by  then-  own  limitation,  or  shall  be  altered,  or  repealed, 
by  the  Legislature  thereof. 

§  6.  Every  white  male  person  above  the  age  of  twenty-one  years, 
who  shall  be  a  citizen  of  the  United  States,  and  resident  in  this  State 
at  the  time  of  the  adoption  of  this  constitution,  shall  be  deemed  a 
qualified  elector  at  the  first  election  to  be  holden  in  this  State.  And 
every  white  male  person  who  shall  reside  within  the  limits  of  this 
State  at  the  time  of  the  adoption  of  this  constitution,  and  shall  be 
other'\\dse  qualified,  shall  be  entitled  to  hold  any  ofi&ce  or  place  of 
honor,  trust,  or  profit  under  this  State ;  any  thing  in  this  constitution 
to  the  contrary  notwithstanding. 

§  7.  The  President  of  this  Convention  shall  issue  writs  of  election 
directed  to  the  Sherifis  of  the  several  counties,  requiring  them  to 
cause  an  election  to  be  held  for  a  Governor,  representative  to  the 
CongTess  of  the  United  States,  members  of  the  General  Assembly, 
clerks  of  the  several  courts,  and  Sherifis  of  the  respective  counties,  at 
the  respective  places  of  election  in  said  counties,  on  the  third  Monday 
and  the  day  following  in  September  next,  which  election  shall  be 
conducted  in  the  manner  prescribed  by  the  existing  election  laws  of 
the  Alabama  territory ;  and  the  said  Governor  and  members  of  the 
General  Assembly,  then  duly  elected,  shall  continue  to  discharge  the 
duties  of  their  respective  offices,  for  the  time  prescribed  by  this  con- 
stitution, and  until  their  successors  shall  be  duly  qualified. 
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§  8.  Until  the  first  enumeration  sliall  be  made,  as  directed  by  tliis 
Constitution,  the  county  of  Autauga  shall  be  entitled  to  two  represen- 
tatives ;  the  county  of  Baldwin  to  one  representative ;  the  county  of 
Blount  to  three  representatives ;  the  county  of  Cahawba  to  one  repre- 
sentative ;  the  county  of  Clarke  to  two  representatives ;  the  county  of 
Conecuh  to  two  representatives ;  the  county  of  Cotaco  to  two  repre- 
sentatives ;  the  county  of  Dallas  to  two  representatives ;  the  county 
of  Franklin  to  two  representatives ;  the  county  of  Lauderdale  to  two 
representatives ;  the  county  of  Lawrence  to  two  representatives ;  the 
county  of  Madison  to  eight  representatives ;  the  county  of  Marion  to 
one  representative ;  the  county  of  Monroe  to  five  representatives ;  the 
county  of  Montgomery  to  three  representatives ;  the  county  of  Mobile 
to  one  representative ;  the  county  of  St.  Clair  to  one  representative ; 
the  county  of  Shelby  to  two  representatives ;  the  county  of  Tuska- 
loosa  to  two  representatives ;  and  the  county  of  Washing-ton  to  two 
representatives.  And  each  county  shall  be  entitled  to  one  senator, 
who  shall  serve  for  one  term. 

§  9.  The  oaths  of  ofiice,  herein  directed  to  be  taken,  may  be  admin- 
istered by  any  justice  of  the  peace,  until  the  Ceneral  Assembly  shall 
otherwise  direct. 


ORDINANCE. 

This  Convention,  for  and  in  behalf  of  the  people  inhabiting  this 
State,  do  accept  the  proposition  offered  by  the  act  of  Congress,  under 
which  they  are  assembled ;  and  this  Convention,  for  and  in  behalf 
of  the  people  inhabiting  this  State,  do  ordain,  agree,  and  declare,  that 
they  forever  disclaim  all  right  and  title  to  the  waste  or  unappropriated 
lands  lying  within  this  State ;  and  that  the  same  shall  be  and  remain 
at  the  sole  and  entire  disposition  of  the  United  States,  and,  moreover, 
that  each  and  every  tract  of  land,  sold  by  the  United  States  after  the 
first  day  of  September  next,  shall  be  and  remain  exempt  from  any 
tax,  laid  by  the  order  or  under  the  authority  of  this  State,  whether 
for  State,  county,  township,  parish,  or  any  other  purpose  whatsoever, 
for  the  term  of  five  years  from  and  after  the  respective  days  of  sales 
thereof,  and  that  the  lands  belonging  to  the  citizens  of  the  United 
States,  residing  out  of  the  limits  of  this  State,  shall  never  be  taxed 
higher  than  the  lands  belonging  to  persons  residing  therein,  and  that 
no  tax  shall  be  imposed  on  the  property  of  the  United  States  ;  and 
that  all  navigable  waters  within  this  State  shall  forever  remain  pubhc 
highways,  free  to  the  citizens  of  this  State  and  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor,  imposed  by  this  State : 
and  this  ordinance  is  hereby  declared  irrevocable,  without  the  con- 
sent of  the  United  States. 

Done  in  convention  at  Huntsville,  this  second  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  of 
American  Independence  the  forty -fourth. 

J.  "W.  WALKER, 
President  of  the  Convention, 
Attest : 
John  Campbell,  Secretary. 
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AMENDMENTS  TO  THE  CONSTITUTION. 


First. — Adopted  January^  1830,* 

Tlie  Judges  of  tlie  several  courts  of  this  State  sHall  hold  their  ofS.- 
ces  for  the  term  of  sis  years ;  and  for  wilfal  neglect  of  duty,  or  other 
reasonable  cause,  which  shall  not  be  sufficient  ground  for  impeach- 
ment, the  Grovernor  shall  remove  any  of  them  on  the  address  of  two- 
thirds  of  each  house  of  the  General  Assembly :  Provided.,  lioioever.^ 
That  the  cause  or  causes  for  which  such  removal  shall  be  required, 
shall  be  stated  at  length  in  such  address,  and  entered  on  the  Jour- 
nals of  each  house  :  And  'provided.,  further,  That  the  cause  or  causes 
shall  be  notified  to  the  Judge  so  intended  to  be  removed,  and  he  shall 
be  admitted  to  a  hearing  in  his  own  defence,  before  any  vote  for  such 
address  shall  pass ;  and  in  all  such  cases  the  vote  shall  be  taken  by 
yeas  and  nays,  and  entered  on  the  Journals  of  each  house  respec- 
tively:  And  provided.,  also,  That  the  judges  now  in  office  may  hold 
their  offices  until  the  session  of  the  General  Assembly  which  shall  be 
held  in  the  year  one  thousand  eight  hundred  and  thirty-three,  and 
until  their  successors  shall  be  elected  and  qualified,  unless  removed 
by  address  or  impeachment. 

/Second. — Adopted  1846. 

Strike  out  the  words  "one  year"  where  they  occur  in  the  second 
section  of  the  third  article,  and  insert  in  lieu  thereof  "  two  years." 

Strike  out  the  words  "every  year"  where  they  occur  in  the  third 
section  of  third  article,  and  insert  in  lieu  thereof  "  at  each  session." 

Strike  out  the  word  "  annual"  where  it  occurs  in  the  eighth  section 
of  the  fourth  article,  and  insert  in  lieu  thereof,  "biennial." 

Strike  out  the  thirteenth  section  of  the  third  article,  and  insert  in 
lieu  thereof  the  following:  "at  the  first  meeting  of  the  General  As- 
sembly after  the  adoption  of  the  proposed  amendments,  the  senators 
when  convened  shall  be  divided  into  two  classes,  as  nearly  equal  as 
may  be.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated 
at  the  expiration  of  the  two  next  ensuing  yeras ;  so  that  one  half 
may  be  biennially  chosen  thereafter,  and  a  rotation  thereby  kept  up 
perpetually." 

Strike  out  the  twenty-ninth  section  of  the  third  article,  which  -per- 
manently  locates  the  seat  of  government  in  this  State. 

Third.— Adopted  1850. 

Strike  out  the  ninth  section  of  the  third  article  of  the  Constitu- 
tion, and  in  lieu  thereof  insert  the  following : 

*  This  amendment  strikes  out  the  thirteenth  section  of  the  fifth  article. 
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"  §  9.  Tlie  General  Assembly  shall  cause  an  enumeration  to  be 
made  in  the  year  eighteen  hundred  and  fifty,  and  eighteen  hundred 
and  fifty-five,  and  every  ten  years  thereafter,  of  all  the  white  inhabi- 
tants of  this  State  ;  and  the  whole  number  of  representatives  shall  at 
the  first  regular  session  after  such  enumeration,  be  apportioned  among 
the  several  counties,  cities,  or  towns  entitled  to  separate  representa- 
tion, according  to  their  respective  number  of  white  inhabitants,  and 
the  said  apportionment  when  made  shall  not  be  subject  to  alteration 
until  after  the  next  census  shall  be  taken.  The  number  of  represent- 
atives shall  not  exceed  one  hundred,  and  the  number  of  senators  shall 
not  exceed  thirty-three ;  yet  each  county,  notwithstanding  it  may 
not  have  a  number  of  white  inhabitants  equal  to  the  ratio  fixed, 
shall  have  one  representative." 

Strike  out  the  thirteenth  section  of  the  third  article  of  the  Con- 
stitution, and  insert  in  lieu  thereof  the  following : 

"  §  13.  Senators  shall  be  chosen  for  the  term  of  four  years :  yet 
at  the  general  election  after  every  new  apportionment,  elections  shall 
be  held  anew  in  every  senatorial  district ;  and  the  senators  elected, 
when  convened  at  the  first  session,  shall  be  divided  by  lot  into  two 
classes,  as  nearly  equal  as  may  be :  the  seats  of  those  of  the  first 
class  shall  be  vacated  at  the  expiration  of  two  years,  and  those  of  the 
second  class  at  the  expiration  of  four  years,  dating  in  both  cases  from 
the  day  of  election,  so  that  one-half  may  be  biennially  chosen,  ex- 
cept as  above  provided." 

At  the  end  of  the  twelfth  section  of  the  fifth  article  of  the  Consti- 
tution add — 

"  But  at  and  after  the  session  of  the  General  Assembly  to  be  held 
in  the  winter  of  the  years  eighteen  hundred  and  forty-nine-fifty,  the 
General  Assembly  shall  provide  by  law  for  the  election  of  judges 
of  the  Circuit  Courts  by  the  qualified  electors  of  their  circuits  re- 
spectively, and  for  the  elections  of  judges  of  the  Courts  of  Probate 
and  other  inferior  courts  (not  including  chancellors)  by  the  qualified 
electors  of  the  counties,  cities,  or  districts  for  which  such  courts  may 
be  respectively  estabhshed ;  the  first  Monday  in  November  in  any 
year  shall  be  the  day  for  any  election  of  such  judges  by  the  people, 
or  such  other  day,  not  to  be  within  a  less  period  than  two  months  of 
the  general  election  for  Governor,  members  of  the  General  Assem- 
bly, or  members  of  Congress,  as  the  General  Assembly  may  by  law 
prescribe :  but  no  change  to  be  made  in  any  circuit  or  district,  or  in 
the  mode  or  time  of  electing,  shall  affect  the  right  of  any  judge  to 
hold  office  during  the  term  prescribed  by  the  Constitution,  except 
at  the  first  elections  thereof  to  be  made  by  the  people  after  the  rati- 
fication of  these  amendments  or  either  of  them,  which  elections  shall 
then  all  be  had  on  the  same  day  throughout  the  State,  and  the  terms 
of  the  judges  then  to  be  elected  shall  commence  on  that  day:  vacan- 
cies in  the  office  of  judge  shall  be  iilled  by  the  Governor,  and  the 
persons  appointed  thereto  by  him  stall  hold  until  the  next  first  Mon- 
day in  November,  or  other  election  day  of  judges,  and  until  the 
election  and  qualification  of  their  successors  respectively ;  and  the 
General  Assembly  shall  have  power  to  annex  to  the  offices  of  any  of 
the  judges  of  the  inferior  courts  the  duties  of  clerks  of  such  courts 
respectively." 


50  ACTS  OF  CONGEESS. 


ACTS  OF  CONGRESS. 


AN  ACT 

{Of  Congress  of  2Qth  May,  1790,)  To  prescribe  the  mode  in  which 
the  Public  Acts,  Records,  and  Judicial  Proceedings  in  each  State 
shall  be  authenticated,  so  as  to  take  effect  in  every  other  State. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  tlie  acts  of  the  Legisla- 
tures of  the  several  states  shall  be  authenticated  bj  having  the  seal  of 
their  respective  states  afi&xed  thereto ;  that  the  records  and  judicial 
proceedings  of  the  courts  of  any  state  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form ;  and  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken. 

AN  ACT 

{Of  Congress  of  2^th  March,  1804,)  Supplementary  to  the  Act  entitled 
''An  Act  to  prescribe  the  mode  in  luhich  the  Public  Acts,  Records,  and 
Judicial  Proceedings  in  each  State  shall  be  authenticated  so  as  to  take 
effect  in  every  other  Stated 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  A'm£rica  in  Congress  Assembled,  That  from  and  after  the  pas- 
sage of  this  act  all  records  and  exemplifications  of  of&ce  books  which 
are  or  may  be  kept  in  any  public  office  of  any  state,  not  apper- 
taining to  a  court,  shall  be  proved  or  admitted  in  any  other  court 
or  office,  in  any  othei  state,  by  the  attestation  of  the  keeper  of  the  said 
records  or  books,  and  tlie  seal  of  his  office  thereto  annexed,  if  there 
be  a  seal,  together  with  a  certificate  of  the  presiding  justice  of  the" 
court  oi  the  county  or  district,  as  the  case  may  be,  in  which  sucK 
office  is  or  may  be  kept,  or  of  the  governor,  the  secretary  of  state, 
the  chancellor,  or  the  keeper  of  the  great  seal  of  the  state,  that  the 
said  attestation  is  in  due  form,  and  by  the  proper  officer ;  and  the 
said  certificates,  if  given  by  the  presiding  justice  of  a  court,  shall  be 
further  authenticated  by  the  clerk  or  prothonotary  of  the  said  court, 
who  shall  certify,  under  his  hand  and  the  seal  of  his  office,  that  the 
said  presiding  justice  is  duly  commissioned  and  quahfied ;  or  if  the 
said  certificate  be  given  by  the  governor,  the  secretary  of  state,  the 
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cliancellor,  or  keeper  of  the  great  seal,  it  shall  be  under  the  great 
seal  of  the  state  in  which  the  said  certificate  is  made ;  and  the  said 
records  and  exemplifications,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  and  ofiice  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  state  from  whence  the  same  are  or  shall  be  taken. 

§  2.  And  he  it  further  enacted^  That  all  the  provisions  of  this  act, 
and  the  act  to  which  this  is  a  supplement,  shall  apply  as  well  to  the 
public  acts,  records,  office  books,  judicial  proceedings,  courts,  and  offi- 
ces of  the  respective  territories  of  the  United  States,  and  countries 
subject  to  the  jurisdiction  of  the  United  States,  as  to  the  public 
acts,  records,  office  books,  judicial  proceedings,  courts  and  offices  of 
the  several  states. 

AN  ACT 

{Of  Congress  of  March  2,  1827,)  To  authorize  the  Legislature  of  the 
State  of  Alabama  to  sell  the  Lands  heretofore  ajy'pro'priated  for  the  use 
of  Schools  in  that  State. 

%1.  Be  it  enacted  hy  the  Senate  and  House  of  Reinesentatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the  legisla- 
ture of  the  state  of  Alabama  shall  be  and  is  hereby  authorized  to 
sell  and  convey,  in  fee  simple,  all  or  any  part  of  the  lands  heretofore 
reserved  and  appropriated  by  CongTcss  for  the  use  of  schools  within 
said  state,  and  to  invest  the  money  arising  from  the  sale  thereof  in 
some  productive  fand,  the  proceeds  of  which  shall  be  forever  applied, 
under  the  direction  of  said  legislature,  for  the  use  and  support  of 
schools  within  the  several  townships  and  districts  of  country  for 
which  they  were  originally  reserved  and  set  apart,  and  for  no 
other  use  or  purpose  whatsoever ;  Provided,  Said  land,  or  any  part 
thereof,  shall  in  no  case  be  sold  without  the  consent  of  the  inhabitants 
of  such  township  or  district,  to  be  obtained  in  such  manner  as  the  legis- 
lature of  said  state  shall  bylaw  direct;  And  i^rovided,  also,  That  in 
the  apportionment  of  the  proceeds  of  said  fund  each  township  and  dis- 
trict aforesaid  shall  be  entitled  to  such  part  thereof,  and  no  more,  as 
shall  have  accrued  from  the  sum  or  sums  of  money  arising  from 
the  sale  of  the  school  lands  belonging  to  such  township  or  district. 

§  2.  A7id  be  it  further  enacted,  That  if  the  proceeds  accruing  to 
any  township  or  district  from  said  fund  shall  be  insufficient  for  the 
support  of  schools  therein,  it  shall  be  lawful  for  said  legislature  to 
invest  the  same  as  is  herein  before  directed,  until  the  whole  proceeds 
of  the  fund  belonging  to  such  township  or  district  shall  be  adequate 
to  the  permanent  maintenance  and  support  of  schools  within  the  same. 

AN  ACT 

{Of  Congress  of  July  4,  1836,)  To  carry  into  effect,  in  the  States  of 
Alabama  and  Mississippi,  the  existing  compacts  luith  those  States  in 
regard  to  the  five  per  cent,  fund  and  the  school  reservations. 

§  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  a  sum  equiva- 
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lent  to  five  per  cent,  of  the  nett  proceeds  of  tlie  lands  witliin  the 
state  of  Mississippi,  ceded  by  the  Chickasaws  by  the  treaty  of  the 
twentieth  of  October,  eighteen  hundred  and  thirty -two,  which  have 
been  or  may  hereafter  be  sold  by  Congress,  shall  be  and  is  hereby 
reserved  out  of  any  moneys  in  the  treasury  not  otherwise  appropria- 
ted, to  be  applied  in  the  same  manner,  and  for  the  same  u.ses  and  pur- 
poses as  is  designated  by  the  fifth  section  of  the  act  of  Congress  of 
the  first  of  March,  eighteen  hundred  and  seventeen. 

§  2.  A7id  he  it  further  enacted,  That  there  shall  be  reserved  from 
sale  in  the  state  of  Mississippi  a  quantity  of  land  equal  to  one  thirty- 
sixth  part  of  the  lands  ceded  by  said  Chickasaws  as  aforesaid,  within 
said  state  of  Mississippi,  which  lands  shall  be  selected  imder  the  direc- 
tion of  the  secretary  of  the  treasury,  in  sections,  or  half  sections, 
or  quarter  sections,  out  of  any  public  lands  remaining  unsold,  that 
shall  have  been  offered  at  public  sale  within  either  of  the  land  dis- 
tricts in  said  state  of  Mississippi  contiguous  to  said  lands  within  said 
state,  so  ceded  by  the  Chickasaws  as  aforesaid,  which  lands,  when 
so  selected  as  aforesaid,  the  same  shall  vest  in  the  state  of  Mississippi 
for  the  use  of  schools  within  said  territory  in  said  state,  so  ceded  as 
aforesaid  by  the  Chickasaws ;  and  said  lands,  thus  selected,  shall  be 
holden  by  the  same  tenure,  and  upon  the  same  terms  and  conditions, 
in  all  respects,  as  the  said  state  now  holds  the  lands  heretofore  re- 
served for  the  use  of  schools  in  said  state. 

§  3.  And  be  it  further  enacted,  That  a  sum  equivalent  to  five  per 
cent,  of  the  nett  proceeds  of  the  lands  within  the  state  of  Alabama 
ceded  by  the  Chickasaws  by  the  treaty  aforesaid,  which  have  been 
or  may  hereafter  be  sold  by  congress,  shall  be,  and  is  hereby  reserv- 
ed, out  of  any  moneys  in  the  treasury,  not  otherwise  appropriated, 
to  be  applied  in  the  same  manner,  and  for  the  same  uses  and  purposes 
as  is  designated  by  the  sixth  section  of  the  act  of  Congress  of  the 
second  of  March,  eighteen  hundred  and  nineteen. 

§  4.  And  he  it  further  enacted,  That  there  shall  be  reserved  fi'om 
sale  in  the  state  of  Alabama  a  quantity  of  land  equal  to  one  thirty- 
sixth  part  of  the  lands  ceded  by  the  Chickasaws  as  aforesaid,  within 
said  state  of  Alabama,  which  land  shall  be  selected  under  the  direc- 
tion of  the  secretary  of  the  treasury,  in  sections,  or  half  sections, 
or  quarter  sections,  out  of  any  public  lands  remaining  unsold,  that 
shall  have  been  offered  at  public  sale  within  any  land  district  in  said 
state  of  Alabama  contiguous  to  said  lands  within  said  state  so  ceded 
by  the  Chickasaws  as  aforesaid,  which  lands,  when  so  selected  as 
aforesaid,  the  same  shall  vest  in  the  state  of  Alabama  for  the  use  of 
schools  within  said  territory  in  said  state,  so  ceded  as  aforesaid  by 
the  Chickasaws ;  and  said  lands  thus  selected  shall  be  holden  by  the 
same  tenm^e,  and  upon  the  same  terms  and  conditions,  in  all  respects, 
as  the  said  state  now  holds  the  lands  heretofore  reserved  for  the 
use  of  schools  in  said  state. 

AN  ACT 

{Of  Congress  of  IQth  August,  1842,)  Authorizing  the  settlement  and ;pay- 
ment  of  certain  claims  of  the  State  of  Alabama. 

%\,  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  secretary  of 
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war  be  and  hereby  is  directed  to  audit  and  adjust  tbe  claims  of  tbe 
state  of  Alabama,  under  sucli  laws  and  regulations  as  have  heretofore 
governed  the  department  in  auditing  and  allowing  the  claims  of  the 
states  on  the  United  States,  for  moneys  advanced  and  paid  by  said 
state  for  subsistence,  supplies,  and  services  of  local  troops  called  into 
service  by  and  under  the  authorities  of  said  state,  but  not  mustered 
into  the  service  of  the  United  States,  and  for  provisions  and  forage 
furnished  the  friendly  Indians  during  the  Creek  and  Seminole  hostili- 
ties, in  the  years  eighteen  hundred  and  thirty-six  and  eighteen  hun- 
dred and  thirty-seven,  in  all  cases  in  which  the  payment  was  for 
subsistence,  supplies,  service,  provisions,  and  forage,  which  would 
have  been  paid  for  under  existing  laws  and  regulations,  if  such  troops 
had  been  mustered  into  the  service  of  the  United  States,  and  the 
provision  and  forage  had  been  furnished  by  an  agent  of  the  United 
States ;  and  that  the  sum  so  found  due  to  said  state  be  paid  out  of 
any  money  in  the  treasury  not  otherwise  appropriated;  Provided, 
That  in  auditing  and  adjusting  said  claims,  duly  authenticated  copies 
of  papers  which  have  been  lost  or  destroyed,  upon  due  proof  of  such 
loss  or  destruction,  shall  be  received  as  evidence. 

§  2.  And  he  it  further  enacted^  That  the  secretary  of  war  be,  and  he 
hereby  is  required  to  report  to  the  House  of  Representatives  a 
schedule  of  such  claims  as  may  be  presented  for  adjustment  under 
this  act,  and  not  allowed,  with  the  reasons  for  such  disallowance,  at 
the  next  session  of  congress. 

AN  ACT 

i^Of  Congress  of  August  11,  1818,)  To  authorize  the  State  of  Alabama 
to  apply  certain  lands  heretofore  granted  to  that  State  for  internal 
improvements,  for  the  use  of  schools,  in  the  valueless  sixteenth  sections 
in  said  State. 

Be  it  enacted  hy  the  Senate  and  House  of  Representcdives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  lands  granted  to  the 
state  of  Alabama  for  purposes  of  internal  improvement,  by  the 
eighth  section  of  the  act  entitled  "An  act  to  appropriate  the  proceeds 
of  the  sales  of  the  public  lands,  and  to  grant  pre-emption  rights," 
approved  September  fourth,  eighteen  hundred  and  forty-one,  may 
be,  and  the  same  are  hereby  placed  at  the  disposal  of  the  legislature 
of  said  state,  at  such  price  as  said  legislature  may  direct,  to  be  applied 
for  the  use  of  schools  in  such  townships  of  said  state  as  in  which 
the  sixteenth  or  school  sections  are  comparatively  valueless,  and  the 
legislature  may  locate  said  lands  in  any  legal  subdivisions,  not  less 
than  forty  acres,  within  the  limits  of  said  state. 

AN  ACT 

Declaring  the  assent  of  Congress  to  certain  States  to  impose  a  tax  upon  all 
lands  hereafter  sold  by  the  United  States  therein,  from  and  after  the 
date  of  such  sale.     Approved  January  26,  1847. 

Be  it  enacted  by  tlie  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  assent  of  Congress 
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is  hereby  given  to  tlie  several  States  admitted  into  the  Union  prior 
to  the  twenty-fourth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty,  to  impose  a  tax  or  taxes  on  lands 
hereafter  to  be  sold  by  the  United  States,  in  said  state,  from  and  after 
the  day  of  such  sale :  Provided,  That  the  assent  hereby  given  shall 
in  no  wise  impair  that  provision  of  the  compact  with  the  said  states 
which  declares  that  all  lands  belonging  to  citizens  of  the  United 
states  residing  without  the  said  states,  shall  never  be  taxed  higher 
than  lands  belonging  to  persons  residing  therein. 
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THE  CODE   OF   ALABAMA. 


PART   FIRST. 

GENERAL  PROVISIONS  APPLICABLE  TO  THE  WHOLE 
CODE;  THE  STATE  ORGANIZATION;  ITS  COMMER- 
CIAL, SANITARY,  AND  POLICE  REGULATIONS. 

mit  1. 

GENERAL  PROVISIONS  APPLICABLE  TO  THE  WHOLE  CODE. 


CHAPTER  L 

GENERAL   PROVISIONS    APPLICABLE   TO   THE  WHOLE   CODE. 


Sec. 
L  The  signification  of  words,  as  dis- 
tinguished by  sense,  gender,  or 
number  ;  of  the  words  and  terms, 
"person,"  "writing,"  "oath,"  "sig- 
nature" or  "subscription,"  "luna- 
tic," "non  compos  mentis,"  "in 
sane." 

2.  Meaning  of  the  words  "  property," 

"real  property,"  "personal  prop- 
erty," "negro,"  "mulatto,"  "per- 
son of  color." 

3.  Joint   authority  executed  by  ma- 

jority. 

4.  Meaning    of    the    word  "justice," 

applied  to  a  magistrate. 

5.  Meaning  of  the  words  "preceding" 

and  "  foUo'U'ing." 


Sec. 

6.  Of  the  word  "  State." 

7.  Of  the  term  "United  States." 

8.  Of  the  word  "month." 

9.  If  bond  required  to  be  taken,  writ- 

ing, without  seal,  is  a  bond. 

10.  Acts  continued  in  force,  and  acts 

repealed  by  the  code. 

11.  Section  10  not  to  apply  to  acts  of 

the  session  of  1851-2. 

12.  Code   not   to   affect   actions   com- 

menced before  its  adoption. 

13.  When  time  is  prescribed  by  law, 

how  computed. 

14.  Code  not  to   bar  prosecutions   for 

offences  committed  before  its 
adoption,  or  for  penalties  or  for- 
feitures incurred. 


§  1.  Words  used  in  this  code,  in  tlie  past  or  present  tense,  Tense. 
include  tlie  future  as  well  as  the  past  and  present.     Words  lender.     - 
used   in   the  masculine   gender  include   the   feminine   and  ^^^^  ^ 
neuter ;  the  singular  includes  the  plural,  and  the  plural  the  person. ' 
singular;  the  word  "person"  includes  a  corporation  as  well  writing, 
as  a  natural  person;   "writing"  includes  printing  on  paper;  *^^''^- 
"oath"  includes  affirmation;  "signature"  or  "subscription"  sifblcriptlon. 
includes  mark  when  the  person  cannot  write,  his  name  being  Lunatic, 
written  near  it  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness.     The  terms  "lunatic,"  "insane,"  or  "non 
compos  mentis,"  include  all  persons  of  unsound  mind. 

§  2.  The  following  words  have  in  this  code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  appa.- 
rent  from  the  context: 


Insane,  &o . 
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[title  1,  j 


Property. 
Real  prop- 
erty. 

Personal 
property. 


Negro. 

Mulatto  or 
♦'  person  of 
color." 


Joint  author- 
ity. 


Justice. 

Preceding. 

State. 


United 
States. 

Month. 
Year. 

Bond. 


Acts  contin- 
ued in  force. 


1 .  The  word  ' '  property' '  includes  property  real  and  personal. , 

2.  The  words  "  real  property,"  are  co-extensive  with  lands,  , 
tenements,  and  hereditaments. 

3.  The  words  "personal  property,"  include  money,  goods,  , 
chattels,  things  in  action,  and  evidences  of  debt,  deeds  and  i 
conveyances.     The  word  "  circuit,"  means  judicial  circuit. 

4.  The  term  "  negro,"  within  the  meaning  of  this  code,  , 
includes  mulatto.    The  term  " mulatto,"  or  "person  of  color," 
within  the  meaning  of  this  code,  is  a  person  of  mixed  blood,  , 
descended,  on  the  part  of  the  father  or  mother,  from  negro  i 
ancestors,  to  the  thu^d  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  a  white  person, 

§  3.  All  words  giving  a  joint  authority  to  three  or  more  i 
persons,  or  officers,  give  such  authority  to  a  majority  of  such  , 
persons,  or  ofiicers,  unless  it  is  otherwise  declared. 

§  4.  The  word  "justice,"  when  applied  to  a  magistrate, 
means  justice  of  the  peace.  ' 

§  6.  "Preceding,"  and  "following,"  mean  next  before,  and  ! 
next  after. 

§  6.  The  word  "  state,"  when  applied  to  the  different  parts  of 
the  United  States,  includes  the  District  of  Columbia,  and  the 
several  territories  of  the  United  States. 

§  7.  The  words  "United  States,"  include  the  territories 
thereof,  and  the  District  of  Columbia. 

§  8.  The  word  "month"  means  a  calendar  month,  and  the 
word  "year,"  a  calendar  year,  unless  otherwise  expressed. 

§  9.  When  by  law  a  bond  is  required,  an  undertaking 
without  seal  is  sufficient,  and  must  be  taken  in  all  respects 
as  if  the  same  was  a  sealed  instrument. 

§  10.  All  special  acts,  or  joint  resolutions  of  the  general 
assembly  of  the  state  of  Alabama,  now  in  force,  incorporating 
companies  for  banking  or  manufacturing  purposes,  for  the 
purpose  of  making  roads,  canals,  or  bridges,  or  for  marine, 
or  fire  insurance,  or  for  any  other  purpose ;  the  incorporation 
of  towns,  masonic  lodges,  schools,  medical  associations,  and 
colleges ;  and  all  acts  relating  to  the  boundaries  of  counties ; 
all  acts  for  loans  or  donations  of  the  two  and  three  per  cent, 
funds  to  private  companies ;  all  acts  relating  to  the  State 
Bank  and  branches,  or  for  the  liquidation  and  settlement 
thereof;  all  acts  for  the  disposition  and  liquidation  of  the 
state  bonds;  all  acts  relating  to  the  building  of  the  state 
capitol  at  Montgomery,  and  to  the  preservation  and  safe 
keeping  of  the  public  buildings  and  farniture  at  Tuskaloosa ; 
all  acts  for  the  liquidation  and  settlement  of  the  Planters  and 
Merchants'  Bank ;  and  all  acts  authorizing  settlements  with 
the  United  States  for  claims  of  the  state  against  it ;  all  acts 
providing  for  claims  by  this  state  against  the  general  gov- 
ernment ;  all  acts  creating  the  city  court  of  Mobile,  and  in 
relation  thereto ;  all  laws  relating  to  the  militia,  not  herein 
retained,  and  to  the  military  organization  of  the  state ;  all  ' 
laws  of  a  local  nature,  operating  in  particular  counties,  or  of 
a  private  nature,  operating  on  particular  persons,  are  hereby 
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continued  in  force ;  and  all  acts  of  a  public  nature,  designed  ^c^^^^e. 
to  operate  on  all  tlie  people  of  the  state,  not  embraced  in  this 
code,  are  hereby  repealed, 

§  11.  The  provisions  of  the  preceding  section  do  not  apply  Laws  of  the 
to  any  public  or  general  laws  passed  at  the  session  of  the  is5i.2,  ex- 
general  assembly  convened  on  the  second  Monday  of  Novem-  '^^p'^*^* 
ber,  1851,  but  such  laws  supersede  any  provision  of  this 
code  with  which  they  may  conflict. 

§  12.  No   action   or  proceeding   commenced  before   the  fenced  be^" 
adoption  of  this  code  is  aifected  by  its  provisions.  oT'code°^*'°'^ 

§  13.  The  time  within  which  any  act  is  provided  by  law  Time,  how 
jto  be  done,  must  be  computed  by  excluding  the  first  day,  computed, 
[and  including  the  last ;  if  the  last  day  is  Smiday,  it  must 
'also  be  excluded. 

§  14.  Neither  the  adoption  of  this  code,  nor  any  provision  offences 
therein  contained,  has  the  effect  to  release  any  person  from  before  adop- 
any  penalty  or  forfeiture  which  has  accrued  previous  to  the  t^o° opcode, 
adoption  thereof;  or  to  release  any  person  from  trial  or  pun- 
ishment, for  any  crime,  misdemeanor,  or  offence  heretofore 
committed  against  the  laws  of  this  state ;  but  all  such  laws 
are  hereby  continued  in  force  as  to  such  crimes,  misdemean- 
ors, offences,  penalty  or  forfeiture,  in  the  same  manner,  and 
to  the  same  effect,  as  if  this  code  had  contained  no  repealing 
clause. 


THE  POLITICAL  ORGANIZATION  OF  THE  STATE. 

Chap.  1.  The  bouudaries,  sovereigntj,  aud  jurisdiction  of  the  state. 
2.  Political  divisions  of  the  state. 

CHAPTEE  I. 

THE   BOUNDARIES,  SOVEREIGNTY,  AND  JURISDICTION   OF  THE 

STATE. 

Article  1 .  The  boundaries  of  the  state. 

"  2.  The  sovereignty  and  jurisdiction  of  the  state. 

"         3.  Cessions  to  and  fi-om  the  United  States. 

ARTICLE  I. 

The  Boundaries  of  the  State. 

Sec.  1  Sec. 

15.  Boundaries  defined  by  act  of  ad-      16.  Between  Alabama  and  Georgia, 
mission.  1    1*7.  Between  Alabama  and  Florida. 

§  15.  The  boundaries  of  the  state  of  Alabama,  as  defined  b'o^undfry  oi 
by  the  act  of  Congress,  making  provision  for  her  admission  ^^^  **^*«' 
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into  tlie  Union,  and  as  declared  by  the  preamble  to  tbe  con-  • 
stitution  accepting  such  boundaries,  are  as  follows :  begin- 
ning at  tlie  point  where  the  twenty-first  degree  of  north  lati- 
tude intersects  the  Perdido  river ;  thence  east  to  the  western 
boundary  line  of  the  state  of  Georgia;  thence  along  such 
line  to  the  southern  boundary  line  of  the  state  of  Tennessee ; 
thence  west,  along  such  boundary  line,  to  the  Tennessee 
river;   thence  up  the  same,  to  the  mouth  of  Bear  creek; 
thence  by  a  direct  line  to  the  north-west  corner  of  Washing-  , 
ton  county ;  thence  due  south  to  the  Gulf  of  Mexico ;  thence  3[ 
eastwardly,  including  all  islands  mthin  six  leagues  of  the  3! 
shore,  to  the  Perdido  river ;  thence  up  the  same  to  the  be-  ■; 
ginning;  subject  to  such  alteration  as  is  provided  in  the'j 
third  section  of  such  act,  and  subject  to  such  enlargement t! 
as  may  be  made  by  law,  in  consequence  of  any  cession  of  ter-  ■' 
ritory  by  the  United  States,  or  either  of  them. 
Between  §  16.  The  boundary  line  between  Alabama  and  Georgia v 

GeOT'^i^'^'^'^'^  commences  on  the  west  side  of  the  Chattahoochee  river,  att 
the  point  where  it  enters  the  state  of  Florida ;  from  thence : 
up  the  river,  along  the  low  water  mark,  on  the  western  side  1 
thereof,  to  the  point  on  Miller's  bend,  next  above  the  place ' 
where  the  Uchee  creek  empties  into  such  river ;  thence  in  a  t 
direct  line  to  ISTickajack. 
Between  Ala-  §  17.  The  bouuclary  line  between  Alabama  and  Florida  i 
Florida.  is  the  liuc  commonly  known  as  the  "mound  line,"  or  "EUi-- 
cott's  line,"  as  distinguished  from  a  blazed  line,  known  as^ 
the  "upper"  or  "Coffee" line ;  commencing  at  a  point  on  the • 
Chattahoochee  river  near  a  place  known  as  "Irwin's  Mills," 
and  from  thence  to  the  Perdido  river,  marked  to  the  whole; 
distance  by  blazes  on  the  trees,  and  by  mounds  of  earth,  at ; 
distances  of  about  one  mile. 


ARTICLE  II. 

The  Sovereignty  and  Jurisdiction  of  the  State, 


Sec. 

18.  Extends  over  its  whole  territorial 

limits. 

19.  Governor  and  officers  to  maintain 

and  defend. 


Sec. 
20.  When   counsel   appointed  to   de- 
fend— by  whom. 


Sovereignty  §  18.  The  Sovereignty  and  jurisdiction  of  the  state  ex- 
tionofthe  tcuds  to  all  placcs  withiu  the  boundaries  thereof;  but  the 
******  extent  of  such  jurisdiction  over  places  that  have  been  or 

may  be  ceded  to  the  United  States,  is  qualified  by  the  terms 
of  such  cession,  as  hereinafter  provided  for. 
j^i^ed^^'^'        §  ^'^'  ^^  '^^      ®  duty  of  the  governor,  and  all  the  subordi- 
nate officers  of  the  state,  to  maintain  and  defend  its  authority 
and  jurisdiction. 
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§  20.  When  any  suit  is  instituted  against  any  person  de-  Governor  to 
riving  title  from  the  state,  to  recover  any  lands  within  the  sei  to  defend! 
limits  of  the  same,  under  pretence  of  any  claim  inconsistent 
with  its  sovereignty  and  jurisdiction,  the  governor,  at  the 
expense  of  the  state,  must  employ  counsel,  and  provide  for 
the  defense  of  such  suit. 


ARTICLE  in. 

Cessions  to  the  United  States. 


Sec. 
21. 

22. 


United  States  may  acquire  lands 
for  certain  purposes,  «fec. 

Value  of  lands  acquired,  how  de- 
termined, tfec. 


Sec. 

23.  Governor  to  cede  jurisdiction  to 
United  States — restrictions. 


§  21.  The  United  States   may  acquire   and   hold   lands  The  umted 
within  the  limits  of  this  state,  as  sites  for  forts,  magazines,  acqvSro^*^ 
arsenals,  dockyards,  and  other  needful  buildings,  or  either  of  '*"'*'■ 
them,  as  contemplated  and  provided  by  the  constitution  of 
the  United  States,  which  purchase  may  be  by  contract  with 
the  owners,  or  as  hereinafter  provided  for. 

§  22.  If  the  agent  of  the  United  States  and  the  owner  of  vaiueofthe 
such  lands  cannot  agree  as  to  the  sale  and  purchase  thereof,  dTter^ed. 
the  chancery  court  of  the  district  in  which  such  lands  lie 
may,  on  the  application  of  such  agent,  ascertain  the  value 
of  such  lands,  and  decree  a  conveyance  thereof,  as  follows : 

1.  Reasonable  notice  of  such  application  must  be  given  to 
the  owners  of  such  land,  by  personal  service. 

2.  The  value  of  such  lands  must  be  ascertained  by  a  jury 
summoned  for  that  purpose,  under  the  direction  of  the  chan- 
cellor, or  by  any  three  persons  agreed  on  by  the  parties, 
which  jury,  or  persons,  must  be  first  sworn,  faithfully  and 
impartially  to  determine  such  value. 

3.  Upon  ascertaining  the  value  of  such  lands,  upon  evi- 
dence or  inspection  of  the  same,  by  such  persons  appointed, 
or  by  the  jury  under  the  direction  of  the  chancellor,  he 
must,  on  the  payment  of  such  value  to  the  owner,  or  into 
court  for  his  use,  and  the  payment  of  all  costs  and  expenses 
of  the  proceedings,  direct  a  conveyance  of  such  lands,  by  a 
certain  time  specified  in  such  decree,  to  the  United  States  for 
such  purposes ;  and  on  failure  to  execute  such  conveyance 
within  the  time  specified  in  such  decree,  the  decree  operates 
as  a  conveyance. 

§  23.  The  governor,  upon  application  made  to  him  in  ^ie7°r^^ 
writing  on  behalf  of  the  United  States  for  that  purpose,  ac-  ' 
companied  by  the  proper  evidence  of  the  pm'chase,  describ- 
ing the  lands  sought  to  be  ceded,  is  authorized  on  the  part 
of  the  state,  to  cede  to  the  United  States  jurisdiction  over 
such  lands,  to  hold,  use,  and  occupy  the  same  for  the  pur- 
poses of  the  cession,  and  none  other.     The  jurisdiction  thus 
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Kestriction. 


ceded  does  not  prevent  the  execution  on  such  lands  of  any- 
process,  civil  or  criminal,  under  the  authority  of  this  state ; 
nor  prevent  the  laws  of  this  state  from  operating  over  such 
lands ;  saving  to  the  United  States  security  to  their  property 
with  in  the  limits  of  the  jurisdiction  ceded,  and  exemption  of 
the  same,  and  of  such  lands,  from  taxation,  under  the  author- 
ity of  this  state  during  the  jurisdiction  ceded. 


CHAPTER  II. 


POLITICAL   DIVISIONS   OF   THE   STATE. 


Article  1.  Counties. 

"        2.  Senatorial  Districts. 
"        3.  Conerressional  Districts. 


ARTICLE  I. 

Counties. 


Sec. 

24.  Their  jurisdiction  over  navigable 

streams. 

25.  Number   of    counties    and    their 

names. 


Sec. 
26.  Apportionment  of  representatives 
among'  the  counties. 


Number  and 
names  of  the 
counties. 


Navigable  §  24,  Tlic  iurisdiction  over  navigable  streams,  not  included 
m  the  hmits  of  any  county,  belongs  to  the  county  or  counties 
whose  jurisdiction  extends  to  the  margin  thereof,  and  all 
process  may  be  executed  on  such  stream  by  officers  of  either- 
county. 

§  25.  The  state  is  divided  into  fifty-two  counties ;  called 
Autauga,  Baldwin,  Barbour,  Benton,  Bibb,  Blount,  Butler, 
Chambers,  Cherokee,  Choctaw,  Clarke,  Coffee,  Conecuh, 
Coosa,  Covington,  Dale,  Dallas,  DeKalb,  Fayette,  Franklin, 
Greene,  Hancock,  Henry,  Jackson,  Jefferson,  Lauderdale, 
Lawrence,  Limestone,  Lowndes,  Madison,  Macon,  Marengo, 
Marion,  Marshall,  Mobile,  Monroe,  Montgomery,  Morgan, 
Perry,  Pickens,  Pike,  Randol]3h,  Russell,  Shelby,  St.  Clair, 
Sumter,  Talladega,  Tallapoosa,  Tuskaloosa,  Walker,  Wash- 
ington and  Wilcox. 

§  26.  Representatives  are  apportioned  among  the  counties 
resentativea  as  follows :  The  couuty  of  Mobile,  four  representatives ;  the 
^ong  coun-  coimtics  of  Barboui',  Benton,  Chambers,  Cherokee,  Frankhn, 
Jackson,  Macon,  Pike,  Talladega  and  Tallapoosa,  three 
representatives  each;  the  counties  of  Butler,  Coosa,  Dallas, 
DeKalb,  Fayette,  Greene,  Henry,  Lauderdale.  Lawrence, 
Limestone,  Lowndes,  Madison,  Marengo,  Marshall,  Mont- 
gomery, Bibb,  Blount,  Perry,  Pickens,  Randolph,  Russell,  ' 
Shelby,  Sumter,  Tuskaloosa  and  Wilcox,  two  representatives 


Apportion- 
ment of  rep- 
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each;  tlie  counties  of  Autauga,  Baldwin,  Clarke,  Coffee, 
Clioctaw,  Coneculi,  Covington,  Dale,  Monroe,  Morgan,  St, 
Clair,  Hancock,  Marion,  Walker,  Washington  and  Jefferson, 
one  representative  each. 


AKTICLE  II. 

Senatorial  Districts. 


Sec.  ,  Sec. 


27.  State    divided    into    thirty-three 

senatorial  districts. 

28.  The  returning  officers  of  the  dis- 

tricts. 

29.  Sheriffs  of  other  counties  to  make 

returns  to  them. 


30.  Returning  officers  to  compare  re- 
turns and  give  certificates  of 
election. 


§  27.  For  the  election  of  senators  to  the  General  Assem- 
bly, the  state  is  divided  into  senatorial  districts,  as  follows: 
1st,  Mobile. 

2d.    Baldwin,  Monroe  and  Clarke. 
3d,    Coffee,  Covington  and  Conecuh. 
4th.  Dale  and  Henry.  senatorial 

^,T      T-i      1  diatricts. 

oth,  Barbour. 

6th.  Pike. 

7th.  Eussell. 

8th.  Macon. 

9th.  Montgomery  and  Autauga, 
10th,  Dallas  and  Wilcox. 
11th.  Sumter,  Choctaw  and  Washington. 
12th,  Greene  and  Marengo. 
13th.  Perry  and  Bibb. 
14th.  Lowndes  and  Butler. 
15th.  Coosa. 
16th.  Tallapoosa. 
17th.  Chambers. 
18th.  Randolph. 
19th.  Talladega. 
20th.  Benton. 
21st.  Jefferson  and  Shelby. 
22d.  Tuskaloosa. 
23d.  Pickens. 
24th.  Marion  and  Fayette. 
25th.  Frankhn. 
26th.  Lawrence,  Hancock  and  Walker. 

27th.  Blount  and  St.  Clair. 

28th.  Cherokee. 

29th.  Mai'shall  and  DeKalb. 

30th.  Jackson. 

31st.  Madison, 

32d.  Limestone  and  Morgan. 

33d.  Lauderdale. 
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Returning 
officers. 


Returns 
made  to 
them. 


Duties  of  re- 
turning offi- 
cers. 


§  28.  Tlie  sheriffs  of  tlie  counties  of  Monroe,  Covington, 
Dale,  Montgomery,  Dallas,  Choctaw,  Marengo,  Jefferson, 
Fayette,  Hancock,  St.  Clair,  Marshall,  Limestone,  Butler, 
and  Perry,  are  the  returning  officers  of  the  districts  to  which 
their  counties  belong. 

§  29.  The  sheriffs  of  the  counties  in  each  district  must 
make  to  the  returning  officer  of  the  district  returns  of  the 
elections  held  in  their  counties  for  senators  within  ten  days 
after  such  election. 

§  30.  The  returning  officers  of  the  senatorial  districts 
must  compare  the  returns  made  to  them,  and  declare  the 
election,  make  returns,  and  give  certificates  to  the  persons 
elected,  as  now  provided  by  law,  and  when  there  is  a  tie, 
must  give  the  casting  vote. 


AKTICLE  III. 


Ccmgressional  Districts. 


Seven  con- 
gressional 
districts. 


Sec. 
31.  State  divided  into  seven  coagressional  districts.    (See  note.) 

*  §  31.  For  the  election  of  representatives  in  congress  of 
the  United  States,  this  state  is  divided  into  seven  congres- 
sional districts,  as  follows :  The  congressional  districts  of  the 
state  remain  as  established  by  the  act  approved  February 
thirteenth,  1843 :  the  county  of  Choctaw  constitutes  a  part 
of  the  fourth,  and  the  county  of  Hancock  a  part  of  the  fifth 
congressional  districts,  such  counties  voting  separately,  as 
other  counties;  and  the  sheriffs  of  the  counties  of  Choctaw 
and  Hancock  must  hold  elections  in  their  respective  counties, 
and  make  returns  of  the  same  to  the  respective  returning 
officers  of  their  districts,  as  prescribed  by  the  law  of  1843 ; 
and  all  other  provisions  of  said  law  shall  be  of  force  and  effect 


*  The  part  of  the  act  of  1843  referred  to  in  section  31,  necessary  to  show  the 
counties  embraced  in  the  respective  congressional  districts,  and  the  returning 
officers,  is, — 

"1st  District  is  composed  of  the  counties  of  Mobile,  Washington,  Baldwin, 
Clarke,  Moni'oe,  Conecuh,  Butler,  Wilcox  and  Marengo. 

2d  District— Covington,  Dale,  Henry,  Coffee,  Pike,  Barbour,  Macon,  Mont- 
gomery and  Ptussell. 

8d  District — Dallas,  Lowndes,  Autauga,  Perry,  Bibb,  Jefferson,  Shelby  and 
Coosa. 

4th  District — Greene,  Sumter,  Pickens,  Tuskaloosa  and  Fayette. 

5th  District — Limestone,  Lauderdale,  Franklin,  Lawrence,  Morgan,  Marion 
and  Walker. 

6th  District— Madison,  Jackson,  Marshall,  DeKalb,  Blount  and  St.  Clair. 

7th  District — Cherokee,  Benton,  Talladega,  Randolph,  Chambers  and  Talla- 
poosa. 

The  sheriffs  of  the  counties  of  Clarke,  Pike,  Bibb,  Tuskaloosa,  Lawrence, 
Marshall  and  Talladega,  are  the  returning  officers  of  their  respective  congres- 
sional districts,  and  the  sheriffs  of  the  other  counties  in  their  districts  must  make 
returns  to  the  returning  officers  above  mentioned. 
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in  the  counties  of  Choctaw  and  Hancock ;  and  this  act  shall 
cease  to  exist  as  a  law  from  and  after  the  first  day  of  March, 
1854. 


^Ttle  3. 

THE  LEGISLATIVE  AND  EXECUTIVE  DEPARTMENTS. 

Chap.  1.  The  legislative  department. 
2.  The  executive  department. 

CHAPTER  I. 


THE    LEGISLATIVE   DEPARTMENT. 

Article  1.  Of  the  general  assembly. 

•'        2.  Subordinate  officers  of  the  general  assembly. 

ARTICLE  I. 

Of  the  Oeneral  Assembly. 


Sec. 

32.  Regular  sessions  biennially. 

33.  Elections    by   general    assembly, 

how  conducted. 

34.  Committee  of  each  house  appoint- 

ed to  examine   the  offices    of 
the  comptroller  and  treasurer. 

35.  Duty  of  such  committees. 

36.  To    report    to    their    respective 

houses. 


Sec. 

37.  Examination    and   report    to   be 

made  in  the  first  month  of  the 
session. 

38.  Papers  of  each  house  delivered  to 

secretary  of  state  at  the  close 
of  the  session. 


§  32.  Regular  sessions  of  the  general  assembly  are  held  on  Regular  ses« 
the  second  Monday  in  November,  1853,  and  every  two  years  ^'°''^" 
thereafter. 

§  33.  All  elections  by  the  General  Assembly  are  to  be  Elections  by 
conducted  as  follows :  fe^wy!  ^'" 

1.  On  the  day  and  hour  appointed  for  the  election,  the 
members  of  both  houses  must  assemble  in  the  representative 
hall. 

2.  The  names  of  the  members  of  each  house  are  to  be  called 
by  their  respective  clerks,  each  member  voting  viva  voce  as 
his  name  is  called. 

3.  The  result  must  then  be  ascertained  by  the  president  of 
the  senate  and  speaker  of  the  house,  and  announced  by  the 
last  named  officer. 

4.  The  votes  are  to  be  given  for  but  one  election,  at  the 
same  time,  and  a  majority  of  the  whole  number  of  votes 
given  are  necessary  to  a  choice. 

§  34.  During  the  first  week  of  each  regular  session  of  the  committee  to 
general  assembly,  the  presiding  officers  must  appoint  a  com-  ''''^°'^® 
5 
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comptroller's  mittee  of  three  members  of  each  house,  jointly  to  examine 
rrrVoffice.'    the  officcs  of  comptroUei  and  treasurer. 

§  85.  It  is  the  duty  of  such  committee  to  examine  the  ac- 
S^uee'!^'""'"  counts  and  vouchers  of  such  ofdcers,  as  to  all  moneys  received 
into  and  paid  out  of  the  treasury  during  the  two  preceding 
fiscal  years ;  to  compare  the  warrants  drawn  by  the  conip- 
troller  during  that  period  with  the  several  laws  by  authority 
of  which  they  purport  to  be  drawn ;  to  examine  into  the 
other  accounts  and  bpoks  of  such  offices,  and  to  count  the 
money  on  hand  at  the  time  of  the  examination. 
Re  ortofthe  §  S6.  Such  committcc  must  report _  to  their  respective 
co^^ttee. "  houses  the  amount  of  money  received  into  and  paid  out  of 
the  treasury  during  the  two  preceding  fiscal  years,  on  war- 
rants drawn  by  the  comptroller ;  if  such  comptroller  was 
authorized  by  law  to  draw  such  warrants;  specifying  such 
as  in  their  opinion  were  drawn  without  authority,  and  their 
reasons  therefor ;  the  time  when  the  treasurer  in  ofiice  entered 
on  his  duties,  and  the  amount  of  money  received  by  him  up 
to  the  time  of  such  examination ;  the  balance  in  the  treasury 
on  the  first  day  of  November  preceding,  and  at  the  time  of 
such  examination;  the  condition  of  such  offices,  and  the 
correctness  of  all  books  and  accounts  required  by  law  to  be 
kept  therein. 
When  made.      §  87.  Such  examination  and  report  must  be  made  during 

the  first  month  of  the  session. 
Papers  of  the  |  38.  At  thc  closc  of  cach  scssiou,  the  secretary  of  the 
fembiy!^"  scuatc,  clcrk  of  the  house  of  representatives,  and  secretary  of 
where  depos-  g^^^^^  ^^^-^g^  gglg^,^  ^11  the  papers  belonging  to  the  general  as- 
sembly, except  such  as  relate  to  the  unfinished  business,  and 
deposit  them  in  the  ofiice  of  the  secretary  of  state.  _ 
Engrossed  §  89.  The  cugrossed  copies  of  all  laws  and  joint  resolu- 
So^t^'^elm-  tions  passed  by  the  general  assembly  must  be  preserved  by 
tions.  i]^Q  chairman  of  the  enrolling  cominittee,  and  deposited  in 

the  ofiice  of  the  secretary  of  state. 

Relating  to       |  ^Q^  fpiig  Secretary  of  the  senate  and  clerk  of  the  house 

bSsiMss!how  of  representatives  must,  within  ten  days  after  the  adjourn- 

finged!'^  """  ment  of  each  session,  assort  all  the  papers  and  documents  of 

their  respective  houses,  relating  to  the  unfinished  business  o£ 

the  session,  and  arrange  them  in  files,  as  follows : 

1.  All  petitions,  with  the  accompanying  documents,  to  be 
arranged  and  filed  in  alphabetical  order,  tied  up  in  convenient 
packages,  with  a  label  on  each,  showing  the  character  of  the 
documents,  and  the  session  to  which  they  relate. 

2.  All  bills  rejected  on  the  first  reading  must  be  arranged, 
filed,  and  labelled  in  like  order;  and  so  of  bills  rejected  on 
the  second  and  third  reading ;  the  labels  in  each  case  show- 
ing on  what  reading  the  bills  were  rejected. 

8.  All  comnumications  from  the  governor,  comptroller, 
treasurer,  or  other  ofiicer,  or  person,  which  have  been  re- 
ceived during  the  session,  and  not  entered  at  length  on  the 
journals,  must  be  arranged,  filed,  and  labelled  in  separate : 


CHAP.  l.J 


SUBOKDINATE   OFFICERS. 


67 


packages,  showing  from  what  department,  officer,  or  person, 
the  same  were  received. 

4.  Eeports  from  standing  and  select  committees  must  be 
arranged,  filed,  and  labelled  in  like  manner. 

5.  Any  other  papers,  or  documents,  not  included  under 
either  of  the  foregoing  heads,  must  be  arranged,  filed,  and 
labelled,  as  miscellaneous  papers ;  the  label  showing  the  ses- 
sion to  which  they  belong,  and,  as  near  as  practicable,  the 
character  of  the  papers;  and,  in  every  instance,  to  which 
branch  of  the  general  assembly  they  belong. 

§  41.  The  records,  papers,  and  documents,  thus  arranged,  whendeuv- 
filed,  and  labelled,  must  be  delivered  to  the  secretary  of  state,  tary'  to"^Ve 
who,  upon  receipt  of  the  same,  must  certify  that  such  secre-  '■^<=«'p*- 
tary  and  clerk  have  respectively  complied  with  the  requi- 
sitions of  the  preceding  section;  and  no  warrant  must  be 
drawn  by  the  comptroller,  and  no  money  paid  by  the  treas- 
urer, for  such  services,  without  the  production  of  such  cer- 
tificate, which  must  be  kept  by  the  treasurer  as  a  voucher. 

§  42.  The  oaths  of  office  may  be  administered  to  the  mem-  oath  of  mem- 
bers of  the  general  assembly  by  any  judge  of  the  supreme  or 
circuit  court,  judge  of  j)robate,  or  justice  of  the  peace ;  and 
the  president  of  the  senate  and  speaker  of  the  house  may  be 
sworn  in  by  any  members  of  their  respective  bodies. 

§  43.  The  president  of  the  senate  and  speaker  of  the  house  Pay  and 
receive  six  dollars,  and  the  other  members  four  dollars  for  ™'^'^^se. 
each  day's  attendance ;  and  are  allowed  four  dollars  for  every 
twenty  miles  travelling  to  and  from  the  general  assembly ; 
estimating  the  distance  by  the  direct  mail  route,  if  any,  and 
if  not,  by  the  land  route  usually  travelled. 

§  44.  If  any  member  is  detained  by  sickness,  after  leaving  gJ^j^^*^  ^^^   *^ 
home,  in  coming  to,  or  is  unable  to  attend  the  house  after  he 
arrives  at  the  seat  of  government,  he  is  entitled  to  the  same 
daily  pay  as  an  attending  member. 

§  45.  The  compensation  due  to  the  members  and  officers  compenga- 
of  the  general  assembly  must  be  certified  by  the  president  tmed. 
and  speaker,  respectively,  to  the  comptroller  of  public  ac- 
counts, who  must  issue  his  warrant  therefor  on  the  state 
treasury. 


ARTICLE  II. 


Suhordinate  Officers  of  the  General  Assembly, 


Sec. 

46.  The  president  of  the  senate  and 
speaker  of  the  house  to  ad- 
minister oath  to  the  subordi- 
nate officers. 

4*7.  Assistant  secretaires  and  clerks 
only  employed  by  resolution  of 
house  and  senate. 


Sec. 

48.  Pay  of  officers  of  house  and  sen- 

ate. 

49.  Their  compensation  to  be  certified 

by  the  speaker  of  the  house  or 
president  of  the  senate. 


46.  The  president  of  the  senate  and  speaker  of  the  house  cere  It'jJi 

sembly. 


68 


PART   1.] 


THE   EXECUTIVE   DEPARTMENT.  [TITLE   8, 


Assistant 
clerks  and 
secretaries. 


Pay  of  offi- 
cers. 


How  certi- 
fied. 


are  to  administer  the  oatlis  required  to  tlie  subordinate  oflQ.- 
cers  of  their  respective  houses. 

§  47.  No  assistant  clerk  must  be  employed  by  the  secre- 
tary of  the  senate,  or  clerk  of  the  house,  without  authority 
by  a  resolution  of  their  respective  houses. 

§  48.  The  secretary  of  the  senate  and  clerk  of  the  house 
are  each  allowed  seven  dollars  a  day ;  the  assistant  clerks  of 
each  house,  five  dollars  a  day  each,  and  the  door  keepers, 
one  for  each  house,  four  dollars  a  day  each. 

§  49.  The  compensation  due  to  the  subordinate  officers  of 
each  house,  under  the  preceding  section,  must  be  certified  by 
the  president  and  speaker,  respectively,  to  the  comptroller, 
who  issues  his  warrant  therefor. 


CHAPTER  II. 


THE  EXECUTIVE  DEPARTMENT. 


Article  1.  The  govei-nor. 

"        2.  The  secretary  of  state. 
"        3.  The  compti'oUer. 
"        4.  The  treasurer. 
"        5.  The  attorney  general. 


ARTICLE  I. 

The   Governor. 


Sec. 

50.  Governor  to  assign  offices  in  the 

capital  to  the  executive  officers, 
and  appropriate  the  other  rooms 
to  the  use  of  the  state. 

51.  He  may  employ  a  private  secre- 

tary. 


Sec. 

52.  He  may  appoint  commission  ers  in 

other  states. 

53.  His    oath,  by   whom  and    when 

administered. 

54.  His  salary. 


Eooms  in  tlie 
capital  for  of- 
ficers. 


Private 
retary ; 
ary. 


Commission- 
ers in  other 
states. 


Oath  of  gov- 
ernor. 


§  50.  The  governor  must  assign  rooms  in  the  capitol  to 
the  secretary  of  state,  comptroller,  treasurer,  and  in  the  absence 
of  any  legislative  provision,  designate  the  purposes  to  Avhich 
other  rooms  are  to  be  applied. 

§  51.  He  may  employ  a  private  secretary  at  a  yearly  sal- 
ary not  exceeding  three  hundred  and  fifty  dollars,  which  is 
paid  quarterly  out  of  the  treasury  on  the  warrant  of  the 
comptroller. 

§  52.  He  may  appoint  commissioners  in  the  other  states 
and  territories  of  the  United  States,  to  take  and  certify  depo- 
sitions, to  receive  the  acknowledgment,  and  take  the  proof 
of  conveyances  of  property  within  this  state,  and  the  proof 
of  wills  executed  by  persons  without  the  state,  devising  or 
bequeathing  property  within  the  state. 

§  53.  The  oath  required  by  the  first  section  of  the  sixth 
article  of  the  constitution  of  this  state,  is  administered  by 
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the  speaker  of  tlie  house  of  representatives  to  the  governor, 
in  presence  of  both  houses  of  the  general  assembly. 

§  54.  The  salary  of  the  governor  is  two  thousand  five  salary, 
hundred  dollars. 


AKTICLE  II. 

Secretary  of  State. 

Sec. 

55.  His  oflSce  hours. 

56.  His  duties. 

Sec. 

57.  His  salary. 

58.  His  fees. 

§  55.  The  secretary  of  state  must  keep  his  of&ce  open  for  office  hours. 
the  transaction  of  business,  unless  prevented  by  sickness, 
from  ten  in  the  morning  until  one  in  the  afternoon,  on  every 
day  in  the  year  except  Sunday,  the  fourth  of  July,  and 
Christmas. 

§  56.  It  is  the  duty  of  the  secretary  of  state :  pities. 

1.  To  keep  the  state  seal,  the  original  statutes,  and  public  state  seal. 
records  of  the  state,  the  records  and  papers  belonging  to  the  ^^^^^^^^>  *'^- 
general  assembly,  keeping  the  papers  of  each  house  separate. 

2.  To  attest  commissions,  pardons,  and  all  other  public  Attest  public 
documents  from  the  executive  of  the  state,  and  when  neces-  *^°^"^®°'^- 
sary  affix  the  seal  of  the  state  thereto,  and  certify  the  same 

in  his  official  capacity. 

3.  To  record  in  books  proper  for  that  purpose  all  grants  ^l^^^\^  p^*' 
and  patents  issued  by  the  state. 

4.  To  keep  all  books,  maps,  and  other  papers  appertaining  ^°°^?'^  *°-« 
to  the  survey  of  any  lands  belonging  to  the  state,  and  the  lands,  &c. 
books  and  papers  belonging  to  the  land  office  at  Courtland. 

5.  To  certify,  on  application,  and  the  payment  of  his  law-  certify 
ful  fees,  copies  of  all  records,  grants,  papers,  and  laws  of  the  *^''^'^^' 
several  states,  or  of  the  United  States. 

6.  To  supply  the  books  and  stationary  for  the  general  stationary 
assembly,  the  executive,  judges  of  the  supreme  court,  and  aTsemwy^ 
the  several  departments  of  state,  for  which  the  comptroller  cXt™nd 
must,  on  his  certificate,  issue  his  warrant  on  the  treasury.       departments. 

7.  At  least  thirty  days  before  the  meeting  of  the  general  contract  for 
assembly,  to  contract  at  the  lowest  practicable  price  for  the  and'sMvants 
hire  of  the  reqmsite  number  of  servants  to  attend  upon  both  aTsemir^'^''' 
houses  during  the  session,  and  for  fael,  lights,  and  whatever 

else  the  general  assembly  will  necessarily  require  during  the 
session ;  and  to  report  such  contracts  to  the  committee  on 
accounts  in  each  house  during  the  first  week  of  the  session. 

8.  On  the  adjournment  of  each  session,  to  take  charge  of  Keep  capitoi 
the  unoccupied  rooms  in  the  capitoi,  and  provide  that  the  ^^'^""'®" 
same  be  ventilated  and  kept  secure  until  the  next  meeting  of 

the  general  assembly. 

9.  To  give  notice  to  the  solicitors  of  the  respective  circuits  Notify  soucit- 
of  all  officers  who  fail  to  file  their  bonds  in  his  office,  or  make  to^fae  "brads, 
returns  of  elections  within  the  time  prescribed.  ^'^' 
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10.  To  perform  sucli  other  duties  as  lie  is  or  may  be 
required  by  law. 
Salary.  §  57.  The  annual  salary  of  the  secretary  of  state  is  twelve 

hundred  dollars. 

§  58.  He  is  also  entitled  to  the  following  fees,  in  addition 
to  his  salary :  For  issuing  any  patent,  and  affixing  the  seal 
of  the  state  thereto,  fifty  cents ;  for  certifying  any  law,  or 
paper  kept  in  his  office,  fifteen  cents  for  every  hundred 
words,  and  at  that  rate ;  for  each  annexation  of  the  state  seal, 
other  than  patents,  fifty  cents,  to  be  paid  by  the  person 
requiring  the  same  for  private  or  personal  use ;  but  no  fees 
must  be  charged  in  any  matter  in  which  the  state,  or  any 
county  or  township  thereof  is  interested. 


ARTICLE  III. 

Comptroller  of  Public  Accounts. 


Bond. 


Sec. 

59.  Must  give  bond  before   entering 

on  the  duties  of  his  office. 

60.  His  office  hours. 

61.  His  seal  and  device. 


Sec. 

62.  Must  certify  copies  of  papers  in 

his  office. 

63.  His  salary  and  fees. 

64.  His  office  under  the  superintend- 
I  enee  of  the  governor. 


§  59.  The  comptroller  of  public  accounts  must,  before 
entering  on  the  duties  of  his  office,  give  bond  in  the  sum  of 
twenty  thousand  dollars,  which  bond  must  be  approved  of 
by  the  governor,  and  filed  and  recorded  in  the  office  of  the 
secretary  of  state. 

§  60.  He  must  keep  his  office  open  for  the  transaction  of 
business,  unless  prevented  by  sickness,  from  ten  in  the  morn- 
ing until  one  in  the  afternoon,  on  every  day  except  Sunday, 
the  fourth  of  July,  and  Christmas. 

§  61.  He  must  keep  a  seal  of  office,  with  the  device,  "The 
state  of  Alabama,  Comptroller's  Office." 

§  62.  He  must  certify  under  his  official  seal,  at  all  times, 
when  necessary  for  the  public  use,  and  on  api3lication,  and 
payment  of  his  legal  fees  therefor,  for  private  or  personal 
use,  copies  of  any  paper  required  to  be  kept  in  his  office. 

§  63.  The  salary  of  the  comptroller  is  two  thousand  dol- 
lars, and  he  is  entitled  to  fifty  cents  for  each  annexation  of 
his  official  seal  for  private  or  personal  use ;  and  for  other 
services,  the  same  fees  as  the  secretary  of  state  for  similar 
services. 

Serintend.'"      §  ^^-  "^^^  ^^^^  ^^  ^^^  Comptroller  is  under  the  general 
ence  of  gov-  Superintendence  of  the  governor,  who  may   at  any   time 
^^^^'         appoint  a  competent  person  to  examine  into  the  condition  of 
the  same,  and  report  to  him ;  such  person  to  be  paid  by  the 
warrant  of  the  comptroller,  on  the  certificate  of  the  gov- 
ernor, not  exceeding  four  dollars  a  day. 


OfSce  hours. 


Seal 


To  certify 
copies,  Ac, 


Salary  and 
fees. 
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ARTICLE    IV. 

State    T)'easurer. 


Sec. 
65.  To  give  bond  before  entering  on 
the  duties  of  his  office. 


Sec. 

cessor,  or  removal  or  resigna- 
tion, the  comptroller  must  state 


66.  His  office  hours.  ]  his   account,    and    deliver   the 

6*7.  On  resignation  or  removal  to  settle  t  books,  papers  and  money  of  the 

his  account  with  his  successor,  |  office  to  his  successor. 

and  deUver  him  the  books,  pa- {    69.  The  governor    has  a  general  su- 

pei-intendence  of  his  office. 
TO.  His  salary. 


pers  and  money  of  the  office. 
In  case  of  his  death  or  failure  to 
settle  his  account  with  his  suc- 


His  bond. 


§  65.  The  state  treasurer  must,  before  entering  on  tlie  du- 
ties of  liis  office,  give  bond  in  the  sum  of  two  hundred  and 
fifty  thousand  dollars,  with  two  or  more  sufficient  securities, 
to  be  approved  by  the  governor,  and  filed,  recorded  and 
kept  in  the  office  of  secretary  of  state. 

§  66.  He  must  keep  the  office  open  for  the  transaction  of  office  hours, 
business,    unless  prevented    by  sickness,   from   ten   in   the 
morning  until  one  in  the  afternoon  on  every  day  except 
Sunday,  the  fourth  of  July,  and  Christmas. 

§  67.  If  the  state  treasurer  resign  or  be  removed,  he  must,  on  removal 
within  ten  days  after  such  resignation  or  removal,  state  his  °.''  resigna- 

11T  111  1  IT  •         ''°°  account 

account,  and  deliver  the  books,  papers  and  money  belonging  to  be  settled 
to  the  treasury  to  his  successor,  taking  his  receipt  therefor,  lessor  and*'' 
and  the  comptroller  must  record  and  file  in  his  office  a  state-  moMy^^ven 
ment  of  such  settlement  and  receipt,  and  report  the  same  to  "p  '« ^to. 
the  next  session  of  the  general  assembly. 

§  68.  If  the  treasurer,  in  the  event  of  his  resignation  or  re-  in  case  of  his 
moval,  within  ten  days  thereafter,  fail  to  comply  with  the  fectOT°remsai 
provisions  of  the  preceding  section,  or  if  he  dies,  the  comp-  to  settle  with 
troller,  after  giving  ten  days'  notice  by  publication  in  some  ^"°'^*^°°'" 
paper   at   the    seat    of  government,  must  proceed,   in   the 
presence  of  any  person  attending  on  the  part  of  such  late 
treasurer,  to  state  his  account,  and  deliver  the  books,  papers 
and  money  belonging  to  the  treasury  to  his  successor,  taking 
his  receipt  for  the  same,  to  record  and  file  such  receipt  and 
statement,  and  report  the  same  to  the  next  session  of  the 
general  assembly. 

§  69.  The  governor  exercises  a  general  superintendence  Governor  has 
over  the  office  of  state  treasurer,  and  may  appoint  a  compe-  encf'ofhfs" 
tent  person  to  examine  into  the  state  of  such  office  for  any  office, 
period  he  may  designate,  and  report  its  condition  to  him ; 
such  person  to  be  paid  not  exceeding  four  dollars  a  day,  by 
the  warrant  of  the   comptroller,    on  the  certificate  of  the 
governor. 

§  70.  The  annual  salary  of  the  state  treasurer  is  twelve  ms  salary, 
hundred  and  fifty  dollars.* 

*  Increased  by  acts  of  1851-2  to 
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ARTICLE  V. 

Attorney    General.   " 

Sec.  ;  Sec. 

11.  Gives  boud  before  entering  on  the  i  of  the  executive  departments, 

duties  of  his  office.                      i  and  to  appear  for  the   state  in 

72.  To  keep  an  office  at  the  seat  of  i  all  suits  in  the  supreme  court. 

government.     It  is  his  duty  to  1    73.  His  salary. 

give  legal  advice  to  the  officers  \ 

His  bond,  §  71.  The  attomey  general,  before  entering  on  the  duties 
of  his  of&ce,  must  give  bond  in  the  sum  of  ten  thousand  dol- 
lars, and,  upon  the  requisition  of  the  governor,  must  give 
additional  bond  whenever  the  public  interest  demands; 
which  bonds  must  be  approved  by  the  governor,  and  filed 
and  recorded  in  the  office  of  the  secretary  of  state. 

K^t  of^goT^^     §  72.  He  must  keep  his  office  at  the  seat  of  government. 

ernment.      It  is  the  duty  of  the  attorney  general : 

Duties.  1.  To  give  his  opinion,  in  writing  or  otherwise,  on  any 

question  of  law  connected  with  the  interests  of  the  state  or 
with  the  duties  of  any  of  the  departments  when  required  by 
the  governor,  secretary  of  state,  comptroller,  or  treasurer. 

2.  On  the  application  of  the  governor,  to  prepare  all  con- 
tracts and  writings  in  relation  to  any  matter  in  which  the 
state  is  interested. 

8.  To  attend,  on  the  part  of  the  state,  to  all  criminal  causes 
depending  in  the  supreme  court,  and  to  all  civil  causes  to 
which  the  state  is  a  party. 

4.  To  perform  such  other  duties  as  are,  or  may  be  by  law 
required  of  him. 

Salary.  §  73.  His  annual  salary  is  four  hundred  and  twenty-five 

dollars. 


mk  4. 

PUBLIC  PRINTING,  DISTRIBUTION  OF  THE  LAWS  AND  JOURN- 
ALS OF  THIS  STATE,  LAWS  OF  THE  UNITED  STATES,  AND 
OTHER  PUBLIC  DOCUMENTS. 

Chap.  1.  Public  printing. 

2.  Distribution  of  the   laws  and  journals  of  this  State,  laws  of  the 
United  States,  and  other  public  documents. 

CHAPTER  I. 

PUBLIC  PRINTING. 

Sec. 


Sec. 

74.  Secretary  of  state  after  each  ses- 
sion must  prepare  copies  of  the 
laws  and  joint  resolutions  and 


of  the  joui-nal  of  each  house  for 
printing. 
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PUBLIC  PKINTING. 
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Sec. 
15.  Laws  to  be  divided  into  public  or 

general  and  private  or  local. 
76.  The  journals   must  be  prepared 

with  title  pages  and  index. 
11.  When    to  be  delivered  to   state 

printer. 
18.  Style  of  printing  and  quality  of 

paper. 

79.  Copies  of  the  revenue  laws  also 

printed  separately. 

80.  Style  of  printing  done  for  general 

assembly. 

81.  Blanks  for    executive    and   state 

departments. 

82.  Parchments     furnished    by     the 

state. 

83.  Laws  and  journals,  when  to  be 

completed  by  printer. 

84.  State  printer  must  do  the  printing 

required  by  the  general  as- 
sembly, and  for  the  executive 
and  state  departments. 

85.  Secretary   of   state  to  advertise 

for  proposals  for  the  public 
printing  before  each  session. 


Sec. 
86. 
87. 


90. 
91. 


92. 


93. 
94. 


95. 


"What  the  proposals  must  state. 

When  and  by  whom  opened  and 
acted  on. 

Proposals  not  accepted  if  above  a 
certain  rate. 

The  lowest  bidder  within  the  pre- 
scribed rates  to  be  the  public 
printer. 

His  bond  must  be  kept  in  the  of- 
fice of  secretary  of  state. 

Payment  for  printing  done  for 
general  assembly  or  execu- 
tive or  state  officers,  how 
made. 

Payment  for  the  laws  and  journals, 
when  made. 

For  separate  revenue  laws. 

If  no  proposal  is  made  within  the 
prescribed  rate,  secretary  of 
state  to  contract  for  the  public 
printing. 

Public  printing  to  be  done  at  the 
seat  of  government. 


§  74.  Tlie  secretary  of  state  must,  after  eacti  session  of  the 
general  assembly,  prepare  for  publication  fair  copies  of  the 
acts  and  joint  resolutions  of  the  general  assembly,  and  the 
journals  of  each  house. 

§  75.  The  acts  and  joint  resolutions  must  be  arranged  in 
two  divisions ;  the  first  containing  those  of  a  public  or  gen- 
eral character,  the  second,  those  which  are  private  or  local ; 
there  must  also  be  a  title  page  ;  marginal  notes  to  each  sec- 
tion, stating  its  substance ;  and  a  fall  index  for  each  division. 

§  76.  The  journals  must  be  prepared  with  a  title  page, 
and  indexed. 

§  77.  The  copies  of  the  acts  and  joint  resolutions  thus 
arranged,  with  title  page,  marginal  notes,  and  index,  must 
be  delivered  to  the  state  printer,  by  the  secretary  of  state, 
with  his  certificate,  that  he  has  compared  such  copies  with 
the  original  acts,  and  joint  resolutions,  within  ten  days,  and 
with  copies  of  the  journals  of  each  house,  within  twenty-five 
days,    after  the   adjournment  of  the  general  assembly. 

§  78.  The  acts,  resolutions,  and  journals  must  be  printed 
on  paper,  weighing  at  least  forty  pounds  to  the  ream,  double 
medimn,  of  royal  octavo  pages,  with  type  of  the  denomi- 
nation of  small  pica ;  and  the  marginal  notes  with  minion ; 
each  page  must  contain  not  less  than  forty-five,  or  more 
than  fifty  lines  ;  the  heads,  or  titles,  of  the  index,  in  capi- 
tals; the  other  part  in  small  pica ;  the  whole  to  correspond 
in  print,  and  execution,  with  the  published  copies  of  the 
acts  and  resolutions,  and  journals  of  the  session  of  the  gene- 
ral assembly,  held  on  the  second  Monday  in  November, 
eighteen  hundred  and  forty-nine. 

§  79.  The  revenue  laws  passed  at  each  session,  are  not 
only  to  be  printed  in  the   acts  and  resolutions,  but  to  be 


Acts  and  res- 
olutions pre- 
pared for 
printing. 


Public  and 
general. 
Private  or 
local. 


JoumalSjhow 
prepared. 

When  deliv- 
ered to  state 
printer. 


How  printed 
as  to  paper, 
type,  Ac. 


Revenue 
laws  also 
printed  sepa- 
rately. 
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separately  prepared  for  publication,    as  provided  for  by  tlie 
10th.  subdivision  of  section  365 ;  and  two  hundred  copies 
printed  on  the  same  paper,  of  the  same  size,   and  with,  the 
same  type  as  the  acts. 
S¥^.°^  §  80.  The  printing  for  the  general  assembly,  while  in  ses- 

generaias-    siou,  is  to  bc  exccutcd  as  follows :  All  bills  must  be  printed 
sembiy.        ^^   foolscap   paper,  on  English  type,  not  more  than  twenty- 
four  lines  to  a  page,  with  one  inch  margin ;  rule,  or  table 
work,    in   royal   octavo,  when  it  can  be  brought  into  that 
size,  in  any   type   not   smaller   than   brevier ;  and  when  it 
cannot,  then  so  as  to  fold  conveniently  into   the  volume,  or 
pamphlet ;  all  other  printing  on  small   pica  type,  in  pages 
of  the  same  size  as  those  of  the  acts  of  eighteen  hundred  and 
forty-nine. 
Blanks  for         s  Qi^  rphc  blauks  for   the  executive   and  state   depart- 
and  state  de-  mcuts,  cxccpt  parchmcnts,  are  to  be  printed  on  good  paper, 
partments.    ^^  ^^^^^   ^^^^^    ^^^^   ^^^  ^^^-^^  type,  as  the  proper  ofl&cer  may 

direct. 
Parchments.       g  g2_  ^oT  all  printing  on  parchments,  for  the  executive, 
or  state  offices,  the  parchments  are   to  be   furnished  by  the 
state,  and  the   printing   done   on   such   type  as  the  projDcr 
officer  directs, 
state  printer      g  §3.  The  State  printer  must,  within  sixty-five  days  after 
acts  and  jour-  being  fiimished  with  copies  of  the  acts  and  joint  resolutions. 
When.         ]3rint  on  paper,  type,  etc.,  as  is  herein  provided,  and  deliver 
to  the  secretary  of  state  twenty-two  hundred  copies  of  such 
acts   and  resolutions,    marginal   notes  and  index,  stitched ; 
and   three   hundred   copies   half  bound,  and  lettered ;  and 
within  thirty-five  days  thereafter,  must   deliver  to  such  offi- 
cer  eight   hundred  printed  copies  of  the  journals,  of  each 
house,  and  index,  stitched. 
Does  the  s  34_  jje  must  also  do  all  the  printing  that  may  be  order- 

printing    for         ^  .  j.  o  e/  ^ 

the  general  cd  for  either  branch  of  the  general  assembly,  when  in  ses- 

assembiy.  g[Qj^^  qj^^  fgp  j^]^q  exccutive  and  state  apartments  during  his 
term. 

vert'ised^fo^r''"  §  ^^'  ^^®  Secretary  of  state  must,  three  months  before 
each  regular  session  of  the  general  assembly,  give  notice,  by 
publication  in  some  paper  published  at  the  seat  of  govern- 
ment, that  he  will,  for  sixty  days,  receive  sealed  proposals 
for  doing  the  public  printing  of  the  state,  for  the  next  two 
years. 

^oposa'i's*'         §  86.  The   proposals  must  state : 

must  state.  1.  The  pricc  per  page  at  which  the  required  number  of 
the  acts,  journals,  and  revenue  laws,  will  be  delivered,  on 
paper  printed,  stitched  and  bound,  as  herein  provided  for, 
and  within  the  time  herein  prescribed. 

2.  The  same  in  relation  to  the  journals. 

3.  The  price  per  quire  of  blanks,  for  the  use  of  the  execu- 
tive and  state  offices. 

4.  The   price  per   quire  for  blanks,  on  parchments,   the 
parchments  to  be  furnished  by  the  state. 

5.  For  the   other  printing,    done  by  the  order  of  either 
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house,  tlie  prices  for  the  composition  of  each  thousand  ems 
of  plain  matter ;  for  each  thousand  ems  of  figure  work ;  for 
each  thousand  ems  of  rule  and  figure  work ;  for  each  token 
of  press  work,  common  octavo  forms ;  for  each  token  of 
broadsides ;  for  folding  reports,  bills,  and  other  documents, 
for  each  thousand  copies  on  each  signature  ;  distinct  tables 
to  be  considered  as  signatures ;  for  stitching  reports,  bills, 
and  other  documents,  for  each  hundred  coi3ies. 

6.  The  names  of  the  securities  he  will  offer. 

§  87.  At   the   expiration   of  sixty  days  from  the  date  of '^en  open- 
publication,    the   secretary  of  state,    in  the  presence  of  the 
governor,  or  on  his  faiUng  to  attend,  in  the   presence  of  the 
comptroller,  or  treasurer,  must  open  such  proposals. 

S  88.  No  proposals  must  be  accepted  above  the  following  ^''o^®  ^'lat 
prices:  For  each  page  of  the  acts  and  joint  resolutions,  sais  not  to  be 
binding  the  requisite  number  included,  three  dollars  and  ^'^'^^'^^^'^' 
eighty-five  cents ;  for  each  page  of  the  journals,  and  reve- 
nue laws,  two  dollars  and  eighty -five  cents ;  for  blanks 
printed  on  paper,  per  quire,  one  dollar ;  for  blanks  printed 
on  parchments,  per  quire,  one  dollar  and  fifty  cents  ;  for  the 
printing  done  for  each  house  while  in  session,  or  for  other 
printing,  for  the  composition  per  thousand  ems  of  plain  mat- 
ter, ninety  cents ;  figure  work  per  thousand  ems,  one  dol- 
lar and  twenty -five  cents ;  rule  and  figure  work,  per  thous- 
and ems,  one  dollar  and  seventy-five  cents ;  press  work,  in- 
cluding paper,  per  token,  common  octavo  forms,  two  dol- 
lars ;  broadsides,  per  token,  including  paper,  one  dollar  and 
twenty-five  cents ;  folding  reports,  bills,  and  other  docu- 
ments, per  hundred  copies,  on  each  signature,  (distinct  ta- 
bles to  be  considered  as  signatures,)  twenty  cents  ;  stitching 
of  reports,  bills,  and  other  documents,  per  hundred  copies, 
thirty-five  cents. 

§  89.  The  lowest  bidder  under  the  prices  specified  in  the  Lowest  wd- 
preceding   section,  on  giving  bond  in  the  sum  of  ten  thous-  lifprinte^for 
and  dollars,  payable  to  the  state  of  Alabama,  to  be  approved  *^°  ^®*'"^* 
by  the  governor,  and  conditioned  so  as  to  ensure  the  faithfal 
execution  of  his  duties,  at  the  stipulated  prices,  shall  be  the 
public  printer  for  the  next  two  years. 

S  90.  The   bond  must  be  recorded,  and  kept  in  the  office  Bond  to  be 

f>  )  r  recorded,  &c. 

01  the  secretary  ol  state. 

§  91.  For  all  printing  done  by  the  order  of  either  house  Payforprint- 
of  the  general  assembly,  or  for  the   executive  or  state  offi-  ra?  assembly* 
cers,  the  printer  must  procure  a  certified  copy  of  such  order  °l  ^gtate "m- 
from  the  secretary  of  the  senate,  clerk  of  the  house,  or  from  ces,  how 
the  officer  ordering  the  work,  upon  the  presentation  of  which  ™ 
to  the  comptroller,  and  the  production  of  a  copy  of  the  work 
ordered,  he  must  issue  his  warrant  for  the  payment  of  the 
same   according  to  the  prices  he  has  stipulated  to  perform 
such  work. 

§  92.  Upon  the  dehvery  of  the  requisite  number  of  the  Payment  for 
laws  and  journals,  within  the  time  prescribed,  and  executed  and  joumaJs! 
in  all   respects  as  herein  provided  for,  the  secretary  of  state 
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must  give  liis  receipt  for  tlie  same,  upon  whicli  the  comptrol- 
ler must  issue  Ms  warrant  for  the  payment,  at  the  price 
stipulated ;  but  if  the  laws  and  journals  are  not  dehvered 
within  the  time  fixed  in  this  chapter,  then  the  comptroller 
must  deduct  for  each  day's  delay  ten  dollars  from  the 
amount  due. 

uws  ''^'^®°"®  §  93.  Upon  the  delivery  of  the  requisite  number  of  the 
revenue  laws,  printed  as  herein  provided  for  to  the  comptrol- 
ler, he  must  issue  his  warrant  for  the  payment. 

If  no  propo-      I  94.  If  no  pcrsou  proposes  to  do  the  public  printing  at ; 

cretTry  of  ^^'  the  ratcs   herein  before  specified,  the  secretary  of  state  may 

contract™^^^  procurc  the  same  to  be  done,  at  that  rate,  by  private  contract. 

Where  done.      §  95.  The  pubhc  printing  must  be   done  at  the  seat  of  [ 
government. 


CHAPTER  II. 

DISTRIBUTION  OF  THE  LAWS  AND  JOURNALS  OF  THIS  STATE, 
LAWS  OF  THF  UNITED  STATES,  AND  OTHER  PUBLIC 
DOCUMENTS. 

Article  1.  Laws  and  journals  of  this  state. 

"  2   Laws  of  the  United  States  and  other  public  documents. 

ARTICLE  I. 

Laws  and  journals  of  this  State. 

Sec.  I  Sec. 

96.  The  secretary  of  state  distributes  j  nals  for  the  useof  the  state,  and 

the  acts  and  resolutions  of  each  |  remainder   distributed  as  laws. 

session.                                        :    99.  Secretary    of   state    to    appoint 

9Y.  Copies  to  be  sent  judges  of  pro- ;  agents  for  distribution. 

bate,  for  certain  officers  in  each  i  100.  Compensation  of  the  agents,  when 

county.                                        j  and  how  made. 
98.  To  retain  fifty  copies  of  the  jour- 1 

Howdistri-        a  95    Yho,  sercetarv  of  state  must  retain  for  the  use  of  the 

buted  among         "^.^^  ti  i  o   ^  •\  ii 

state  officers  exccutivc  offices,  and  the  two  houses  oi  the  general  assembly, 
onhe  unued  fifty  copics  of  the  acts  and  resolutions,  of  each  session,  and 
sfster^tates  transmit  to  the  department  of  state  of  the  United  States 
four  copies ;  to  the  executive  of  each  state,  and  territory,  two 
copies,  with  the  request  to  forward  to  the  executive  of  this 
state  the  same  number  of  copies  of  the  laws  of  such  state, 
or  territory  ;  and  distribute  to  the  comptroller,  state  treasu- 
rer, judges  of  the  supreme  and  circuit  courts,  chancellors, 
judges  of  the  city  court  of  Mobile,  attorney  general,  solici- 
tors, clerk  of  supreme  court,  adjutant  general,  and  quarter- 
master general,  secretary  of  the  senate,  and  clerk  of  the 
house,  one  copy  each. 
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§  97.  He  must   also  transmit  to  the  judges  of  probate  of  ^'''''roij^ate 
each   county,  for   such  judge;  each  member  of  the  general  judges, 
assembly;  clerk  of  any  court  of  record ;  sheriff;  register  in 
chancery;  and  each  justice  of  the  peace   mthin  his  county, 
one  copy  each. 

§  98.  He  must  retain  fifty  copies  of  the  journals  of  each  J°^'"°^^[«^ re- 
house for  the  use  of  the  executive  offices,  and  members  of  state ;  others 
the  general  assembly,  and  must  distribute  to  the  state  officers  '^'^'"'^"*^'^- 
designated  in  section  96,  one    copy  each ;    the  remaining 
copies  must  be  transmitted  to  the  judges  of  probate  of  the 
several  counties,  in  proportion  to  their  population,  to  be  by 
them  distributed  among  the  civil  officers  of  their  counties. 

§  99.  For  the  purposes  of  distribution,  the  secretary  of  f^?,^°*|*j°^gS- 
state  must  divide  the  state  into  four  districts,  and  may  ajD-  and  journals, 
point  one  agent  in  each  district,  to  deUver  to  the  judges  of 
probate  the  acts  and  journals  as  provided  for  in  this  arti- 
cle ;  such  agents  giving  bond  in  such  amounts  as  the  secreta- 
ry of  state  directs,  payable  to  the  state,  and  conditioned  to 
deliver  the  acts  and  journals  to  the  several  judges  of  pro- 
bate, in  their  respective  districts,  mthin  thirty  days  after 
they  are  received  from  the  secretary  of  state,  which  bonds 
are  to  be  approved  by  him,  and  kept  in  his  office. 

§  100.  Such  agents  are  to  be  paid  by  the  warrant  of  the  ^s^nts'  pay. 
comptroller,  on  the  state  treasurer,  the  amount  stipulated,  on 
the  certificate  of  the  secretary  of  state,  to  be  given  by  the 
production  by  such  agent  of  the  receipt  of  the  several  judges 
of  probate  in  his  district,  or  if  the  office  is  vacant,  or  such 
judge  absent,  of  the  receipt  of  the  clerk  of  the  circuit  court, 
for  the  number  of  acts  and  journals  forwarded. 


ARTICLE  II. 


Laws  of  the  United  States^  and  other  'pvhlic  documents. 


Sec. 

101.  Governor  to  provide  a  copy  of  the 

acts  of  each  session  of  congress 
for  each  judge  of  probate. 

102.  Books  and  papers  in   relation  to 

pubUc  lands  after  retaining  co- 
pies for  certain  officers,  to  be 
distributed  among  judges  of 
probate. 


Sec. 

103.  Acts  of  congress  to  be   sent  by 

mail. 

104.  Other  books  and  documents  dis- 

tributed with  the  laws  and  jour- 
nals. 


§  101.  The  governor  must  obtain  a  sufficient  number  of  Acts  of  con- 
the  copies  of  the  acts  of  each  subsequent  session  of  congress,  fudges^ofpro- 
to  furnish  one  copy  to  the  office  of  each  judge  of  probate,  ''^'e. 
for  the  use  of  the  citizens  of  his  county. 

§  102.  Books  and  documents,  in  relation  to  the  public  Documents 
lands,  after  retaining  one  copy  for  the  use  of  the   executive  pubiic°1ands. 
and  state  departments,  and  one  for  the  supreme  court  Hbra- 
ry,  are  to  be  distributed,  by  the  secretary  of  state,  among  — 


78  PAET   1.]  OFFICES  AND  OFFICERS.  [TITLE  5, 

the  judges  of  probate,  fortlie"use  of  the  citizens  of  their  re- 
spective counties, 
gr^e^s,  how''"      §  1C>3.  The  acts  of  congress  are  to  be  sent  by  mail  to  each 
sent  to  judge  of  the  probatc  judges,  and  the  postage  paid  by  warrant  of  the 
0  pro  a  e.    gQjj^p|.pQ]]gj.^  qj^  requisition  of  the  secretary  of  state,  out  of  the 

contingent  fund, 
other  docu-      §  104.  The  other  books  and  documents  are  to  be  distri- 
^^'^^'        butedwith  the  acts  and  journals. 


mk  5. 

OFFICES  AJ^D  OFFICERS. 

CHAPTEE  I. 

OFFICES  AND   OFFICERS. 


Article  1.  Of  persons  ineligible  to  office;  vacating  office  ;  residence,  and  com- 
missions. 

"       2.  Oaths  of  office. 

"       3.  Official  bonds. 

"  4.  Of  requiring  certain  public  officers  to  give  additional  security  in 
certain  cases. 

"       5.  Of  the  discharge  of  securities  on  official  bonds,  in  certain  cases. 

"  6.  Of  proceedings  to  compel  the  delivery  of  books,  papers,  property 
and  money  by  public  officers  to  their  successors. 

"      7.  Vacating  office,  death,  resignation,  removal,  salary. 

ARTICLE  I. 

Of  persons  ineligible   to  office;  vacating   office;  residence^  and 
commissions. 


Sec.  i  Sec. 

105.  Persons  ineligible  to  office,    who  '  T.  Members  of  congress,  and  offi- 


are: 

1.  Not  white,  or  of  lawful  age. 

2.  Not  inhabitants  within  the  mean- 
ing of  the  law. 

3.  Convicts  of  certain  crimes. 

4.  Disqualified  by  connection  with 
duel  or  challenge. 

5.  Public  defaulters. 

6.  Engaged  at  service  in  the  army 
or  navy. 


cers  of  the  United  States  or  an- 
other state. 

106.  Misdemeanor,  for  one    ineligible 

to  assume  office. 

107.  Sentence  of  officer  to  penitentia- 

ry vacates  office. 

108.  Officers  to  reside  in  the  state,  and 

keep  their  offices  where  required 
by  law. 

109.  Certain  officers  commissioned. 


Persons  inei-      §  105.  The  pcrsons  who  are  ineligible  to,  and  disqualified 
^^ll^°       from  holding  office  under  the  authority  of  this  state,  are: 

1.  Those  who  are  not  free  white  male  persons,  of  the  age 
of  twenty-one  years. 

2.  Those  who  have  not  been  inhabitants  of  the  state,  coun- 
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ty,  district,  or  circuit,  the  period  required  by  tlie  constitution 
and  laws  of  this  state. 

3.  Those  who  have  been  convicted  of  offering,  or  giving  a 
bribe,  larceny,  or  any  other  offence  except  manslaughter, 
punishable  by  confinement  in  the  penitentiary,  unless  they 
have  been  pardoned,  and  restored,  by  such  j^ardon,  to  all  the 
rights  of  citizenship. 

4.  Those  who  have  in  this  state,  or  in  any  other  of  the 
United  States,  given,  accepted,  or  knowingly  carried  a  chal- 
lenge to  fight  with  deadly  weapons. 

6.  Those  against  whom  there  is  a  judgment  unpaid,  for 
any  moneys  received  by  them,  in  any  ofiicial  capacity,  due 
to  the  United  States,  this  state,  or  any  county  thereof. 

6.  Soldiers,  seamen,  or  marines,  in  the  regular  army,  or 
navy,  of  the  United  States. 

7.  Members  of  congress,  and  persons  holding  any  ofiice  of 
profit,  or  trust,  under  any  foreign  power,  either  of  the  states 
of  this  union,  or  under  the  United  States,  other  than  the 
office  of  postmaster. 

§  106.  Any  person  taking  upon  himself  in  this  state  any  Penalty  for 
office,  by  election,  or  appointment,  being  under  either  of  the  Sw.**'"^  * 
disqualifications  in  the  preceding  section  specfied,    is  guilty 
of  a  misdemeanor,  and  on  conviction  must  be  fined,  not  less 
than  one  hundred  dollars. 

§  107.  When  any  person  holding  any  office,  or  place,  un-  sentence  to 
der  the  authority  of  this  state,  is  sentenced  by  any  court  of  vacates  office 
the  United  States,  in  this  state,  or  any  other  state,  to  impris- 
onment in  the   penitentiary,  his  office,  or  place,  is  vacated, 
from  the  time  of  the  sentence,  and  if  the  judgment  is  revers- 
ed, he  must  be  restored ;  but  if  pardoned,  he  must  not. 

§  108.  All  officers  must  reside  in  this  state,  and  keep  their  ?eTide''urthe 
offices  at  such  places  as  are  or  may  be  designated  by  law.      ^*^*"^- 

§  109.  The  following  officers  are  to  be  commissioned, 
namely  :  senators  and  representatives  in  congress  ;  judges 
of  the  several  courts ;  the  attorney  general ;  solicitors  ;  clerks 
of  the  circuit  and  superior  courts  ;  sheriffs  ;  justices  of  the 
peace  ;  the  secretary  of  state ;  comptroller ;  and  state  trea- 
surer. 


Commission- 
ed officers. 


ARTICLE  II. 


Sec, 
110, 


Oaths  of  office. 


Oath  in  addition  to  the  constitu- 
tional oath. 

111.  In  cases  not  otherwise  provided 

for,  any  one  authorised  to  ad- 
minister an  oath,  may  adminis- 
ter the  oath  of  office  ;  manner 
of  administering  and  certificate. 

112.  Oaths  of  officers  not  limited  in 

their  duties  to  a  county,  filed  in 
the  office  of  secretary  of  state. 


Sec. 

113.  Of  judges  of  probate. 

114.  Of  officers  whose  duties  are  con- 

fined to  a  county. 

115.  To  be  endorsed  by  officer  receiv- 

ing them  in  office. 

116.  Oaths   of    deputies ;    how  taken 

and  filed. 

117.  Failure  to  take  or  file  the  oath  is 

a  misdemeanor. 


how  adminiS' 
tered. 
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Additional        g  HQ.  In  addition  to  tlie  oath  prescribed  by  the  first  sec- 
constitution-  tion  of  the  sixth  article  of  the  constitution,  every  pubhc  offi- 
ai  oath.        ^g^  niust  swcar  that  he  has  not,  directly  or  indirectly,  given, 
accepted,   or  knowingly  carried  a  challenge  in  writing,  or 
otherwise,  to  any  person,  being  a  citizen  of  this  state,  to  fight 
with  deadly  weapons,  either  in  or  out  of  this  state ;  or  aided 
or  abetted  in  the  same,  since  he  has  been  a  citizen  thereof, 
(or  since  the  year  eighteen  hundred  and  twenty-six,    if  the 
person  taking  the  oath  become  a  citizen  of  the  state  since  that 
time  ;)  and  that  he  will  not,  directly  or  indirectly,  give,  ac- 
cept, or  knowingly  carry   a  challenge  to  any  person  being  a 
citizen  of  this   state,  to  fight  with  deadly  weapons,  either  in 
or  out  of  the  state  ;  or  in  any  manner  aid  or  abet  the  same, 
during  his  continuance  in  office. 
By  whom  and      §  111.  In  all  cascs  in  which  it  is  not  otherwise  provided 
by  law,  the  oaths  of  ofiice  may  be   administered  by  any  offi- 
cer authorized   to  administer  an  oath  ;   must  be  written  out, 
and  subscribed  by  the  person  taking  the  same  ;    and  be  ac- 
companied with   the  certificate  of  the  ofiicer   administering 
such  oath,  specifying  the  day  and  year  on  which  the  same 
were  taken. 
Oaths  of  state      §   112.   Such   oaths   must,   when  taken  by  the  governor, 
whe?e^ filed.  ^^J  ^'^^E^  ^^  ^^®   Supreme   court,  judge  of  the  circuit  court, 
chancellor,  secretary  of  state,  comptroller,  state  treasurer,  at- 
torney general,  solicitor,  or  any  other  officer  whose  general 
duties  are  not  limited  to  any  one  county,  unless  it  is  other- 
wise provided,  be  filed,  with  the  certificate   required  by  the 
preceding  section,  in  the  office  of  the  secretary  of  state, 
batl's  ^ia'th''      §  11^-  Judges  of  probate  must  file  such  oaths  in  the  ofiice 
where  filed. '  of  the  clcrk  of  the  circuit  court  of  their  respective  counties. 
Oaths  of  I  114,  Judges  of  other  inferior  courts,  clerks  of  the  circuit 

cei^  ^  °  '  and  inferior  courts,  sheriffs,  tax  collectors,  county  commission- 
ers, justices  of  the  peace,  constables,  and  all  other  officers 
whose  general  duties  are  confined  to  a  single  county,  must, 
unless  it  is  otherwise  provided,  file  such  oaths  and  certificate 
in  the  ofiice  of  the  judge  of  probate  of  their  respective  coun- 
ties. 
Tobeendors-      |  115.  Thc  officcr  in  whosc  officc  such  oaths  are  required 
of  filing.  '^  ^  to  be  filed  must  endorse  thereon  the  day  and  year  on  which 
the  same  were  filed,  which  endorsement  must  be  signed  by 
him. 
Oaths  of  dep-      g  ng.  Whenever  any  officer  is  authorised  or  required  to 
appoint  a  deputy,  such  deputy  before  he  proceeds  to  act  must 
take  the  oath  required  by  the  first  section  of  the  fifth  article 
of  the  constitution,  which  must  be  accompanied  with  the  same 
certificate,  filed  in  the  same  office  and  with  the  same  endorse- 
ment thereon  as  the  oaths  of  his  principal ;  but  the  provisions 
of  this  section  do  not  apply  to  any  deputy  who  may  be  em- 
ployed in  particular  cases  only. 
Failure  to  file      |  117.  If  any  officer  or  deputy  required  by  law  to  take  and 
ty.  '  ^^°" '  file  such  oaths,  enters  upon  the  duties  of  his  ofiice  without 
first  taking  and  filing  the  same  in  the  proper  ofiice,  he  is  guilty 


CHAP.  1.] 


OFFICIAL   B0:N'DS. 


81 


of  a  misdemeanor,  and  on  conviction  must  be  fined  not  less 
tlaan  two  hundred  dollars. 


AETICLE  III. 

Official  Bonds. 


Sec. 

118.  Officers' bonds,  payable  to  state  of 

Alabama  ;    sufficient   security  ; 
condition. 

119.  Approval  endorsed  on  bond,  and 

its  date,  signed  by  approving  offi- 
cer. 

120.  Penalty  for  improperly  approving 

bond. 

121.  Bonds  required  to  be  filed  with 

the  secretary  of  state  or  comp- 
troller, to  be  filed  in  forty  days. 

122.  In  the  office  of  clerk  of  circuit 

court,  in  twenty  days. 

123.  In  the  office  of  judge  of  probate, 

within  fifteen  days. 

124.  In  other  cases  in  thirty  days. 

125.  Failure  to  file  bond  as  required  va- 

cates the  office. 

126.  Bond  not  to  be  received  on  file  un- 

less endorsed. 
12*7.  Officer  fined  who  enters  on  his  of- 


Skc. 

128. 


129. 
130. 

131. 
132. 

133. 


fice  before  filing  bond. 

Officer  in  whose  office  bond  should 
be  filed,  to  give  notice  to  solici- 
tor of  the  circuit  at  the  first  term 
of  the  circuit  court  of  the  county 
in  which  the  officer  resides ;  fined 
for  neglect. 

The  date  of  filing  bond  to  be  en- 
dorsed on  it  at  the  time. 

Legal  effect  of  official  bond  on  obli- 
gors ;  and  rights  of  persons  in- 
jured by  neglect  or  improper 
conduct  of  officer. 

They  are  not  discharged  by  one  re- 
covery. 

Obligation  of  bond  improperly  ap- 
proved or  filed,!.under  which  offi- 
cer acts. 

The  provisions  of  this  and  the  pre- 
ceding article,  apply  also  to  offi- 
ces hereafter  to  be  established. 


§  118,  The  bonds  of  all  public  ofhcers  required  by  law  to  ofSciaibonds; 
ffive  bond  must,  unless  it  is  otherwise  provided,  be   made  tofiiompay. 

o'  irS  r-AiT  ■  ^  -x  •    •  -\       able;    condi- 

payable  to  the  fetate  oi  Alabama,  with  such  securities  as  the  tion;  secm-i- 
approving  officer  is  satisfied  are  sufficient,  and  conditioned,  in 
all  cases  in  which  a  different  condition  is  not  prescribed,  faith- 
fully to  discharge  the  duties  of  such  office  during  the  time  he 
continues  therein,  or  discharges  any  of  the  duties  thereof 

§  119,  The  approval  of  all  official  bonds  should  be  in  wri-  Endorsed, 
ting,  endorsed  on  the  bond ;  should  show  the  day  and  year  rpp'iovar  ''^ 
on  which  the  same  were  approved,  and  be  signed  by  the  ap- 
proving officer, 

§  120.  The  bond  of  any  public  officer  which  is  not  in  the  improperly 
penalty,  payable,  and  conditioned,  as  prescribed  by  law,  should  bondTpeLi- 
not  be  approved ;  and  the  officer  under  such  circumstances  *^' 
approving  the  same,  not  only  neglects  his  duty,  but  subjects 
himself  and  his  securities  to  an  action  by  any  person  injured, 
and  a  recovery  to  the  extent  of  such  injury, 

§  121.  The' official  bonds  of  public  officers  required  bylaw  bondVlifthf 
to  be  filed  in  the  office  of  comptroller  or  secretary  of  state,  officeofsecre- 
must  be  filed  therein  within  forty  days  after  the  election  or  of  Mmptro*i! 
appointment  of  such  officer,  '^•■• 

§  122.  Such  bonds,  when  required  to  be  filed  in  the  office  Jj^g^^r^a 
of  the  clerk  of  the  circuit  court,  must  be  filed  therein  within  """^  ^ '^  '^" 
twenty  days  after  such  election  or  appointment. 

§  123.  Such  bonds,  when  required  to  be  filed  in  the  office 
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^ibafe^'s°of-  °^  ^^J  J"^^g®  ^f  probate,  must  be  filed  tlierein  witbin  fifteen 

fice.  days  after  sucb  election  or  appointment, 

other  cases.  g  124.  In  all  otbcr  cases,  sucb  bonds  must  be  filed  in  tbe 
proper  ofiice,  witbin  tbirty  days  after  sucb  election  or  appoint- 
ment. 

Failure  tofiie      g  125.  If  auv  ofiicer  of  tbis  state  required  by  law  to  eive 

bond  vacates         "  ^     n  --i  n^  •         i  iv  ■  ^   •        i         ■ 

office.  bond,  fads  to  file  tbe  same  m  tbe  proper  onice  witbm  tbe  time 

fixed  by  tbe  four  preceding  sections,  be  vacates  bis  ofi&ce ; 
and  in  sucb  cases  it  is  tbe  duty  of  tbe  officer  in  wbose  ofiice 
sucb  bond  is  required  to  be  filed,  at  once  to  certify  sucb  fail- 
ure to  tbe  appointing  power,  and  tbe  vacancy  must  be  filled 
as  in  otber  cases, 
be^received"      §  1^6.  No  of&cer  witb  wbom  any  official  bond  is  required 
on  file  unless  to  bc  filed,  must  allow  tbe  same  to  be  filed  in  bis  ofiice  unless 
proved.'*'  ^^'  tbe  approval  of  tbe  proper  ofiicer  appear  tbereon,  endorsed 

according  to  tbe  provisions  of  section  119. 
uiTofficiany      §  127.  If  any  public  officer  required  by  law  to  give  bond, 
before  filing  perfomis  auv  ofiicial  act  before  bis  bond  is  approved  and  filed 

bond.  -T  .        -,   -^        .  .,  „  .     ,  -t  -f^,  .      . 

as  required,  be  is  guilty  ot  a  misdemeanor,  and  on  conviction 
must  be  fined  not  less  tban  five  bundred  dollars, 
^ven^soiici^*      §  128.  If  any  public  ofiicer  required  by  law  to  give  bond, 
T^m  b^^^i^  ^^^^^  ^^  ^^^  ^^^  same  witbin  tbe  time  berein  prescribed,  in  tbe 
proper  office,  notice  of  sucb  failure  must  be  given  by  tbe  offi- 
cer in  wbose  ofiice  sucb  bond  is  required  to  be  filed,  b}^  or 
during  tbe  two  first  days  of  tbe  session  of  tbe  circuit  court 
beld  in  tbe  county  in  wbicb  tbe  officer  so  failing  resides,  next 
after  sucb  failure,  to  tbe  solicitor  of  tbe  circuit  to  wbicb  sucb 
county  belongs  ;  and  any  officer  failing  to  give  sucb  notice  is 
guilty  of  a  misdemeanor,  and  on  conviction  must  be  fined  not 
less  tban  one  bundred  dollars, 
bond  t  fe^      §  129-  Every  officer  in  wbose  ofiice  tbe  official  bond  of  any 
endorsed,      public  officcr  is  filed,  must  endorse  on  sucb  bond  tbe  day  and 
year  wben  tbe  same  was  filed,  and  sign  bis  name  to  sucb  en- 
dorsement ;  and  on  failure  so  to  do  is  guilty  of  a  misdemean- 
or, and  on  conviction  must  be  fined  not  less  tban  fifty  dol- 
lars, 
o/officlar*        §  130.  Every  official  bond   executed  under  tbis  code,  is 
bond.  obligatory  on  tbe  principal  and  securities  tbereon  : 

1.  For  any  breacb  of  tbe  condition  during  tbe  time  tbe 
ofiicer  continues  in  office,  or  discbarges  any  of  tbe  duties 
tbereof 

2.  For  tbe  faitbful  discbarge  of  any  duties  wbicb  may  be 
required  of  sucb  ofiicer  by  any  law  passed  subsequently  to 
tbe  execution  of  sucb  bond,  altbougb  no  sucb  condition  is 
expressed  tberein. 

3.  For  tbe  use  and  benefit  of  every  person  wbo  is  injured, 
as  well  by  any  wrongful  act  committed  under  color  of  bis 
office,  as  by  bis  failure  to  perform,  or  tbe  improper  or  neglect- 
ful performance,  of  tbose  duties  imposed  by  law. 

Not  discharg-      R  131.  Sucb  bouds  are  not  discbara;ed  bv  a  sina;le  recovery. 

ed  by  single  ■,      Y  t  n  •  ,         ■  i        ■         ■  t     n  ^ 

recovery.      Dut  procecclings  may  from  time  to  time  be  instituted  tbereon 
until  tbe  wbole  penalty  is  exbausted. 
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§  132.  Whenever  any  officer  required  by  law  to  give  an  if  officer  acts 

n?  ■    T    ^  T  .  -I  "^        -,  -,1^.    ,.-'.,=>,  under  bond 

oliiciai  bond,  acts  under  a  bond  winch  is  not  m  the  penalty,  not  properly 
payable,  and  conditioned,  as  jDrescribed  by  law,  such  bond  is  bond"  t^o  'be 
not  void,  but  stands  in  the  place  of  the  official  bond,  subject  pJa^e'^orlhe 
on  its  condition  being  broken  to  all  the  remedies  which  the  o®*^'^i  ^°^^ 
person  aggrieved  might  have  maintained  on  the  official  bond 
of  such  officer,  executed,  approved  and  tiled,  according  to  law. 

§  133.  All  the  j)rovisions  of  this  and  the  preceding  article,  These  arti- 
apply  to  the  oaths  of  office  and  official  bonds  of  all  public  officeThfre*^ 
officers  of  this  state,  whose  office  may  be  established  hereafter,  f-^uL^^'^'*' 
unless  the  contrary  is  expressly  provided. 


AETICLE  lY. 

0/  requiring  certain  public  officers  to  give  additional  security  in 
certain  cases. 


Sec. 

134.  The  governor  to  require  addition- 

al security  of  the  comptroller 
and  treasurer,  wheu  necessary. 

135.  Officers  whose  bonds  approved  by 

circuit  judge,  how  and  in  what 
manner  required  to  give  addi- 
tional security. 

136.  When  bonds  approved  by  judge 

of  probate,  how  additional  secu- 
rity required. 

131.  Requisition  in  writing,  how  served 
and  what  to  specify. 

138.  At  what  time  the  additional  bond 


Sec. 

must  be  given  ;  failure  to  give 
it  within  ten  days  vacates  the 
office. 

139.  Additional  bond   to   be   of  same 

character  as  the  first,  and  filed 
in  same  office. 

140.  Fine  for  failure  to  file  additional 

bond. 

141.  Same  legal  effect  as  the  first. 

142.  First  bond  not  discharged,  but  re- 

mains in  force. 

143.  The  rights  of  the  sureties  among 

themselves. 


§  134.  It  is  the  duty  of  the  governor  to  require  additional  comptrouer 
bonds  of  the  comptroller  and  treasurer,  whenever  in  his  opin-  ^^^  treasa- 
ion  the  interest  of  the  state  demands. 

§  135.  Any  judge  of  probate,  clerk  of  the  circuit  court,  or  Additional 
any  other  officer,  whose  olhcial  bond  is  required  to  be  approved  officJrsVho^ 
by  a  judge  of  the  circuit  court,  must,  upon  the  address  of  a  bonds  are ap- 
majority  of  the  grand  jury  of  the  county  in  which  the  duties  circuit  judge ; 
of  such  office  are  exercised,  made  in  term  time  to  the  presi-  ^d^®"  ''^'^'"'' 
ding  judge  of  the  circuit  court,  or  in  vacation  upon  the  ad- 
dress of  any  three  members  of  the  court  of  county  commis- 
sioners to  the  judge  of  the  circuit,  be  required  by  such  pre- 
siding judge,  or  in  vacation  by  the  judge  of  the  cu-cuit,  to  give 
an  additional  bond. 

§  136.  Any  sheriff,  coroner,  justice  of  the  peace,  constable,  Bonds  ap- 
assessor,  tax  collector,  or  any  other  officer,  whose  official  bond  P'"?^e'^  }'y 

•       ni  T1  ■     T  jy  1  ■     }^'^S^  of  pro- 

is  required  to  be  approved  by  any  judge  oi  probate,  must  m  bate. 

like  manner,  upon  the  address  of  the  grand  jury  of  the  county 

made  in  term  time,  or  of  three  members  of  the  court  of  county 

commissioners  made  in  vacation,  be  required  by  such  judge 

of  probate  to  give  an  additional  bond. 

§  137.  The  requisition  to  give  additional  bonds  must  in  all 
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[title  5, 


Requisition 
in  writing 
•and  copy 
served. 


Additional 
bond,  when 
to  be  given. 


Penalty,  &c., 
of  additional 
bond. 


Failure  to  file 
it. 


Effect  of  such 
bonds. 


First  bond 
not  discharg- 
ed. 


Rights  of  su- 
reties among 
t  hemselves. 


cases  be  in  writing,  and  signed  by  the  officer  making  tlie 
same  ;  must  state  the  day  and  place,  wlien  and  wbere  tlie  offi- 
cer cited  must  appear  and  give  such  bond ;  and  a  copy  of 
such  requisition  must  be  personally  served  on  such  officer  be- 
fore the  day  specified  therein. 

§  138.  Such  officer  must  give  such  additional  bond  ten. 
days  after  the  day  specified  in  such  requisition,  and  failing  so 
to  do  he  vacates  his  office ;  and  the  officer  making  the  requi- 
sition must  at  once  certify  the  same  to  the  appointing  power, 
by  whom  the  vacancy  must  be  filled. 

§  139.  Such  additional  bonds  must  be  in  the  same  penalty, 
payable,  conditioned,  approved  and  filed  in  the  same  office,  as 
the  first  official  bond. 

§  140.  If  any  officer  giving  such  additional  bond,  fails  to 
file  it  in  the  proper  office,  mthin  ten  days  after  the  same  is 
approved,  he  is  guilty  of  a  misdemeanor,  and  on  conviction 
must  be  fined  not  less  than  five  hundred  dollars. 

§  141.  Ever}'  such  additional  bond  is  of  like  force  and 
obligation  on  the  principal  and  securities  thereon,  from  the 
time  of  its  approval,  and  subject  to  the  same  remedies  as  the 
first  official  bond. 

§  142.  In  no  case  provided  for  under  any  of  the  prece- 
ding sections  of  this  article,  are  any  of  the  oificial  bonds,  pre- 
viously executed,  discharged ;  but  each  remains  of  the  same 
force  and  obligation  as  if  the  additional  bonds  had  not  been 
given ;  and  any  person  aggrieved  can  have  his  remedy,  upon 
either  or  all  of  such  bonds,  in  the  same,  or  in  separate  pro- 
ceedings. 

§  143.  The  securities  in  either  bond  who  have  been  com- 
pelled to  make  any  payments  thereon,  for  the  principal 
obligor,  have  the  same  remedies  against  the  sureties  in  the 
remaining  bonds,  as  co-sureties  have  against  each  other; 
and  may  recover,  against  such  securities,  such  an  amount 
as  shall  be  in  the  same  proportion  to  the  sum  paid  by  the 
plaintiff,  as  the  aggregate  penalty  of  the  two  bonds  bears  to 
the  penalty  of  the  bond  of  the  defendant,  apportioning  the 
same  among  the  solvent  securities. 


ARTICLE  V. 


Of  the  discharge  of  the  securities  on  official  bonds  in  certain  cases. 


Sec. 

144.  Application     of     securities     on 

bonds,  approved  by  judge  of 
circuit  court  or  judge  of  pro- 
bate to  be  discharged,  to  be 
made  in  -writing,  and  state  cer- 
tain facts. 

145.  Addressed  to    approving  oiEcer. 

146.  Officer    to    require    principal    to 

give  a  new  bond,  and  notice  of 
the  requisition  to  be  served  on 
him. 


Sec. 

147.  Failure  to  give  new  bond  vacates 

the  office. 

148.  New  bond   to  be   approved  and 

filed,  with  the  application  and 
requisition,  with  the  first  bond. 

149.  Officer  fined   for    failui'e  to  file 

new  bond. 

150.  On  fihng  the  new  bond,  the  appli- 

cants are  discharged  from  all 
liabUity  afterwards  accruing. 
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Sec.                                                             j  Sec. 

151.  New    bond    binds    the    obligors  I  nor  the  liability  of  those  dis- 

from  the  time  of  approval,  as  j  ehai'ged,  before  that  time,   ac-                     • 

the  first  bond  does.                      I  crued,  nor  their  rights  among 

162.  Filing  new  bond   does  not  affect  |  themselves. 

the  obligors  in  the  first  bond  153.  Surities,  right   of  contribution  as 

who  did  not  apply  for  discharge,  to  new  bond. 

§  144.  Any  person  who  is  security  n|3on  the  ofhcial  bond  AppHcation 
of  any  public  officer,  required  to  be  approved  by  the  judge  be  discharg- 
of  the  circuit  court,  or  judge  of  probate,  can  discharge  him-  '^'^' 
self  from  such   securityship   whenever  he  is   in   danger  of 
being  made  liable  on  such  bond,  and  can  have  no  adequate 
remedy  against  his  principal,  in  consequence  of  his  inabihty 
to  discharge  such  liability,  upon  making  an  application,  in 
writing,  setting  forth  such  facts. 

§  145.  This  application  must  be  addressed  to  the  ofiicer  ^°  J'^°™ 
required  to  approve  such  bond,  and  must  be  sworn  to. 

I  146.  The  officer  to  whom  such  application  is  addressed  p  "i^cfpai'  to 
must  require  the  principal  named  in   such  application   to  give  new 
appear  before  him,   on  and  at  a  certain  day,   and  place,  and 
give  a  new  bond ;  which  requisition   must  be   in  writing, 
signed  by  the  of&cer  making  the  same,  and  must  be  person- 
ally served  on  such  principal  before  the  day  named  therein. 

I  147.  If  such  requisition  is  personally  served,  and  the  Jfaiiure  to 
officer  named  therein  fails  to  give  an  additional  bond,  within  ^^^  * ' 
ten  days  after  the  day  specified  in  such  requisition,  he  va- 
cates his  office ;  and  the  officer  making  such  requisition  must 
at  once  certify  the  same  to  the  appointing  power,  who  must 
fill  the  vacancy. 

§  148.  On  the  execution  of  the  additional  bond  provided  How  approv- 
for  in  this  article,  the  same  must  be  approved,  and  filed,  with  ^ 
the  application  and  requisition,  with  the  first  official  bond. 

S  149.  If  any  officer  givinar  such  additional  bond  fails  to  Penalty  for 

.         •  >    •  i3,iliirG  to  ulc 

file  the  same,  with  the  application  and  requisition,  as  re-  new  bond, 
quired  by  the  preceding  section,  within  ten  days  after  the 
approval  of  such  bond,  he  is  guilty  of  a  misdemeanor,  and, 
on  conviction,  must   be  fined  not   less  than   five  hundred 
dollars. 

§  150.  On  the  execution,  approval,  and  filing,  of  such  ad-  when  secm-i- 
ditional  bond,  such  applicants  are  exonerated  as  securities  on  ed.^    '^  ^'^" 
the  bond,  on  which  such  application  was  made,  from  all  lia- 
bility for  any  breach  of  the  condition  therein  contained,  ac- 
cruing subsequently  to  the  filing  of  such  additional  bond. 

§  151.  Every  such  additional  bond  approved  and  filed  as  w^en  new 
in  this  article  is  provided  for,  is  binding  on  the  obligors  fi-om  to  effect, 
the  time  of  its  approval,  and  subjects  them  to  the  same  lia- 
bilities, proceedings,  and  remedies,  as  are  provided  in  relation 
to  the  first  official  bond  of  such  officer. 

§  152.  The  exoneration  provided  for  in  section  150,  does  Appucant* 

m  -I  •  T    1  -T-  j^  i?  j_i  IT  •  1         alone  dis- 

not  anect  the  previous  liability  oi  any  oi  the  obligors,  neither  charged, 
are  any  of  the  obligors,  who  have  not  joined  in  such  apphca- 
tion,  discharged  from  any  liability,  accruing  after  the  filing  of 
such  additional  bonds  ;  and  the  obhgors  in  any  of  the  official 
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bonds,  wIlo  are  not  exonerated  under  the  provisions  of  this 
article,  are  liable  to  any  person  injured  by  the  breach  of  any 
of  such  bonds,  upon  either  or  all  of  the  same,  according  to 
the  provisions  of  section  142. 
Speties  g  153.  Whenever  the  sureties  on  either  bond  have  made 

ttfemsel^r^  any  payments  thereon,  on  account  of  the  principal  obligor 
therein,  they  are  entitled  to  the  same  remedies  and  recoveries 
against  the  sureties  in  the  remaining  bonds,  as  are  provided 
by  the  provisions  of  section  143. 


ARTICLE   VI. 

Of  proceedings  to  compel  the  delivery  of  books,  papers,  property, 
and  money,  hy  p)ii-hlic  officers  to  their  successors. 

Sec.  I  Sec. 

154:.  When  office  vacated,  (except  by'  158.  Search  warrant  issued  to  discover 

death,)  officer  to   deliver   the  \  such  property, 

books,    papers,  property,    and  j  159.  If  property,    books,    papers,    or 

money  of  the  office  to  Ivis  sue-  money  appertaining  to  the  of- 

cessor  on   demand ;  by  failure  fice  be  found  and  obtained,  they 

to  do  so  he  is  subjected  to  a;  are  delivered  to  the  successor  in 

fine.  the  office. 

155.  Proceedings  to    compel  delivery,    160.  Proceedings   Avhen    complaint    is 

how  instituted.  made  that  such  books,  dc,  are 

156.  Retiring    officer    may    discharge  in  the  possession  of  some  other 

himself  by  oatL  person. 

15Y.  Officer  refusing  to  make  delivery, 
or  discharge  himself  by  oath, 
imprisoned.  ' 

Property  and      |  154.  In  all  cases,  in  which  it  is  not  otherwise  expressly 
ered  to  sue-"  provided,  when  any  of&ce  is  vacated,  except  by  the  death  of 
^^'^^'         the  incumbent,  all  books,  papers,  property,  and  money,  be- 
longing or  appertaining  to  such  oihce,  must,  on  demand,  be 
delivered  over  to  his  qualified  successor  ;  and  every  person 
violating  this  section  is  guilty  of  a  misdemeanor,  and,   on 
conviction  thereof,  must  be  fined  not  less  than  two  hundred 
dollars. 
Proceedings       R  155.  If  anv  pcrsou   refuses,  or  neglects,  after  demand 

to  compel  de-        "t  -  J     ^  ,        ,        '  o  i 

uvery.  made,  to  deliver  over  any  books,  papers,  or  property,  as  re- 
quired in  the  preceding  section,  his  successor  may  make  com- 
plaint thereof  to  the  judge  of  the  circuit,  or  judge  of  pro- 
bate of  the  county,  in  which  the  person  refusing  resides ; 
and  if  such  ofS.cer  is  satisfied  by  the  oath  of  the  complainant, 
and  such  other  evidence  as  may  be  offered,  that  any  such 
books,  papers,  or  property,  are  withheld,  he  must  grant  an 
order  requiring  the  person  so  refusing,  to  show  cause  before 
him,  on  a  day,  and  at  a  place,  named  in  such  order,  why  he 
should  not  be  compelled  to  deliver  the  same. 
Officer  dis-  g  156.  At  the  time  so  appointed,  or  at  any  other  time  to 
affidavit,  which  the  matter  may  be  adjourned,  a  copy  of  such  order  hav- 
ing been  personally  served  on  the  person  so  refusing,  such 
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officer  must  proceed  to  inquire  into  the  circumstances.  If  the 
person  charged  with  withholding  such  books,  papers,  or  pro- 
perty, makes  affidavit  before  such  officer,  that  he  has  deliv- 
ered over  to  his  successor  all  such  books,  papers,  and  pro- 
perty, in  his  custody,  or  appertaining  to  such  office,  all  further 
proceedings  against  him  must  cease. 

S  157.  If  the  person  complained  against  does  not  make  9°  refusal, 

T        nn  T        ■  1    •  1  111  imprisoned. 

such  affidavit,  and  it  appears  that  any  such  books,  papers, 
or  property  are  withheld,  the  officer  before  whom  the  pro- 
ceedings are  had  must  by  warrant  commit  the  person  so 
withholding  to  the  jail  of  the  county,  there  to  remain,  until 
he  delivers  such  books,  papers,  and  jDroperty,  or  is  otherwise 
discharged  bylaw. 

§  158.  In  the  case  stated  in  the  preceding  section,  if  re-  search  war- 
quired  by  the  complainant,  such  officer  must  also  issue  his 
warrant,  directed  to  any  lawful  officer,  commanding  him,  in 
the  day  time,  to  search  such  places  as  may  be  designated  in 
such  warrant,  for  such  books,  papers,  and  property,  as  be- 
longed, and  appertained  to  the  office  vacated,  and  to  seize 
and  brino-  them  before  the  officer  issuing  such  warrant. 

§  159.  Upon  any  books,  papers,  or  property,  being  brought  Delivered  to 
before  such  officer,  by  virtue  of  such    warrant,  he  must  en-  obtained, 
quire,   and  examine,  whether  the  same   appertained  to  the 
office  vacated ;  in  which  case  he  must  cause  such  books,  pa- 
pers, and  property,  to  be  delivered  to  the  complainant. 

S  160.  If  any  person  holding  any  office  in  this  state,  dies,  ^f  ^  posses- 

ef..Jl  o         J  1  1  sion  of  any 

or  his  office  m  any  way  becomes  vacant,   and  any  books,  pa-  other  person, 

j_ii-  J.    •     ■  J.  -\         nc  proceedings 

pers,  or  property,  belonging,  or  appertaining  to  such  office,  to  recover, 
come  into  the  possession  of  any  person,  the  qualified  succes- 
sor to  such  offi.ce  may,  in  the  manner  before  prescribed  in 
this  article,  demand  such  books,  papers,  or  property,  from 
the  person  having  the  same  in  his  possession ;  and  on  the 
same  being  withheld,  an  order  may  be  obtained,  and  the  per- 
son charged  may,  in  like  manner,  make  oath  of  the  delivery 
of  all  such  books,  papers,  and  property,  that  ever  came  into 
his  possession ;  and  in  case  of  his  failure  to  make  such  oath, 
and  to  deliver  up  the  books,  papers,  or  property  so  demand- 
ed, such  person  must  be  committed  to  jail,  and  a  search  war- 
rant may  be  issued,  and  the  books,  papers  or  property  seized 
by  virtue  thereof  delivered  to  the  complainant,  as  herein  be- 
fore prescribed. 

ARTICLE  VII. 

Yacating  office^  death,  resignation,  removal,  and  salary. 

Sec. 


Sec. 

161.  Office  is  vacated : 

1.  By  death  of  officer. 

2.  By  resignation  when  allowed. 

3.  By  ceasing  to  be  a  resident. 

4.  By  judgment  of  a  competent  tri- 
bunal. 

5.  By  law  abridging  term  of  office, 


6.  In  other  cases  provided  by  law. 
162.  Judge  of  probate  of  the  county  in 
which  a  member  of  congress  re- 
sided, must  notify  the  governor 
of  his  death,  and  on  the  death  of 
other  officers,  notifies  the  officer 
who  fills  the  vacancy. 
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Sec. 
163.  Clerk  of  circuit  court  to  notify  go- 
vernor of  the  death  of  the  judge 
of  probate. 

164.  Notice  of  resignation  of  governor, 

to  "whom  sent. 

165.  Resignation   of  members  of  con- 

gress, or  of  the  general  assem- 
bly, to  be  made  to  the  govern- 
or, and  of  other  officers,  to  the 
one  who  fills  the  vacancy. 


Sec. 

166.  ITotiee  of  removal  of  officer  from 
his  prescribed  residence,  by 
whom  and  to  Avliom  given. 

16*7.  Notice  of  judgment  removing  offi- 
cer given  to  appointing  power, 
by  clerk  of  the  court. 

168.  Governor  to  give  notice  to  gene- 

ral assembly  of  A-acancies  to  be 
filled  by  it. 

169.  Salary  of  officers,  payable  quar- 

terly. 


Office,  how 
vacated. 


Notice  of 
death  of 
member  of 
congress  or 
or  of  the  as- 
sembly, by 
and  to  whom 
given. 


Of  judge  of 
probate. 


Of  resigna- 
tion of  gov- 
ernor. 


Of  members 
of  congress. 


Of  other  offi- 
cers. 


Notice  of  re- 
moval from 
county,  &c. 


Notice  of 
judgment, 
vacating  of- 
fice. 


§  161.  Any  office  in  tliis  state,  is  vacated: 

1.  By  the  death  of  the  incumbent. 

2.  By  his  resignation,  except  in  such  cases  as  are  excepted 
by  law. 

3.  By  ceasing  to  be  a  resident  of  the  state,  or  of  the  dis- 
trict, circuit,  or  county,  for  which  he  was  elected,  or  ap- 
jDointed. 

4.  By  the  decision  of  a  competent  tribunal,  declaring  his 
election,  or  appointment,  void,  or  his  ofiice  vacant. 

5.  By  an  act  of  the  general  assembly,  abridging  his  term 
of  office,   when  the  same  is  not  fixed  by  the  constitution. 

6.  In  such  other  cases  as  are,  or  may  be  declared  by  law, 
§  162.  On  the  death  of  any  senator,  or  representative,  from 

this  state,  to  the  congress  of  the  United  States,  or  of  any 
member  of  the  general  assembly,  the  judge  of  probate  of  the 
county  in  which  such  ofiicer,  at  the  time  of  his  death,  resided, 
must  give  notice  thereof,  to  the  governor ;  in  case  of  the 
death  of  the  governor,  such  probate  judge  must  give  notice 
to  the  president  of  the  senate ;  and  in  case  of  the  death  of 
any  other  officer,  except  justice  of  the  peace,  and  constable, 
to  the  officer  who  is  to  fill  the  vacancy. 

§  163.  On  the  death  of  judge  of  probate,  the  clerk  of  the 
circuit  court,  of  the  county  for  which  he  was  elected,  must 
give  notice  thereof  to  the  governor. 

§  161:.  The  governor,  if  he  resigns  during  the  session  of 
the  general  assembly,  must  transmit  his  resignation  to  the 
president  of  the  senate  ;  otherwise  to  the  secretary  of  state, 
who  must  notify  the  j^resident  of  the  senate. 

§  165.  The  resignations  of  senators  and  representatives  in 
congress,  and  members  of  the  general  assembly,  must  be 
transmitted  to  the  governor ;  and  in  all  other  cases,  except 
justices,  and  constables,  to  the  officer,  or  tribunal,  which  fills 
the  vacancy, 

§  166.  Notice  of  the  removal  of  any  officer,  other  than 
justices  of  the  peace,  or  constable,  from  the  state,  or  from  the 
district,  circuit,  or  county,  for  which  he  was  elected,  or  ap- 
pointed, must  be  given  by,  and  to  the  same  officers,  as  notice 
of  his  death  is  required  by  this  article  to  be  given. 

§  167.  Whenever  there  is  a  judgment  of  a  competent  tri- 
bunal declaring  any  election  or  appointment  void,  or  any 
office  vacated,  such  judgment  must,  if  the  vacancy  is  filled 
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by  appointment,  the  clay  after  tlie  time  for  taking  an  appeal 
lias  expired,  be  certified  by  the  clerk  of  such  court,  or  the 
judge,  if  there  be  no  clerk,  to  the  appointing  2)ower. 

§  168.  The  governor  must  give  notice  to  the  general  as-  of  vacancies 
sembly  at  each  session  thereof,  of  all  offices  to  be  filled  by  g°eneraf^as^^ 
that  body,  which  have  become  vacant,  or  which  will  be  va-  semwy. 
cated,  by  the  exj^iration  of  the  term  of  office,  before  the  next 
regular  session. 

§  169.  The  salaries  of  all  officers  are  payable  on  the  last  salaries, 
day  of  each  quarter  of  the  fiscal  year,  unless  otherwise  pro-  ^  ^^  '^"^' 
vided. 


m\k  0. 


ELECTORS  AND  ELECTIONS. 

Chapter  1.  Of  electors. 

"       2.  Of  general  and  special  elections  by  the  people. 

"  3.  Of  the  mode  of  notifying,  and  manner  of  conducting  general  elec- 
tions other  than  for  justices  and  constables. 

"       4.  Of  contesting  elections. 

"       0.  Electorsof  president  and  vice  president. 

"  6.  Elections  in  new  counties  until  entitled  to  a  separate  representa- 
tion for  congress  and  members  of  the  general  assembly. 

"       Y.  Elections  on  amendments  to  the  constitution.. 

"       8.  Penalties  for  violating  the  provisions  of  this  title. 

CHAPTER  I. 

OF   ELECTORS. 


Sec. 
1*70.  Qualifications  of  electors. 
I'ZL  Disqualifications  are : 

1.  Conviction  for  bribery,  larceny, 
or  other  offence,  (except  man- 
slaughter,) punishable  by  impri- 
sonment in  the  penitentiary. 


Sec. 

2.  Being  in  service  in  the  army  or 
navy  of  the  United  States. 
172.  What  a  residence  in  the  meaning 
of  this  chapter. 


§  170.  Every  Avhite  male  citizen  of  the  age  of  twenty-one  Quaiiflca- 
years,  who  is  a  citizen  of  the  United  States,  who  has  resided  ters. 
in  the  state  one  year  next  preceding  any  election,  and  for  the 
last  three  months  of  such  year,  in  the  county,  or  in  the  city, 
or  town,  if  entitled  to  a  separate  representation,  where  he  of- 
fers to  vote,  is,  unless  within  the  disabilities  imposed  by  the 
succeeding  section,  a  qualified  elector,  and  may  vote  within 
the  county,  or  within  the  city,  or  town,  if  entitled  to  separate 
representation,  of  his  actual  residence,  and  not  elsewhere, 
for  all  officers  elective  by  the  people. 

§  171.  No  person  must  vote  at  any  election  in  this  state  :  ^^''^'"S  "^^ 
1.  Who  has  been  convicted  of  bribery,  or  the  offer  to 
bribe,  larceny,  or  any  other  offence,  (except  manslaughter,) 
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Residence 
defined. 
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punislaable  by  confinement  in  the  penitentiary,  by  tlie  laws 
of  this  state,  unless  he  has  been  pardoned,  and  restored  by 
such  pardon  to  all  the  rights  of  citizenship. 

2.  Who  is  a  soldier,  seaman,  or  marine,  in  the  regular  ar- 
my, or  navy  of  the  United  States. 

§  172.  No  person  loses  or  acquires  a  residence  : 

1.  By  a  temporary  absence  without  the  intention  of  remov- 
ing. 

2.  By  being  a  student  in  any  seminary  of  learning. 

3.  By  being  under  confinement  or  safe-keeping  in  any  jail 
or  penitentiary. 

4.  By  navigating  any  of  the  waters  of  this  state,  the  United 
States,  or  the  high  seas,  without  having  acquired  any  other 
lawful  residence. 

5.  By  being  absent  from  his  place  of  residence  in  the  ser- 
vice of  this  state  or  the  United  States. 


CHAPTEE  II. 


OF  GENERAL  AND  SPECIAL  ELECTIONS  BY  THE  PEOPLE. 


Article  L  Of  general  and  special  elections  ;  for  what  offices  and  in  what  cases. 
"         2.  Election  precincts. 

"         3.  Special  elections  other  than  for  justices  and  constables  ;  how  or- 
dered and  conducted. 


ARTICLE  I. 

Of  general  and  special  elections ;  for  what  offices  andin  whatl 

cases. 


Sec. 

173.  What  officers  elected  by  the  peo- 

ple. 

174.  General   elections   for    governor, 

members  of  congress,  members 
of  the  house  of  representatives 
and  tax  collectors  held  first 
Monday  in  August,  biennially. 

175.  General  elections  for  senators  in 

each  district  and  clerks  of  the 
circuit  court  in  each  county  held 
first  Monday  in  August. 


Sec. 

176.  P'or  electors  of  president  and  vice 

president,  when  held. 

177.  Of   judges  of    circuit  court   and 

judges  of  probate,  on  the  first 
Monday  in  May. 

178.  Of  county  commissioners. 

179.  Of  justices  and  constables. 

180.  What  vacancies  filled  by  special 

elections. 

181.  Special  elections  held  on  Monday. 


people. 


Officers  elect-  §  ^'^^-  '^^®  following  officers  in  this  state  are  elected  by  the 
ed  by  the  qualified  electors,  namely :  The  governor,  members  of  the 
general  assembly,  representatives  in  congress,  sheriffs,  clerks 
of  the  circuit  courts,  county  commissioners,  tax  collectors, 
electors  of  president  and  vice  president  of  the  United  States, 
judges  of  the  circuit  courts,  courts  of  probate,  and  other  infe- 
rior courts,  justices  of  the  peace,  and  constables. 
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§  174.  Greneral  elections  for  tke  office  of  governor  tlirough-  f^^^^^^l  g^; 
out  the  state,  members  of  congress  in  each  congressional  dis-  ernor,  mem- 
trict,  members  of  the  house  of  representatives  and  tax  collec-  gress,  of  the 
tors  in  each  county  in  the  state,  are  to  be  held  on  the  first  of  re'pre^sen-^ 
Monday  in  August  in  the  year  eighteen  hundred  and  fifty-  cpjjjgtws'*^ 
three,  and  every  two  years  thereafter. 

§  175.  Greneral  elections  for  the  office  of  senator  to  the  gen-  state  sena- 
eral  assembly  throughout  each  senatorial  district,  sheriffs  and  and'circSt'' 
clerks  of  the  circuit  court  in  each  county  in  the  state,  are  to  '^°^^^^  *^'®'^^^^" 
be  held  as  often  as  may  be  necessary,  under  the  constitution 
and  laws  of  this  state,  on  the  first  Monday  in  August. 

§  176.  Greneral  elections  for  electors  of  j)resident  and  vice  rresicieiitiai 
president  of  the  United  States  are  to  be  held  throughout  the 
state  on  the  first  Tuesday  after  the  first  Monday  in  November 
in  the  year  eighteen  hundred  and  fifty-two,  and  every  four 
years  thereafter. 

§  177.  General  elections  for  judges  of  the  circuit  court  Eiectioa  of 
throughout  the  circuit,  and  judges  of  probate  and  other  infe-  ^"'  ^^^' 
rior  courts  in  their  respective  counties,  are  to  be  held  as  often 
as  may  be  necessary  on  the  first  Monday  in  May. 

§  178.  Greneral  elections  for  county  commissioners  in  each  county  com- 
county  in  the  state  are  to  be  holden  on  the  first  Monday  in  ™^^'°''^''^- 
August  in  the  year  eighteen  hundred  and  fifty -two,  and  every 
three  years  thereafter. 

§  179.  Greneral  elections  for  justices  and  constables  are  to  justices  and 
be  held  in  each  election  precinct  on  the  first  Monday  in  March  constables, 
in  the  year  eighteen  hundred  and  fifty -three,  and  every  three 
years  thereafter. 

§  180.  Special  elections  are  to  be  held  in  the  following  special  eiec- 

ooQAC!  •  tions,   when 

oases  '.  and  for  what 

1.  Whenever  a  vacancy  occurs  in  the  office  of  senator  or  °®'^®^  ^^''^■ 
representative  to  the  general  assembly,  by  reason  whereof 

any  district  or  county  mil  be  deprived  of  its  full  representa- 
tion, when  the  legislature  will  be  in  session  prior  to  the  next 
general  election  for  that  office. 

2.  When  a  vacancy  occurs  in  the  office  of  representative 
to  the  congress  of  the  United  States,  by  which  the  state  will 
be  deprived  of  its  full  representation,  at  any  time  congress 
may  be  in  session  prior  to  the  next  general  election  for  that 
office. 

3.  Whenever  any  general  or  special  election  for  members 
of  the  general  assembly  or  for  representatives  in  congress  is 
not  held. 

4.  In  such  other  cases  as  are  or  may  be  provided  for  by 
law. 

§  181.  All  special  elections  provided  for  by  this   article  Monday,  day 
must  be  holden  on  Monday.  of  elections. 


92 


PAKT   1,] 


ELECTION   PRECINCTS. 

AETIOLE  II. 


[title  6, 


Election  Precincts. 


Sec 
182 


Counties  laid 
ofiF  into  pre- 
cincts. 


Place  of  vo- 
ting in. 


Numbered 
and  recorded. 


How  and 
when  alter- 
ed. 


Changes  to 
be  recorded. 


Notice  to  be 
given  by 
sheriff. 


What  the  no- 
tices must 
state. 


Sec. 

cinets  and  places  of  holding  elec- 
tions. 

188.  What  the  notice  must  contain; 
hoAV  published. 

189.  Judges  of  probate  failing  to  record 
precincts  and  sherifls  failing  to 
give  notice,  fined. 

190.  If  court  fails  to  establish  precincts, 
special  court  to  be  held  ;  and  if 
not  established  by  special  court, 
judge  of  probate  to  do  it. 


To  be  established  and  boundaries 
defined. 

183.  Court  house  is  the  place  of  voting 

in  that  precinct;  place  of  voting 
in  each  precinct  to  be  fixed. 

184.  Precincts  and  places   of  holding 

election  to  be  recorded. 

185.  Precincts  may  be  altered;  Avhen 

and  in  Avhat  manner. 

186.  Alterations  also  to  be  recorded. 

187.  Sheriffs  to  give  notice  of  the  estab- 

lishment and  alteration  of  pre- 

§  182.  The  court  of  county  commissioners  of  each  county 
must,  at  a  court  to  be  held  on  the  first  Monday  in  May,  one 
thousand  eight  hundred  and  fifty-two,  lay  off  their  respective 
counties  into  the  necessary  number  of  election  precincts,  and 
define  clearly  the  boundaries  of  the  same. 

§  183.  The  place  of  holding  elections  in  the  precinct  in 
which  the  court  house  is  situated  is  at  such  court  house ;  and 
the  court  must  at  the  same  term  fix  a  place  in  each  of  the 
other  precincts  at  which  all  elections  therein  must  be  held. 

§  184.  Such  precincts  must  be  duly  numbered  and  entered, 
with  their  boundaries  and  places  where  elections  are  to  be 
held  therein,  on  the  records  of  such  court,  within  three  days 
after  its  adjournment. 

§  185.  Such  com-ts  may  alter  the  precincts  so  formed  and 
change  the  places  of  holding  elections  therein,  at  a  court  to  be 
held  on  the  first  Monday  in  February,  one  thousand  eight  hun- 
dred and  fifty-three,  and  on  that  day  every  three  years  there- 
after, and  not  at  any  other  time ;  but  no  such  alteration  must 
take  effect  until  the  first  Monday  of  March  next  thereafter. 

§  186.  All  alterations  made  in  such  precincts,  or  changes 
of  the  places  of  holding  elections  therein,  must  be  entered  of 
record  within  three  days  after  the  adjournment  of  the  court 
at  which  the  same  were  made. 

§  187.  Notice  of  the  formation  of  such  precincts,  their 
boundaries,  number,  and  place  of  holding  elections  therein, 
and  of  all  alterations  and  changes  therein,  must  be  given  by 
the  sheriff  of  the  county  within  fifteen  days  after  the  adjourn- 
ment of  the  court  at  Avhich  such  precincts  were  formed  or 
changes  made. 

§  188.  Such  notice  must  contain  an  accurate  description  of 
each  precinct  by  its  number  and  boundaries,  and  must  specify 
the  place  where  elections  are  to  be  held  therein ;  and  nf  any 
alteration  is  made  in  the  boundaries  or  number  of  any  pre- 
cinct, or  of  the  place  where  elections  are  to  be  held  therein, 
the  same  must  be  specified  in  the  notice,  which  must,  within 
the  time  prescribed  by  the  preceding  section,  be  posted  up  at 
the  court  house  door,  and  at  one  public  place  in  each  election 
precinct. 
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§  189.  Any  judge  of  probate,  failing  to  record  within  the  J^'^^'^'i'^e  *»  re- 
time, and  any  sheriff  faihng  to  give  the  notice  in  the   man-  notice, 
ner,  and  within  the  time,  required  by  this  article,  is  guilty  of 
a  misdemeanor,  and,  on  conviction,  must  be  fined  not  less  ^^'"^'^■ 
than  one  hundred  dollars. 

§  190.  If  the  court  of  county  commissioners  of  any  coun- if  com-t  fails 
ty  fail  to   lay  off  their  county  into  election  precincts,  and  *°  '^^  °^'  *^' 
appoint  places  of  holding  elections  therein,  according  to  the 
j)rovisions  of  this  article,  on  the  first  Monday  in  May,  one 
thousand  eight  hundred  and  fifty-two,  a  special  court  may  be  special  court 
held  for  that  purpose,  at  any  time  within  two  months  there- 
after; and  if  no  such  special  court  is  held,  the  judge  of  pro- 
bate must,  within  one  week  after  the  expiration  of  such  two 
months,  j^erform  the  duties  of  the  court  of  county  commis- 
sioners, as  required  by  this  article,  and  failing  so  to  do,  is 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  must  be 
fined  not  less  than  two  hundred  dollars. 


ARTICLE  III. 

Special  elections^  other  than  for  justices  and  constables^  how  or- 
dered and  conducted. 

Sec.  !  Sec. 

19L  Special  elections  under  this  arti- i  193.  Sheriff  to  give  notice  of  time  and 

cle,  ordered  by  govei'nor,  and  '  jjlaee  of  special  election. 

writs  of  election  to  issue  ;  what  I  194.  Sheriff  appoints  inspectors. 

the  writ  specifies.  195.  Conducted  as  general  elections. 
192.  Proclamation  of  special  election} 

to  congress.  I 

S  191.  All  special  elections  provided  for  by  this  article,  are  ^.p^'='^'  /'e'\- 

fi  ,-,,•'■,  -•^-i  .  •^.„,'.  tions  ordered 

to  be  ordered  by  the  governor,  who  must  issue  writs  of  election,  by  Governor, 
directed  to  the  sheriffs  of  the  counties  in  which  such  election 
is  required  to  be  held ;  and  must  specify  therein,  the  district, 
or  county  in  which,  and  the  day  on  Avhicli,  such  election  is 
to  be  held;  the  cause  and  object  of  the  same;  the  name  of 
the  person  in  whose  office  the  vacancy  has  accrued  ;  and  in 
all  cases  in  which  a  special  election  is  directed  in  a  district 
composed  of  more  than  one  county,  such  election  must  be 
directed  to  be  held  on  the  same  day  in  each  county. 

§  192.  The  governor  must  also  give  notice  of  any  special  Prociama- 
election  for  representatives  in  congress,  by  proclamation,  pub-  tionfor^con- 
lished  in  two  papers,  at  the  seat  of  government.  °''®^'- 

§  193.  Whenever  the  sheriff  of  any  county  receives  Q- writ  sheriff  to^ad- 
of  election  directing  a  special  election  to  be  held,  or  receives  tion  tn  his 
notice  of  a  special  election  for  representatives  in  congress,  ''°™*^" 
by  proclamation,  such  sheriff  must  immediately  give  notice 
of  the  time,  place,  and  object  of  such  election,  by  publication 
in  some  newspaper  in  his  county,  if  there  be  any  published 
therein,  and  if  not,  by  notice  at  the  court  house  door,  and  at 
three  other  public  places  in  his  county ;  and  any  sheriff  fail- 
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OF  ELECTIONS. 


[TITLE  6, 


Inspectors 
appointed. 


How  conduc- 
ted. 


ing  to  comply  with,  the  provisions  of  this  section,  is  guilty  of 
a  misdemeanor. 

§  194.  When  any  special  election  is  ordered  by  the  gov- 
ernor, the  sheriffs  of  the  counties  in  which  such  election  is  to 
be  held,  must,  within  three  days  after  receiving  notice  there- 
of, appoint  three  inspectors  of  such  election  for  each  precinct 
in  his  county,  and  such  insjDectors,  with,  the  returning  ofiEi- 
cers,  to  be  appointed  as  hereinafter  provided,  are  to  conduct 
such  election  at  their  respective  precincts ;  and  any  sheriff 
failing  to  comply  with  the  provisions  of  this  section,  is  guilty 
of  a  misdemeanor ;  and,  on  conviction,  must  be  fined  not  less 
than  one  hundred  dollars. 

§  195.  Special  elections  are  to  be  held  and  conducted,  the 
returns  thereof  made  and  certified,  certificates  of  election  giv- 
en, and  in  all  other  respects,  unless  otherwise  expressly  pro- 
vided, to  be  regulated  by  the  provisions  of  this  title,  in  rela- 
tion to  general  elections. 


CHAPTEE  III. 


OF  THE  MODE  OF  NOTIFYING  AND  MANNER  OF  CONDUCTING 
GENERAL  ELECTIONS,  OTHER  THAN  FOR  JUSTICES  AND 
CONSTABLES. 

Aeticle  1.  The  appointment  of,  and  notice  to,  inspectors  and  returning 
officers  ;  notice  of  the  elect'on ;  attendance  of  inspectors  and 
returning  officers ;  appointments  of  clerks,  and  oaths. 

"       2.  Of  opening  and  closing  the  polls,  voting  and  challenges. 

"  3.  Of  counting  out  and  estimating  the  votes,  giving  the  casting  vote, 
preserving  ballots  and  poll  lists,  and  making  returns  to  the  re- 
turning officer  of  the  county. 

"  4.  Certificates  of  election,  returns  of  returning  officers  of  coimties,  in 
certain  cases,  in  relation  to  certain  offices,  and  proceedings 
thereon;  casting  vote  in  certain  elections  ;  returns  of  returning 
officers  of  congressional  and  senatorial  districts ;  and  allowan- 
ces to  returning  officers  in  certain  cases. 

"       5.  Of  general  and  special  elections,  of  justices  and  constables. 

ARTICLE  I. 

The  apijointment  of^  and  notice  to^  inspectors  and  returning  offi- 
cers ^notice  of  the  election  ;  attendance  of  inspectors  and  return- 
ing officers  ;  appointment  of  clerks^  and  oaths. 


Sec. 
196.  Inspectors  for  each  precinct  ap- 
pointed by  judge  of  probate. 
19'7.  Sheriff  returning  officer  of  coun- 
ty, his  duty  as  such : 

1.  To  give  notice  of  election. 

2.  To  appoint  inspectors  if  judge  of 
probate  fails. 

3.  To  appoint  returning  officer  of 
each  precinct. 

4.  To  give  them  notice. 


Sec. 

198.  Inspectors  and  returning  officers 

to  be  present  at  election. 

199.  On  failure  of  inspectors  to  attend. 

200.  Returning  officer  absent,  inspec- 

tors to  appoint. 

201.  Clerks  appointed. 

202.  Oath  of  inspectors  and  clerks. 

203.  Sheriff  fined  for  neglect  of  duty. 


Inspectors,         §  196.  The  judgcs  of  probate  must,  at  least  thirty  days 
how  appoint-  "before  the  holding  of  any  general  election  in  this  chapter  pro- 
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videcl  for  in  liis  county,  appoint  three  inspectors  to  act  at  the 
place  of  holding  elections  in  each  precinct,  a  list  of  whose 
names  must  be  furnished  by  him,  to  the  sheriff,  within  three 
days  after  such  appointment ;  and  any  judge  of  probate  fail- 
ing to  comply  with  the  provisions  of  this  section,  is  giiilty  of 
a  misdemeanor,  and,  on  conviction,  must  be  iined  not  less 
than  one  hundred  dollars. 

§  197.  The  sheriff"  is  the  returnina;  of&cer  of  the  county  for  J^'^^ng  of- 

<  ■  .  ..*^  fiCGF     1113    dll* 

all  general  elections,  in  this  chapter  specified.     It  is  his  duty :  ty,  &c. 

1.  To  give  notice  at  least  thirty  days  before  each  election, 
by  publication  in  some  newspaper  in  his  county,  if  there  is 
any  published  therein,  and  if  not,  by  writing  set  up  at  the 
court  house  door,  and  three  other  public  places  in  the  coun- 
ty, of  the  time  of  holding,  and  the  offices  to  be  filled  by  such 
election. 

2.  On  the  failure  of  the  judge  of  probate  to  appoint  in- 
spectors, as  provided  in  this  article,  or  if  no  such  of&cer  is 
qualified,  then  to  act  in  his  place,  in  the  appointment  of  such 
inspectors. 

3.  To  appoint,  at  least  thirty  days  before  such  election,  a 
returning  officer  for  each  precinct  in  his  county. 

4.  To  give  notice  to  such  inspectors  and  returning  officers 
at  least  five  days  before  such  election. 

§  198.  The   inspectors  and  returning  officers   appointed  inspector* 
under  this  article,  must  be  present  at  the  place  of  holding  the  fng^omceTs^to 
election  in  their  precincts,  by  the  hour  of  nine  in  the  morn-  ™eet. 
ing  on  the  day  of  election. 

§  199.  On  the  failure  of  the  inspectors  to  attend  at  that  Failure  of  in. 
hour,    such  as  are  present   may  complete  their  number ;  if  augend"  ^ 
none  are  present,  the  returning  officer  of  the  precinct  must 
appoint  three  others,  to  act  in  their  place ;  and  if  such  re- 
turning officer  is  absent,  any  thee  freeholders  or  household- 
ers may  act. 

§  200.  If  the  returning  officer  is  not  present  at  the  hour  ^, 

".,-,.  ,,1  •  T  Of  returnuig 

appointed,  the  inspectors,  or  those  acting  as  such,  must  ap-  officer. 
point  one. 

S  201.  The  inspectors,  before  openins:  the  polls,  must  se-  cierks  of 

tIj_  xi.l1  r)  election. 

lect  two  persons  to  act  as  cierJis. 

§  202.  Before  opening  the  polls,  the  inspectors  and  clerks  oathof  in- 
must  take  an  oath,  to  perform  their  duties  at  such  election,  cfj^k^"  ^^^ 
according  to  law,  to  the  best  of  their  judgment;  and  the  in- 
spectors must  also  swear,  that  they  will  not  themselves,  or, 
knowingly,  allow  any  other  person  to  compare  the  number 
of  the  ballots  with  the  number  of  the  votes  enrolled ;  which 
oath  may  be  administered  by  the  inspectors  to  each  other,  or 
by  the  returning  officer,  or  a  justice  of  the  peace. 

§  203.  Any  sheriff" failing  to  give  notice  of  elections,  or  to  sheriff 's  neg- 
appoint  inspectors,  or  returning  officers,  and  to  notify  them  ^e.°^'^'^'^' 
when  practicable,  as  required  by  the  provisions  of  this  arti- 
cle, is  guilty  of  a  misdemeanor  ;  and,  on  conviction  thereof, 
must  be  fined  not  less  than  one  hundi^ed  dollars. 
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OF   ELECTIONS. 
ARTICLE  II. 


[title  6, 


Of  opening  and  closing  tlie  iiolls ;  voting  and  challenges. 


Sec.  Sec. 

204.  Hours  of  ojDemng  aud  closing  the 

poUs. 

205.  Proclamation  before  election  open-    212. 

ed.  213 

206.  Vote  to  be  by  ballot.  j  214. 
20Y.  What  ballot  ii?,  and  what  to  spe-  j  215. 

cify. 

208.  Name  of  person  offering  ballot  to 

be  called  out,  and  his  ballot  re-  |  216. 
ceived  if  not  objected  to. 

209.  Name  of  voter  placed  on  poll  list,  j 

and  number  of  his  vote.  !  217. 

210.  Nmnber  then   placed    on   ballot  i 

without  opening  it,  |  218. 

211.  In  elections   iov    certain    officers,  i 


ballots  for  each  office  placed  in 
separate  box. 

Challenge  of  voter. 

Challenged  party  to  be  sworn. 

Then  examined  as  to  qualification. 

Record  of  conviction  of  crime  re- 
ceived, and  evidence  of  identity 
of  person. 

Certificate  ofnaturahzatiou  not  re- 
quired, but  oath  made  in  wi'iting, 
and  filed. 

Refusing  to  be  sworn  or  to  answer. 
vote  rejected. 

Ballot  rejected  for  disqualification, 
marked  and  preserved. 


Election 
hours. 


Proclamation 
of  commence- 
ment. 


Vote  by  bal- 
lot. 


What  ballot 
contains. 


If  no  objec- 
tion made, 
ballot  to  be 

received. 


Voters  num- 
bered on  poll 
lists. 


Ballot  also 
numbered 
and  deposi- 
ted. 


Separate  bal- 
lot boxes  for 
certain  offi- 
ces. 


§  204.  The  polls  must  be  opened  at  each  place  of  voting,  in 
each  precinct,  between  the  hours  of  nine  and  ten,  in  the 
morning,  and  kept  open,  without  intermission,  or  adjourn- 
ment, until  the  hour  of  five  in  the  afternoon,  and  no  longer. 

§  205.  The  inspectors,  before  they  commence  receiving 
ballots,  must  cause  it  to  be  proclaimed  aloud  at  the  place  of 
voting,  that  the  election  is  opened. 

§  206.  At  all  elections  by  the  people,  the  electors  must 
vote  by  ballot. 

§  207.  The  ballot  must  be  a  paper  ticket,  on  which  must 
be  written,  or  printed,  or  partly  written,  and  partly  printed, 
the  names  of  the  persons  for  whom  the  elector  intends  to 
vote,  and  must  designate  the  ofRce  for  which  each  person  so 
named  is  intended  by  him  to  be  chosen. 

§  208.  When  any  person  offers  to  vote,  the  returning  offi- 
cer must  call  his  name  audibly,  and  distinctly ;  and  if  there 
be  no  objections  as  to  the  qualifications  of  such  person  as  an 
elector,  must  receive  his  ballot. 

§  209.  The  name  of  each  elector,  whose  ballot  has  been 
so  receiA'ed,  must  immediately  be  taken  down  by  each  clerk 
on  separate  hsts,  which  are  headed  "names  of  voters,"  and 
called  poll  lists ;  and  the  number  of  the  order,  in  which  such 
elector  votes,  must  at  the  same  time  be  entered  by  each  clerk 
against  his  name ;  the  first  elector  voting  being  number  one ; 
the  second,  number  two ;  and  so  on  to  the  last  elector  voting. 

§  210.  The  returning  officer  must  then  hand  the  ballot  to 
one  of  the  inspectors,  who  must  number  it  with  the  same 
number  as  the  name  of  the  voter  on  the  poll  list,  and  the  bal- 
lot must  then,  "without  being  opened,  or  examined,  be  depo- 
sited in  the  proper  ballot  box. 

§  211.  At  all  elections  for  governor,  representatives  in 
congTess,  members  of  the  general  assembly,  judges  of  the 
cu'cuit,  probate,  and  other  inferior  comls,  the  ballots  given 
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for  each  of  such  offices  must  be  deposited  in  separate  boxes. 

§  212.  Any  person  offering  to  vote,  may  be  challenged  challenge  of 
by  the  returning  officer,  by  either  of  the  inspectors,  or  by  ^°'^'"* 
any  qualified  elector ;  and  it  is  the  duty  of  each  inspector  to 
challenge  any  person  offering  to  vote,  whom  he  knows,  or 
suspects,  not  to  be  qualified  as  an  elector. 

§  213.  When  any  person  oftering  to  vote  is  challenged,  voter  then 
if  his  ballot  is  not  withdrawn,  one  of  the  inspectors  must  ten-  ^''°™' 
der  to  him  the  following  oath :     "  You  do  swear  that  you 
will  fully  answer  all  such  questions  as  may  be  put  to  you, 
touching  your  qualifications  as  an  elector," 

§  214.  The  inspectors,  or  one  of  them,  must  examine  him  Examined, 
as  to  his  qualifications  as  defined  by  the  fifth  section  of  the 
third  article  of  the  constitution  of  this  state. 

§  215.  The  inspectors  may  also  receive  proof  that  the  Record  of 
person  challenged  is  disqualified  as  an  elector  by  the  com-  rec'eTved!" 
mission  of  one  of  the  crimes  specified  in  section  171  of  this 
code  ;  but  he  must  not  be  required  to  answer  any  question 
as  to  his  conviction  of  such  crimes,  nor  must  any  evidence 
thereof  be  received  other  than  a  duly  authenticated  record  of 
such  conviction ;  except  such  proof  as  is  necessary  to  estab- 
lish his  identity  with  the  person  named  in  such  record,  or 
such  as  may  be  adduced  by  him  to  rebut  such  evidence  of 
identity. 

§  216,  If  it  appears,  on  the  examination  of  the  person  Affidavit  of 
challenged,  that  he  is  a  naturalized  citizen,  he  must  not  be  ^j^^*^""^^^^- 
required  to  produce  a  certificate  or  record  of  such  naturaliza- 
tion, but  may  be  required  to  make  affidavit,  in  writing,  set- 
ting forth  that  he  has  been  naturalized ;  the  time  when,  as 
near  as  may  be,  to  the  best  of  his  recollection ;  and  the  place 
where ;  which  affidavit  must  be  filed  in  the  office  of  the 
judge  of  probate  by  the  inspectors. 

§  217.  If  any  person  refuses  to  take  such  oath,  or  to  an-  Refusing  to 
swer  any  of  such  questions,   or  answering  that  he  is  a  natu-  voter^^ed^ 
ralized  citizen,  to  make  the  affidavit  required  by  the  pre- 
ceding section,  his  vote  must  be  rejected. 

§  218.  If  on  such  examination  and  proof,  it  appear  that  Baiiot  reject- 
the  person  challenged  is  not  a  qualified  elector,  according  to  a^atL^to 
the  constitution,  and  the  provisions  of  this  code,  his  vote  an/mwke^ 
must  be  rejected,  and  the  ballot  marked  with  the  name  of 
the  person  offering  it,  laid  aside  by  the  inspectors. 

§  219.  The  inspectors  have  authority  to  maintain  regulari-  Authority  of 
ty  and  order  ;  to  preyent  all  disorderly  and  riotous  conduct  "^^"^^^  '^^^' 
during  the  election,  and  during  the  canvass,  and  estimate  of 
the  vote,  after  the  polls  are  closed ;  and  to  keep  access  to  the 
polls  free  and  unobstructed. 

§  220.  If  any  person  refuses  to  obey  the  lawful  command  Rioters,  &e., 
of  the  inspectors,  or  by  riotous  or  disorderly  conduct  in  their  ""P"^*^""^- 
presence  or  hearing,  interrupts  or  disturbs  their  proceedings, 
they  may  commit  such  person  to  the  jail  of  the  county,  for 
not  exceeding  twenty-four  hours,  by  an  order  directed  to  any 
sheriff  or  constable,  either  of  which  officers  are  bound  to 
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execute  sucli  order,  and  willfully  failing  so  to  do  are  guilty 
of  a  misdemeanor. 


ARTICLE  III. 

Of  counting  out  and  estimating  the  vote^  preserving  ballots  and 
poll  lists^  and  making  returns  to  the  returning  officer  of  the 
county. 


Sec. 

221. 
222. 


223. 


224. 


225. 


Couuting  out  votes,  when  aud  how 

conducted. 
Votes    counted    out   aloud,    and 

separate   lists  of   the   votes   of 

each    candidate    kept;    double 

ballots  rejected,  and  su]:)erfluous 

names  also. 
Statement  of  vote  made  in  writing, 

and  poU.  Ust  signed  and  cei'tified, 

sealed  aud  dehvered  returning 

officer. 
Ballots  labeled  and  sealed;  how 

disposed  of 
Returning   officer   of  precinct  to 

deliver  to  returning  officer  of  the 


Sec. 

county  the   statement  and  poll 

list. 
226.  When  retm-ning  officer  to  make 

estimate  of  the  county  vote,  and 

where  and  in  what  manner. 
22*7.  Casting  vote  in  election  by  county. 

228.  Statement  of  the  vote  to  be  made 

by  returning  officer  of  the  coun- 
ty, dehvered  to  judge  of  probate, 
by  him  recorded. 

229.  Person  having  highest   vote  de- 

clared elected. 

230.  Returns  and  poll  lists,  how   dis- 

posed of. 

231.  Waut  of  form  not  to  vitiate. 


Manner  of 
counting  out 
vote. 


Vote  counted  §  221.  The  counting  out  of  the  votes  may  commence  at 
out  publicly,  ^j^y  im\Q  after  the  hour  of  two  in  the  afternoon,  when  the 
inspectors  are  at  leisure ;  and  it  must  commence  as  soon  as 
the  polls  are  closed  ;  must  be  done  as  publicly  as  practicable 
without  inconvenience  to  those  engaged,  and  not  adjourned 
until  fully  completed. 

§  222.  In  counting  out,  the  returning  officer  or  one  of  the 
inspectors  must  take  the  ballots,  one  by  one,  from  the  boxes 
in  which  they  have  been  deposited,  at  the  same  time  reading 
aloud  the  name  of  the  persons  written  or  printed  thereon, 
and  the  office  for  which  such  persons  are  voted  for ;  they 
must  sejDarately  keep  a  calculation  of  the  number  of  votes 
each  person  receives,  and  for  what  office  he  receives  them ; 
and  if  two  or  more  ballots  are  found  rolled  up  or  folded  to- 
gether, so  as  to  induce  the  belief  that  the  same  was  done 
with  a  fraudulent  intent,  such  ballots  must  be  compared  by 
their  number  with  the  poll  lists,  and  if  ascertained  to  be 
fraudulent,  must  be  rejected ;  or  if  any  ballot  contains  the 
names  of  more  persons  than  the  voter  had  a  right  to  vote 
for,  the  first  of  such  names  on  such  ticket,  to  the  number 
the  voter  was  entitled  to  vote  for,  only  must  be  counted, 
statement  of  §  223.  As  soou  as  the  ballots  are  all  counted  out,  the  in- 
poulist^'ler-  specters  must  ascertain  the  number  of  votes  received  for  each 
tified  and     persou,  and  for  what  office,  and  must  make  a  statement  of 

given  to  re-    j--,  '  ,  .    .  i  •    i  t  •  t    i 

turning  offi-  tnc  samc,  m  writmg,  which  statement  must   be  signed  by 

"^'"'  them ;  they  must  also  certify,  in  writing  on  one  of  the  poll 

lists,  that  it  is  the  poll  list  of  the  election  precinct  at  which 

they  were  managers ;  the  day  and  year  on  which  such  elec- 
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tion  was  held,  and  for  what  offices ;  wliicli  certificate  must 
be  signed  by  them ;  and  sucli  statement  of  the  votes,  and 
poll  lists,  thus  certified,  must  be  sealed  up  together,  directed 
to  the  returning  officer  of  the  county,  and  be  delivered  to 
the  returning  officer  of  the  precinct. 

§  224,  The  inspectors  must  then  seal  up  the  ballots  deposi-  Baiiots  and 
ted  in  the  different  boxes,  and  the  rejected  ballots  in  sepa-  disposed  ofT 
rate  parcels,  which  parcels  must  be  labeled,  so  as  to  show 
for  what  office,  or  offices,  the  ballots  contained  therein  were 
received,  and  in  case  of  rejected  ballots,  the  label  must  so 
designate  them ;  and  must  also  seal  up  the  other  poll  lists, 
and  label  the  same ;  and  the  ballots  and  poll  lists  thus  sealed 
up,  must  be  kept  for  sixty  days,  and  then  be  destroyed,  with- 
out opening,  unless  within  that  time  the  inspector  having 
them  in  keeping  is  notified,  that  the  election  of  some  office 
for  which  the  election  was  held  will  be  contested ;  in  which 
case  he  must  proceed  as  is  hereinafter  in  this  title  provided 
for. 

§  225.  The  statement  of  votes  and  the  poll  list  delivered  statements 
under  the  provisions  of  this  article  to  the  returning  officer  of  r^tumeVtf^ 
the  precinct,  must  be  delivered  to  the  returning  officer  of  t°"^'^„  l^, 
the  county,  within  three  days  after  the  election ;  and  on  fail-  cer. 
ure,  the  returning  officer  of  the  precinct  is  guilty  of  a  misde- 
meanor, and,  on  conviction,  must  be  fined  not  less  than  one 
hundred  dollars. 

S  226.  On  the  Saturday  next   after  the  election,  at  the  voteofcoun- 

•  .  •  tv  to   DC   6Stl* 

hour  of  twelve  in  the  morning,  the  returning  officer  of  the  mated. 
county  in  person,  or  by  deputy,  at  the  court  house,  in  the 
presence  of  the  judge  of  probate  and  clerk  of  the  circuit 
court,  or  if  there  be  no  such  judge  or  clerk,  or  if  either  of 
them  fail  to  attend,  his  place  must  be  supplied  by  a  respecta- 
ble freeholder  or  householder  of  the  county ;  and  in  ,the  pres- 
ence of  such  other  persons  as  choose  to  attend,  must  make  a 
correct  estimate  from  the  returns  of  the  votes,  from  the  sev- 
eral precincts  in  his  county,  of  the  whole  number  of  votes 
given  therein  for  each  office,  and  the  person  to  whom  such 
votes  were  given. 

§  227.  On  making  such  estimate,  if  it  is  found  that  two  or  casting  vote 
more  persons  have  the  highest  and  an  equal  number  of  votes  ^^^^  ^f^^^l 
for  the  same  office,  to   be  filled  by  the  votes  of  a  single  county, 
county,  the  sheriff  of  the  county  in  person,  or  if  he  is  absent 
or  his  office  vacant,  the  judge  of  probate,  and  if  he  be  absent 
or  his  office  vacant,  the  clerk  of  the  circuit  court  of  such 
county,  must  give  the  casting  vote  as  between  such  persons. 

§  228.  As  soon  as  the  estimate  required  is  made,  and  the  statement  of 
casting  vote,  in  the  case  provided  for  by  the  preceding  sec-  siSdVnd^^ 
tion,  given,  the  returning  officer  of  the  county,  or  the  person  ^j^'^J^^^^^/  ^^^ 
attending  in  his  place,  must  make  out  a  statement  in  writing  bate, 
showing : 

1.  What  offices  the  election  was  held  to  fill. 

2.  The  whole  number  of  votes  given  in  the  county,  for 
each  office,  according  to  the  returns  from  the  election  pre- 
cincts. 
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Recorded  by 
him. 

Election  de- 
clared. 


8.  The  names  of  the  persons  to  whom  such  votes  were 
given,  the  number  each  one  received,  and  the  office  he  re- 
ceived them  for. 

Which  statement,  signed  by  him,  must  on  the  same  day  be 
dehvered  to  the  judge  of  probate  of  his  county,  or,  if  there 
be  no  judge  of  probate,  to  the  clerk  of  the  circuit  court  of 
such  county,  and  must,  by  such  judge  or  clerk,  be  recorded 
in  his  ofidce. 

§  229.  The  person  having  the  highest  number  of  votes, 
including  the  casting  vote,  given  for  each  office,  to  be  filled 
by  the  votes  of  a  single  county,  must  be  declared  duly  elect- 

Retums  and  ed  tO  SUCh  officC. 

precincts °         §  230.  The  rctums  and  poll  lists  of  the  different  precincts 
ed^t" /udge^of  must  then  be  delivered  to  the  judge  of  probate,  by  the  return- 
probate.       ij2g  officer  of  the  county,  or  if  there  be  no  such  judge,  to  the 
months.       clcrk  of  the  circuit  court,  and  must  be  kept  by  such  judge  or 
clerk,  one  year  free  to  the  inspection  of  all  persons ;  unless 
the  election  of  some  person  declared  to  be  elected  at  such 
election  is  contested ;  in  which  case  they  must  be  preserved, 
subject  to  the  order  of  the  officer  or  tribunal  trying  such  con- 
Retums  Ac.  '^est,  Until  the  same  is  finally  determined, 
not  set  aside      g  231.  No  rctum,  poll  list.  Or  Certificate,  made  to  the  re- 
form, turning  officer  of  the  county,  must  be  set  aside  for  want  of 
form,  or  on  account  of  not  being  properly  directed,  if  the 
same  can  be  clearly  understood ;  and  any  such  return,  poll 
list,  certificate,  signed  by  a  majority  of  the  inspectors,  is  suffi- 
cient. 


AKTICLE  IV. 

Certificates  of  election;  returns  of  returning  officers  of  coun- 
ties in  certain  cases  ;  in  relation  to  certain  offices^  and  proceed- 
ings thereon ;  casting  vote  in  certain  elections ;  returns  of 
returning  officers  of  congressional  and  senatorial  districts  ; 
and  allowances  to  returning  officers  in  certain  cases. 


Sec. 

232.  Returning  oflBcer  to   give  person 

elected  by  the  county  a  certifi- 
cate of  election. 

233.  When  person  elected  by  a  county, 

is  conimissioned  by  the  govern- 
or, return  to  be  made  to  sec- 
retary of  state  by  mail. 
224.  Commission,  when  issued. 

235.  In  elections  for  governor,  returns 

made  to  speaker  of  the  house. 

236.  In  elections  of  representatives  in 

the  general  assembly,  returns, 
how  made. 

237.  Senatorial  districts  formed  by  one 

county,  sheriff  is  the  returning 
officer. 

238.  In  elections  of  senators,  returns 

made  to  the  returning  officer 


Sec. 

of  the  district  by  shei  iff  of  each 
county. 

239.  Sheriff  of  each  county  to  make  re- 

tm^ns  of  congressional  election 
to  retm-ning  officer  of  the  dis- 
trict. 

240.  Estimate  of  vote  in  eorgrcssional 

or  senatorial  district,  when  and 
by  whom  made. 

241.  Notice   to   be    given  to    soHcitor 

of  failure  of  returning  officers 
of  counties  to  make  returns  to 
the  officer  of  the  congressional 
or  senatorial  district. 

242.  In  ease  of  a  tie  vote  for  senator 

of  a  district  or  member  of  Con- 
gress, retui'mng  officer  to  give 
casting  vote. 

243.  Certificate  of  election  then  given — 
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Sec. 

entitles  member  of  congress  to 
a  commission.     " 

244.  Returns  of  election    for  congress 

made  to  secretary  of  state. 

245.  Of  senatorial  election,  to  seeretaiy 

of  state. 

246.  Compensation  of  retm-ning  ofiieers 

of  counties,  -when  and  how  paid. 
24*7.  Returning  officers  of  counties  to 
make  returns  of  elections  of 
circuit  judges  to  secretary  of 
state.     Penalty  for  failure. 


Sec. 

248.  Secretary  of  state  to  make  an  es- 

timate of  the  vote  and  commis- 
sion person  elected. 

249.  Who  gives  casting  vote  in  case  of 

tie  vote  for  cu-cuit  judge. 

250.  The  returns  must  be  in  wiiting. 

Contents  of  the  returns. 

251.  Manner  of  maldug  returns. 

252.  Returns,  <fec.,  not  vitiated  ibrwaut 

of  form. 


When  com- 
misaion  to  is- 


§  232.  In  all  cases  in  wliich  any  person  is  declared  duly  certificate  of 
elected,  according  to  the  provisions  of  the  preceding  article, 
to  any  ofBice  to  which  he  is  chosen  by  the  votes  of  the  county 
in  which  the  election  was  held,  the  returning  officer  of  such 
county  must  make  out  a  certificate  of  his  election,  and  de- 
liver it,  on  demand,  to  the  person  entitled  thereto. 

§  233.  In  all  cases  in  which  the  persons  elected  by  the  if  officer  to 
vote  of  a  single  county  are  commissioned  by  the  governor,  sfonedTy' 
the  returning  officer  of  such  county  must  make  return  of  fuvH^mlae' 
such  election  to  the  secretary  of  state,  by  mail,  to  be  depos-  to  secretary 

-•  n  1  .of  state 

ited  in  the  post  office  within  three  daj^s  after  the  declaration 
of  election  is  made,  as  required  in  the  preceding  article. 

§  234.  A  commission  may  issue  to  the  person  appearing 
from  such  returns  to  be  elected,  on  the  receipt  of  the  same  ml 
by  the  secretary  of  state,  or  it  may  issue  on  the  production 
of  the  certificate  of  election  to  the  person  named  therein. 

S  235.  When  any  general  election  is  held  for  the  office  of  Returns  in 

.^  ,  •  nf  PI  1  i  ^  election  for 

governor,  the  returning  officer  of  each  county  must  make  a  governor, 
return  of  such  election,  as  held  in  his  county,  by  mail,  directed 
to  the  speaker  of  the  house  of  representatives,  to  the  care  of 
the  secretary  of  state,  at  the  seat  of  government ;  and  must 
also  forward  a  duplicate  return,  by  a  member  of  the  general 
assembly,  which  must  by  such  member  be  delivered  to  such 
speaker,  on  or  before  the  third  day  of  the  session  of  the  gen- 
eral assembly  next  after  such  election. 

§  236.  When  any  general  election  is  held  for  representa-  in  elections 
tives  to  the  general  assembly,  the  returning  officer  of  each  tItiveJIn  the 
county  must  make  return  of  such  election,  by  mail,  to  the  f^lf  *^" 
secretary  of  state,  and  must  also  transmit  a  duplicate  return 
to  him,  by  a  member  of  the  general  assembly,  which  must 
be  delivered  by  such  member  on  or  before  the  second  day 
of  the  session. 

§  237.  When  a  senatorial  district  is  formed  by  one  county,  ggeJ^ofg^n': 
the  sheriff  of  such  county  is  the  returning  officer  of  such  dis-  toriai  m- 

,    ■    ,iu  "^  trict. 

trict,^ 

§  238.  When  a  general  election  is  held  for  the  office  of  f/^';;-[°/;/ 
senator  to  the  general  assembly,  and  the  senatorial  district  is  elections;  to 
composed  of  more  than  one  county,  the  returns  of  such  elec- 
tion must  be  made  by  the  returning  officers  of  the  proper 


*See  section  28. 
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counties  to  the  returning  officer  of  such,  senatorial  district, 
within  five  days  after  making  the  estimate  of  the  county 
vote,  as  required  by  section  226 ;  and  should  any  returning 
officer  of  any  county  fail  to  comply  with  the  provisions  of  this 
section,  he  is  guilty  of  a  misdemeanor,  and,  on  conviction, 
ftfuure^  ^°'    must  hc  fiucd  not  less  than  five  hundred  dollars. 
Of  elections       §  239.  Whenever  a  general  election  is  held  for  the  office 
to  congress.  ^£  j-eprescutative  in  congress,  the  returns  of  such   election 
must  be  made  by  the  returning  officers  of  the  proper  coun- 
ties, to  the   returning  officer  of  the  congressional  district, 
within  six  days  after  the  estimate   of  the  county  vote,  as 
required  by  the  provisions  of  section  226 ;  and  if  any  return- 
ing officer  of  a  county  fails  to  comply  with  the  provisions  of 
this  section,  he  is  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, must  be  fined  not  less  than  five  hundred  dollars. 
Estimate  of       §  240.  At  the  hour  of  twelve  in  the  morning,  on  the  sec- 
gressionar"  ond  Saturday  after  any  election  for  the  office  of  senator  to 
trtSons^'  the  general  assembly,  in  a  district  comjoosed  of  more  than 
how  and   '  one  couuty,  or  for  representative  in  congress,  the  returning 
w  en  ma  e.  ^-g^^g^.  q£  q^q}^  senatorial  or  congressional  district,  either  in 
person  or  by  deputy,  at  the  court  house  of  his  county,  in  the 
presence  of  the  judge  of  probate  and  the  clerk  of  the  circuit 
court  of  his  county,  and  if  either  of  them  fail  to  attend,  their 
places  must  be  supplied  by  a  respectable  freeholder  or  house- 
holder of  such  county ;  and,  in  the  presence  of  such  other 
persons  as  choose  to  attend,  must,  from  such  returns,  and 
the  vote  given  in  his  own  county,  make  a  correct  estimate 
of  the  number  of  votes  given  to  each  person,  throughout 
the  district,  for  such  office, 
^^e'tomake"      §  241.  The  returning  officers  of  each  congTcssional  fmd 
returns  to  be  senatorial  district,  must  give  notice  of  the  failure  of  any  re- 
^'^^°'         turning  officer  within  their  respective  districts,  who  fail  to 
make  returns,  according  to  the  provisions  of  this  article,  to 
the  solicitor  of  the  circuit,  which  includes  the  county  of  the 
returning  officer  so  failing,  by  the  third  day  of  the  circuit 
court  to  be  held  in  such  county,  next  after  such  failure; 
and  the  returning  officer  of  any  congressional  or  senatorial 
district,  failing  to  comply  with  the  provisions  of  this  section, 
Penalty.       forfcits  the  sum  of  five  hundred  dollars,  one  half  to  the  use 
of  the  state,  the  other  to  the  use  of  the  person  suing  for  the 
same, 
fleer  gllll"^"      §  242.  If  it  be  found,  on  making  the  estimate  of  the  votes, 
casting  vote,  accordiug  to  the  provisions  of  this  article,  that  any  two  or 
more  persons  have  received  the  highest,  and  an  equal  num- 
ber of  votes  for  the  office  of  representative  in  congress,  or 
senator  to  the  general  assembly,  the  returning  officer  of  such 
congressional  or  senatorial  district,  as  the  case  may  be,  must, 
in  person,  give  the  casting  vote  as  between  such  persons.    If 
such  returning  officer  is  not  present  in  person,  then  such 
vote  must  be  given  by  the  judge  of  probate  of  his  county. 

§  243.  After  making  the  estimate  of  the  vote,  and,  if  neces- 
sary, giving  the  casting  vote,  the  person  having  the  highest 
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number  of  votes  for  the  offices  designated  in  the  preceding  certificate  of 
section,  must  be  declared  duly  elected,  and  a  certificate  of  ^'^''''°"- 
election  given  them,  on  demand,  by  the  returning  officer  of 
the  district,  which  certificate,  if  it  be  an  election  for  represen- 
tative to  congress,  entitles  the  person  therein  named  to  a 
commission. 

§  244.  AVhenever  any  election  is  held  for  the  office  of  rep-  congression- 
resentative  in  congress,  the  returning  officer  of  the  district  returns,  to' 
must  make  return  of  such  election  by  mail,  to  the  secretary  ^^^°^  ^^^^ ' 
of  state,  to  be  deposited  in  the  jDOst  office  within  three  days 
after  the  estimate  ef  the  district  vote,  as  required  in  this  ar- 
ticle. 

§  2-i5.  Whenever  any  general  election  is  held  for  the  office  dLdctf  °"^' 
of  senator  to  the  general  assembly,  the  returning  officer  of  the 
district  must  make  return  of  such  election  by  mail,  to  the  sec- 
retary of  state,  and  must  also  forward  a  duplicate  return  by 
a  member  of  the  general  assembly,  which  must  be  dehvered 
by  such  member  to  the  secretary  of  state,  on  or  before  the 
second  day  of  the  session. 

§  246  The  returning  officers  of  counties  making  returns  to  Pay  of  county 
returning  officers  of  congressional  or  senatorial  districts,  as  fice'r™'"^ 
required  in  this  article,  are  allowed  at  the  rate  of  ten  cents  a 
mile,  going  and  returning,  estimating  the  distance  from  the 
court  house  of  their  counties  to  the  court  house  of  the  return- 
ing officer  of  such  district,  by  the  direct  mail  route,  if  there 
be  one,  and  if  not,  by  the  land  route  most  usually  traveled, 
and  ferriages ;  for  which  amount  the  comptroller  must,  on 
the  affidavit  of  the  party  entitled  thereto,  draw  his  warrant 
on  the  state  treasury ;  but  no  such  allowance  must  be  made, 
unless  such  returning  officer  makes  oath  that  he  made  such 
return,  either  in  person  or  by  deputy. 

§  247.  Whenever  a  general  election  is  held  for  the  office  ^le'tioMfor 
of  judge  of  any  judicial  circuit,  the  returning  officer  of  each  circuit  judge . 
of  the  counties  composing  such  circuit,  must  make  return  of 
such  election  within  his  county,  to  the  secretary  of  state, 
within  thirty  days  after  the  estimate  of  the  county  vote,  as 
required  by  section  226,  and  failing  to  make  such  return 
within  the  time  prescribed,  he  forfeits  to  the  state  the  sum  of  penalty  for 
five  hundred  dollars,  to  be  recovered  on  motion  to  be  made  make^re" 
by  the  solicitor  in  the  name  of  the  state,  before  the  circuit  turns. 
court  of  the  county  of  the  officer  so  failing,  on  one  day's 
notice ;  and  on  the  trial  of  such  notice,  the  certificate  of  the 
secretary  of  state  of  such  failure,  is  presumptive  evidence  of 
the  fact. 

§  248.  The  secretary  of  state  may  at  any  time  after  such  Estimateiof 
returns  have  been  received,  and  must  within  three  days  after  ^°^^^'  *''• 
the  time  for  making  them  has  expired,  make  an  estimate 
from  such  returns  of  the  vote  of  the  circuit  for  such  office, 
and  the  person  having  the  highest  number  of  votes  therefor, 
must  be  commissioned. 

§  249.  If,  in  making  such  estimate,   it  is  found  that  any 
two  or  more  persons  have  the  highest,  and  an  equal  number 
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What  they 

must  show. 


of  votes  for  sucIl  office,  the  secretary  of  state  must  notify  the 
sheriff  of  the  county  in  such  circuit,  which  has  the  largest  white 
population,  according  to  the  returns  of  the  state  census,  taken 
last  before  such  election ;  which  sheriff  must  give  the  casting 
vote  between  such  persons,  and  certify  the  same  to  the  secre- 
tary of  state,  within  thirty  days  thereafter;  and  the  person  to 
whom  such  casting  vote  is  given,  must  then  be  commis- 
sioned. 

§  250.  The  returns  of  elections  made  under  the  provisions 
of  this  article  must  be  in  writing,  signed  by  the  returning 
officer,  and  must  show: 

1.  The  day  and  year  in  which  the  election  was  held,  and 
for  what  office. 

2.  The  whole  number  of  votes  given  in  the  county  or 
district  of  such  returntng  officer,  and  for  what  office. 

3.  The  names  of  the  persons  to  whom  any  of  such  votes 
were  given. 

4.  The  nu.mber  of  votes  given  to  each. 

5.  The  casting  vote,  by,  and  to  whom,  given. 
§  251.  Eeturns  of  elections  made  under  this  article,  must 

be  sealed  up  and  directed  to  the  officer  to  whom  the  return 
is  to  be  made,  and  when  directed  to  be  made  by  mail,  must 
be  deposited  in  the  post  office  at  the  court  house  of  the 
county  of  the  returning  officer,  or  if  there  be  no  post  office 
at  the  court  house  of  such  county,  then  in  the  one  nearest 
thereto. 

§  252.  No  return  or  certificate  of  any  election  made  under 

want  of  form,  -^j^^g  article,  is  to  bc  Set  aside  or  rejected  for  want  of  form,  nor 

on  account  of  its  not  being  strictly  in  accordance  with  the 

directions  herein    contained,   if  the   same   can   be    clearly 

understood. 


Returns,  how 
made. 


Not  bad  for 


ARTICLE  V. 

Of  general  and  special  electitms  for  justices  afid  constables. 


Sec. 

263.  Elections  of  justices  aud  consta- 
bles for  each  precinct,  -when  held. 

254.  Elected  by  electors  of  the  pre- 

cinct. 

255.  Notice  of  election,  when  and  by 

"whom  given. 

256.  Inspectors  and  retui'ning  officers 

appointed. 

257.  When  inspectors  absent. 

258.  Returning  officer  absent,  another 

appointed. 

259.  Returning  officer   and   inspectors 

sworn. 

260.  Poll  lists  kept,  and  election  con- 

ducted as  other  elections. 

261.  Returning  officer  returns  poll  list, 

and  gives  casting  vote. 


Sec. 

262.  Judge  of  probate  to  send  names 

of  justices  elected  to  secretary 
of  state,  and  give  them  and 
constables  certificates  of  elec- 
tion. 

263.  Justices   elected    to   be   commis- 

sioned. 

264.  Special  elections,  whon    and   by 

whom  ordered. 

265.  Conducted  as  general  elections. 

266.  Those  elected  serve  for  imexpired 

term. 
26'7.  Penalty  for  voting,  if  not  qualified. 

268.  For  voting  more  chan  once. 

269.  Penalty  for  not  ordering  or  giving 

notice  of  election. 
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Sec. 

270.  Notice  of  vacancy  in  office  of  jus- 

tice, by  and  to  whom  given. 

271.  Of  vacancy  in  the  office  of  consta- 


Sec. 

ble,  by  and  to  whom  given. 

272.  Failure   to   give   notice  a  misde- 
meanor. 


§  253.  A  general  election  for  two  justices  and  one  consta-  General  eiec- 
ble  must  be  held  in  each  election  precinct,  in  each  county,  whom  held. 
on  the  day  and  year  prescribed  by  section  179  of  this  code. 

§  254.  These  officers  are  elected  by  the  quahfied  electors  By  whom 
residing  at  the  time  of  the  election,  and  voting,  in  the  election 
precinct. 

§  255.  Ten  days'  notice  of  the  time  and  place  of  such  elec-  Notice  of 
tion,  must  be  given  by  the  sheriff,  by  advertisement,  at  the 
court  house  door,  and  three  other  public  places  in  the  county, 

§  256.  The  sheriff  of  the  coimty  must  also,  ten  days  before  and'^re'tZn- 
such  election,  appoint  two  inspectors,  and  a  returning  officer,  i^g  officers. 
to  manage  the  same,  and  give  them  notice  at  least  five  days 
before  such  election. 

§  257.  Should  one  only  of  the  inspectors  attend,  he  must  in  case  of 
appoint  a  householder  of  such  precinct  to  act  with  him,  and  sencfe.*  ' 
if  neither  attend,  any  two  householders  of  the  precinct  may 
act. 

§  258.  If  the  returning  officer  fails  to  attend,  the  insjDect-  JJ[J'^ng  tffi- 
ors  may  appoint  one.  ^er  absent. 

§  259.  Before  receiving  any  votes,  the  inspectors  and  officers 
returning  officer  must  take  an  oath  to  conduct  such  election  ^^^°'^"' 
fairly,  which  oath  may  be  administered  by  one  to  the  other. 

§  260.  A  list  of  persons  voting  at  such  election  must  be  conducted  as 
kept,  and  the  challenges  made,  and  qualifications  determined  tions. 
on,  as  is  provided  in  this  title  for  other  general  elections ;  the 
returning  officer  to  determine  any  question*  on  which  the 
inspectors  are  divided. 

S  261.  On  counting  out  the  votes,  if  it  be  found  that  two  Returns  and 

^  ,°  .'  castmg  vote. 

or  more  persons  have  received  the  highest,  and  an  equal 
number  of  votes  for  the  same  office,  the  returning  officer 
must  give  the  casting  vote,  and  must  return  the  names  of  the 
persons  elected,  and  a  hst  of  the  voters,  to  the  judge  of  pro- 
bate of  his  county,  within  five  days  after  such  election,  who 
must  preserve  the  list  of  voters  for  one  year,  free  to  the 
inspection  of  all  persons. 

§  262.  Not  less  than  five,  or  more  than  ten  days  after  such  ^l^l^°l  *^°^^ 
election,  such  judge  of  probate  must  forward  by  mail,  to  the  to  secretary 
secretary  of  state,  the  names  of  the  persons  elected  in  his  ceruficates 
county,  at  such  election,  to  the  office  of  justice  of  the  peace,  of  ejection. 
and  must  also  give  to  them,  and  the  persons  elected  consta- 
bles, a  certificate  of  election. 

§  263.  The  secretary  of  state  must,  on  the  receipt  of  the  ^o^Sion^ 
names  as  provided  for  in  the  preceding  section,  commission  ed. 
such  persons  as  justices  of  the  precinct,  and  county,  for  which 
they  were  elected;  and  may  also,  on  the  failure  to  receive 
such  names,  commission  such  persons,  on  the  production  of 
their  certificates  of  election. 
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§  264.  Special  elections  for  sucli  officers,  or  either  of  tliem, 
must  be  ordered  by  tlie  slieriff  of  tbe  county  in  the  following 
cases : 

1.  When  no  general  election  is  held. 

2.  When  a  vacancy  occurs  by  the  death,  resignation,  or 
removal  of  such  officer  from  the  election  precinct. 

8.  When  the  election  for  such  offices,  or  either  of  them,  is 
declared  void  by  a  court  of  competent  jurisdiction. 

4.  When  no  special  election  is  held  at  the  time  appointed. 

§  265.  Special  elections  for  these  offices  must  be  held 
upon  the  same  notice,  given  by  advertisement  at  some  public 
place  in  the  precinct,  conducted  by  the  same  persons,  and 
the  returns  made  by  and  to  the-  same  officer,  returns,  and 
list  of  voters  preserved,  certificates  of  election  given,  names 
forwarded  to  the  secretary  of  state,  and  commissions  issued, 
in  all  respects  the  same  as  in  this  article  provided,  for  general 
elections  for  the  same  officer;  except  the  return  made  by 
the  returning  officer  of  the  election  precinct,  must  state  the 
cause  of  such  special  election,  and  in  case  of  vacancy,  the 
name  of  the  person  whose  vacancy  is  supplied. 

§  266.  Justices  and  constables  elected  at  special  elections 
hold  only  for  the  unexpired  term,  and  mitil  their  successors 
are  qualified. 

§  267.  Any  person  voting  at  any  election  embraced  in 
this  article  who  is  not  entitled,  forfeits  fifty  dollars,  to  be  re- 
covered before  any  justice  of  the  election  precinct  in  which 
he  voted,  to  the  use  of  the  person  suing  for  the  same. 

§  268.  Any  person  voting  more  than  once  in  any  such 
election,  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must 
be  fined  not  less  than  one  hundred  dollars. 

§  269.  Any  sheriff  failing  to  order  a  general  election  for 
the  offices  specified  in  this  article,  or  failing  to  give  notice 
according  to  its  provisions,  forfeits  fifty  dollars,  to  be  recov- 
ered by  any  person  suing  for  the  same,  before  any  justice  of 
any  precinct  in  the  county. 

§  270.  When  a  vacancy  in  any  election  precinct  is  occa- 
sioned by  the  death  or  removal  from  such  precinct  of  any 
justice,  the  other  justice  for  such  precinct,  if  there  be  one, 
and  if  not,  the  constable  therein,  must  give  notice  to  the 
sheriff  of  such  vacancy,  the  cause,  and  the  name  of  the  jus- 
tice whose  office  is  vacated. 

§  271.  When  a  vacancy  in  any  election  precinct  is  occa- 
sioned by  the  death  or  removal  from  such  precinct  of  the 
constable  thereof,  notice  thereof  must  be  given  to  the  sheriff 
by  the  justice  of  such  precinct,  residing  the  nearest  to  such 
constable,  specifying  the  cause  of  the  vacancy,  and  the  name 
of  the  constable. 

§  272.  The  failure  to  give  notice  as  required  by  the  two 
preceding  sections  is  a  misdemeanor. 
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OF    CONTESTING    ELECTIONS. 

Article  1.  "What  elections  may  be  contested  and  by  whom,  on  what 
grounds,  and  general  provisions  in  relation  thereto. 

"       2.  Of  contesting  elections  of  members  to  the  general  assembly. 

'■  3.  Of  contesting  elections  of  offices  liUed  by  the  vote  of  a  single 
comity,  except  members  of  assembly  and  judges  of  probate, 
and  of  justices  and  constables. 

"       4.  Of  contesting  the  election  of  judge  of  probate. 

"       5.  Of  contesting  the  election  of  circuit  judge. 

"       6.  Appeals  and  fees  to  officers. 

ARTICLE  I. 

What  elections   may   he    contested  and  hy   whom.     On   ivliai 
grounds^  and  general  provisions  in  relation  thereto. 


Sec. 
273. 


2H. 

275. 
276. 

277. 


Any  elector  may  contest  the 
election  of  circuit  judge,  sena- 
tor, or  any  office  filled  by 
the  vote  of  a  single  county  or 
precinct.     On  what  grounds. 

Malconduct  of  officers  does  not 
annul  election  vmless  it  affected 
the  result. 

Illegal  votes  not  to  annul  unless 
they  jji'oduced  the  result. 

No  rejection  of  legal  votes  unless 
residt  affected. 

Notice  of  the  number  of  iUegal 
votes  received  and  of  legal  votes 
rejected,  and  by  whom  given  or 
offered,  to  be  given  before  trial. 


Sec. 

278.  How  motion  served. 

279.  On  contest  statement  of  grounds 

to  be  made  on  oath. 

280.  What  statement  sufficient. 

281.  Either  party  to  have  copy  of  the 

poll  hsts  and  returns. 

282.  Copies  evidence  of  the  facts  sta- 

ted. 

283.  Contest:mt  to   give    security   for 

costs. 

284.  Inspectors   to   preserve    rejected 

ballots,  retmiis,  and  poll  Usts,  for 
the  court  trying  the  cause. 
,  285.  Voters  examined  as  to  then- quali- 
fication.    Proviso. 


§  273,  The  election  of  any  person  declared  elected  to  tlie 
office  of  judge  of  the  circuit  court,  senator  to  the  general  as- 
sembly, or  to  any  office  which  is  filled  by  the  vote  of  a  sin- 
gle county,  or  to  the  office  of  justice,  or  constable,  may  be 
contested,  according  to  the  provision  of  this  chapter,  by  any 
one  who  was  at  the  time  of  either  of  the  elections,  in  this 
section  specified,  an  elector  of  the  circuit,  senatorial  district, 
county,  or  election  precinct,  in  which  such  election  was  held ; 
for  any  of  the  following  causes : 

1.  For  malconduct,  fraud,  or  corruption,  on  the  part  of  any 
inspector,  clerk,  or  returning  officer. 

2.  When  the  person,  Avhose  election  to  such  office  is  con- 
tested, was  not  eligible  thereto  at  the  time  of  such  election. 

3.  On  account  of  illegal  votes, 

4.  On  account  of  the  rejection  of  legal  votes. 

§  274,  No  malconduct,  fraud,  or  corruption,  on  the  part  of 
the  inspectors,  clerks,  or  returning  officers  can  annul  or  set 
aside  any  election,  unless  the  same  was  such  as  to  cause  the 
person  whose  election  is  contested  to  be  declared  elected,  when 
he  had  not  received  the  highest  number  of  legal  votes. 

§  275,  No  election  must  be  annulled,  or  set  aside,  on  ac- 


Who  may 
contest  elec- 
tions to  office 
filled  by  vote 
of  one  coun- 
ty, or  of  sena- 
tors or  cir- 
cuit judges. 


Causes  of 
contesting. 


Election  not 
annulled  un- 
less caused 
by  unlawful 
acts. 
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Nor  for  iue-  count  of  illegal  votes,  unless  it  appears  that  the  number  of 
fefsTheyTf-  illegal  votcs  has  been  given  to  the  person  whose  election  is 
llectfolf  ^      contested,  which,  if  taken  from  him,  would  reduce  the  num- 
ber of  his  legal  votes,  to  or  below  the  number  of  legal  votes 
given  to  some  other  person  for  the  same  office. 
Unless  the  le-      §276.  No  clcction  must  bc  annulled  or  set  aside  on  ac- 
fused°  woufd  count  of  the  rejection  of  legal  votes,  unless  it  appears  that 
edlhef'esuit  ^^^ch  legal  votcs,  if  given  to  the  person  intended,  would  have 
increased  the  number  of  his  legal  votes  to  or  above  those  re- 
ceived by  any  other  person  for  the  same  ofiice. 
Notice  of  the      g  277.  No  testimony  must  be  received  of  any  illegal  votes, 
given  and  the  or  the  rcjcction  of  any  legal  votes  in  any  contested  election, 
r^^e^ctJa".'*^^    unless  the  party  contesting,  has  given  to  the  adverse  party 
notice,  in  writing,  of  the  number  of  illegal  votes,  and  by 
whom  given,  or  the  number  of  legal  votes  rejected,  and  by 
whom  offered,  which  he  expects  to  prove  on  the  trial. 
Served  ^""^       §  ^'^^-  ^^^^  noticc  must  be  served  personally,  or  left  at  the 
place  of  residence  of  such  party,  at  least  ten  days  before  the 
trial. 
statement  of      §  279  When  any  elector  chooses  to  contest  any  election 
contest^un-    to  any  ofl&ce  embraced  in  this  article,  he  must  make  a  state- . 
der  oath.      j^ient  in  writing  setting  forth  specifically : 

1.  The  name  of  the  party  contesting,  and  that  he  was  a 
qualified  elector  of  the  circuit,  senatorial  district,  county,  or 
election  precinct,  in  Avhich  the  election  was  held,  at  the  time 
of  holding  the  same. 

2.  The  ofiice  which  such  election  was  held  to  fill,  and  the 
time  of  holding  the  same. 

3.  The  particular  ground,  or  grounds,  of  such  contest. 
Which  statement  must  be  verified  by  the  oath  of  the  contest- 
ing party,  or  some  one  of  such  party,  to  the  effect  that  he 
believes  the  same  to  be  true. 

vfTiat  state-       §  280.  When  the  reception  of  illegal  votes  is  alleged  as  a 

ment  suf-  «->  .     .  '^  ^    .  "  n  t 

ficient.        cause  oi  contest,  it  is  a  sumcient  statement  oi  such  cause,  to 
state  generally,  that  illegal  votes  were  given  to  the  person 
whose  election  is  contested,  which,  if  taken  from  him,  will 
reduce  the  number  of  his  legal  votes,  to  or  below  the  number 
of  legal  votes  given  to  some  other  person  for  the  same  office. 
Copies  of  the      §  281.  The  officer  in  whose  ofiice  any  of  the  returns,  or 
?eturns^  ^"'^  *^®  P*^^-'-  ^^^^^  ^^  ^^J  elcction,  which,  under  the  provisions  of 
this  article,  may  be  contested,  are  filed,  must  deliver  to  either 
party,  on  application,  certified  copies  of  the  same,  on  being 
paid  his  legal  fees  therefor. 
Copies  are        |  282.  A  copy  of  any  such  returns,  or  poll  lists,  duly  cer- 
the  trial.       tified  by  the  officer  in  whose  office  the  same  are  required  to 
be  kept,  is,  on  the  trial  of  the  contest,  presumptive  evidence 
of  what  is  set  forth  in    such  return,   and  that  the  person 
named  in  the  poll  lists,  voted  at  the  precinct  and  election 
designated  therein ;  and  if  the  election  and  precinct  does  not 
appear  from  the  poll  lists,  the  certificate  of  such  officer,  des- 
ignating the  precinct  and  election  at  which  such  poll  hst  was_ 
taken,  is  presumptive  evidence  of  such  facts. 
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§  283.  The  party  contesting  any  election  under  this  chap-  security  fDr 
ter,  must  give  security  for  the  costs  of  such  contest,  if  he  ^°^  ^' 
should  fail  therein ;  to  be  filed  and  approved  as  is  hereinafter 
provided  for. 

§  28-i.  The  inspectors  of  the  counties  in  which  any  elec-  Return  pou 
tion  was  held  which  is  contested,  must,  on  receiving  notice  iots%o"be  *" 
of  such  contest,  preserve  the  rejected  ballots,  returns,  and  poll  coSrt.^"  ^^^ 
lists,  of  the  different  precincts  in  such  election,  subject  to  the 
order  of  the  officer  or  tribunal  before  whom  such  contest  is 
tried,  until  the  final  determination  of  the  same. 

§  285.  Any  person  examined  as  a  witness  may   be  re-  voters  may 
quired  to  answer  if  he  voted  at  such  election,  and  to  answer  ll  tTaiT^ 
touching  his  qualifications ;  except  as  to  his  conviction  for  '^^^^^^'^^- 
any  offence,  which  could,  under  the  provisions  of  this  code, 
disqualify  him.     If  he  was  not  a  qualified  voter  at  such  elec- 
tion, he  may  then  be  required  to  answer  for  whom  he  voted ; 
and  any  witness  answering  such  questions  must  not  be  con-  Not  to  be 
victed  in  any  criminal  prosecution,  for  having  voted  at  such  pi"°se«"'e<^- 
election. 


AKTICLE  II. 


Of  contesting  election  of  members  to  the  general  assembly. 


Sec. 

Sec. 

286. 

On  contest  of  election,  security  for 
costs  given. 

293. 

287. 

Notice  of  contest,  and  grounds  of 
contest,  how  served. 

294. 

288. 

When  security  for  costs,  and  no- 
tice to  be  given. 

295. 

289. 

Service  of  notice  and  statement, 
how  proved. 

296. 

290. 

Penalty  on  officer  for  neglecting 
to  serve  notice,  <tc. 

297. 

291. 

Testimony,  when  taken. 

298. 

292. 

By  deposition,  on   notice  of  five 

days. 

299. 

When  by  interrogatories,  proceed- 
ings, (fee. 

Defaulting  vdtness,  proceedings 
against. 

Fees  of  witnesses  and  commission- 
ers taxed  as  costs. 

Manner  of  executing  and  return- 
ing commission. 

Costs,  when  and  by  whom  taxed, 
proceedings  to  recover  costs. 

Execution  issues  against  contest- 
ant and  his  sm'cties. 

Clerk's  fee  for  issuing  execution. 


§  286.  When  any  elector  contests  the  election  of  any  sena-  e°gct°ions^*t^o°' 
tor  or  representative  to  the  general  assembly,  he  must  first  the  general 
give  security  for  the  costs  of  such  contest,  which  must  be  cuHty'flfr  ^'^' 
acknowledged  before,  and  approved  by  the  clerk  of  the  circuit  '^''^'^• 
court,  of  the  county  of  the  returning  officer  of  the  the  sena- 
torial district,  if  such  contest  be  of  the  election  of  a  senator ; 
and  if  of  the  election  of  a  representative,  by  the  clerk  of  the 
circuit  court  of  the  county  in  which  such  election  was  held. 

§  287.  The  contesting  party  must  next  give  notice  to  the  Noticeo^on- 
person  whose  election  is  contested,  by  having  served  on  him  diiVit  of 
or   left  at  his  usual  place   of  residence,  by  the  sheriff,   or  s'^°^'^- 
some  constable,  a  copy  of  the  grounds  of  contestation  and 
affidavit,  as  required  by  the  provisions  of  section  279. 
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^^Tan/no  ^  ^^^*  '^^^  securitj  foT  costs  must  be  given,  and  tlie  per- 
tice;  when  son  wliose  election  is  contested,  notified  in  the  mode  pre- 
^'^^"'         scribed  by  tlie  preceding  section,  within  twenty  days  after  he 

is  declared  elected. 

Evidence  of       g  289.  The  Original  statement  of  the  grounds  of  contest 

service  o  no-  ^^^  af&davit,  must,   after  such  service,  be  returned  to  the 

ofl&ce  of  the  clerk  of  the  circuit  court,  in  which  security  for 

the   costs   has  been  given,  with  the  return  of  the  of&cer 

endorsed ;  which  return   is   j)resumptive    evidence   of   the 

service. 

Neglect  of        §  ^90.  If  any  sheriff  or  constable  fails  to  give  notice  within 

duty  by  offi-  the  time,  and  in  the  mode  prescribed  in  this  article,  if  j^rac- 

ticable  for  him  so  to  do,  he  is  guilty  of  a  misdemeanor,  and, 

Penalty.       ou  convictiou,  must  be  fined   not   less  than   one  hundred 

dollars. 
Testimony,        §  291.  After  the  giving  of  the  notice  jDrescribed  in  this 
w  en  d  -en.  j^-p^j^ig^  citlicr  party  may  take  testimony. 
«on'^on°no-        §  '^^^'  Such  testimony  must  be  taken  by  deposition ;  the 
tice.  commissions  to  be  issued  upon  application  of  either  party, 

without  affidavit,  by  the  judge  of  probate,  or  the  clerk  of  the 
circuit  court  of  any  county  in  which  such  election  was  held, 
on  five  days'  notice  of  the  time  and  place  of  taking  it. 
When  taken       §  293.  If  tlic  tcstimouy  is  taken  by  interrogatories,  a  copy 
tories.'^'^'""^^"  of  the  interrogatorics  must  be  served  on  the  adverse  party, 
five  days  before  the  issue  of  the  commission,  or  notice  given 
of  the  time  and  place  of  taking  the  deposition,  when  taken 
without  interogatories :  the  witnesses  subpoenaed,  subpoenas 
served,  and  certificates  of  attendance  given,  in  like  manner 
Attendance    ^^  ^^  ^^  *^^^  codiQ  pTovidcd  for  taking  the  depositions  of  wit- 
of  witnesses,  ncsscs  in  actious  at  law,  except  that  when  taken  by  interrog- 
atories, a  written  notice,  giving  information  as  to  what  office 
application   will   be   made,  to  issue  the  commission,   must 
be  served  on  the  adverse  partv,  with  a  copy  of  the  interrog- 
atories. 
Witness  fail-       g  294.  If  any  witness  being  summoned  fails  to  attend,  the 
ing  oa  en  .  (.Qjj^j^jgg^Q^gP  uiust  Certify  the  same  on  the  back  of  the  sub- 
poena, and  return  the  same  to  the  next  circuit  court.of  the 
county  in  which  such  witness  was  summoned  to  appear, 
which  court  must   proceed   against  him,  as   against   other 
defaulting  witnesses  in  such  court ;  the  return  of  the  com- 
missioner being  presumptive  evidence  of  his  default. 
Fees  of  wit-       §  295.  Such  witncsses  and  commissioners  are  to  be  allowed 

nesses  and      r\  x-  •         n  i    j.  -^  ^ 

commission-  the  Same  compensation  as  is  allowed  to  witnesses  and  com- 
^^-  missioners,  upon  the  execution  of  commissions  from  courts 

of  law,  to  be  taxed  as  is  hereinafter  provided  for. 

Commission,       §  296.  All  tcstimouy  taken  in  contests  of  elections  under 

tXindT-    "tliis  article,  must  be  certified,  endorsed,  and  sealed  up,  as  is 

turned.        required  in  taking   depositions  in  suits  at  law;    must  be 

directed  to  the  presiding  officer  of  that  branch  of  the  general 

assembly  before  which  such  contest  is  to  be  tried,  at  the  seat 

of  government ;  and  deposited  in  the  nearest  post  of&ce. 

§  297.  On  the  determination  of  such  contest,  the  secretary 
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of  tlie  senate,  or  clerk  of  tlie  house,  as  the  case  may  be,  must 
tax  the  costs  due  to  the  commissioners,  witnesses,  the  sheriff 
and  other  officers,  for  serving  notices  and  subpoenas,  as  for 
similar  services  in  courts  of  law,  and  certify  the  amount  of 
each  separate  item,  the  name  of  the  person  entitled  thereto, 
and  the  result  of  such  contest,  to  the  clerk  of  the  circuit 
court,  in  which  security  for  costs  is  by  the  provisions  of  this 
article  required  to  be  given ;  and  the  clerk  of  such  court 
must  thereupon  issue  execution  in  favor  of  the  successful 
party  for  the  amount  of  such  costs ;  specifying  the  items,  the 
amount  of  each,  and  the  person  entitled  thereto,  in  the  bill 
of  costs :  which  execution  must  be  made  returnable  to  the 
term  of  the  circuit  court  of  such  county,  next  after  its  issue, 
may  be  issued  as  often  as  necessary :  and  must,  when  col- 
lected, be  paid  by  the  ofiicer  collecting,  on  demand,  to  the 
parties  entitled  thereto. 

§  298.  If  it  be  certified  that  the  determination  of  such 
contest  was  against  the  party  contesting,  such  execution 
must  issue  against  such  party,  and  his  security,  for  costs. 

§  299.  The  clerk  is  entitled  to  one  dollar  for  issuing  the 
first  execution,  and  fifty  cents  for  each  alias  execution. 


Cost,  how 
taxed  and 
certified. 


Execution  to 
be  issued  foi' 
costs. 


Against  the 
contestant 
and  his  secu- 
rities. 

Clerks  fees 
for  execu- 
tion. 


ARTICLE   III. 

Of  contesting  elections  of  offices  filled  hy  the  vote  of  a  county^ 
except  members  of  the  general  assembly^  and  judges  of  pro- 
hate ;  and  of  justices  and  constables. 


Sec. 

800 
aud 
301. 

302. ' 

303. 
304. 
305. 
306. 

307. 


308. 


309. 
310. 


On  contest  by  auy  elector ;  state- 
ment of  grounds  swoi'n  to  by 
contestant,  filed  with  judge  of 
probate,  and  security  for  costs 
given;  trial  day  appointed. 

Notice  of  contest  and  copy  of 
statement  to  be  served. 

Witnesses  summoned. 

Defaulting  witnesses. 

Depositions,  when  taken. 

Pay  of  witnesses  and  commission- 
ers.    Continuances. 

Judge  of  probate  examines  bal- 
lots, hears  evidence,  and  renders 
judgment. 

Successful  party  entitled  to  com- 
mission. 

Proceedings  in  case  of  a  tie  vote. 

Party  elected  being  ineligible, 
election  void,  and  vacancy  de- 
clared and  certified. 


Sec. 
311. 

312. 

313. 

314. 


31.5. 


316. 
317. 


318. 


319. 


320. 


Costs  in  successful  contest,  by 
whom  paid. 

On  unsuccessful  contest,  principal 
and  sureties  liable. 

Death  of  defendant  abates  pro- 
ceedings. 

When  abated  by  death  of  con- 
testant, any  elector  may  con- 
tinue them  on  giving  security,  <fec. 

On  death  of  contestant,  contest 
aliatcs. 

Trial  by  jury,  when  awarded. 

When  proljate  judge  incompe- 
tent, circuit  judge  to  try  the 
case. 

Proceedings  on  ti'ansfcr  of  case  to 
circuit  court. 

When  tried  by  circuit  court — 
coutinuancc. 

Tried  as  by  judge  of  probate,  <fec. 


§300.  Any  elector  choosing  to  contest  any  election  for  judge  of  pro- 
any  office  which  is  filled  by  the  vote  of  a  single  county,  ^ay  f'?  tl^ai. 
except  for  members  of  the  general  assembly  and  judges  of 
probate;  or  to  contest  any  election  for  justice  or  constable. 
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Security  for 

•osts. 


Notice  to  be 
served. 


Witnesses, 
how  sum- 
moned. 


Defaulting 
witnesses. 


Depositions. 


Pay  of  wit- 
nesses and 
commission- 
ers. 

Continuan- 
ces. 


Auttiority  of 
judge  of  pro- 
bate. 


Rules  of  evi- 
dence. 


Judgment. 


Effect  of  judg- 
ment. 


must,  within  fifteen  days  after  snch  person  is  declared  duly 
elected,  present  a  statement  of  the  grounds  of  contest,  veri- 
fied by  afiidavit  as  required  by  section  279,  to  the  judge  of 
probate  of  the  county  in  which  such  election  was  held ;  who 
must  appoint  a  day,  not  less  than  fifteen  or  more  than  twenty 
days,  from  the  time  of  such  presentation  for  the  trial  thereof, 
and  endorse  the  same  on  such  statement, 

§  801.  He  must  also  at  the  same  time  give  security  for 
the  costs  of  such  contest,  to  be  approved  by  such  judge. 

§  802.  A  copy  of  such  statement,  with  the  day  of  trial 
endorsed  thereon,  must  be  served  on  the  person  whose  elec- 
tion is  contested,  or  left  at  his  usual  place  of  residence,  at 
least  ten  days  before  the  day  appointed  for  trial,  by  any 
sheriff  or  constable,  and  returned  to  such  judge,  with  the 
mode  of  service  endorsed  thereon. 

§  803.  After  giving  the  notice  required  by  the  preceding 
section,  either  party  is  entitled  to  subpoenas  to  compel  the 
attendance  of  witnesses  on  the  day  fixed  for  the  trial,  which 
must  be  issued,  on  application,  by  the  judge  of  probate  before 
whom  the  contest  is  to  be  tried. 

§  804.  The  same  proceedings  may  be  had  against  default- 
ing witnesses  as  in  matters  litigated  in  the  courts  of  probate ; 
such  proceedings  being  returnable  to  any  regular  court  of 
probate,  held  within  three  months  after  such  proceedings  are 
taken. 

§  805.  Testimony  may  also  be  taken  by  deposition  in  such 
cases,  and  in  like  manner,  as  in  matters  litigated  in  the  pro- 
bate court. 

§  806.  The  witnesses  and  commissioners  are  entitled  to  the 
same  compensation  as  in  other  cases ;  and  the  court  may,  for 
good  cause,  continue  the  trial  to  some  other  day :  but  no 
continuance  must  be  over  twenty  days,  and  such  trial  must 
not  be  continued  more  than  twice  on  the  application  of  the 
same  party. 

§  307.  Such  judge  of  probate  has  authority  to  make  an 
examination  of  the  ballots  given  or  rejected  in  such  election, 
so  far  as  the  same  may  be  necessary  to  arrive  at  a  correct 
judgment ;  may  make,  and  enforce  by  attachment,  all  neces- 
sary orders  to  obtain  possession  of  the  same ;  must  be  gov- 
erned in  the  trial  and  determination  of  such  contest  by  the 
rules  of  law  and  evidence  governing  the  determination  of 
questions  of  law  and  fact,  in  courts  of  law  in  this  state,  so 
far  as  the  same  are  applicable ;  and  after  hearing  the  proofs 
and  allegations,  must  give  judgment,  either  confirming  or 
annulling  such  election  altogether,  or  declaring  some  other 
person  than  the  one  whose  election  is  contested,  duly  elected. 
§  308.  If  it  appear  that  any  other  person  than  the  one 
whose  election  is  contested,  received,  or  would  have  received 
had  the  ballots  intended  for  him  and  illegally  rejected,  been 
received,  the  highest  number  of  legal  votes ;  judgment  must 
be  given  declaring  such  person  duly  elected,  which  judg- 
ment, if  it  be  in  relation  to  an  officer  entitled  under  the  pro- 
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visions  of  this  code  to  a  commission,  must  be  certiiied  to  the 
secretary  of  state,  who  must  commission  such  person ;  and 
such  judgment  has  the  effect  of  depriving  the  person  whose 
election  is  contested  of  all  right  or  claim  to  such  office,  and 
of  investing  the  person  declared  by  such  judgment  duly 
elected,  with  the  right  to  the  same. 

§  309.  If  it  appear  that  two  or  more  persons  have,  or  if  tie  vote  is 
would  have  had,  if  the  ballots  intended  for  them  and  illegally  ^^'^^^ 
rejected,  had  been  received,  the  highest  and  an  equal  number 
of  votes  for  such  office,  the  trial  of  such  contest  must  be  tempo- 
rarily adjourned,  and  such  result  certified  to  the  of&cer  who, 
under  the  provisions  of  this  code,  is  entitled  to  the  casting 
vote  in  such  election;  and  the  casting  vote  being  given, 
judgment  must  be  rendered,  declaring  the  person  to  whom 
such  vote  is  given,  elected ;  and  if  such  person  is  not  the  proceedings, 
one  whose  election  is  contested,  the  judgment  must  be  certi- 
fied to  the  secretarjr  of  state,  and  such  person  commissioned, 
as  under  the  preceding  section. 

§  310.  When  the  person  whose  election  is  contested,  is  Election  void 
found  to  be  ineligible  to  the  office,  judgment  must  be  ren-  eieS°be 
dered  declaring  the  election  void,  and  certified  to  the  appoint-  ineligible. 
ing  power,  who  must  fill  the  vacancy  as  in  other  cases ;  or  if 
it  be  the  election  of  a  justice  or  constable,  such  judgment 
must  then  be  certified  to  the  sheriff  of  the  county, 

§  311.  When  the  election  is  declared  void,  or  when  any  ^J'^'t'^gtant^^ 
other  person  than  the  one  whose  election  is  contested,  is  successful, 
declared  elected,  the  party  contesting  recovers  of  the  person 
whose  election  is  contested  all  costs,  for  which  execution  may 
issue,  returnable  to  any  regular  term  of  the  court  of  probate, 
within  three  months  after  its  issue. 

§  312.  In  all  other  cases  the  person  whose  election  is  con-  jf  unsuccess- 
tested,  recovers  of  the  party  contesting  all  costs,  for  which  ^'^■ 
execution  against  him  and  his  securities  may  issue,  returna- 
ble as  in  the  preceding  section. 

§313.  Upon  the  death  of  the  person  whose  election  is  Death  of  per- 
contested,  before  final  judgment,  the  proceedings  abate,  at  ^°° 
the  costs  of  the  contesting  party,  for  which  execution  may 
issue  against  him  and  his  securities,  returnable  as  in  the  pre- 
ceding section. 

§  314.  In  case  of  the  death  of  the  contesting  party  before  Death  of  con- 
final  judgment,  the  proceedings  may  be  continued  by  any '*^''"''' 
person  in  his  place,  to  be  substituted  by  the  court,  on  giving 
securit}^  for  the  costs  which  have  accrued,  or  may  accrue ; 
and  if  one  of  the  persons  contesting  dies,  the  contest  may  be 
continued  by  the  other. 

§  315.  In  case  of  the  death  of  such  contesting  party,  and  wem. 
no  one  continues  such  contest  in  his  place,  such   contest 
abates ;  and  judgment  is  rendered  against  his  security  for 
costs,  to  be  collected  by  execution,  as  other  costs  under  this 
article. 

§  316.  In  all  contests  under  this  article,  when  the  election  TiiMibyjury, 
13  contested  on  either  of  the  two  first  grounds  specified  m  ed. 
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section  273,  tlie  person  wliose  election  is  contested  is  entitled 
to  a  trial  by  jury ;  tlie  issue  to  be  made  up  under  the  direc- 
tion of  the  court,  and  a  jury  summoned,  as  in  cases  litigated 
in  the  probate  court. 
Judge  of  pro-  §  317.  When  the  judge  of  probate  to  wbom  tbe  presenta- 
petent  clrcSt  tlou  of  tbe  grouuds  of  contest  is  made,  is  incapacitated,  under 
-Jv^^lll  ^'■^  section  560  of  this  code,  from  trying  such  contest,  he  must 
endorse  on  such  statement  the  particular  grounds  of  his  inca- 
pacity, and  that  such  contest  be  tried  on  the  first  day  of  the 
next  circuit  court  of  such  county. 

§  318.  In  the  case  provided  for  in  the  preceding  section, 
costs  given  gecurity  for  costs  must  be  given  to  the  clerk  of  such  court, 
^ed  wiXcTr-  and  the  statement  so  endorsed,  when  served  according  to  the 
provisions  of  section  302,  must  be  returned  to  the  clerk  of 
such  circuit  court,  by  whom  subpoenas  must  be  issued  on 
apphcation  of  either  party,  or  commissions  to  take  testimony, 
as  in  other  cases  at  law :  such  subpoenas  being  returnable  to 
the  day  fixed  for  trial. 

§  319.  Such  circuit  court  must  proceed  to  try  such  con- 
test, on  the  first,  or  any  other  day  of  such  court,  or  it  may 
for  cause  continue  such  contest  to  a  day  after  the  termination 
of  the  circuit,  or  to  the  next  succeeding  term :  but  such  con- 
test must  be  tried  by,  or  during  next  succeeding  term,  unless 
continued  by  the  failure  of  the  presiding  judge  to  attend,  or 
by  reason  of  his  being  disqualified  from  setting  on  such  trial ; 
in  either  of  which  cases,  such  term  is  not  to  be  counted. 

§  320.  Such  contests,  when  tried  by  the  circuit*  court,  are 
governed  by  the  provisions  of  this  article,  as  far  as  the  same 
are  applicable ;  and  execution  for  costs  issues  as  herein  pro- 
vided, returnable  to  the  next  regular  term  of  such  court. 


the  cause. 


Security  for 


cult  court 
clerk. 


When  to  be 
tried. 


Continuan* 
ces. 


Rules  when 
trial  is  before 
circuit  court. 


ARTICLE  IV. 


Of  contesting  the  election  of  judges  ofprohate. 


Sec. 

321.  statement  of  grounds  of  contest, 
and  notice,  ho-w^  made. 

822.  When  notice  and  security  for 
costs  given,  notice  ■with  mode 
of  service  endorsed  on  state- 
ment to  be  retui'ned. 


Sec. 

323.  Testimony,  how  taken. 

324.  Defaulting  witnesses. 

325.  Preceding  article  applies  to  such 

contests. 


Security  for 
costs. 


§  321.  To  contest  any  election  for  the  office  of  judge  of 
probate,  the  party  contesting  must  give  security  for  the  costs 
of  such  contest,  to  be  approved  by  the  clerk  of  the  circuit 
court  of  the  county  in  which  the  election  was  held ;  must 
grolSdf  and  ^'^^^^  ^^^  Statement  of  the  grounds  of  such  contest,  and  give 
notice.  '  noticeto  the  person  whose  election  is  contested,  in  the  mode 
prescribed  by  section  302. 
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§  322.  Sucli  security  for  costs  must  be  given,  and  such,  security  for 
person  thus  notified,  within  twenty  days  after  he  is  declared  Noucetoper- 
elected ;  and  the  original  statement,  with  the  action  of  the  ^°°^  elected, 
officer  as  to  the  mode  of  service  endorsed  thereon,  must  be 
returned  to  such  clerk. 

§  323.  After  the  service  and  return  of  such  statement,  as  Testimony, 
prescribed  in  the  preceding  section,  either  party  is  entitled,  ^^^'^  ^^^^'^' 
on  application,  to  subpoenas,  and  commissions  for  the  exam- 
ination of  witnesses,  to  be  issued  as  in  other  cases  in  such, 
court,  returnable  to  the  first  day  of  the  term  next  thereafter. 

§  324.  If  the  witnesses  fail  to  appear,  the  same  proceed-  Defaulting 
ings  may  be  had  against  them  for  defaults  as  in  other  cases  ^  °^^^®^* 
pending  in  such  court. 

§  325.  Such  circuit  court  must  try,  or  continue  such  con-  case  tried  as 
test,  according  to  the  provisions  of  the  preceding  article,  in  ^elfedSgar- 
relation  to  contested  elections  tried  in  the  circuit  court ;  and  *'"=*^- 
all  the  provisions  in  relation  to  the  trial,  continuance,  issues, 
rendition  of  judgment,  and  issue  and  return  of  execution, 
applicable  to  contests  tried  under  the  provisions  of  the  pre- 
ceding article  in  the  circuit  court,  so  far  as  the  same  are  ap- 
plicable, apply  to  contests  of  the  election  of  judges  of  pro- 
bate. 


AKTICLE  V. 


Of  contesting  the  election  of  circuit  judge. 


Sec. 

331.  Chancellor  to  attend  and  tiy,  or 

continue  the  contest. 

332.  When  chancellor  absent,  register 

sets  another  day  for  trial. 

333.  The  provisions  as  to  other  trials 

of  contested  elections  apply  to 
trials  by  the  chancellors. 


Sec. 

326.  On  statement  presented,  chancel- 

lor to  fix  the  time  and  place  of 
trial. 

327.  Security  for  costs  to  be  givea 

328.  Service  of  notice  on  defendant. 

329.  Testimony,  how  taken. 

330.  Authority  of  chancellor — trial  by 

jury  when  allowed. 

§  326.  The  party  choosing  to  contest  any  election  for  the  how  contest- 
office  of  circuit  judge,  must,  within  twenty  days  after  the  per-  phan'^^'u* 
son  whose  election  he  contests  is  declared  elected,  present  thediviskn. 
the  statement  of  the  grounds  of  contest,  as  required  by  sec- 
tion 279,  to  the  chancellor  of  the  division  in  which  such  elec- 
tion was  held,  who  must  appoint  a  day  of  trial,  not  less  than 
thirty,  nor  more  than  fifty  days  from  the  day  of  such  pre- 
sentation, and  a  place  of  trial,  which  must  be  at  some  place 
in  the  circuit  in  which  such  election  was  held,  and  where 
under  the  laws  of  this  state,  a  court  of  chancery  is  required 
to  be  held ;  which  day  and  place  of  trial  must  be  endorsed 
on  such  statement. 

§  327.  The  party  contesting  must,  within  ten  days  thereaf-  security  for 
ter,  give  security  for  the  costs  of  such  contest,  to  be  approved  ''"°*"' 
by  the  register  of  the  district  in  which  the  same  is  to  be 
tried. 


costs. 
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Notice  to  per- 
son elected. 


Testimony. 


Authority  of 
the  Chancel- 
lor. 


When  tried 
by  jury. 


Continuance. 


If  chancellor 
fail  to  attend. 


Tried  as  oth- 
er contested 
elections. 


§  328.  A  copy  of  such  statement,  witli  the  endorsement, 
must  be  served  on  the  person  whose  election  is  contested,  or 
left  at  his  usual  place  of  residence,  at  least  twenty  days  before 
the  day  appointed  for  the  trial,  by  a  sheriff  or  constable,  and 
returned  to  the  register  in  chancery  designated  in  the  pre- 
ceding section, 

§  329.  The  testimony  in  such  contest  may  be  taken  by 
deposition,  as  in  chancery  causes ;  and  either  party  may,  on 
the  trial,  examine  such  witnesses  as  attend. 

§  330.  The  chancellor  may  make  all  necessary  orders  in 
relation  to  the  transmission  of  the  ballots  given  in  such  elec- 
tion, to  the  place  of  trial;  and  in  relation  to  any  other  mat- 
ter required  in  such  contest ;  and  in  the  cases  in  which  the 
right  of  trial  by  jury  is  given,  under  the  third  article  of  this 
chapter,  must,  on  the  application  of  the  person  whose  elec- 
tion is  contested,  make  up  an  issue,  and  try  the  same  by  a 
jury,  to  be  impannelled  from  the  bystanders,  or  in  such  other 
mode  as  such  chancellor  may  direct. 

§  331.  The  chancellor  must  attend  on  the  day  appointed, 
and  try,  or  continue  such  contest  to  some  other  day ;  but  no 
continuance  must  be  for  more  than  thirty  days,  and  not  more 
than  twice  on  the  application  of  the  same  party. 

§  332.  Should  the  chancellor  fail  to  attend  on  the  day  ap- 
pointed for  trial,  or  at  any  adjourned  day,  the  register  must 
continue  the  contest  to  a  day  certain,  not  exceeding  twenty 
days. 

§  333.  The  provisions  of  the  other  articles  of  this  chapter, 
in  relation  to  contested  elections,  apply  to  contests  in  this 
article  named,  so  far  as  the  same  are  applicable. 


ARTICLE  VI. 


Appeals  and  fees  to  officers. 


Seo. 

834.  Appeals   from  probate   couit  to 
circuit  court. 

335.  From  the  circuit  coui't  to  supreme 

court. 

336.  Seem-ity  for  costs  of  appeal. 


Sec. 

33Y.  On   affirmauce,    execution    issues 

for  costs. 
S38.  Fees  of  officers  of  court  in  appeal 

cases. 


From  pro- 
bate court. 


From  circuit 
or  chancery 
court. 


Security  for 
eoste  of  ap- 
peal. 


§  334.  In  all  contested  elections  before  the  judge  of  pro- 
bate, an  appeal  lies  to  the  circuit  court  within  five  days 
thereafter. 

§  335.  From  the  judgment  of  the  circuit  court,  on  all  ap- 
peals taken  under  the  preceding  section,  and  on  all  contested 
elections  before  the  chancellor,  or  circuit  court,  an  appeal  lies 
to  the  supreme  court,  within  five  days  thereafter. 

§  336.  Before  taking  an  appeal,  under  the  provisions  of 
the  two  preceding  sections,  the  appellant  must  give  bond 
and  security  for  the  costs  thereof,  to  be  approved  by  the 
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judge  of  probate,  register,  or  clerk  of  the  circmt  court,  as  the 
appeal  may  be  taken  from  the  judgment  of  the  judge  of  pro- 
bate, chancellor,  or  circuit  court;  and  the  names  of  such 
securities  certified  with  the  record  to  the  appellate  court. 

§  337.  The  clerk  of  the  appellate  court,  if  the  decision  is  Execution  for 
against  the  appellant,  may  issue  execution  for  the  costs  of  mSng°a^^' 
the  appeal,  against  such  securities.  p®^'- 

§  338.  The  judge  of  probate  is  entitled  to  three  dollars  for  pees  of  o&- 
each  trial  of  a  contested  election :  the  sheriff  to  two  dollars  '=^'■^• 
for  each  jury  summoned ;  and  for  other  services  on  such  con- 
test, the  judge  of  probate,  sheriff,  and  other  ofl&cers,  are  enti- 
tled to  the  same  comjDensation  as  for  the  like  services  in  the 
circuit,  or  chancery  court,  to  be  taxed  as  costs  against  the 
unsuccessful  party. 


CHAPTER  Y. 

ELECTORS  OF  PRESIDENT  AND  VICE  PRESIDENT. 

Sec.  ]  Sec. 

339.  When  chosen — by  general  ticket.    |  343.  Pay  of  county  returnmg  officers ; 

340.  County  returning  officer  to  make  i  when  and  how  made. 


returns  to  secretary  of  state. 
34  L  Returns   estimated   by  governor, 

and  result  proclaimed. 
342.  Governor  to  give  casting  vote. 


344.  Returning  officer  fined  for  neglect. 

345.  Electors    to    meet  —  when    and 

where — to  supply  vacancies. 

346.  Vote  by  ballot,  &e. 

34Y.  Pay  of  electors — when  made. 


§  339.  On  the  day  prescribed  by  this  code,  there  are  to  be  Elected  by 
elected,  by  general  ticket,  a  number  of  electors  of  president  It?^^^ 
and  vice  president  of  the  United  States  equal  to  the  number 
of  senators  and  representatives  in  congress  which  this  state 
is,  at  the  time  of  such  election,  entitled  to. 

§  34:0.  In  all  elections  for  electors  of  president  and  vice  county  re- 
president,  the  returning  officer  of  each  county  must,  within  cers'to  r^" 
twelve  davs  after  making  the  estimate  of  the  county  vote,  as  tumtosecre- 
required  by  section  226,  return  the  result  oi  the  same  to  the 
secretary  of  state. 

§  3-il.  The  governor,  within  five  days  after  the  time  for  Governor  to 
making  the  returns  by  the  returning  officers  of  the  counties,  ^^l!^^^^  *^^ 
as  prescribed  in  the  preceding  section,  must,  in  the  presence 
of  the  secretary  of  state,  comptroller,  and  treasurer,  or  either 
of  them,  in  the  absence  of  the  others,  estimate  the  returns, 
ascertain  who  are  elected,  and  notify  them  by  proclamation. 

§  342.  If,  on  such  estimate,  it  is  found  that  an  election  of  to  give  the 
the  number  of  electors  to  which  this  state  is  entitled  is  not  """^^^^  ^°'^* 
made,  by  reason  of  two  or  more  persons  having  received  an 
equal  number  of  votes,  the  governor  must  forthwith  decide 
between  those  having  such  equal  number  of  votes. 

§  343.  The  returning  officers  of  the  counties  making  re-  Pay  of  the 
turns  to  the  secretary  of  state,  under  the  provisions  of  this  acws?'"^  °^' 
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Penalty  for 
failure  to 
make  re- 
turns. 


Electoral 
meeting. 


Vacancies 
supplied. 

Tote  for 
president 
and  vice 
president. 


Compensa- 
tion of  elec- 
tors. 


article,  are  to  be  allowed  at  the  rate  of  ten  cents  a  mile,  go- 
ing and  returning,  estimating  tlie  distance  from  tlie  court 
house  of  such  returning  officer  to  the  seat  of  government,  by 
the  direct  mail  route,  if  there  be  one,  and  if  not,  by  the  land 
route  usually  travelled,  and  also  ferriages;  for  which  the 
comptroller  must,  on  the  affidavit  of  the  returning  officer  en- 
titled thereto,  draw  his  warrant  on  the  state  treasury ;  but  no 
such  allowance  is  to  be  made  unless  such  returning  officer 
makes  oath  that  he  made  such  return  in  person  or  by  deputy. 

§  344.  Any  returning  officer  failing  to  make  his  return 
within  the  time  prescribed  in  this  article,  forfeits  to  the  state 
the  sum  of  one  thousand  dollars,  to  be  recovered  by  motion 
to  be  made  by  the  solicitor  in  the  circuit  court  of  the  county  of 
such  returning  officer,  on  one  day's  notice ;  and  on  the  trial 
of  such  motion,  the  certificate  of  the  secretary  of  state  of  such 
failure,  is  presumptive  evidence  of  the  fact. 

§  345.  The  electors  of  president  and  vice  president  are  to 
assemble  at  the  seat  of  government,  at  ten  in  the  morning, 
on  the  first  Wednesday  in  December  next  after  their  election, 
or  at  that  hour  on  such  other  day  as  may  hereafter  be  fixed 
by  congress  to  elect  such  president  and  vice  president,  and 
those  of  them  present  at  that  hour  must  at  once  proceed  by 
ballot  and  plurality  of  votes  to  supply  the  places  of  those 
who  fail  to  attend  on  that  day  and  hour. 

§  346.  Their  number  being  completed,  they  must  on  the 
same  day  vote  by  ballot  for  president  and  vice  president  of 
the  United  States,  and  do  and  perform  all  other  duties  re- 
quired by  the  constitution  and  laws  of  the  United  States. 

§  347.  Each  elector  for  president  and  vice  president  is  al- 
lowed four  dollars  for  each  day  he  necessarily  attends  at  the 
seat  of  government,  and  four  dollars  for  every  twenty  miles 
travel  to  and  from  the  same,  from  the  place  of  his  residence ; 
to  be  estimated  in  the  same  manner  as  is  provided  by  this 
code  in  relation  to  members  of  the  general  assembly ;  to 
be  paid  on  the  oath  of  such  elector  by  a  warrant  on  the  state 
treasury. 


CHAPTER  VI. 

ELECTIONS  IN  NEW  COUNTIES,  UNTIL  ENTITLED  TO  A  SEP- 
AEATE  REPRESENTATION,  FOR  CONGRESS  AND  MEMBERS 
OF  THE   GENERAL   ASSEMBLY. 


Sec. 
348. 

349. 


New  county  to  vote  Avith  the 
county  from  which  taken. 

No  elector  to  vote  in  except  en- 
titled to  vote  in  the  county  from 
which  taken. 


Sec. 

350.  Precinct  retui'ning  officers  and  in- 
spectors to  make  returns  to  re- 
turning officer  of  the  old  county. 


New  coun-        §  348.  Every  new  county,  as  to  the  right  of  suffrage  and 
they  votl     representation,  is  to  be  considered  as  part  of  the  county  or 
counties  from  which  it  was  taken,  until  entitled  by  its  num- 
bers to  the  right  of  separate  representation. 
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§  349.  No  elector  can  vote  at  any  precinct  in  any  new  Elector  can 
county  for  representative  in  congress  or  member  of  the  gene-  thl^pJedncts 
ral  assembly,  until  an  act  of  the  general  assembly  is  passed,  ^ounty^'^°'** 
giving  to  such  county  a  separate  representation,  unless  such 
elector  would  have  been  entitled  to  vote  at  such  precinct  for 
such  officers  before  the  formation  of  such  new  county. 

§  350.  The  inspectors  and  returning  officers  of  each  election  Returns,  how 
precinct  in  any  new  county  must,  until  such  county  is  enti-  ™^  *" 
tied  to  a  separate  representation,  make  returns  of  the  elections 
of  representatives  in  congress  and  of  members  of  the  general 
assembly  to  the  returning  officer  of  the  county  in  which  such 
precinct  was  situated  before  the  formation  of  such  new  coun- 
ty ;  for  all  other  officers,  the  return  must  be  made  to  the  re- 
turning officer  of  such  new  county. 


CHAPTER  VII. 


ELECTIONS   ON   AMENDMENTS   TO   THE   CONSTITUTION. 


Sec. 
351. 

352. 

353. 


Voting  on  proposed  amendments, 
when  and  how  conducted. 

Votes  estimated  and  statements 
made  to  returning  officer. 

Returning  officer  to  estimate  the 


Sec. 

result  and  make  return  signed  by 

him. 
354.  Returns  made  to  secretary  of  state, 

and  Hst  of  votes,  and  their  votes 

also  sent  to  him. 


§  351.  At  the  general  election  held  for  members  of  the  voting  on 
general  assembly,  the  returning  officer  of  each  precinct  must  toThf^nstf . 
enquire  of  every  voter  voting  for  representatives  if  he  votes  con^uc'ted" 
for  or  against  the  proposed  amendment ;  and  if  there  is  more 
than  one  amendment  proposed,  he  must  enquire  of  such 
elector  as  to  his  vote  on  each  amendment ;  separately  desig- 
nating them  in  the  order  in  which  they  have  been  proposed 
by  the  general  assembly.  If  there  is  but  one  amendment 
proposed,  the  inspectors  must  cause  the  clerks  of  such  elec- 
tion to  Avrite  against  the  name  of  the  voters  on  their  poll 
lists  the  word  "yea,"  or  "na}^,"  as  each  may  vote  for  or 
against  such  proposed  amendment ;  if  more  than  one  amend- 
ment is  proposed,  the  inspectors  must  cause  their  clerks  to 
■write  at  the  top  of  their  respective  poll  lists  the  words 
"  first,"  "  second,"  "  third,"  and  so  on  according  to  the  num- 
ber of  amendments  which  have  been  proposed ;  and  under 
the  words  so  written  to  register  the  vote  of  each  elector  vo- 
ting upon  each  amendment,  by  writing  against  his  name  and 
under  the  word  "first,"  tlie  word  "yea,"  or  "nay,"  as  he 
may  vote  on  the  first  amendment;  under  the  word  "  second," 
the  word  "  yea,"  or  "  nay,"  as  he  may  vote  on  the  second, 
and  so  on  to  the  last  amendment. 

§  352.  The  votes  given  on  proposed  amendments  to  the  votes,  how 
constitution  are  to  be  counted  and  estimated  in  the  same  '=°"°'^'^- 
manner  in  all  respects  as  the  votes  for  representatives  to  the 
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be  made. 


Statement  of  general  assembly ;  and  a  statement  of  the  number  of  votes 
IgltaJr  ^^^  given  for  and  against  each,  amendment,  designating  them  in 
the  order  in  which  they  were  proposed,  must  be  made  to  the 
returning  officer  of  the  county,  in  the  same  manner  as  returns 
of  general  elections  are  made  to  such  returning  officer,  by  the 
same  person,  and  within  the  same  time, 
■n ..    .     .       ^  353.  The  returnine;  officer  of  the  county  must  at  the 

Estimate  of.'^.  ,  ,  .  ^  „,  .''.p 

thejesuit  to  time  he  makes  the  estimate  oi  the  vote  given  m  for  repre- 
sentatives to  the  general  assembly,  and  other  officers,  as  re- 
quired by  section  226,  in  like  manner  estimate  the  vote  given 
for  or  against  each  of  the  projoosed  amendments,  and  include 
the  result  of  such  vote  on  each  of  such  amendments,  to  be 
made  out  and  signed  by  him. 

§  354.  Such  returning  officer  of  the  county  must,  within 
sixty  days  after  making  the  estimate  required  by  the  prece- 
ding section,  return  the  result  of  such  election  by  mail  to  the 
secretary  of  state ;  and  must  also  from  the  poll  lists  returned 
to  the  judge  of  probate,  prepare  a  list  of  the  names  of  those 
who  voted  at  such  election  for  representatives  to  the  general 
assembly,  and  on  the  proposed  amendments,  or  either  of 
them ;  and  the  vote  of  each  voter  on  each  of  such  amend- 
ments ;  which  list,  certified  by  such  returning  officer,  must 
be  transmitted  by  a  member  of  the  general  assembly  from 
such  county,  and  delivered  by  him  to  the  secretary  of  state 
during  the  first  week  of  the  session. 


To  whom  and 
how  re- 
turned. 


CHAPTEE  YIII. 


PENALTIES    FOR    VIOLATION    OF    THE    PROVISIONS    OF  THIS 

TITLE. 


Sec. 

355.  Penalty  for  voting  without  quali- 

fication, or  out  of  county. 

356.  For  voting  more  than  once. 

857.  Fine  for  failure  to  make  returns  to 
secretary  of  state  or  speaker  of 
the  house. 

358.  Notice  to  be  given  solicitor  of  fail- 

m-e. 

359.  Fines  for  neglect  of  duty  by  other 

officers. 


Penalty  for 
illegal  vo- 
ting ;   voting 
out  of  one's 
county. 


Voting  twice, 
penalty. 


Sec. 

360.  Improper  influence  of  elector,  fine. 

361.  Fraudulent  change  of  ballot,  fine. 

362.  Lnproper  meddling  with  ballots 

or  poll  lists,  fine   and  imprison- 
ment. 

363.  Betting  on  elections ;  betting  by 

ofiicer. 

364.  Calling  out  militia  forbid ;  penalty. 


§  355.  If  any  person  vote  at  any  election  who  is  not  enti- 
tled, or  if  any  one  votes  out  of  the  county,  or  the  city  or 
town,  (if  entitled  to  a  separate  representation,)  of  his  residence, 
he  is  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  must 
be  fined  not  less  than  three  hundred  dollars. 

§  356.  If  any  person  votes  more  than  once  in  the  same 
election  he  is  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  must  be  fined  not  less  than  two  hundred  dollars,  and 
imprisoned  not  less  than  three,  or  more  than  twelve  months, 
in  the  county  jail. 


CHAP.   8.]  OF  ELECTIONS.  121 

§  857.  If  any  returning  officer  required  by  tlie  provisions  Failure  to 
of  tliis  title,  to  make  returns  of  any  election  to  tlie  secretary  ™rns  tosec- 
of  state,  or  tliespeaker  of  tlie  house  of  re|)resentatives,  fails  to  g't'^afe^of 
make  suck  return  within  the  time  herein  j^rescribecl,  he  for-  speaker  of 
leits  to  the  state  five  hundred  dollars ;  recoverable  by  motion, 
to  be  made  by  the  sohcitor  of  the  proper  circuit,  in  the  name 
of  the  state,  in  the  circuit  court  of  the  county  of  such  return-  penalty, 
ing  officer  upon  three  days'  notice  of  such  motion ;  and  the 
certificate  of  the  secretary  of  state,  or  of  the  speaker  of  the 
house  of  representatives,   as  the  case  may  be,  setting  forth 
that  such  return  has  not  been  received,  is  presumptive  evi- 
dence of  the  failure  of  such  officer  to  make  such  return. 

§  858.  Whenever  the  return  of  any  officer  required  by  Notice  of 
this  title  to  be  made  to  the  secretary  of  state,  or  the  speaker  ^"^"^^  ^^^'"^^ 
of  the  house  of  representatives,  is  not  received  within  the 
time  prescribed,  such  secretary  of  state,  or  speaker  of  the 
house,  must  give  notice  thereof  to  the  solicitor  of  the  proper 
circuit,  and  furnish  him  with  the  certificate  specified  in  the 
preceding  section,  and  thereupon  such  sohcitor  must  make  the 
motion  as  herein  required. 

§  859.  If  any  inspector,  clerk,  or  other  officer,  on  whom  Fines  for  oth- 
any  duty  is  imposed  under  any  of  the  provisions  of  this  title,  duty'^by'offi- 
neglects  to  perform  such,  or  is  guilty  of  any  corrupt  conduct  ''^'■^• 
in  the  execution  of  the  same,   and  such  neglect  or  corrupt 
conduct  is  not  herein  expressly  provided  for,  he  is  guilty  of 
a  misdemeanor,  and  on  conviction  must  be  fined  not  less  than 
fifty  dollars. 

§  860.  If  any  person  by  bribery,  menace,  or  other  corrupt  Corrupt  in- 
means,  attempts  to  influence  any  elector  in  giving  his  vote,  elector.  °^ 
or  to  deter  him  from  giving  the  same,  or  disturb  or  hinder 
him  in  the  free  exercise  of  the  right  of  suffrage  at  any  elec- 
tion within  this  state,  he  is  guilty  of  a  misdemeanor,  and  must,  penalty, 
on  conviction,  be  fined  not  less  than  one  hundred  dollars. 

§  361.  Any  person  who  fraudulently  changes  the  vote  of  fubs"tuut1on 
any  elector,  by  which  such  elector  is  prevented  fi^om  voting  of  baiiot. 
as  he  intended,  is  guilty  of  a  misdemeanor,  and,  on  conviction, 
must  be  fined  not  less  than  one  hundred  dollars. 

§  862.  If  any  person   after   the  commencement   of  any  Meddling 
election,  fraudulently  destroys  any  of  the  ballots  received,  or  or  pou  usts, 
poll  lists  taken  at  such  election ;  or  takes  away  or  abstracts 
any  ballot  so  received ;  or  puts  into  the  ballot  box  any  ballots 
unauthorized  by  the  lawful  permission  of  the  inspectors ;  he 
is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined  Fine  and  im- 
not  less  than  two  hundred  dollars,  and  imprisoned  in   the  p^^o"^™®"^'- 
common  jail  not  exceeding  one  year,  at  the  discretion  of  the 
court. 

§  868.  Any  person  who  bets  or  wagers  any  money,  or  Betting  on 
other  thing  of  value  upon  any  election  held  in  this  state,  is  '^''=''''°°^- 
guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined  Penalty, 
not  less  than  fifty  or  exceeding  five  hundred  dollars ;  and  if 
such  person  is  a  sheriff,  coroner,  constable,  or  other  person  ^y  officer  of 
concerned  in  holding  or  conducting  any  such  election,  as  an  election. 
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Penalty. 


Calling  out 
military. 


Penalty. 


inspector,  clerk,  or  returning  officer,  lie  must  in  addition  to 
tlie  fine  above  prescribed,  be  imprisoned  at  the  discretion  of 
tliejury,  in  the  county  jail,  not  exceeding  six  months. 

§  364.  If  any  person  calls  or  orders  out  any  of  the  militia 
of  this  state  on  any  day  on  which  any  general  election  is 
held,  except  in  case  of  insurrection  or  invasion,  or  except 
in  obedience  to  some  civil  magistrate  to  suppress  riots  or  en- 
force the  law ;  he  is  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  must  be  fined  not  less  than  three  hundred  dollars. 


mk  7. 

THE  FINANCIAL  DEPARTMENT. 

Chapter  1.  Of  the  duties  of  comptroller  and  state  treasurer. 

"         2.  Of  certain  funds  of  the  state,  and  their  administration. 
"         3.  Of  taxation. 

CHAPTEE  I. 

DUTIES  OF   COMPTROLLER  AND   STATE   TREASURER. 


Article  1.  Duties  of  comptroller  in  relation  to  state  finances. 

"        2.  The  duties  of  the  treasurer  in  relation  to  the  state  finances. 
"        3.  The  fiscal  year,  and  pubUcation  of  receipts  and  expenditures. 

ARTICLE  I. 

The  duties  of  the  comptroller  in  relation  to  the  state  finances. 

Sec.  Sec. 

365.  List  of  duties.  ,  367.  Not  to  issue  warrant  to  defaulter 

366.  May  require  information  on  oath  i  368.  Not  to  receive  state  funds. 

as  to  aecoimt  presented.  |  369.  Accounts  must  be  sworn  to. 

§  865.  It  is  the  duty  of  the  comptroller : 
Fiscal  affairs.     1.  To  Superintend  the  fiscal  affairs  of  the  state,  as  required 
by  law. 

2.  To  keep  and  preserve  in  his  office,  in  suitable  books, 
fair  and  accurate  accounts  between  this  state  and  the  United 
States,  including  the  two  and  three  per  cent,  funds,  the  sur- 
plus revenue  funds,  and  the  funds  arising  from  the  distribu- 
tion of  the  public  lands. 

8.  To  keep  the  accounts  in  relation  to  the  school  fund,  and 
every  other  special  or  trust  fund  in  which  the  state  is  inter- 
ested, the  keeping  of  which  is  not  specially  entrusted  to  other 
officers. 

4.  To  keep  an  account  of  all  state  bonds  issued  and  paid, 
and  of  all  interest  paid. 
Account  with      5.  To  keep  all  accounts  between  the  state  and  the  treas- 
urer, charging  him  with  the  balance  due  when  he  came  into 


Account  with 
the  United 
States. 


Account  of 
trust  funds 


State  bonds. 
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office,  and  with  all  moneys  received  by  Hm,  and  crediting 
him  with  all  warrants  drawn  on  the  state  treasury,  and  paid 
by  him. 

6.  To  audit  and  adjust  the  accounts  of  all  public  officers,  to  audit  the 
keeping  a  regular  account  with  every  person  in  each  county  '■'^j,°||.''o^^. 
in  the  state  who  is  by  law  authorized  to  collect  and  receive  cers. 
any  part  of  the  state  revenue,  in  suitable  books,  in  which  he 

must  charge  such  persons  with  all  sums  of  money  due  from 
them  severally,  and  credit  each,  mth  all  moneys  paid  by  him 
to  the  treasurer,  having  first  certified  to  that  officer  the 
amount  or  balance  due. 

7.  To  examine  and  adjust  the  claims  of  all  persons  against  Adjust  and 
the  state,  where  provision  for  the  payment  thereof  has  been  If^^^^ 
made  by  law. 

8.  To  draw  warrants  on  the  treasurer  for  the  payment  of  to  draw  war- 
all  moneys  directed  by  law  to  be  paid  out  of  the  treasury,  in  treasury, 
favor  of  the  person  authorized  to  receive  the  same ;  stating  in 

such  warrant  on  what  account  the  same  is  due^  and  in  cases 
of  special  appropriation,  referring  to  the  law  under  which  it 
is  drawn. 

9.  To  direct  the  forms  to  be  used  by  all  public  officers  in  to  furnish 
collecting,  keeping  the  accounts,  and  making  returns  of  the  rtvOTue  oa- 
state  revenue ;  and  to  famish  by  the  first  day  of  March  in  <=ers. 
each  year,  to  the  assessors  in  each  county,  forms  for  register- 
ing the  various   descriptions   of  taxable   property,  which 

forms,  as  near  as  practicable,  must  exhibit,  at  one  view,  the 
different  species  of  property  taxed ;  the  amount  of  tax  to  be 
paid  upon  each,  and  the  name  of  the  party  to  whom  assessed. 

10.  To  have  printed  by  the  state  printer,    immediately  to  prepare 

n  1  •  n       ^  1  11  111  •  1  *°^  distnb- 

arter  each  session  oi  the  general  assembly,  all  laws  m  rela-  ute  the  reve- 
tion  to  the  revenue  passed  at  such  session,   and  to  send  a  °"^  ^^^^' 
copy,  certified   by  the  secretary   of  state,  to  each  of  the 
assessors,  tax  collectors,  and  judges  of  probate. 

11.  To  take  and  keep  copies  of  all  letters  written  by  him  to  copy  his 
on  official  business. 

12.  To  take  receipts  for  all  warrants  he  draws,  and  to  pre-  Receipts  for 
serve,  file,  and  arrange  in  his  office  all  such  receipts,  and  all  warrants, 
accounts  by  him  allowed,   with  the  vouchers  and  papers 
relating  to  the  same. 

13.  To  proceed  against  all  defaulters  as  required  by  law.    Defaulters. 

14.  To  publish  in  some  newspaper  at  the  seat  of  govern-  Annual  ust  of 
ment,    annually,    a  list   of  defaulters   to   the   state,  whose '^'^''''"^'■'• 
accounts  have  remained  due  and  unpaid  for  one  year,  with 

the  amount  due  from  each,  how  the  debt  accrued,  and  when 
it  became  due. 

15.  To  keep  a  docket  of  all  suits  brought  against  default-  Docket  of 
ers,   showing  the  time  Avhen  commenced,  to   what   sheriff  defauitfrT^* 
directed,  the  sheriff's  return,  and  when  and  how  settled. 

16.  To  examine  all  bonds  for  the  two  per  cent,  fund,  and  Examine  se- 
all  other  securities  for  money  belonging  to  the  state  kept  in  bond^on.flie- 
his  office,  from  time  to  time,  as  to  the  sufficiency  of  the 
securities,  and  on  discovering  any  deficiency  therein,  forth- 
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with,  to  report  tlie  same  to  tlie  governor,  and  to  put  suck 
bonds  or  securities  in  suit  when  necessary  for  the  collection 
of  the  principal  and  interest. 
To  report  to      17.  To  report  in  writing  to   each  house  of  the  general 
the^generai°^  asscmblj,  during  the  second  week  of  each  regiilar  session, 
assembly,     j^^g  y^ews  as  to  the  propcr  subjects  of  taxation,  witli  such, 
plans  and  estimates  as  in  his  opinion  are  expedient  for  using 
the  public  money  to  the  best  advantage,  for  diminishing  the 
public  expenses,  and  sustaining  the  credit  of  the  state ;  detailed 
estimates  of  the  expenditures  to  be  defrayed  from  the  treas- 
ury for  the  ensuing  fiscal  years  must  accompany  the  report, 
and  also  tables  showing  in  detail  the  names  of  all  persons  in 
whose  favor  warrants  have  been  drawn  for  each,  of  the  two 
preceding  fiscal  years,  when  drawn,  under  what  law  in  case 
of  special  appropriations,  and  for  what  amount ;  the  amount 
of  total  assessments  made  in  each  county  for  the  same  years ; 
showing  in  separate  columns  the  amount  of  total  assessment 
on  each  item  of  taxation,  the  amount  in  each,  county  for 
retail  or  other  licenses,  the  amount  of  insolvencies,  of  com- 
missions, the  nett  amount  of  revenue  paid  into  the  treasury 
for  each  of  such  years,  the  condition  of  the  school  fund,  the 
two  and  three  per  cent,  funds,  and  all  other  funds,  the  ac- 
counts of  which  are  by  law  required  to  be  kept  in  his  of&ce. 
18.  To  report   in   writing  to  the  governor,  on  the  first 
portTo  \ht  Monday  in  December,  one  thousand  eight  hundred  and  fifty- 
fec^e^^rand  *"^*^;  ^^^  cvcry  two  ycars  thereafter,  the  amount  of  money 
expenditures  reccivcd  and  disbursed  the  preceding   fiscal   year ;    and  to 
accompany  such,  report  with  tables  exhibiting  the  amount  of 
total  assessment  in  the  several  counties,  for  the  same  time; 
the  amount  received  for  licenses  granted;    the  amount  of 
insolvencies  and  commissions ;  the  nett  amount  of  revenue 
paid  in  such  year;  how  much  remains  unpaid,  from  what 
tax  collectors  or  other  of&cers ;  and  what  measures  have  been 
taken  for  the  collection  of  the  balance  due. 
other  duties      19.  To  perform  such  other  duties  in  relation  to  the  fiscal 
If  required,    g^g-g^jj-g  Qf  ^^^e  statc,  as  are  or  may  be  required  of  him  by  law. 
May  exam.       §  ^66.  The  Comptroller  has  authority  to  require  informa- 
on  oath™^"'  tiou  ou  oath,  to  be  by  him  administered,  from  any  person, 

touching  any  claim  or  account  he  is  required  to  audit. 
Not  to  draw  §  367.  He  must  not  give  any  public  defaulter  any  warrant 
favor  of'de-  for  moucys  duc  him  from  the  state,  except  the  balance  which 
fauiter.  ^g  ^^^^  ^^^^  ^-^q  application  of  the  amount  due  from  the  state 
to  the  extinguishment  of  the  debt,  interest  and  damages,  if 
any  are  given  by  law,  due  from  such,  defaulter. 
Not  to  re-  §  ^^^-  The  Comptroller  has  no  authority  in  any  suit  or 
ceive  reve-    procccdiug  by  lum  commenced  or  directed,  or  in  any  other 

nue  of  state.  ■■■  ^  ^  i        ■         •  -i  •  • 

case,  unless  such  authority  is  expressly  given,  to  receive  any 

of  the  state  revenue. 
Accounts  §  369.  All  accounts  against  the  state  must  be  accompanied 

stite°to  be    by  the  affidavit  of  the  party,  stating  the  correctness  of  the 
sworn  to.      accouut,  and  that  no  portion  of  the  same  has  been  paid,  by 

discount  or  otherwise. 
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ARTICLE  n. 

The  duties  of  treasurer  in  relation  to  the  state  finances.  i 

Sec.  370.  List  of  duties. 

§  370.  It  is  tlie  duty  of  tlie  state  treasurer : 

1.  To  receive  and  keep  tlie  moneys  of  the  state.  Receive  pub- 

2.  To  pay  all  warrants  drawn  under  authority  of  law,  by  pay  war-" 
tlie  comptroller  on  the  treasurer,  and  to  pay  no  money  out  [fe^a'syr"^ 
of  the  treasury,  except  on  the  warrant  of  the  comptroller. 

8.  To  take  receipts  for  all  ]3ayments.  To  take  re- 

4.  To  file  such  receipts  and  warrants,  and  to  number  the  tJ  ml'  them, 
same  in  chronological  order,  for  each  fiscal  year. 

5.  To  keep  accounts  of  the  receipts  and  expenditures  of  to  keep  ac- 
the  pubhc  money.  '=°™'^- 

6.  To  enter  in  his  books  the  amount  of  money  he  receives  Account  of 
for  taxes,  license,  or  on  any  other  account,  for  the  state ;    so  ^^^^  ^'^'^^^ 
that  the  nett  proceeds  of  the  whole  revenue,  as  well  as  every 
branch  thereof,  and  the  amount  of  disbursements,  distinctly 
appear. 

7.  To  give  information  in  writing  to  the  general  assembly,  Togiveinfor- 
or  either  house  thereof,  or  to  the  governor,  when  required,  motion  to  the 

-,,  '  ..",.',  -L  '  governor  or 

respecting  all  matters  apioertammg  to  his  omce.  assembly. 

8.  To  report  in  writing  to  each  house  of  the  general  as-  to  make  a 
sembly  during  the  second  Aveek  of  the  session,  the  amount  each'iiouse  of 
paid  into  the  treasury  for  each  of  the  two  preceding  fiscal  t^e  general 
years :  showing  the  amount  paid  in  by  each  county,  and  dis- 
tinguishing  such  counties  as  have  made  partial  payments 

from  those  which  have  paid  in  full ;  also  statements  of  all 
sums  of  money  he  has  paid  out  oil  account  of  the  state  for 
each  of  such  years ;  specifying  the  amount,  to  whom  paid, 
and  for  what,  with  an  exact  statement  of  the  balance  in  the 
treasury. 

9.  To  report  in  writing  to  the  governor  on  the  first  Mon-  Report  bien- 
day  in  December  in  the  year  one  thousand  eight  hundred  vernor.°  ^°' 
and  fifty-two,  and  every  two  years  thereafter,  the  amount  of 
money  received  and  disbursed  the  preceding  fiscal  year,  show- 
ing the  amount  paid  by  each  county,  and  distinguishing  such 
counties  as  have  made  partial  payments  from  those  which 

have  paid  in  full,  and  specifying  the  amount  paid,  to  whom, 
and  for  what,  with  a  statement  of  the  balance  in  the  treasury. 

10.  To  act  as  agent  for  the  state,  to  receive  the  whole  or  to  receipt 
any  portion  of  the  two  or  three  per  cent,  fund,  and  to  give,  Ihree'^pw  °"^ 
on  the  part  of  the  state,  his  receipt  therefor.  cent.  fund. 

11.  To  perform  such  other  duties  in  relation  to  the  fiscal  other  duties, 
affairs  of  the  state,  as  are  or  may  be  by  law  required  of  him. 
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AKTICLE  III. 

The  fiscal  yeai\  and  jpitblication  of  receipts  and  expenditures. 


Sec. 

371.  Year  ends  on  the  30th  September. 


Sec. 

372.  Annual  account  of  receipts  and 
expenditures  to  be  pubUshed  at 
the  seat  of  government. 


Fiscal  year. 


§  871.  The  fiscal  year  ends  on  the  thirtieth  day  of  Sep- 
tember. 
Publication        |  372.  A  regular  account  of  receipts  and  expenditures  of 
^d  expendi-  all  public  moncy  must  be  published  annually  in  two  papers 
*"^''-  at  the  seat  of  government,  and  the  account  paid  by  the  war- 

rant of  the  comptroller  on  the  state  treasury. 


CHAPTER  II. 

OF  CERTAIN  FUNDS   OF  THE  STATE,  AND  THEIR  ADMINISTRA- 
TION. 

Article  1.  The  school  fund. 
"        2.  The  university  fund. 

"        3.  Bonds  and  other  securities  belonging  to  the  state,  -where  depos- 
ited, and  payments,  to  whom  made,  and  how. 

ARTICLE  I. 


The  school  fund. 


Sec. 

373.  What  are  school  funds. 

374.  Notes  for  school  lands  to  be  col- 

lected by  attorney  general. 

375.  He  may  appoint  agents — respon- 

sible for  their  neglect. 

376.  Collections  paid  into  treasury  to 

credit  of  the  toAvnship. 

377.  Attorney    general,  when    to   ac- 

count with  comptroller,  and 
pay  over  to  treasurer  all  school 
funds. 


Sec. 

378.  Certificates  of  stock  to  be  issued 

to  townships. 

379.  Registered  by  secretaiy  of  state, 

and  sent  to   judge   of  probate 
for  trustees. 

380.  Tax  collector  to  pay  the  interest 

on  the  stock  to  eoimty  treasu- 
rer, (fee. 

381.  Rate  of  interest. 

382.  County  treasurer  to  pay  it  to  the 

trustees,  <fee. 


School  funds,      §  373.  School  fuuds,  within  the  meaning  of  this  article, 
are  the  proceeds  of  the  sales  of  lands  granted  by  the  United 
States,  to  this  state,  for  the  use  of  schools,  and  all  additions 
that  are  made  to  such  funds  by  law ;  such  funds  being  vested 
in  the  state,  to  secure  the  objects  of  the  grant. 
Notes  for         §  374.  All  uotes  for  school  lands  deposited  with  the  comp- 
when'cotoft-  troUer,  if  not  paid  within  six  months  after  maturity,  must  be 
^^-  placed  with  the  attorney  general  for  collection. 

Agents  for         §  375.  The  attorney  general  may  appoint  agents  for  the 
couection.     collectiou  of  such  notes,  being  responsible  for  any  neglect  on 
the  part  of  such  agent. 
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§  376.  All  collections  on  notes  given  for  the  sale  of  school  collections; 
lands  must  be  paid  into  the  treasury  of  the  state,  to  the  credit  0°^.^^' 
of  the  proper  township. 

§  377.  The  attorney  general  must,  within  one  month  after  Attorney  ge- 
each  term  of  the  circuit  court  of  Montgomery  county,  render  count  wuh*^' 
to  the  comptroller  a  statement  in  writing,  showing  the  situ-  <=oniptrouer. 
ation  of  each  note  for  school  lands  deposited  with  him  for 
collection,  the  parties  against  whom  judgment  has  been  ren- 
dered, and  the  return  of  the  sheriff  on  the  execution,  and 
must,  within  the  same  time,  pay  to  the  treasurer  the  amounts 
collected  by  him ;  and,  failing  to  comply  with  this  requisi- 
tion, is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  Penalty, 
be  fined  not  less  than  one  hundred  dollars. 

§  378.  The  governor  must,  from  time  to  time,  have  issued  certificates 
to  the  several  townships  in  the  state,  certificates  of  stock,  °/sue°d'to°the 
showing  the  amount  received  for  such  township,  which  must  townships, 
be  signed  by  him,  and  countersigned  by  the  secretary  of 
state ;  but  no  certificate  of  stock  must  hereafter  issue  for  a 
less  amount  than  one  hundred  dollars ;  and  such  certificate 
must  bear  interest  from  the  first  day  of  October  of  each  year. 

§  379.  The  secretary  of  state  must  register  each  certificate,  to  be  regis- 
and  they  are  to  be  transmitted  to  the  judge  of  probate  of  the  ^^^^^' 
county  in  which  the  township  is,  who  must  copy  the  same 
in  a  book  to  be  kept  for  that  purpose,  and  deliver  the  orig- 
inals to  the  trustees  of  the  township. 

§  380.  The  tax  collector  of  each  county  must,  by  the  first  Tax  collector 
day  of  August  in  each  year,  deposit  with  the  county  treas-  InnuaVthe 
urer  the  interest  which  has  accrued  on  the  certificates  of  stock  on' cmua  "^ 
issued  to  the  several  townships  in  his  county,   and  take  his  cates. 
receipt    therefor;    which  being    certified    by  the  judge  of 
probate  to  be  genuine,  and  by  the  proper  officer,  must  be 
received  by  the  state  treasurer  in  payment  of  the  taxes  due 
the  state  by  such  tax  collector. 

§  381.  The  certificates  of  stock  bear  interest  at  the  rate  of  Rateofmter- 
six  -per  centum  a  year,  payable  annually.  ^^^' 

§  382.  The  county  treasurer  must  pay  to  the  trustees  of  county 
any  township,  on  their  warrant,  any  interest  in  the  county  p^y 'it'"to  *° 
treasury,  belonging  to  such  township :  and,  failing  so  to  do  trustees. 
on  the  presentation  of  such  warrant,  judgment  maybe  recov-  re'fusaK 
ered  against  him  and  his  securities,  or  any  of  them  liaving 
three  days'  notice  thereof,  in  the  circuit  court  of  the  county 
of  such  treasurer,  for  the  amount  of  such  interest,  with  legal 
interest  from  the  time  of  the  presentation  of  the  warrant,  ten 
per  cent,  damages  on  the  aggregate  amount,  and  costs ;  the 
motion  to  be  prosecuted  in  the  name  of  the  township. 
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ARTICLE  II. 

The  university  fund. 


Sec. 

383.  Amount  of  the  fund,  and  rate  of 
interest. 


Sec. 

384.  Treasurer  to  pay  the  interest,  &e. 


universit  §  ^^^-  ^^^  uiiiversity  fand  is  two  hundred  and  fifty  thou- 

fund.  sand  dollars,  for  tlie  permanent  security  of  wliicli,  and  the 

punctual  payment  of  tlie  interest  thereon,  at  the  rate  of  six 

per  cent,  a  year,  forever,  the  faith  and  credit  of  the  state  are 

pledged. 

Rate  of  inter-      8  384.  The  statc  treasurer  must  pay  the  interest  on  the 

est,  to  whom         v  ■ ,       o        -\      i    l^  j^i?-  x 

paid,  and  univcrsity  fund  at  the  rate  oi  six  per  cent,  a  year,  semi-annu- 
ally, to  the  treasurer,  or  any  authorized  agent  of  the  Univer- 
sity of  Alabama ;  but  on  the  application  of  the  treasurer  of 
the  university,  it  is  the  duty  of  the  comptroller  to  draw  his 
warrant  on  the  tax  collector  of  Tuskaloosa  county  for  the 
amount  of  taxes  in  his  hands,  unless  it  exceeds  the  amount 
due  from  the  state  upon  the  university  funds,  and  the  receipt 
therefor  must  be  received  by  the  state  treasurer  as  money. 


how 


ARTICLE  III. 

Bonds  and  other  securities  helonging  to  the  state,  where  deposited, 
and  payments  to  whom  made,  and  how. 

Sec.  385.  Deposited  -with  comptroller,  paid  to  treasurer. 

rr  .u    .^       %  385.  All  bonds  and  other  securities  for  money  belonging 

Kept  by  the         <-i  -i     t  n  in-i 

comptroller,  to  the  statc  or  under  the  control  thereoi,  are  to  be  deposited 
Paid  to  the    and  kept  in  the  oflice  of  the  comptroller ;  and  all  payments 
treasurer.     ^^  +|^g  samc  luust  bc  made  to  the  treasurer,  being  first  certi- 
fied to  him  by  the  comptroller. 


CHAPTEE  IIL 

OF   TAXATION. 


Article  1.  System  of  taxation,  and  persons  and  property  exempt  therefrom. 
"        2.  Rates  and  rules  of  assessment  as  to  certain  property. 
"        3.  Taxes  and  licenses  to  be  assessed  and  collected  by  judge  of 

probate. 
"        4.  Taxes  on  suits  to  be  collected  by  the  clerk  of  the  supreme  court. 
"        5.  Taxes  to  be  collected  by  certain  other  officers. 
"        6.  Other  rules  to  be  observed  in  the  assessment 
"        7.  Corporations. 

"        8.  Of  the  appointment  of  tax  assessors. 
"        9.  Of  the  duties  of  assessor,  and  other  officers  in  the  aasessment. 
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Akticle  10.  The  tax  collector,  his  bond  and  term  of  office. 

"  11.  The  duties  of  tax  collector. 

"  12.  Deliuquent  taxes,  sales  of  property  therefor,  and  redemption. 

"  13.  Tax  on  steamboats,  hoTV  collected. 

"  14.  Payment  of  taxes  and  licenses. 

"  15.  Miscellaneous  provisions. 

"  16.  Compensation  to  assessors  and  other  officers. 

ARTICLE  I. 

System  of  taxation^  and  persons  and  property  exempt  from. 


Sec. 

386.  Lands    taxed    in    proportion    to 

value. 

387.  Lands  of  non-residents  not  taxed 

higher  than  others. 

388.  Lands  of  United  States  not  taxed 


Sec. 

389.  Navigable  streams  exempt  from 

tax  or  toll. 

390.  Persons  and  property  exempt  from 

taxation. 


§  386.  All  lands  subject  fo  taxation  must  be  taxed  in  pro-  Rate  of  tax 
portion  to  their  value.  "''  '^'"^'• 

§  387.  Land  belonging  to  citizens  of  the  United  States  Lands  of 
residing  out  of  the  state,  cannot  be  taxed  higher  than  land  "^^^l^^' 
belonging  to  persons  residing  therein. 

§  388.  No  tax  can  be  imposed  on  land  the  property  of  united  states 
the  United  States.  _    '"'^'^• 

§  389.  All  navigable  waters  within  the  state  are  to  remain  Navigable 
forever  public  highways,  free  to  the  citizens  of  the  state,  and  j^'^rs  ex- 
of  the  United  States,  without  any  tax,  impost,  or  toll  thereon, 
imposed  by  the  state. 

§  390.  The  following  persons  and  property  are  exempt  Property  ex- 

n    ^     ^         ^-  °    ^  r      i.         J  r     empted  from 

irom  taxation:  taxation. 

1.  All  property  belonging  to  the  state,  or  any  county 
thereof,  or  the  state  bank  or  its  branches. 

2.  All  property  of  the  United  States. 

3.  All  property  of  literary,  scientific,  and  benevolent 
institutions,  actually  used  for  the  purposes  for  which  such 
institutions  were  created ;  not  exempting,  however,  any  of 
such  property  when  invested  in  stocks,  or  employed  in  any 
other  than  the  regular  business  of  such  institutions. 

4.  Houses  of  religious  worship  and  their  appurtenances. 

5.  Places  and  monuments  of  the  dead,  and  implements  of 
burial. 

6.  Agricultural  and  horticultural,  instruments,  implements, 
vehicles,  and  utensils,  when  kept  for  use. 

7.  The  property  of  revolutionary  soldiers  and  their  widows, 
to  the  value  of  one  thousand  dollars. 

8.  The  property  of  soldiers  who  served  in  the  war  of  1812, 
which  is  exempt  from  execution.* 

9.  All  insane  persons,  and  their  property,  to  the  value  of 
one  thousand  dollars. 


*  This  provision  is  extended  to  soldiers  who  served  in  the  Florida  and  Mexi- 
can wars,  and  their  widows,  by  the  act  of  1851-2.  See  acts  1851-2,  page  1, 
section  2. 
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ARTICLE  II. 


[title  7, 


Rates  and  rules  of  assessment  as  to  certain  property. 


Sec. 
391. 


Rates  of  tax- 


Poll  tax. 


Free  negroes, 


Real  estate. 


Mills,  facto- 
ries, &c. 


Turnpilies, 
ferries,  &c. 


Poll  taxes,  real  estate,  maoufac- 
tories,  mills,  <fec. ;  turnpikes, 
bridges,  ferries,  <fec.;  on  slaves, 
fund  to  pay  for  slaves  executed ; 
money  hoarded  or  at  interest ; 
on  money  at  higher  I'ates ;  fur- 
niture, jewelry,  <fec. ;  on  vehicles, 
neat  cattle,  horses,  mules,  <fec. ; 
on  corporations ;  on  auction  sales, 
sales  of  cigars,  factor's  commis- 
sions, foreign  stocks,  on  sales,  on 


Sec. 


I    o 


92. 
393. 


storage,  <fec. ;  premiums  of  for- 
eign iusm*ance  companies,  on 
salaries,  incomes  of  officers  of 
corporations,  cards,  j^^'op^rty 
raffled,  gold  watches,  incomes  of 
lawyers,  doctors  and  dentists, 
legacies,  except  from  certain  per- 
sons, and  gifts,  on  revolvers,  <fec. 

Accounts  of  taxable  incomes  and 
sales  to  be  kept,  penalty. 

When  tax  year  ends. 


§  391.  Taxes  are  to  be  assessed  by  the  assessor  in  each, 
county,  on  and  from  the  following  subjects,  and  at  the  fol- 
lowing rates : 

1.  On  every  white  male  inhabitant  between  the  ages  of 
twenty-one  and  forty -five  years;  fifty  cents. 

2.  On  every  male  free  negro  between  twenty-one  and  fifty 
years  of  age ;  two  dollars. 

3.  On  every  female  free  negro  between  twenty -one  and 
forty -five  years  of  age ;  one  dollar. 

4.  On  all  real  estate,  to  be  estimated  at  its  real  value  in 
money,  and  not  at  forced  sale,  according  to  the  best  judg- 
ment the  assessor  can  form  by  information,  inspection,  or 
otherwise,  taking  into  consideration  its  location,  whether  in 
a  town,  city,  or  the  country,  its  proximity  to  local  advan- 
tages, its  quality  of  soil,  growth,  of  timber,  mines,  minerals, 
quarries,  fossils,  and  improvements,  excepting  such  as  are 
herein  separately  specified  and  taxed ;  for  each  hundred  dol- 
lars of  the  value  thereof,  and  at  that  rate,  twenty  cents. 

5.  On  all  saw,  grist,  and  other  mills,  distilleries  and  brew- 
eries, foundries,  forges,  establishments  for  mining,  quarrying, 
working  marble,  making  gins  or  carriages,  and  all  other 
manufacturing  establishments,  printing  presses  and  imple- 
ments, presses  for  repressing  cotton,  and  wharves  ;  on  every 
hundred  dollars  of  the  value  thereof,  and  at  that  rate,  to  be 
estimated  by  the  annual  income,  location,  and  other  sources 
of  value,  twenty  cents.''^ 

6.  On  each  hundred  dollars  of  the  value,  to  be  estimated 
as  in  the  preceding  clause  of  this  section,  of  all  turnpikes, 
toll  bridges,  causeways,  and  ferries ;  twenty-five  cents. 

7.  On  each  slave  under  five  years,  twenty -five  cents ; 
between  five  and  ten  years,  forty -five  cents ;  between  ten  and 
fifteen  years,  eighty  cents ;  between  fifteen  and  thirty  years, 
one  dollar  and  ten  cents ;  between  thirty  and  forty  years, 
eighty  cents;    between  forty   and   fifty  years,   fifty  cents; 

*  On  all  passes,  canak,  channels,  or  property  of  the  like  kind,  estimated  iu 
the  same  manner  as  mills,  <fee.,  on  each  hundred  dollars  of  the  real  value  of  the 
property,  twenty-five  cents.     Acts  1851-2,  page  1,  section  1. 
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between  fifty  and  sixty  years,  twenty  cents ;  and  on  eacli 
slave  working  at  any  mechanical  trade,  or  hired  as  a  mechanic, 
two  dollars. 

8.  There  is  also  to  be  assessed  and  collected,  as  a  separate  Fund  for 
fund  to  pay  for  slaves  executed  for  caj)ital  crimes,  on  each  ^^'^^«^«^^<="- 
slave  under  ten  years  of  age,  one  cent,  and  on  each  over  ten 
and  under  sixty  j^ears,  two  cents. 

y .  On  all  capital  employed  by  agent  or  otherwise  in  the  Money  at  in- 

.  .  t/         c_j  terest  or 

way  of  loan,  or  trading  in  paper,  at  not  more  than  the  legal  hoarded. 
rate  of  interest,  or  in  the  regular  exchange  business  in  or 
during  the  tax  year  ending  on  the  thirty-first  day  of  August 
j)receding  the  assessment,  and  on  all  money  hoardsd  or  not 
invested  in  such  year ;  on  each  hundred  dollars  thereof,  and 
at  that  rate,  twenty-five  cents.* 

10.  On  all  capital  employed  by  ao-ent  or  otherwise,  in  or  Money  loan- 
during  such  year,  in  the  way  of  loan,  or  dealing  in  paper,  at  interest. 

a  rate  greater  than  the  legal  rate  of  interest ;  on  each  hundred 
dollars,  and  at  that  rate,  fifty  cents;  and  all  bills,  notes, 
checks,  certificates  of  deposit  or  other  issues,  credits  of  any 
cor|Doration,  company,  partnership,  or  individual,  either  in  or 
out  of  the  state,  used  or  emj)loyed  in  the  way  of  loan,  deal- 
ing in  paper,  or  in  a  regular  exchange  business,  is  regarded 
as  capital  under  this  chapter,  and  must  be  assessed  as  if  gold 
or  silver  was  used  or  employed. 

11.  On  each  hundred  dollars  worth,  and  at  that  rate,  of  all  Jewelry  and 
jewelr}^,  plate,  household  furniture,  and  ornaments,  over  the  ^"'■°''"''®- 
value  of  two  hundred  dollars,  except  family  portraits;  twenty- 
five  cents. 

12.  On  all  vehicles  kept  for  use,  and  not  exempt  from  vehicles, 
taxation;  on  each  hundred  dollars  of  the  value,  and  at  that 

rate,  twenty-five  cents. 

13.  On  each  head  of  neat  cattle  over  twenty  head ;  one  Neat  cattle, 
cent. 

14.  On  all  horses  or  mules  kept  principally  for  the  saddle  Horses,  &c. 
or  harness,  stud  horses  and  jacks;  on  every  himdred  dollars 

of  the  value,  and  at  that  rate,  fifty  cents. 

15<  On  all  horses  which  in  or  during  the  tax   year  prece-  Race  horses, 
ding  the  assessment  have  been  entered,  trained,  or  run  ;  two 
dollars. 

16.  On  all  corporations  created  under  any  law  of  this  state,  9"  corpora- 
and  not  exempt  from  taxation  under  section  390,  on  each  tered  by'^the 
hundred  dollars  of  their  capital  stock  actually  paid  in,  and  ^'*'®* 
belonging  to  persons  not  exempt  from  taxation ;  twenty-five 
cents :  but  such  corporation  is  exempt  from  this  tax,  if  it 
pays  a  tax  upon  its  separate  property  equal,  at  its  cost  value, 
to  the  amount  of  such  capital  stock,  and  so  pro  rata,  in  the 
proportion  which  its  property,  separately  taxed,  bears  to  the 
amount  paid  of  its  capital  stock. 

*  On  all  money  purposely  kept  at  interest,  whether  lent  to  persons,  corpora- 
tions, or  coinpaaies,  in  or  out  of  this  state,  and  whether  the  evideuee  of  the  debt 
is  annually  renewed  or  not,  and  on  whicli  tax  is  not  paid  in  some  other  form  or 
manner  t<3  the  state  annually,  there  shall  be  as:;ii-sed  and  paid,  fir  each  hundred 
dollars,  twenty-five  cents  annually.     Acts  1851-2,  page  1,  section  1. 


132  PART   1.]  OF   TAXATION.  [TITLE  7, 

Auction  17.  On  the  gross  amount  of  all  auction  sales  made  in  or 

sales.  during  tlie  tax  year  preceding  the  assessment,  except  cargo 

sales  of  foreign  imports,  those  made  by  executors,  adminis- 
trators, and  guardians,  as  such,  by  order  of  court,  or  under 
legal  process,  and  under  any  deed,  will,  or  mortgage ;  on 
every  hundred  dollars,  and  at  that  rate,  one  dollar. 
Private  sales  ig.  On  all  private  sales  made  during  such  tax  year  by 
by^^auction-  g^^(,^^Q^ggj.g .  q^  gg^^]^  huudrcd  doUaxs,  and  at  that  rate,  twenty 

cents. 
Sales  of  ci-       19,  Qu  the  value  of  all  sales  of  cigars,  during  such  tax 
^*"'  year,  estimating  by  the  invoice  price ;  on  each  hundred  dol- 

lars, and  at  that  rate,  one  dollar. 
Factor's  20.  On  the  gross  amount  of  commissions,  or  sums  charged 

commissions.  ^^  peceivcd  in  or  during  such  tax  year,  by  any  factor,  com- 
mission merchant,  or  auctioneer,  in  buying,  selling,  or  any 
other  act  done  in  the  course  of  their  business;  on  each  hun- 
dred dollars,  and  at  that  rate,  fifty  cents. 
Foreign  21.  On  investments  by  inhabitants  of  this  state,  in  stocks 

stocks.         ^|.  ^^^  description  out  of  the  state ;  on  each  hundred  dollars 
of  the  amount  of  such  investment,  and  at  that  rate,  twenty 
cents. 
Sales  of  mer-      22.  On  the  gross  amount  of  sales  in  or  during  such  tax 
chandise,  &c.  ^^^^  ^|>  merchandise,   fruit,   or  confectionary,  or  any  article 
or  commodity  not  herein  specifically  taxed,  made  by  any 
person  engaged  in  the  business  of  selHng ;  on  each  hundred 
dollars,  and  at  that  rate,  twenty  cents, 
storage.  28.  On  the  gross  receipts  during  such  tax  year,  of  all  cot- 

ton pickeries,  and  the  storage  of  cotton,  or  other  merchan- 
dize; on  each  hundred  dollars,  and  at  that  rate,  one  dollar. 
Premiums  of     24.  On  the  gross  amount  of  premiums  received  from  their 
rancrcom-"'  busiucss  iu  this  statc,  during  such  tax  year,  by  any  insurance 
pames.        company  not  chartered  by  this  state,  and  doing  business 
herein  by  agent  or  otherwise ;  on  every  hundred  dollars,  and 
at  that  rate,  one  dollar. 
Salaries.  25.  On  all  Salaries  fixed  by  law ;  on  each  hundred  dollars 

thereof,  and  at  that  rate,  fifty  cents. 
Incomes  of        26.  Ou  cach  hundrccl  dollars,  and  at  that  rate,  of  gross 
cers  and  o'ffi-  iucome  ovcr  fivc  huudrcd  dollars,  of  all  public  officers  not 
ratioM!*"^^""  receiving  salaries  fixed  by  law,  all  persons  in  the  employ- 
ment of  any  corporation  created  by  or  under  any  law  of  this 
state,  foreign  corporation,   association,  partnership,  or  indi- 
vidual,   such  income  being   derived    from   such   office   or 
employment;  fifty  cents, 
pia  in  ^'^'  ^^  every  pack,  or  part  of  a  pack  of  playing  cards  sold 

cards.         by  wholesale  or  retail,   or  otherwise  disposed  of  or  used 

during  such  tax  year ;  ten  cents. 
P^^p^rtyraf-  28.  On  cvcry  article,  piece  of  property,  or  sum  of  money 
put  up  or  disposed  of  by  raffle,  in  such  tax  year ;  on  each 
hundred  dollars  on  the  amount  at  which  the  same  is  put  up, 
and  at  that  rate,  five  dollars;  to  be  assessed  against  the  per- 
son in  possession  of  the  house  in  which  the  raffle  is  had,  and 
if  in  no  house,  then  to  the  person  making  up  such  raffle,  or 
the  owner  of  the  article,  or  property. 
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29.  On  eacli  gold  watch  kept  for  use  in  sucli  tax  year  by  on  gow 
male  or  female;  fifty  cents.  watches. 

30.  On  every  gold  safety,  vest,  or  fob  chain,  silver  watch,  gow  chains, 
or  clock,  kept  for  use,  in  such  tax  jeav ;    twenty -five  cents,  g"^*^"^  watch- 

31.  On  all  lawyers,  surgeons,  physicians  and  dentists,  who  incomes  of 
have  been  three  years  at  the  practice ;  ten  dollars :  or,  at  their  lo7s^®den^°°" 
option,  on  each  hundred  dollars  of  their  income  derived  from  tists. 
such  profession  during  such  tax  year,  and  at  that  rate  ;  fifty 

cents. 

32.  On  every  legacy,  where  letters  testamentary  have  not  on  certain 
been  taken  out  in  this  state,  received  by  any  person  other  ''^=**'^^^' 
than  the   child,  adopted  child,  grand-child,  brother,  sister, 
father,  mother,  husband,  or  wife  ;  and  on  all  property  given 

by  deed  or  otherwise,  to  any  such  person;  on  each  hundred 
dollars  of  the  amount  or  value  thereof,  and  at  that  rate,  to 
be  assessed  to  the  beneficiary",  guardian,  trustee,  or  legal  rep- 
resentative; two  dollars. 

33.  On  all  revolving  pistols,  bowie  knives,  and  knives  of  Revolvers, 
the  like  kind  or  description  ;   two  dollars.  k'^vts  &c. 

§392.  All  persons   engaged  in  any  business  or  pursuit  Accounts  of 
the  receipts,  sales,  commissions  of  which,  or  capital  employed,  on^rncomes*^^ 
are  subject  to  assessment  under  the  preceding  section,  must  *°  ^e  kept, 
keep  correct  accounts  of  the  same  for  the  tax  year  preceding 
each  assessment,  and  exhibit  the  results  of  the  same  to  the 
tax  collector,  verified  by  oath;  and,  failing  so  to  do,  are 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  must  be  Penalty, 
fined  not  less  than  fifty  dollars. 

§  393.  The  tax  year,  is  the  year  ending  on  the  thirty-first  Tax  year, 
day  of  August  in  each  year. 


ARTICLE  III. 

Taxes  and  licenses  to  be  assessed  and  collected  hy  tlie  judge  of 

probate. 


Sec. 

394.  Ou  legacies  two  per  cent. — exe- 

cution if  not  paid. 

395.  Lectures  for  pay. 

396.  On  judge   of  probate's  seal,  and 

on  licenses. 

397.  State  and  county  tax  on  licenses. 
898.  Licenses    granted     for     a    year, 

unless  restricted,  and    for  one 
place. 


Sec. 

399.  Fines   for  acting  without  license, 

and  retailing  liqnor,   punished 
by  imprisonment. 

400.  Sales  of  negroes  void  as  to  seller. 

401.  .Judge  of  prf)bate  to  require  ex- 

liibition   of    license   in   certain 
cases. 

402.  Statement  of  licenses    furnished 

grand  juries. 


§  394.  On  every  legacy,  subject  under  the  preceding  arti-  on  legacies: 
cle  to  assessment,  left  by  any  will,  on  which  letters  testa-  ed.^  ^"  ^*^ 
mentary  are  taken  out  in  this  state,  there  must  be  assessed 
and  collected  by  the  judge  of  probate  of  the  county  in  which 
such  letters  are  taken  out,  on  every  hundred  dollars,  and  at 
that  rate  of  the  value  or  amount,  two  dollars :  and  if  not  paid 
on  the  receipt  of  such  legacy,  such  judge  must  issue  execu- 
tion for  the  amount  of  such  assessment  against  the  executor 
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or  administrator  and  liis  securities,  to  be  collected  and  re- 
turned as  other  executions  from  the  probate  court. 
On  pay  lee-  §  395.  On  cach  lecture  to  which  entrance  fees  are  charged, 
two  dollars;  if  not  paid  to  the  judge  of  probate  on  demand, 
the  lecturer  to  be  brought  before  such  judge,  and  fined  ten 
dollars,  for  each  lecture  he  has  failed  to  pay  for,  on  such  de- 
mand. 

396.  On  each  certificate,  under  their  official  seal,  except 
of  judge  of  to  government  pensioners,  and  on  all  hcenses  except  mar- 
^"  ^  *^'       riage  licenses,  the  judge  of  probate  must  collect  a  tax  of  fifty 

cents, 
state  and         §  397.  Liccuses  are  to  be  granted  and  issued  under  the 
orucTuse^to  provisions   of  this  code,  on  the  payment  of  the  following 


tures. 


Tax  on  seal 


retail  li- 
quors. 


sums  as  state  tax,  the  county  tax  thereon,  and  fees. 


1.  To  retail  for  one  year  spirituous  or  vinous  liquors,  on 
any  steam  boat,  or  water  craft,  sixty  dollars;  in  a  city  or 
town  having  more  than  one  thousand  inhabitants,  seventy- 
five  dollars;  in  a  city,  town,  or  village  having  more  than 
five  hundred  and  less  than  one  thousand  inhabitants,  forty 
dollars ;  in  cities,  towns,  and  villages  having  less  than  five 
hundred  inhabitants,  thirty  dollars;  and  in  the  country, 
twenty  dollars. 

Auotioneers.  2.  To  Carry  ou  the  business  of  an  auctioneer  throughout 
the  state  for  one  year;  twenty  dollars. 

Dentists  and      3.  To  Carry  on  the  business  of  dentistry  by  any  transient 

daguerrean-  ^^gj^^^g^  y^]^Q  ^r^g  j^q^  been  a  resident  of  the  state  for  twelve 
months,  or  the  business  of  a  daguerrian  artist,  for  one  year, 
throughout  the  state  ;  fifty  dollars.* 

Billiards.  4.  To  keep  a  pool  or  billiard  table  for  public  play  for  one 

year;  fifty  dollars. 

Bagatelle.  5-  To  kccj)  a  bagatelle  table  for  public  play  for  one  year ; 
ten  dollars. 

Ten-pins.  6.  To  kccp  a  ten  pin  alley,  or  alley  of  the  like  kind  for 

public  play,  for  one  year ;  twenty  dollars.f 

other  tables.  7.  To  keep  any  other  table,  stand,  or  place,  for  any  other 
game  or  play,  with  or  without  a  name,  for  one  year,  unless 
for  exercise  or  amusement  only,  and  not  prohibited  by  law ; 
ten  dollars. 

Taverns,  &c.  3,  To  keep  a  hotel,  tavern,  or  house  of  entertainment  for 
transient  persons,  for  one  year,  at  any  one  place  in  any  city, 
town,  village,  or  watering  place,  or  within  one  mile  thereof; 
on  each  hundred  dollars,  and  at  that  rate  of  the  annual  rent, 
two  dollars,  but  in  no  case  less  than  five  dollars. 

Eestaurat.  9.  To  keep  a  restaurat  or  eating  house  at  any  one  place  in 
the  county,  for  one  year ;  twenty  dollars. 

*  This  provision  is  changed  by  the  act  of  February  10th,  1852,  -vrhich  pro- 
vides that  the  judges  of  probate  may  grant  hcenses  to  practice  the  daguerrean 
art  at  one  station  in  the  county,  or  in  a  village  not  having  more  than  five  hun- 
dred inhabitants,  on  paying  a  state  tax  of  five  dollars — in  towns  of  not  more  than 
four  thousand  inhabitants,  ten  dollars,  and  throughout  the  state,  for  fifty  dollars. 

•j-  A  license  may  be  obtained  for  a  ten  pin  alley  at  a  watering  place,  for  six 
months,  for  ten  dollars ;  and  for  a  biUiard  table,  six  months,  at  twenty-five  dol- 
lars— the  proprietors  being  subject  to  indictment  for  a  longer  use  of  them. 

Acts  1861-2,  page  iv.,  see.  4. 
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10.  To  keep  a  public  race  track  for  one  year,  on  every  Race  track, 
hundred  dollars,  and  at  that  rate,  of  the  gross  annual  income, 

as  near  as  the  same  can  be  ascertained ;  five  dollars,  but  in 
no  case  less  than  twenty-five  dollars. 

11.  For  theatres,  in  a  city,  one  hundred  dollars,  in  a  vil-  Theatre. 
lage  or  watering  place ;  thirty  dollars,  for  one  year. 

12.  For  concerts  or  musical  entertainments  for  profit,  for  concerts. 
each;  five  dollars. 

13.  To  exhibit  for  j)rofit,  any  museum,  wax  works,  mena-  Musicians, 
geries,  or  curiosities  of  any  kind,  except  paintings  and  statu-  "menageries, 
ary;  on  each  day's  and  night's  exhibition,  fifteen  dollars. 

14.  To  exhibit  dwarfs,  persons  of  unusual  size,  or  jDersons  p^a^fs. 
or  animals   deformed,  throughout  the  state,  for   one  year, 
twenty-five  dollars ;  but  not  to  exceed  one  hundred  dollars, 

for  any  number  of  exhibitions  in  the  same  place,  on  consec- 
utive days,  exclusive  of  Sunday. 

15.  To  exhibit  a  circus,  feats  of  activity  or  strength,  or  circus, 
sleight  of  hand ;  for  each  day's  or  night's  exhibition,  twenty- 
five  dollars. 

16.  To  peddle,  for  one  year,  on  any  one  steam  boat  or  peddiing. 
water  craft,  one  hundred   dollars;    in   a  waggon,  for  each 
waggon  in  a  county,  seventy -five  dollars;  on  a  horse,  for 

each  horse  in  each  county,  forty  dollars ;  on  foot,  in  each 
county,  twenty  dollars ;  but  no  license  is  required  to  peddle 
articles  manufactured  or  made  up  in  this  state  ;  in  the  distri- 
bution or  sale  of  scientific  or  religious  books ;  or  from  any 
deaf,  dumb,  or  blind  citizen  of  this  state,  peddling  books  or 
stationary,  on  his  own  individual  account,  and  not  as  agent 
for,  or  partner  with  another. 

17.  To  sell,  offer,  or  expose  for  sale  any  slave,  by  a  negro  to  sen 
trader,  broker,  or  agent  for  the  sale  of  slaves,  ten  dollars  for 
each  slave;  the  license  to  authorize  the  sale,  offer,  or  expo- 
sure for  sale,  in  any  county  in  the  state,  and  to  set  forth  the 
name  and  description  of  the  slaves,  except  in  the  case  of 
small  children  having  no  name,  which  must  be  described  by 
their  ages. 

§  398.  All  licenses,  unless  otherwise  declared  by  law.  For  what  pe- 
must  be  for  one  year,  and  confined  to  the  county  in  which  gr°anted.°^^ 
they  are  granted;  and  when  issued  for  retailing,  keeping 
pool,  or  bilhard  tables,  ten  pin  alleys,  or  alleys  of  the  like 
kind,  or  any  stand,  table  or  place  for  any  other  game  or 
play,  to  one  place  only  in  the  county ;  and  in  all  cases  to  the 
person  alone  to  whom  the  license  is  granted. 

§  399.  If  any  person  does  any  act,  engages  in  any  busi-  Penalties  for 
ness,  keeps  any  table,  opens  any  theatre,  gives  any  concert,  out'ucenTe.^" 
exhibition,  or  performance,  specified  in  this  article  as  the 
subject  of  a  license ;  or  being  a  negTo  trader,  broker,  or  agent 
for  the  sale  of  slaves,  sells,  offers,  or  exposes  for  sale  any 
slave,  without  first  obtaining  a  license  therefor  from  the 
proper  authority,  he  is  guilty  of  a  misdemeanor,  and,  on  con- 
viction, must  be  fined  not  less  than  the  state  tax  as  fixed  in 
this  article  for  such  Hcense :  and  if  the  conviction  is  for  selling 


136 


PART   1.] 


OF   TAXATION. 


[TITLE    7, 


Retailers      spirituous  OP  vinous  liquor  witliout  a  license,  the  court  may 
SnTd*^""*  imprison  the  offender  not  exceeding  sixty  days. 
Sales  of  §  400.  In  addition  to  the  penalties  provided  by  the  pre- 

asT^Iuer  if  Ceding  section,  the  sale  of  a  slave  by  a  negro  trader,  broker, 
without  li-    Qj.  agent  for  the  sale  of  slaves,  is  void  as  to  the  seller,  and 
the  purchase  money  may  be  recovered  back,  by  action  com- 
menced within  one  year  from,  the  payment  thereof. 
Exhibition  of      §  401.  In  thosc  cascs  in  which  a  license  is  not  confined  to 
"hTn?e       ^^^  county,  it  is  the  duty  of  the  judge  of  probate  to  require 
quii-ed.        of  the  person  following  the  business,  or  doing  the  act,  to 
exhibit  his  license  ;  and  on  his  failure  so  to  do,  or  if  he  has 
any  reason  to  suppose  that  such  person  has  violated  the  pro- 
visions of  section  399,  such  judge  must  at  once  issue  his  war- 
rant to  any  sheriff  or  constable,  and  cause  such  person  to  be 
On  refusal,    brought  before  him,  and  bound  over  to  the  next  circuit  court 
party  bound  of  the  couutv,  lu  a  sum  CQual  at  least  to  double  the  amount 

over    to   an-      n  t       t  tp-t  •  -i  i 

01  the  license  money ;  and,  lailmg  to  give  security,  he  must  be 
committed  to  jail,  until  such  security  is  given,  or  he  is  other- 
wise discharged  by  law ;  but  if  such  person,  on  being  brought 
before  such  judge  of  probate,  pays  the  amount  of  license 
money,  county  tax,  fees,  and  all  costs,  he  may  be  discharged. 
402.  The  judge  of  probate  of  each  county  in  the  state 
furniahed  must,  ou  the  first  day  of  erich  circuit  court,  furnish  to  the  fore- 
man  of  the  grand  jury  a  statement  in  writing  showing  the 
licenses  granted  under  this  article  within  two  years  preceding 
such  court,  to  whom,  and  for  what,  such  license  was  granted ; 
and,  failing  so  to  do,  on  conviction,  must  be  fined  not  less 
than  one  hundred  dollars. 


over 
swer. 


List  of  licen. 

ses 

to  grand  ju 

ry- 


ARTICLE  IV. 

Taxes  an  suits  to  he  collected  by  the  clerk  of  the  stqjreme  court 


Sec. 

403.  Tax  on  each  siiit,  fur  sfate. 

404.  Taxed  with  costs  aud  collected  by 

execution. 

405.  Statement  made   by  clerk    each 

term    to   comptroller,    and  re- 
ceipts paid  to  treasurer. 


Sec. 

406.  On  failure  by  clerk  to  make  re- 
turn or  payment,  proceedings, 
<fcc. 


How  taxed 
and  collect- 
ed. 


Tax  on  suits      §  403.  Oil  cacli  suit  in  the  supreme  court,  where  the  final 
preme  court.  Tccord  of  the  samc  does  not  exceed  six  thousand  words,  there 
must  be  assessed  a  tax  of  six  dollars,  and  at  the  rate  of  ten 
cents  for  each  hundred  words  over  that  number. 

§  404.  The  tax  assessed  by  the  preceding  section  must  by 
the  clerk  of  such  court  be  taxed  in  the  bill  of  costs  as  state 
tax,  and  collected  as  other  costs  in  such  court,  the  state  hav- 
ing a  preference  therefor  over  any  other  costs  collected, 
statement  to  §  405.  The  clerk  of  such  court  must,  within  ten  days  after 
coi^troue",  ^^^^  rcgukr  term  thereof,  make  a  return  of,  on  oath  to  the 
and  money'  Comptroller,  and  pay  to  the  state  treasurer  the  amount  of  the 
^i^d  to  trea9-  ^^^^^  ^^^  rcceivcd  or  collected  by  him  in  each  case. 
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§  406.  The  comptroller  must  also  examine  the  books  of  statement  to 
such  clerk  semi-annually,  and  report  all  defaults  in  the  re-  wuh°Sf 
turn  or  payment  of  such  tax  to  the  attorney  general ;  and  for  ^^°^^^\\g''°/g. 
each  state  tax  not  returned  and  paid  over  as  required  by  the  ported. 
preceding  section,  such  clerk  and  his  securities  are  liable  to 
the  state,  to  be  collected  on  motion  in  the  name  of  the  comptrol- 
ler, according  to  the  provisions  of  section  2627,  before  any 
court  having  jurisdiction. 


ARTICLE  V. 

Taxes  to  he  collected  hy  certain  other  officers. 


See.  I  Sec. 


407.  Secretary  of  state  aud  comptrol- 

ler to  collect  tax  on  their  seals. 

408.  Tax  on  seal  of  cirenit  clerks  and 

notaries. 


409.  Commissioners  of  deeds. 


§  407.  The  secretary  of  state  and  comptroller  must  collect  ^nd  com^'f'^ 
and  pay  into  the  state  treasury,  for  each  annexation  of  the  trouer. 
state  seal  or  seal  of  of6.ce,  that  such  ofiicer  would  be  entitled 
to  charge  therefor,  one  dollar. 

§  408.  Clerks  of  the  circuit  court  and  notaries  public  must  ^^l^oilxs^. 
collect  and  pay  over  to  the  judges  of  probate  of  their  respec- 
tive counties,  on  each  certificate  with  their  ofl&cial  seal  at- 
tached ;   fifty  cents. 

§  409.  Commissioners  of  deeds  for  other  states  must  col-commission- 
lect  and  pay  over  to  the  judge  of  probate  of  the  county  in 
which  they  reside,  for  each  certificate ;  one  dollar. 


ARTICLE  VI. 

Other  rules  to  he  ohserved  in  the  assessment. 

Sec. 

410.  Every  poll  tax  assessed  in  county  of  residence;  real  estate  where  it  lies,  to 
the  owner  on  1st  of  September  ;  stocks  aud  money,  where  ;  on  sales,  on 
personal  property,  where ;  mortgaged  property,  to  whom ;  property  of 
mfants  and  estates ;  real  estate  of  deceased  owner  and  partnership  pro- 
perty. 

§  410.  The  following  rules,  besides  those  in  this  title  here- 
in before  prescribed,  are  to  be  observed  in  the  assessment  of 
taxes : 

1.  Every  person  is  to  be  assessed  for  his  poll  tax  in  the  ^^"/J'^. 
county  where  he  resides,  when  the  assessment  is  made,  if  he  sessed. 
has   not  been  assessed  for  the  same  tax  year   in  another 
county. 

2.  All  real  property  subject  to  taxation  is  to  be  assessed  in  Tax  on  real 
the  county  where  it  lies,  to  the  owner  on  the  first  day  of  *'"''^' 
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September  in  tlie  same  year  in  which,  the  assessment  is  made 
if  known ;  and  if  the  owner  is  unknown,  it  is  to  be  assessed 
as  belonging  to  persons  unknown, 

3.  All  stocks,  when  not  assessed  to  a  corporation,  and 
money  and  capital  subject  to  taxation,  are  to  be  assessed  to 
the  owner  or  agent  in  the  county  where  he  resides  at  the 
time  of  the  assessment;  on  all  sales  and  purchases  subject  to 
assessment,  to  the  person  making  the  same  or  his  agent,  in 
the  county  in  which  such  sales  or  purchases  are  made  ;  and 
all  other  personal  property,  unless  to  the  contrary  directed, 
is  to  be  assessed  in  the  county  where  it  is  at  the  time  of,  or 
was,  on  the  first  day  of  September  preceding  the  assessment. 

4.  All  property  mortgaged  or  pledged,  is  for  the  purposes 
of  taxation  to  be  taken  as  the  property  of  the  party  in  pos- 
sessson, 

5.  All  property  subject  to  taxation  in  the  possession  of, 
controlled,  or  held  by  any  trustee,  guardian,  executor,  or 
administrator,  must  be  assessed  to  such  trustee,  guardian,  ex- 
excutor,  or  administrator. 

6.  The  undivided  real  estate  of  a  deceased  person,  may  be 
assessed  to  the  executor  or  administrator  of  such  person. 

7.  Partners  may  be  assessed  in  their  joint  names,  and  the 
property  of  each  is  liable  for  the  whole  tax. 


ARTICLE  VII. 


Corporations. 


Sec. 

411.  Real  estate  of  corporations,  man- 

ner of  assessment  and  where. 

412.  Personal  property,  where  assessed. 

413.  President  to  give  a  list,  showing 

value,  <fec. 

414.  Penalty  for  failm'e  to  give  in  list. 


Sec. 

415.  Agent  of  foreign   corporation  to 

make  return  ;  what  to  contain. 

416.  Double  tax  assessed  for  failure  to 

make  return. 

417.  Aarent  also  fined. 


Personal 
property, 


Real  estate.  §  411.  The  real  property  of  all  corporations  subject  to 
taxation,  is  to  be  assessed  in  the  county  in  which  the  same 
lies,  in  the  same  manner  as  the  real  estate  of  individuals. 

§  412,  The  personal  property  of  corporations  subject  to 
taxation  must  be  assessed  in  the  county  where  the  principal 
office  of  such  corporation  is ;  if  there  is  no  principal  office, 
then  in  the  county  in  which  the  business  of  such  corporation 
is  conducted;  and  if  conducted  in  more  than  one  county, 
then  in  the  county  in  which  its  president,  chief  officer  or 
agent,  resides. 

§  413.  The  president,  cashier,  secretary,  treasurer,  or  other 
proper  officer  of  corporations  created  under  the  authority  of 
this  state,  must  by  the  first  day  of  October  in  each  year, 
make  a  return  in  writing  and  on  oath  to  the  assessor  of  the 
county  in  which  the  personal  property  is  under  the  provi- 
sions of  the  preceding  section  subject  to  taxation,  showing: 


President 
return  a 
statement. 
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1.  Tlie  real  and  personal  property  subject  to  taxation  showing  the 
owned  by  such,  corporation,  on  tbe  first  day  of  September,  sonafproper- 
in  the  same  year,  and  the  amount  actually  paid  therefor,        ^^• 

2.  The  amount  of  stock  actually  paid  in  by  such  first  day  Amount  of 
of  September. 

3.  The  amount  of  stock  actually  paid  in,  owned  by  the  Amount 

t/     J.  '  1/  owned  by  tn6 

United  States,  this  state,  or  any  county  thereof,  on  such  first  united  states 
day  or  September,  or  any  coun- 

§  414.  Should  the  return  not  be  made  as,  and  within  the  j^j^^^y  ^^ 
time  prescribed  in  the  preceding  section,  the  assessor  must  neglect  to 
assess  the  whole  of  the  capital  stock  of  such  company  as  ac-  ^ns.  ^^' 
tually  paid  in,  and  assess  a  double  tax  against  its  real  and 
personal  pro]Derty,  subject  to  taxation  in  his  county,  to  be 
assessed  upon  his  best  information  and  belief. 

§  415.  The  agent  of  any  foreign  corporation  having  prop-  Agent  of  for- 
erty  or  doing  business  in  this  state,  subject  to  taxation,  must  tion  t^make 
by  the  first  day  of  October  in  each  year,  make  a  return  in  returns, 
■writing  and  on  oath  to  the  assessor  of  the  county  in  which 
the  personal  pro]3erty  of  such  corporation  is,  under  the  pro- 
visions of  section  412,  liable  to  taxation,  specifying : 

1.  The  personal  property  owned  by  such  corporation  on  Personal 
the  first  day  of  September  in  the  same  year,  subject  to  taxa-  ^"^"^^"^  ^" 
tion. 

2.  The  gross  amount  of  insurance  premiums,  if  any,  re-  insurance 
ceived  for  or  on  account  of  such  corporation,  during  the  pre-  p'"«""i'^S' 
ceding  tax  year. 

3.  The  capital  employed  during  such  year  in  this  state,  in  capital  em- 
the  way  of  loan  or  trading  in  paper,  at  not  more  than  the  le-  gi7r'a'tes!  ^^' 
gal  rate  of  interest,  or  in  the  regular  exchange  business. 

4.  The  capital  employed  during  such  year  in  the  way  of  At  higher 
loan  or  trading  in  paper,  at  a  rate  of  interest  gTcater  than  the  ''^*^^' 
legal  rate. 

5.  All  other  items  of  taxation  in  this  title  herein  before  ot^^r  items 

-  .  of  taxation. 

enumerated,  taxable  to  such  corporation. 

§  416.  If  the  agent  of  any  such  foreign  corporation  fails  to  Double  tax 
make  return  as,  and  by  the  time  prescribed  in  the  preceding  ^°'"  ^'*'^"^* 
section,  the  assessor  must  assess  against  such  corporation  and 
agent  a  double  tax,  based  upon  his  best  information  and  be- 
lief, as  to  the  property  and  business  of  such  corporation,  sub- 
ject to  taxation  in  this  state. 

§  417.  If  any  agent  of  any  such  foreign  corporation  fails  Agent  fined, 
to  make  returns  as,  and  by  the  time  prescribed  in  this  arti- 
cle, he  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must 
be  fined  not  less  than  one  hundred  dollars ;  and  in  every 
case  of  such  failure,  the  assessor  must  give  notice  thereof  to 
the  solicitor  by  the  first  day  of  the  circuit  court  next  there- 
after. 
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ARTICLE  VIII. 


[title  7, 


Of  the  appointment  of  tax  assessor. 


Sec. 

418.  Coui't   of    county    commissioners 

appoints. 

419.  Term  of    assessor    appointed   in 

January,  1852. 

420.  No   one  can  be  assessor  and  tax 

collector  at  same  time. 


Sec. 

421.  Assessor  gives  bond ;  how  approv- 

ed and  fUed. 

422.  The  code  only  operates  on  assess- 

ors    appointed     after    August, 
1852. 


How  ap- 
pointed. 

Vacancy. 


Term  of  of- 
fice. 


Offices  of  as- 
sessor and 
collector  not 
to  be  united. 
Bond  of  as- 
sessor. 


Duties;  wlien 
to  com- 
mence. 


§  418.  The  court  of  county  commissioners  of  each  county 
must,  on  the  second  Monday  in  August  in  each  year,  appoint 
a  tax  assessor  for  the  county,  and  when  a  vacancy  occurs, 
which  such  court  is  authorized  to  declare  for  any  cause,  must 
fill  the  same  as  early  as  practicable. 

§  419.  The  tax  assessor  appointed  on  the  first  Monday  in 
January,  one  thousand  eight  hundred  and  fifty-two,  holds 
ofiice  until  the  second  Monday  in  August,  one  thousand  eight 
hundred  and  fifty-two. 

§  420.  No  person  can  hold  the  office  of  assessor  and  tax 
collector  at  the  same  time. 

§  421.  The  assessor,  before  entering  on  the  duties  of  his 
ofiice,  must  give  bond,  with  security,  in  the  sum  of  one 
thousand  dollars,  payable  and  conditioned  as  is  prescribed 
by  the  provisions  of  section  118,  which  bond  must  be 
approved  by  the  judge  of  probate  of  the  county  for  which 
he  is  appointed,  must  be  executed  in  duplicate  parts,  one  of 
which  must  be  filed  in  the  ofiice  of  the  judge  of  probate  of 
his  county,  and  the  other,  by  such  assessor,  in  the  comptrol- 
ler's ofiice. 

§  422.  The  duties  of  the  assessor,  as  defined  by  this  code, 
commence  after  the  appointment  of  the  assessor,  on  the 
second  Monday  in  August,  one  thousand  eight  hundred  and 
fifty-two. 


ARTICLE  IX. 

Of  the  duties  of  assessors  and  other  officers  in  relation  to  the 

assessment. 


Sec. 

423.  Duties  of  assessor ;  are  to  assess 

all  items  and  subjects  of  taxation. 

424.  Separate  books  of  assessment  of 

real  and  personal  property. 

425.  What  the  book  of  real  estate  to 

contaiQ. 

426.  Book  of  personal  property,  what. 

427.  New  books  made   annually,   and 

returned  to  judge  of  probate. 

428.  Notice  of  assessment  in  each  pre- 

cinct. 

429.  Persons  Hable   to  assessment   to 

attend  and  give  in  list;  what  list 


Sec. 

should  state;    if  infirm,  sworn 

Hst  received. 
4 SO.  On  failure  to  attend,  assessor  to 

call  at  residence ;    penalty   for 

refusing  to  give  list. 

431.  Fee  for    caUing    at   residence  in 

town  and  country. 

432.  Double  tax  assessed  for  refusal  to 

give  a  Ust. 

433.  Assessment  of  property  for  arrears 

of  taxes. 

434.  Governor  to  obtain  a  list  of  land 

sold  by  United  States  annually. 
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Sec. 

435.  Comptroller    to    furuish    list    to 

judges  of  probate  annually. 

436.  Judges  of  probate  to  furnish  lists 

to  assessor. 

437.  Registers,  how  arranged. 

438.  Goyernor    to    appoint    agent    to 

make  list ;  his  pay. 

439.  Comptroller  appoints    elerk ;  his 
pay. 

Court  to  sit  to  examine  and  cor- 
rect assessment  books. 

Books  compared  with  registers, 
and  errors  corrected. 


440. 


441. 


Sec. 

442.  When  corrected,  kept  by  judge  of 

probate,  open  to  inspection. 

443.  What  the  books  must  show. 

444.  Judge  of  probate  to  send  abstract 

of  books  to  the  comptroller. 

445.  Assessor  also  to   make  statement 

of  persons  assessed,  and  the 
amounts  assessed  to  them,  &c., 
after  bemg  corrected,  delivered 
to  tax  collector. 

446.  Assessor   not    to    collect    taxes ; 

exception. 


§  423.  It  is  the  duty  of  each  assessor : 

1.  To  assess  after  the  first  day  of  September  in  each  year,  Assess  real 
and  before  the  first  day  of  the  following  January,  all  the  real 
property  within  his  county  subject  to  taxation,  according  to 

the  rules  in  this  chapter  prescribed. 

2.  To  assess,  within  the  same  period,  all  persons,  personal  other  items 
property,  and  other  items  of  taxation,  which,  under  the  °'  *^^'^"°°- 
provisions  of  the  laws  of  this  state,  are  to  be  assessed  by 

him. 

§  424.  He  must  enter  the  assessment  of  real  and  personal  ^°j^^g°^  '^^j 
property  in  separate  books,  suitably  ruled  and  substantially  property, 
bound. 

§  425.  The  book  containing  the  assessment  of  real  prop-  Book  of  real 
erty  must  show  in  separate  columns  :  u  mult  slow! 

1.  The  name  of  the  person  to  whom  assessed,  unless 
assessed  to  an  owner  unknown,  in  which  case  it  must  be  so 
stated. 

2.  The  description  of  the  property. 

3.  The  contents,  when  the  same  can  be  shown  by  acres. 

4.  The  valuation. 

5.  The  amount  of  taxes  assessed. 

The  description  of  the  real  property  must  be  shown,  when 
practicable,  by  sections  or  sectional  subdivisions,  townships 
and  ranges,  beginning  with  the  lowest  number  of  section, 
township  and  range,  and  proceeding  in  regular  numerical 
order ;  if  this  cannot  be  done,  the  assessor  must  adopt  that 
mode  of  description  which  will  most  clearly  and  conveniently 
identify  the  property ;  and  where  several  tracts  or  parcels  of 
land  belonging-  to  the  same  person  lie  contiguous,  forming 
one  entire  tract,  the  whole  may  be  included  in  one  valuation, 
and  so  extended. 

§  426.  The  book  containing  the  assessment  of  personal  Book  of  per- 
property  must  show  in  separate  columns  each  species  of  such  ^^°^^P^'°pei'- 
property,  the  valuation  of  the  same,  and  the  persons  to  whom 
assessed,  in  alphabetical  order. 

§  42  7.  The  assessors  must  each  year  make  new  books  of  Books  to  be 
assessment  of  all  property,  according  to  the  provisions  of  the  "'^''^'^''  ^^^'''^" 
two  preceding  sections,  and  return  the  same  to  the  judge  of 
probate  of  their  respective  counties,  by  the  first  Monday  in 
January  in  each  year  after  their  election. 
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Notice  of  as-      §  428.  Eacli  assGSSor  must  give  at  least  fifteen  days'  notice, 

sessment ;  ' 

how  given. 


sessment;     j^y  ^(jyQptJsement  postcd  at  tliree  or  more  public  places,  in 


each,  election  precinct  in  his  county,  of  tlie  time  and  place 
therein,  that  he  will  attend  to  assess  the  taxes ;  and  he  must 
attend  at  such  time  and  place  and  make  the  assessment. 
Sworn  list  to      §  429.  It  is  tlic  duty  of  all  persons  within  such  election 
asses^'sor^o/"  prcciuct,  whosc  pcrsous  or  property  are  subject  to  taxation, 
taxable        upou  the  uoticc  being  given  according  to  the  provisions  of 
'  the  preceding  section,  to  attend  and  give  in  to  the  assessor  a 
complete  list  of  their  property  subject  to  taxation,  and  every 
item  upon  which  such  person  is  liable  to  be  taxed ;  the  lands, 
in  all  cases  in  which  sucli  description  is  practicable,  must  be 
given  in  by  sections  or  sectional  subdivisions,  townships  and 
ranges ;  and  such  persons  must  also  aid  the  assessor  in  mak- 
ing a  correct  assessment,  and  also  make  oath,  (which,  may  be 
administered  by  the  assessor,)  that  such  list  contains  all  the 
property  and  items  for  which  sucli  person  is  subject  to  taxa- 
tion, to  the  best  of  their  knowledge  and  belief;   but  if  the 
owner,  or  person  having  charge  of  the  property,  resides  out 
of  the  county,  or  is  unable   to  attend,   by  reason  of  any 
infirmity  or  disability,  or  is  a  female,  such  person  may  make 
mayle^sent  o'^it  such  list  ou  oath,  as  herein  prescribed,  and  the  assessor 
to  assessor,    niust  reccivc  the  same. 

On  failure         §  ^^*^-  ^^  ^^J  P^^'so^^   subjcct  to  taxatiou  fails  to  comply 

assessor  to    with  the  provisious  of  the  preceding  section,   the  assessor 

dence.  ^^^''  must  demand  of  him,  at  his  place  of  residence,  such  list ; 

and  if  such  person  fails  to  render  the  same  to  the  assessor, 

on  such  demand,  or  within  ten  days  thereafter,  such  assessor 

must,  within  the  two  first  days  of  the  next  circuit  court, 

Penalty  for  Tctum  him  to  the  solicitor ;  and  the  person  so  failing  is  guilty 

refusal  wiien  ^f  g_  misdemcanor,  and,  on  conviction,  must  be  fined  not  less 

so  called  on.  '  '  ' 

than  twenty  dollars. 
Fee  to  asses-      §  431.  Whenever  the  assessor  makes  a  demand,  under  the 
sor  for  ca  -  pj-ggg^^^jj^g  gection,  hc  is  entitled  to  twenty -five  cents,  if  the 
person  of  whom  the  demand  is  made  resides  in  a  city  or 
town,  and  if  in  the  country,  fifty  cents ;  to  be  added  to  the 
assessment,  and  collected  as  the  taxes. 
Double  tax  in      §  432.  If  any  person  fails  to  give  in  a  list,  as  in  this  article 
saito^give^"  required,  after   demand   made,   the  assessor  must  ascertain 
list.  from  inquiry,  or  in  any  other  mode,  the  property  and  other 

items  of  taxation  to  which,  such  person  is  subject,  and  assess 
a  double  tax  upon  the  same,  to  the  best  of  his  information 
and  judgment. 
Assessment        §  '^^^-  ^^^  property  subjcct  to  taxation,  and  not  assessed 
for  arrears    in  any  year  since  eighteen  hundred  and  forty -three,  must  be 
assessed  to   the   person   such   property   should  have  been  - 
assessed,  the  year  or  years  it  escaped  assessment;  and  in 
such  cases  the  assessment  must  show  tke  years  such  property 
was  not  assessed,  the  assessment  for  each  of  such  years,  and 
the  persons  to  whom  assessed,  for  each  year. 
List  of  lands      §  434.  That  the  assessor  may  know  what  lands  are  subject 
ted^stateY."'"  to  taxation,  tke  governor  must,  from  time  to  time,  procure 
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such,  information  as  will  sliow  tlie  lands  in  each  county  in 
the  state,  which  have  been  sold  up  to  the  first  day  of  April, 
in  the  year  one  thousand  eight  hundred  and  fifty-two,  and 
on  the  first  day  of  April  in  each  year  thereafter ;  the  name 
of  the  purchaser ;  the  description  of  the  tract ;  and  the  date 
of  the  sale ;  which  must  be  registered  in  well  bound  books 
by  the  comptroller,  and  kept  in  his  office. 

§  435.  In  addition  to  the  duplicate  furnished  by  the  comp-  Annual  usts 
troller  to  the  several  counties,  under  the  29th  section  of  an  ^Udge^on^ro- 
act,  entitled  "an  act  to  provide  for  the  assessment  and  col-  bate, 
lection  of  taxes,"  approved  sixth  March,  one  thousand  eight 
hundred  and  forty-eight ;  the  comptroller  must,  by  the  first 
Monday  in  August  in  the  year  one  thousand  eight  hundred 
and  fifty -two,  and  by  the  first  Monday  in  August  in  each 
year  thereafter,  furnish  each  judge  of  probate  an  additional 
register  or  statement,  showing  all  lands  in  the  county  of  such 
judge,  which  have  been  sold  by  the  United  States  up  to  the 
first  day  of  April  in  such  year,  and  not  embraced  in  any  of 
the  registers  or  statements  previously  furnished  ;  the  register 
or  additional  statement  so  furnished,  must  show  the  purchaser 
or  grantee,  description  of  the  tract,  and  date  of  sale ;  and 
must,  when  received,  be  recorded  in  a  book  kept  for  that 
purpose,  and  the  original  carefully  preserved  in  the  office  of 
the  judge  of  probate. 

§  436.  Such  judges  must,  by  the  first  day  of  September  in  (.^^^^^  gi^ea 
each  year,  furnish  copies  from  such  registers  and  statements,  to  assessor. 
showing  all  the  lands  in  their  respective  counties,  which 
have  been  sold  up  to  the  first  day  of  April,  the  name  of  the 
purchaser  or  grantee,  the  description  of  the  tract,  and  the 
date  of  the  sale,  to  the  assessors  of  their  respective  counties, 
who  must  see  that  each  tract  is  properly  assessed,  unless 
exempt  by  law. 

§  437.  For  convenience  of  reference  and  comparison,  such  Arrange- 
registers  or  statements,  and  copies,  as  provided  for  by  the  j^tTrs."^  "^^^' 
two  preceding  sections,   must   commence   with   the   lowest 
number  of  sections,  townships,  and  ranges,  and  be  continued 
in  regular  numerical  order. 

§  438.  To  execute  the  provisions  of  section  434,  the  gov-  Agents  to 
ernor  is  authorized  to  make  such  contracts,  and  employ  such  ™*  ^ 
agents  as  are  necessary ;   to  be  paid  by  the  warrant  of  the 
comptroller,  on  the  certificate  of  the  governor  of  the  amount, 
and  that  such  services  have  been  correctly  performed. 

§   439.  For  making  out  the  registers  and  statements  for  comptroller 
the  different  counties,  the  comptroller  is  authorized  to  employ  cierk.^  * 
a  person  at  not  exceeding  twenty  cents  a  page,  for  each  page 
of  ordinary  foolscap,  and  to  issue  his  warrant  on  the  state 
treasury  therefor. 

^  440.  On  the  second  Monday  in  January  in  each  year,  when  court 

T    "  „  .       .  -^  ry  -i         "^  .  >^^        .  '  to  Bit  to  cor- 

the  court  of  county  commissioners  oi  each  county  must  sit  rect  errors, 
for  the  pur})ose  of  examining  and  correcting  the  assessment 
books,  and  if  from  any  cause  a  court  is  not  then  held,  the  pro- 
bate judge  must  associate  with  him  two  householders  of  the 
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county,  and  proceed  Ayitliout  delay  to  examine  and  correct 

the  assessment ;  such,  householders  to  be  paid  from  the  county 

treasury  two  dollars  for  each  day's  service,  on  the  certificate 

of  the  probate  judge. 

Books  to  be      §  441.  Such  courts  and  the  assessors  must  carefully  com- 

S^regfs-    pai"e  the  books  containing  the  assessment  of  real  property, 

ters,  and  er-  -yyH}^  the  rcffistcrs  showiug  the  lands  which  have  been  sold 

roi's  to   DG  *— '  *~^ 

corrected,     by  the  United  States  up  to  the  first  day  of  April  in  the  pre- 
ceding year  ;  correct  all  errors  in  the  valuation  of  property  ; 
and  rectify  all  mistakes  from  assessments  being  made  to  the 
wrong  person  or  otherwise. 
When  cor-        §  442.  All  corrcctious  thus  made,  are  to  be  plainly  enter- 
m/'books^''  sd  on  the  assessment  books  by  the  assessor ;  and  such  books, 
and  open  'to  go  corrccted,  are  the  original  assessment  books,  and  must  re- 
mspec  ion.    ^^^^'^  ^^  ^-^^  ofilce  of  the  judgc  of  probate,  free  to  the  inspec- 
tion of  all  state  officers  and  citizens  of  the  county  without 
charge. 
What  the         §  443.  The  assessors  must  add  up  on  each  page  of  their 
show!  '""^^    assessment  books,  the  whole  number  of  each  separate  item  of 
taxation  entered  on  such  page,  and  the  aggregate  amount  of 
taxes  assessed  thereon ;  and  such  books  must  also  show  the 
whole  number  of  each  separate  item   of  taxation  entered 
therein ;  the  aggregate  amount  of  taxes  assessed  thereon ;  and 
the  total  amount  of  assessments  in  the  county. 
Abstract  of       §  444.  The  judge  of  probate  must,  by  the  first  day  of 
senuo*comp-  May  iu  cach  year,  make  out  and  forward  to  the  comptroller 
trouer.         j^  corrcct  abstract  from  the  assessment  books,  showing  the 
total  value,  amount  or  number  of  the  general  items  on  sub- 
jects of  taxation  contained  in   such  books ;    the   aggregate 
amount  of  taxes  on  the  value,   amount,  or  number  of  each 
item  extended  into  a  column  ;  and  the  total  amount  by  the 
addition  of  the  sums  so  extended  of  all  taxes  due  the  state 
from  his  county  :  which  abstract  must  be  made  out  and  cer- 
tified according  to  the  forms  furnished  by  the  comptroller 
under  the  provisions  of  the  ninth  subdivision  of  section  865. 
statement  of      §  445.  The  asscssor  must  make  out  from  the  original  as- 
ses'se"d°\^nd   scssmcut  books,   a  Statement  of  the  names  of  all  persons 
a^ses'sed  "&c^  against  whom  any  tax  has  been  assessed,  and  the  amount  of 
the  tax  against  each;  and  in  case  of  lands  assessed  to  per- 
sons unknown,  a  list  of  the  lands  so  assessed ;  describing  such 
lands  according  to  the  provisions  of  section  425,  and  stating 
the  amount  of  tax  assessed  upon  each  lot,  tract,  or  parcel  of 
land:  which  statement  must  be  delivered  to  the  judge  of 
probate  by  the  third  Monday  in  February  in  each  year ;  and 
after  such  statement  is  by  them  compared  with  the  original 
^°^^g'^^f^l  assessment  books,  and  corrected  if  necessary,  it  must  be  de- 
bate and      livered  to  the  tax  collector  by  the  first  Monday  in  March  in 
couector.  ^^  cach  year,  with  his  certificate,  that  the  same  is  a  correct 
statement  from  the  original  assessment  books,  of  the  names 
of  the  persons  against  whom  taxes  have  been  assessed,  and 
the  amount  assessed  against  each. 

446.  The  assessor  cannot  collect  any  taxes  except  from 
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persons  about  to  remove  from  the  county  before  tlie  first  Assessor  not 
Monday  in  March  next,   after  his  appointment ;  in  which  exceptions, 
case*  he  must  collect  in  the  same  manner  as  hereinafter  pro- 
vided for  the  collection  of  taxes  by  the  tax  collector,  and 
must  pay  over  the  same  to  the  tax  collector  of  his  county  by 
such  first  Monday, 


AKTICLE  X. 


The  tax  collector^  his  bond,  and  term  of  office. 


Sec. 

44*7.  His  term  of  office. 

448.  Vacancy,  how  andbywhom  filled. 

449.  The   tax   collector   of   1851  ;  his 

term  of  office  and  duties. 


Sec. 

450.  His  bond,  its  amount,  by  whom 

approved,  when  filed. 

451.  Lien  of  the  bond. 


§  447.  The  tax  collector  holds  office  for  two  years,  com-  Term  of  of- 
mencing  on  the  first  day  of  March  next  after  his  election.        ^'^^■ 

§  448.  When  a  vacancy  occurs  from  any  cause,  it  must  be 
supplied  by  the  court  of  county  commissioners  as  early  as  '^''^cancy. 
possible,  and  the  person  appointed  holds  for  the  unexpired 
term. 

§  449.  The  tax  collector  elected  on  the  first  Monday  in  ^erm  and 
August,  one  thousand    eight  hundred  and  fifty-one,  holds  ''""^^j^f  *^^ 
office  until  the  first  day  of  March,  one  thousand  eight  hun-  elected  in 
dred  and  fifty-four,  and  makes  his  assessments,  returns,  and  ^^^' 
payments  under  the  laws  in  force  previous  to  the  adoption  of 
this  code,  until  the  first  day  of  March,  one  thousand  eight 
hundred  and  fifty-three. 

§  450.  The  tax  collector,  before  entering  on  the  duties  of  Hi^^^^on''pj_''y 
his  office,  must  give  bond  in  double  the  amount  of  the  pro-  proved, 
bable  taxes  of  his  county,  to  be  determined  by  the  judge  of 
probate,  which  must  be  executed  in  duplicate  parts,  approv- 
ed by  such  judge  of  probate ;  one  part  to  be  filed  and  re- 
corded in  his  office ;  and  the  other  to  be  filed  by  such  tax  "^^•^^'"'^  fi'«'^- 
collector  in  the  comptroller's  ofiice. 

§  451.  Such  bond  operates  from  its  execution,  as  a  lien  in  Lienor  bond. 
favor  of  the  state,  on  the  property  of  the  tax  collector,  for 
the  amount  of  any  judgment  which  is  rendered  against  him 
in  his  ofi&cial  capacity,  and  on  the  property  of  his  securities 
from  the  date  of  his  default. 


*  When  the  tax  is  likely  to  be  lost,  by  removal  or  otherwise,  it  may  be  paid 
to  the  countv  treasurer.     Acts  1851-2. 


10 
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The  duties  of  tax  collector. 


Sec. 

452.  "When  his  duties  commence. 

453.  List  ot  duties. 

454.  JSTotice  of  collection  in  each  pre- 

cinct;   fee   for   calling   at   resi- 
dence. 

455.  List  of  insolvents  and  persons  re- 

moved. 


Sec. 

456.  List  examined  and  corrected. 

457.  But  one  return  of  insolvents,  etc. 

458.  Taxes   of  jiersons  removed,  how 

collected. 


When  they 
commence. 


To  collect 
taxes. 


"When  to  as- 


Note  errors 
of  assess- 
ment. 
Other  duties. 


Notice  of  col- 
lection in 
each  pre- 
cinct. 


§  452.  The  duties  of  the  tax  collector,  as  defined  by  this 
code,  commence  on  the  first  day  of  March,  one  thousand 
eight  hundred  and  fifty-three. 

§  453.  It  is  the  duty  of  the  tax  collector : 

1.  To  collect  the  taxes  assessed  against  all  persons  and 
property  in  his  county,  after  he  receives  the  certified  state- 
ment as  provided  for  by  section  445,  and  by  the  first  day  of 
September  in  each  year;  according  to  the  provisions  of 
law. 

2.  To  assess,  as  required  under  the  provisions  of  this  chap- 
sess  proper-  j-gj.^  q^^-j  property  that  has  not  been  assessed,  and  to  collect 

the  taxes  thereon. 

8.  To  note  in  writing  any  errors  made  in  the  assessment 
of  property. 

4.  To  perform  such  other  duties  as  are  or  may  be  required 
of  him  by  law. 

§  454,  The  tax  collector  must  give  fifteen  days'  notice  of 
the  time  and  place  he  will  attend  in  each  election  precinct, 
for  the  purpose  of  collecting  the  taxes,  by  advertisement,  at 
some  public  place  therein;  and  if  any  person  residing  in 
such  precinct  fails  to  attend  at  the  day  and  place,  and  pay 
his  tax,  and  the  collector  visits  his  residence  to  collect  the 
same,  such  collector  may  collect  of  such  person  for  his  own 
Feeforcaiiat  use  fifty  ccuts,  if  residing  in  the  country,  and  twenty-five 
residence,     qq^^q  if  {^  ^  town  or  vilkgc,  to  bc  coUcctcd  as  taxes. 

§  455.  Each  collector  must  make  a  return  in  writing,  and 
on  oath  to  the  judge  of  probate  of  his  county  by  the  first  day 
of  August  in  each  year,  showing  the  persons  who  have  not 
property  in  his  county,  and  the  persons  who  have  removed 
therefrom,  not  leaving  property  therein  sufficient  to  pay  the 
tax  assessed  against  them. 

§  456.  Such  return  must  be  examined  by  the  court  of 
county  commissioners,  at  a  court  to  be  held  on  the  second 
Monday  in  August  in  each  year ;  if  necessary  corrected,  and 
then  approved;  and  the  collector,  on  producing  to  the 
comptroller  a  certified  copy  of  such  return,  is  entitled  to  a 
credit  on  his  books. 

457.  But  one  return  of  persons  insolvent  and  removed, 
can  be  made  by  the  tax  collector. 

§  458.  When  any  person  against  whom  any  tax  has  been 
assessed,  has  removed  to  any  county  in  the  state,  without 


Return  insol- 
Tents  and 
persons  re- 
moved. 


Eeturn  to  be 
examined. 


But  one  to  be 
made. 
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paying  or  leaving  property  in  the  county  in  which  such  tax  how  taxes 
was  assessed,  to  pay  the  same,  the  judge  of  probate  of  such  when^ptrson 
county  must  issue  an  execution  for  the  amount  thereof,  re-  jroT^'county 
turnable  to  some  reguhar  term  of  the  probate  court  within 
six  months,  and  forward  the  same  by  private  conveyance  to 
the  sheriff  of  the  county  to  which  such  person  has  removed ; 
and  such  sheriff  must  collect  and  return  the  same  as  in  other 
cases,  and  pay  over  the  amount  to  such  judge  of  probate. 


ARTICLE   XII. 


Delinquent  taxes,  sales  of  irroperty   tJierefor,    and   redemption. 


Sec. 

459.  Seizure  and  sale  of  property,  when 

made. 

460.  Sale   of  slaves,    how   and  where 

made. 

461.  Of  real  estate,    how   and  "where 

made. 

462  )  Certificate  given  purchaser.  Cer- 

463  )    tificate  assignable. 

464.  Bid  in  for  state,  when. 

465.  Surplus  of  sale. 

466.  Statement   of  real   estate  sold 

467.  Penalty  for  failure. 

468.  Redemption  of  lands    sold,    how 

made  and  when. 


See. 

469.  Of  lands  bid  in  for  state. 

470.  Disposition  of  redemption  money. 

471.  Redemption  by  married  women, 

minors  and  lunatics. 

472.  Certain  officers  not  to  bid  at  sale. 

473.  Deed  for  lands  sold ;  when  made 

and  by  whom. 

474.  Sale  good,    though   property  not 

assessed  to  true  owner. 

475.  Certificate  of  redemption. 

476.  Receipt  of  money  by  purchaser, 

releases  title. 

477.  Penalties  for  selling  after  receiv- 

ing taxes. 


§  459.  All  tax  collectors  are  required  from  and  after  the  seizure  and 
first  day  of  June  in  each  year,  to  seize  of  the  goods  and  chat-  sonai°properI 
tels,  or  slaves,  of  any  person  who  has  not  paid  the  taxes  as-  ty  ^Q"^  ta-^^^- 
sessed  against  him  by  that  time,  suflRcient  to  pay  the  amount 
thereof  "with  the  costs  and  expenses ;  and  if  such  taxes,  costs, 
and  expenses  are  not  paid  within  ten  days  after  such  seizure, 
he  must  sell  to  the  highest  bidder  so  much  thereof  as  will 
pay  the  same ;  but  no  such  seizure  must  be  made  until  no- 
tice to  make  such  payment  has  been  given  such  person,  if  a 
resident  of  the  county,  either  personally  or  by  writing  left 
at  his  usual  residence  or  place  of  business. 

§  460.  All  sales  of  slaves  for  the  payment  of  taxes  must  saie  of 
be  made  at  the  court  house  of  the  county,  and  notice  thereof  made' ^tfce! 
must  be  posted  at  the  court  house  ten  daj'S  before  such  sale  ; 
other  personal  property  may  be  sold,  on  notice  thereof,  post- 
ed at  some  public  place  ten  days  before  the  sale,  in  the  elec- 
tion precinct  where  it  is  seized. 

§  461.  If  slaves,  goods,  or  chattels,  cannot  be  found  in  the  saie  of  real 
county  out  of  which  to  make  the  taxes  due,  with  the  costs  *^'"''°' 
and  expenses  thereon,  and  in  case  the  taxes  assessed  on  real 
property  to  unknown  owners  are  not  paid  by  the  first  day  of 
June  in  each  year,  the  collector  must  proceed  to  advertise 
and  sell  the  real  estate  assessed  to  such  person  or  unknown 
owner,  as  follows  : 
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Advertise-         1,  He  iTLUst  aclvertise  such  real  estate  in  some  newspaper 
™®'^*'  published  in  the  county  in  which  the  lands  were  assessed, 

once  a  week  for  eight  successive  weeks  ;  and  if  no  newspaper 
is  published  in  such  county,  in  the  newspaper  published  the 
nearest  to  the  court  house  of  the  county  in  which  the  assess- 
ment was  made  ;  and  must  also  for  the  same  length  of  time 
before  such  sale,  post  a  notice  thereof  at  the  court  house  door 
of  such  county. 
What  it  must      2.  Sucli  advertisements  and  notice  must  contain  a  concise 
contain.       dcscriptiou  of  the  lands  assessed  ;  the  name  of  the  person  to 
whom  assessed ;  or  if  to  an  unknown  owner,  it  must  be  so 
stated;  and  the  amount  of  taxes  due,  and  all  costs,  including 
the  expenses  of  advertising,  must  also  be  stated. 
Cost  of  ad-      S.  The  costs  of  such  advertisement  must  not  exceed  one 
vertisement.  doUar  for  any  quantity  of  land  assessed  to  the  same  person, 
in  the  same  section,  unless  assessed  in  subdivisions  less  than 
forty  acres;  and  no  charge  must  be  made  against  the  state 
for  lands  improperly  or  incorrectly  advertised  ;  if  the  tax  col- 
lector cannot  procure  such  advertisements  to  be  made  in  the 
proper  paper  at  the  price  specified,  he  must  post  the  no- 
tice required  by  this  section  at  the  court  house  door,  and  at 
four  other  public  places  in  the  county,  the  same  length  of 
time  before  such  sale. 
Sales ;  where      4.  If  the  taxcs,  costs,  aud  cxpcnses  are  not  paid  by  the  day 
htnv  conducl;-  of  salc,  the  tax  coUcctor  must,  between  the  hours  of  ten  and 
^^-  twelve  in  the  morning,  at  the  court  house  door  of  his  county, 

commence  the  sale  of  such  real  estate  to  the  highest  bidder, 
for  cash,  and  continue  the  same  from  day  to  day,  until 
enough  of  each  parcel  is  sold  to  pay  such  taxes,  costs  and  ex- 
penses, including  the  advertisement. 
Parcels  sold  5.  In  the  salc  of  real  estate  laid  off  into  town  lots,  each  lot 
sepaiateij-.    ^^  ^^^^,^  ^£  l^^  asscsscd,  must  be  offered  separately ;  other  real 

estate  by  subdivisions,  of  not  more  than  forty  acres. 
Bidder  fail-       6.  Tlic  purcliascr  of  cach  parcel  of  land  must  pay  for  the 
resak°made''  samc  at  the  closc  of  the  sale,  and  failing  so  to  do,  such  lands 
are  to  be  resold,  as  if  no  sale  had  been  made ;  and  the  per- 
son so  failing,  is  guilty  of  a  misdemeanor,  and,  on  conviction 
Penalty.       thereof,  must  be  fined  not  more  than  five  times  the  amount 

of  his  bid. 
Certificates        g  462.  At  the  closc  of  all  sales  of  real  property,  or  as  soon 
pui    ase.  •j^j^Qj.gr^-fj.gP  r^g  ^^  Qr^^^^  -^Q  conveniently  done,  the  collector  must 
make  out  and  deliver  to  the  purchaser  a  certificate  of  pur- 
chase, describing  the  land  or  lot  sold ;  the  amount  of  taxes, 
costs  and  expenses  for  which  the  same  was  sold ;  the  date  of 
the  sale ;  and  that  the  same  was  duly  advertised ;  and  if  any 
person  is  the  purchaser  of  more  than  one  tract  assessed  to  the 
same  person,  he  may  have  the  whole  included  in  one  certifi- 
cate. 
Assignable.        §  463.  Such  Certificate  of  purchase  is  assignable  by  en- 
dorsement, and  an  assignment  thereof  vests  in  the  assigneCy 
and  his  legal  representatives,  all  the  right  and  title  of  the- 
original  purchaser. 
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§  464.  If,   on  the  sale  of  any  real  estate  for  taxes,  the  when  wd  in 
amount  bid  for  lands  assessed  to  the  same  person,  or  on  any  ^°'"  ^'^*®' 
tract  assessed  to  an  unknown  owner,  is  not  suf&cient  to  pay 
the  taxes  due  and  unpaid,  assessed  to  such  person,  and  the 
expenses  thereon ;   or  in  case  of  an  unknown  owner,  on  such 
tract,  and  the  expenses ;  the  tax  collector  must,  in  such  cases, 
bid  off  the  same  in  the  name  of  the  state,  and  the  certificate  (,grtificate 
of  purchase  must  be  made  to  the  state  of  Alabama,  and  de- 
livered by  the  tax  collector  to  the   comptroller  when   he 
makes  return  of  his  taxes ;  and  on  failure  to  redeem  the 
same  as  hereinafter  provided,  the  title  to  such  lands  rests  in 
the  state. 

§  465.  If  any  property  sell  for  more  than  the  amount  of  surplus  of 
taxes  due,  costs  and  expenses,  the  collector  must,  within  five 
days  after  such  sale,  pay  such  surplus  into  the  county  treas- 
ury, for  the  use  of  the  owner ;  and  if  he  fails  to  make  such 
payment,  the  owner  may  recover  of  him,  and  his  securities, 
before  any  court  having  jurisdiction,  five  times  the  amount 
of  such  surplus. 

§  466.  The  collector  must  also,  within  five  days  after  the  statement  of 
sale  of  any  real  estate  under  the  provisions  of  this  article,  goid.^^'^^^ 
make  out  and  deliver  to  the  judge  of  probate  of  his  county, 
a  statement  in  writing,  and  on  oath,  showing  the  names  of 
the  purchasers ;  the  purchase  money ;  the  lands  sold  to  each 
purchaser;   the  amount  of  taxes  and  costs,   including  the 
advertisement ;  the  name  of  the  person  to  whom  assessed, 
unless  assessed  to  an  unknown  owner,  in  which  case  it  must 
be  so  stated ;  and  the  date  of  the  sale :  which  statement  must 
be  recorded  in  a  book  kept  for  that  purpose,  by  such  judge.  Recorded, 
which  all  persons  are  allowed  to  inspect,  free  of  charge ;  and 
when  any  lands  are  redeemed,  as  hereinafter  provided,  an 
entry  of  such  redemption,  the  name  of  the  person,  and  the 
amount  paid,  must  be  entered  against  the  tract  or  tracts  so 
redeemed. 

§  467.  Any  tax  collector  failing  to  comply  with  the  pro-  penalty  for 
visions  of  the  preceding  section,  is  guilty  of  a  misdemeanor,  neglect, 
and,  on  conviction,  must  be  fined  not  less  than  one  hundred 
dollars. 

§  468.  Eeal  estate  sold  under  the  provisions  of  this  article.  Redemption 
and  not  purchased  by  the  state,  may  be  redeemed,  any  time  of rea)  estate, 
before  the  expiration  of  two  years  from  the  date  of  sale,  by 
paying  to  the  judge  of  probate  of  the  county  in  which  such 
lands °vere  sold,  the  amount  of  the  purchase  money,  with 
interest  thereon  at  the  rate  of  twenty  per  cent,  a  year  from 
the  date  of  the  sale,  the  costs  of  the  certificate  of  purchase, 
all  taxes  on  such  lands  which  have  accrued  subsequently  to 
the  sale,  unless  such  taxes  have  been  paid  to  the  collector,  as 
may  be  shown  by  his  receipt ;  and  the  sum  of  fifty  cents  to 
such  judge ;  but  the  real  estate  of  any  infant,  married  woman,        _^ 
or  lunatic,  when  sold  for  taxes,  may  be  redeemed  in  a  court  sonV«cepu 
of  chancery,  at  any  time  within  one  year  after  the  removal  '='^- 
of  such  disability,  upon  the  terms  specified  in  this  section, 
and  payment  of  the  costs  in  such  court. 
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Redemption       §  469.  Lands  pTircliased  by  the  state  may  be  redeemed  by 

tl  'for'^the*^  paying  to  the  comptroller,  at  any  time  within  two  years  after 

state.  the  sale,  treble  the  amount  of  the  taxes,  costs,  and  expenses, 

for  which  such  land  was  sold,  and  the  sum  of  one  dollar  as  a 

fee  to  the  comptroller ;  or  if  belonging  to  an  infant,  married 

woman,  or  lunatic,  on  the  same  terms,  by  application  to  the 

court  of  chancery,  at  any  time  within  one  year  after  the 

removal  of  such  disability,  and  payment  of  the  costs  of  such 

application. 

Redemption       §  470.  In  cacli  case  of  redemption  under  section  468,  the 

tSToWeT'of  amount  for  which  the  lands  were  sold,  the  interest  thereon, 

certificate,     q^^^^  ^j^q  costs  of  the  Certificate  of  purchase,  as  in  such  section 

provided  for,  must  be  paid  to  the  purchaser  at  the  tax  sale, 

his  assigns,  or  legal  representatives,  by  the  judge  of  probate, 

on  demand,  and  production  of  the  certificate  of  purchase : 

and  failing  to  make  such  payment,  the  person  entitled  thereto 

Penalty  for  may  rccovcr  five  times  the  amount  thereof,  of  him  and  his 

refusal.        securities,  before  any  court  having  jurisdiction ;  and  such 

judge  is  also  guilty  of  a  misdemeanor,  and,  on  conviction, 

must  be  fined  not  less  than  fifty  dollars. 

Redemption       §  471.  The  provisious  of  sections  468  and  469,  in  favor  of 

tobemadein        •  •  ^i  i   i  ,•  •  it 

au  cases  in  miuors,  mamecL  women,  and  lunatics,  can  m  no  case  extend 
ten  years.     ^^  ^-^q  redemption  of  lands  for  a  longer  term  than  ten  years 

from  the  day  of  sale. 
Certain  offi-  g  472.  It  is  illegal  for  any  tax  collector,  assessor,  or  judge 
bid  at  sales,  of  probatc,  in  the  county  in  which  any  real  estate  is  sold  for 
Penalty.  taxcs,  to  bid  at  such  sale,  either  directly  or  indirectly ;  and 
any  such  oflicer  so  bidding,  is  guilty  of  a  misdemeanor,  and, 
on  conviction,  must  be  fined  not  less  than  one  hundred  dollars. 
When  deed       §  473^  j^^  g^^y  time  after  the  expiration  of  two  years  from 

made  to  pur-    1*^,^  -^t  p  •  n    1  n  i 

Chaser.  the  Sale  01  any  real  estate  lor  taxes,  11  the  same  has  not  been 
redeemed,  the  judge  of  probate  of  the  proper  county,  on  the 
production  of  the  certificate  of  purchase,  and  the  payment  of 
his  fees  for  the  same,  must  execute,  and  deliver  to  the  pur- 
chaser, his  heirs,  or  assigns,  a  deed  of  conveyance  for  the  real 
estate  described  in  the  certificate,  or  the  portion  of  the  same 
which  has  not  been  redeemed ;  such  deed  must  contain  the 
Recitals  of  sauic  rccitals  as  the  certificate  of  purchase ;  and  the  tracts  of 
deed.  1j^y^(-|  -whicli  werc  sold  as  the  property  of  the  same  person,  to 

the  same  purchaser,   at  the  same  sale,  must,  if  desired,  be 
included  in  the  same  deed. 
Sale  not  in-      §  474.  No  salc  of  real  estate  for  taxes  is  invalid,  on  account 
s^ssment  ''t^o  of  the  Same  having  been  assessed  to  any  other  than  its  owner, 
the°  wner.'''^  if  sucli  real  estate  were  in  other  respects  sufiiciently  des- 
cribed ;  and  the  taxes,  costs,   and  expenses,  were  unpaid  at 
the  time  of  the  sale. 
Certificate  of      §  475.  When  any  real  estate  is  redeemed,  under  the  pro- 
re  emp  ion.  ^^g^^^^g  ^^  ^j^^g  articlc,  the  judge  of  probate  must  make  out, 
and  deliver  to  the  person  redeeming,  a  certificate  specifying 
the  amount  paid,  the  lands  redeemed,  as  whose  property  such 
lands  were  sold,  and  the  date  of  sale,  which  certificate  is  pre- 
sumptive evidence  of  the  facts  thus  set  forth. 
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§  476.  The  receipt  of  the  redemption  money  of  any  tract  Receipt  of 
of  land  by  the  purchaser,  operates  as  a  release  of  all  claim  to  "uTch^sfr!'^* 
such  tract,  under  or  by  virtue  of  the  purchase. 

§  477.  If  any  collector  receives  the  taxes  assessed  against  saie  when 
any  person,  or  property,  and  knowingly  sells  any  property  ptw!  ^'^ 
for  the  payment  of  such  taxes,  he  is  guilty  of  a  misdemeanor, 
and  must,  on  conviction,  be  fined  not  less  than  two  hundred  Penalty  for. 
dollars. 


ARTICLE  XIII. 

Tax  on  steamboats^  c&c,  how  collected. 

Sec.  I  Sec. 

478.  Rate  of  tax  on  river  vessels.  \  481.  Tax  how  collected  when  boat  is 


479.  By  whom  assessed  and  collected. 

480.  Tax  collector  to   make  demand, 

and  if  not  paid,  to  seize  and  sell 
the  boat,  Ac. 


not  seized. 
482.  Surplus  of  sale. 


§  478.  There  must  be  assessed,  as  hereinafter  provided,  on  Tax  on 
every  steamboat,  vessel,  or  other  water  craft  engaged  in  the  ^**^^'^''°^*^- 
business  of  navigating  the  rivers  of  the  state,  for  any  period 
during  the  tax  year,  on  each  hundred  dollars  of  the  value 
thereof,  and  at  that  rate,  twenty  cents. 

§  479.  The  tax  imposed  by  the  preceding  section  must  be  How  as- 
assessed  and  collected,  by  the  tax  collectors  of  Mobile  and  coulcted.'^ 
Montgomery  counties,  and  of  the  counties  bordering  on  the 
Tennessee  and  Coosa  rivers. 

§  480.  Such  tax  collectors  must  each  year  demand  of  the  Tax  to  bade- 
captain,  agent,  or  person  in  charge  of  such  steamboat,  vessel,  ™^°'^^''- 
or  water  craft,  if  the  taxes  on  the  same  have  been  paid,  and 
on  failure  to  produce  a  receipt  therefor,  by  a  tax  collector, 
authorized  by  the  preceding  section  to  collect  such  taxes, 
must  at  once  proceed  to  assess  the  same,  and  if  not  paid  on 
demand,  to  collect  such  taxes,  by  the  seizure  and  sale  of  such  ,^o"t°se?2^g^' 
steamboat,  vessel,  or  water  craft,  her  tackle,  apparel  and  fur-  and  sold, 
niture,  or  an  amount  sufiicient  to  pay  the  taxes,  expenses  for 
keeping,  and  other  costs,  in  the  manner  as  prescribed  for  the 
sale  of  slaves,  in  the  preceding  article. 

§  481.  If  such  steamboat,  vessel,  or  water  craft,  with  her  How  coiiect- 
tackle,  apparel,  and  ftirniture,  or  so  much  as  is  necessary,  not'^8dz°ed.'"'* 
cannot  be  seized,  the  tax  collector  must  make  the  amount  of 
the  taxes  assessed,  and  all  costs  and  expenses,  by  seizure  and 
sale,  of  enough  of  the  real  or  personal  property  of  the  captain, 
owner,  agent,  or  person  in  charge  of  such  steamboat,  vessel, 
or  water  craft;  to  be  sold  as  other  property  of  the  same  kind, 
for  the  non-payment  of  taxes. 

§  482.  The  surplus  on  the  sale  provided  for  by  the  two  surplus  or 
preceding  sections,  over  the  amount  of  the  taxes,  expenses, 
and  costs,  must  be  by  the  tax  collector  paid  into  the  county 
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treasury,  for  tlie  use  of  tlie  owner,  within  five  days  after  the 
sale,  under  the  same  penalties  given  against  the  assessor  by 
the  provisions  of  section  465. 


ARTICLE   XIV. 

Payment  of  taxes  and  licenses. 

Sec.  !  Sec. 

483.  Notaries,   clerks  of  circuit  court,  i  485.  Mobile    tax    collector    to    make 

aud    commissioners,    when     to  \  montlily  deposits  in  bank, 

make  returns  and  payment.         \  486.  When    officers    must   pay    over 

484.  Judge  of  probate's  retm-n,  what :  money  to  treasurer. 

to  embrace. 

Sworn  Tre-  §  483.  Notaries  public,  clerks  of  the  circuit  court,  and 
cu[°  ci'erksr  commissioners  of  deeds  for  other  states,  must,  by  the  second 
notaries  and  Moudav  of  Julv  in  cach  vcar,  make  returns  of,  on  oath,  and 

commission-  '',        ,      -.    'J  „  .-^  '..  .'  ,•  ,-\ 

era.  pay  to  the  judgcs  oi  probate  oi  their  respective  counties,  the 

amount  received  by  them  for  the  state,  up  to  the  first  day  of 
such  month. 
Of  judge  of     §  484.  The  judges  of  probate  must,  by  the  second  Monday 
probate.       q£  ^^ig^^g^  {-^  g^ch  year,  make  returns  of,  on  oath,  and  pay 
to  the  tax  collectors  of  their  respective  counties,  the  amount 
received  by  them  on  account  of  the  state,  for  licenses,  or 
upon  any  other  account,  up  to  the  first  day  of  such  month ; 
such  return  must  show  to  whom,  and  for  what,  each  license 
was  granted,  and  the  amount  received  therefor;  the  amount 
received  from  any  other  person,  and  for  what ;  and  a  dupli- 
cate of  such  return  must  be  transmitted  to  the  comptroller 
by  the  first  day  of  September  in  each  year. 
Mobile  col-       §  485.  The  tax  collector  of  Mobile  county  must,  after  the 
make  depos-  ^me  for  Commencing  his  annual  collections,  deposit  at  the 
its  ^monthly,  q^^  ^f  evcry  thirty  days,  in  the  Bank   of  Mobile,  to  the 
credit  of  the  state  treasurer,  the  amount  collected  by  him  up 
to  the  date  of  such  deposit,  deducting  therefrom  the  fees  and 
allowances  made  him  by  law;  taking  triplicate  certificates 
therefor,  one  of  which  he  must  forward  within  five  days  to 
the  comptroller  of  public  accounts,  one  to  the  state  treasurer^ 
and  the  other  he  must  keej)  as  his  own  voucher. 
When  reve-      §  486.  Evcry  tax  collector,  and  every  other  ofiicer,  having 
paid  o*ver*by  i^oi^ej)  belonging  to  the  state,  must,  unless  otherwise  direct- 
officers,        ed  by  law,  pay  into  the  state  treasury  such  money,  by  the 
first  Monday  of  September  in  each  year,  deducting  therefrom 
the  fees  and  allowances  made  him  by  law;   and  failing  to 
Proceedings  make  such  payments,  must  be  proceeded  against  as  a  de- 
on  default,    faultcr,  according  to  the  provisions  of  Article  5,  Chapter  3, 
Title  2,  Part  3. 
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ARTICLE  XV. 

Miscellaneous  j^rovismis. 
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493. 


494. 


Death  of  tax  collector,  adminis- 
trator to  pay  over. 

Conversion  of  the  state  revenue, 
how  punished. 

Neglect  of  any  duty  under  this 
chapter,  a  misdemeanor. 


Sec.  I  Seu 

487.  State's  lien  for  taxes.  492. 

488  )  What  funds  receivable.     Tax  col- 

489  f      lector  to  pay  over  specie  re- 

ceived. 

490.  Fine  for  failure  to  pay  over  the 

specie. 

491.  Governor   to    forbid   receipt    of 

notes  of  all  banks  not  paying 
specie. 

§  487.  On  steam  boats,  vessels,  and  water  craft,  subject  to  i^ienfor  tax- 
taxation,  tlie  state  lias  a  preference  lien  against  all  persons, 
for  tlie  taxes  assessed,  costs,  and  expenses ;  and  a  lien  on  tlie 
slaves,  goods  and  cliattels,  and  lands  of  any  person  against 
whom  taxes  are  assessed,  for  tlie  amount  of  the  same,  costs 
and  expenses,  from  the  first  day  of  September  in  the  year  of 
the  assessment. 

§  488.  All  taxes  must  be  paid  in  gold  and  silver,  warrants  Funds  re- 
on  the  state  treasury,  bills  of  specie  paying  banks  of  this  '=^'^*'''®- 
state,  or  of  the  State  Bank  and  its  branches,  or  treasury 
notes  of  the  United  States. 

§  489.  The  tax  collectors  must  pay  into  the  state  all  spe-  specie  coi- 
cie,  and  specie  funds  collected  by  them,  without  exchanging  paid  over. 
the  same  for  other  funds. 

§  490.  A  violation  of  the  preceding  section  is  a  misde-  Penalty  for 
meanor,  punishable,  on  conviction,  by  a  fine  of  not  less  than 
one  hundred,  or  more  than  five  hundred  dollars. 

§  491.  The  governor,  on  receiving  satisfactory  information  Failure  of 
of  the  failure  of  any  bank  within  this  state,  to  pay  specie  for  spe"de.'°  ^^^ 
its  bills,  must  direct  the  comptroller  to  issue  circulars  to  the 
several  tax  collectors  of  the  state,  advising  them  of  such 
failure. 

§  492.  In  case  of  the  death  of  any  tax  collector,  his  execu-  Death  of  tax 
tor  or  administrator  must,  mthin  two  months  after  the  grant 
of  letters  testamentary,  or  of  administration,  settle  all  the  un- 
settled accounts  of  such  officer  with  the  comptroller,  and  pay 
into  the  state  treasury  all  moneys  received  by  such  tax  col- 
lector, on  account  of  the  state,  deducting  therefrom  all  fees, 
commissions,  and  allowances  to  vv^hich  he  is  by  law  entitled. 

§  493.  If  anv  assessor,  collector,  clerk,  tax  collector,  or  conversion 

,-,^  nn  1-1  2.  T  „  of  state  reve- 

other  onicer  or  person,  knowingly  converts  or  applies  any  of  nue. 
the  state  revenue  to  his  own  use,  or  the  use  of  any  other 
person,  he  must,  on  conviction  thereof,  be  fined  in  any  sum  Penalty, 
the  jury  may  assess,  and  be  imprisoned  in  the  penitentiary, 
not  less  than  two,  or  more  than  five  years,  one  or  both,  at 
the  discretion  of  the  jury. 

§  494.  If  any  officer,  or  person  on  whom  any  duty  is  im-  Neglect  of 
posed  by  any  section  of  this  chapter,  willfully  neglects  to  vided°for.'^'^°' 
perform  such  duty,  in  case  no  other  provision  has  been  made 
for  the  punishment  of  such  neglect,  he  is  guilty  of  a  misde- 
meanor. 
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AKTICLE  XVI. 

Compensation  to  assessors  and  other  officers. 

Sec.  Sec. 

495.  Per  centage  on  assessments  and    498.  Fee  for  assessing  property  with 

collections.  j  arrears  of  taxes. 

496.  Tax  collectors'  mileage  to  seat  of  j  499.  Pay  of  county  commissioners. 

government.  j  500.  Pay  of  judge  of  probate  for  tax 

497.  Fees  for    seizures    and   sales   of  j  services. 

property.  1 

Pay  of  asses-      §  495.  The  tax  collectors  and  assessors  are  entitled  to  com- 
lector?'^  *^°^'  pensation  for  tlieir  services  under  this  chapter,  at  the  rate  of .' 
ten  per  cent,  on  the  first  five  hundred  dollars  of  state  taxes 
by  them  respectively  assessed  or  collected ;  on  the  next  five  i 
hundred  dollars,  five  per  cent. ;  on  the  next  thousand  dollars, 
two  and  one  half  per  cent. ;  and  on  all  over  two  thousand 
dollars,  two  per  cent.* 
Tax  coiiec-       §  496.  The  tax  collector  is  also  entitled  to  six  dollars,  and 
age!  ""  '^'    at  that  rate,  for  every  hundred  miles  travel,  to  be  estimated 
from  the  court  house  of  his  county  to  the  seat  of  government, 
by  the  direct  mail  route,  if  there  be  one,  and  if  not,  by  the 
land  route  usually  travelled,  for  once  in  each  year,  going  to 
■  and  returning  therefrom  for  the  purpose  of  making  his  re- 
turns, and  paying  the  taxes. 
Fees  for  sei-      §  497.  For  cvcry  Certificate  of  purchase,  the  tax  collector 
orproperty!  IS  entitled  to  fifty  cents,  to  be  paid  by  the  purchaser ;  for 
each  seizure  of  jDersonal  property,  fifty  cents;  and  for  each 
sale  thereof,  five  per  cent,  on  the  amount  of  the  same ;  and 
for  assessing  and  collecting  on  steam  boats,  vessels,  and  other ' 
water  craft,  six  per  cent,  on  the  amount  collected. 
For  assess-        §  ^^^-  ^^^  asscssiug  taxes  on  property  which  has  escaped 
mentofprop-  taxatiou  for  any  previous  year,  the  assessor  is  also  entitled 
rear.'"^  ^"^"    to  twcuty  per  ccut.  ou  the  amount  of  the  tax  when  collected. 
Pay  of  coun-      §  499.  Each  member  of  the  court  of  county  commissioners, 
^one?r°"^'  except  the  judge  of  probate,  is  entitled  to  receive  one  dollar 
and  fifty  cents  for  each  day's  service,  imposed  on  them  under ' 
the  provisions  of  this  chapter,  to  be  paid  out  of  the  county 
treasury  upon  the  certificate  of  the  judge  of  probate.f 
Of  judge  of      I  500.  The  judge  of  probate  is  entitled  to  one  dollar  on 
tax  services,  each  liccnse  granted  by  him,  except  marriage  licenses,  to  be 
paid  by  the  person  taking  out  the  license ;  one  dollar  for 
each  deed,  on  a  sale  of  land  for  taxes,  to  be  paid  by  the 
grantee ;  and  for  all  other  services  rendered  under  this  chap- 
ter, to  such  compensation  as  may  be  allowed  by  the  court  of 
county  commissioners,  to  be  paid  out  of  the  county  treasury. 

*  The  tax  collector  pays  the  assessor  his  commissions,  taking  from  him  dupli- 
cate receipts,  one  to  be  received  by  the  comptroller,  if  correct. 

Acts  1851-2,  page  5,  sec.  6. 
f  The  compeusation  alloAved  the  judge  and  commissioners,  while  closely  and 
necessarily  engaged  in  examining  the  books  and  performing  the  other  duties  in 
connection  with  the  revenue,  is  two  and  a  half  dollars  per  diem,  and  mileage  at 
five  cents  per  mile — and  the  judge  and  one  commissioner  may  perform  all  the 
duties,  if  a  fuller  attendance  is  not  deemed  indispensable  by  the  court. 

Acts  1851-2,  page  5,  sec.  5. 
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^itlc  8. 

OF  THE  PUBLIC  PROPERTY  OF  THE  STATE. 

Chap.  1.  School  lands. 

"      2.  Uuiversity  lands  and  site. 

"      3.  Salt  springs. 

"      4.  The  public  arms. 

"      5.  Other  public  property. 

CHAPTER  I. 

SCHOOL   LANDS. 

Article  L  School  lands,  school  trustees,  and  surveys. 
"        2.  Lease  of  school  lands. 
"        3.  Sale  of  school  lands. 

AKTICLE  I. 

School  lands,  school  trustees,  and  surveys. 


Sec. 

501.  School  lands,  what,  and  in  whom 

vested. 

502.  Townships  incorporated. 

503.  Trustees  to  be  elected,  when,  and 

by  whom. 

504.  Inspectors  of  election  aj^poiuted — 

notice  of  election. 

505.  Inspectors'  clerks   and  returning 

officers  sworn. 

506.  Proceedings  if  inspector  absent. 

507.  In  case  of  a  tie  vote,  decided  by 

lot. 

508.  Returns  made  to  the  judge  of  pro- 

bate. 


Sec. 

509.  Trustees,  when  elected  to  appoint 

inspectors. 

510.  Vacancy  in  the  board;  how  sup- 

pHed. 

511.  Appointment  of  trustees,  on  fail- 

ure to  hold  elections. 

512.  Tei'm  of  office — who    eligible   to 

the  office. 

513.  Township  lying  on  two  counties. 

514.  Trustees' oath  of  office. 

515.  Trustees'  bond. 

516.  Majority  of  the  board  acts. 

517.  Township  lands  to  be  surveyed. 

518.  Costs  paid  out  of  school  funds. 


§  501.  Scliool  lands,  within  tlie  meaning  of  tliis  code,  are  school  lands, 
sections  numbered  sixteen  in  every  township,  granted  by 
the  United  States  for  the  use  of  schools  in  the  township,  and 
such  other  lands  as  may  have  been  granted  any  toAvnship 
for  the  use  of  schools ;  and  all  school  lands  are  vested  in  the 
state,  in  trust  to  execute  the  objects  of  the  grant. 

§  502.  The  inhabitants  of  each  township  in  the  state  are  Townships 

incorporated  by  the  name  of  "Township ,  in  Eange ,"  >°^o''po'^a- 

according  to  its  number  by  the  surveys  of  the  United  States. 

§  503.  On   the   first  Saturday  in  January,  one  thousand  Trustees 
eight  hundred  and  iifty-three,  and  every  four  years  there-  ^'^<='^**- 
after,  an  election  is  to  be  held  in  every  township  in  the  state, 
by  the  white  male  inhabitants  thereof  over  twenty-one  years 
of  age,  for  the  election  of  three  school  trustees. 

§  504.  The  judge  of  probate  in  each  county  must,  twenty  inspectors, 
days  before  the  first  election,  to  be  held  under  the  provisions 
of  the  preceding  section,  appoint  three  inspectors  for  each 
township  in  his  county ;  the  sheriff  must  notify  such  inspect- 
ors, and  also  give  notice  of  such  election  by  advertising  the  Notice  of 
same  at  three  public  places  in  each  township,  two  days  be-  <='«c"o°- 
fore  the  day  of  election. 
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seturningof-      §  ^05.  The  inspectors  appoint  returning  officers  and  clerks, 
ficers.  g^j^^  hold  the  election.     They  must,  before  opening  the  polls, 

take  an  oath,  which  may  be  administered  by  one  to  the  other, 

to  conduct  the  election  fairly. 
Inspectors         §  506.  If  any  inspector  fails  to  attend,  another  may  be 
absent.        appointed  by  those  attending ;  and  if  no  inspector  attends, 

any  other  freeholders  or  householders  of  the  township  can  act. 
Tie  vote.  §  ^^"^ •  I^  ^asc  of  a  tie  between  two  or  more  persons,  the 

inspectors  must  decide  between  them  by  lot. 
„  ,  §  508.  The  returns  of  such  election  must  be  made  to  the 

Koturns.  .      ts  ■  r>     t  ^  i        • 

judge  01  probate,  certified  by  the  inspectors. 
Inspectors         §  509.  After  the  first  election,   the  inspectors  are  to  be 
ei^ction^"^^'    appointed,  and  notice  given  by  the  trustees  of  the  township. 
Vacancy  in       §  510.  Vacaucics  by  death,  resignation,  or  removal  from  the 
trusteeship,   towuship,  are  to  be  supplied  by  the  court  of  county  commis- 
sioners, and  the  person  appointed  holds  for  the  unexpired  term. 
FaUure  to         §  511.  If  iu  any  township  there  is  no  election  held,  the 
^e'^t-          court  of  county  commissioners  must  appoint  trustees  for  such 
township,  who  hold  until  the  next  election  day,  and  until 
their  successors  are  qualified. 
Who  eligible-      §  ^^^-  ^^^  trustccs  hold  officc  for  four  years,  and  until 
term  of  of-  their  successors  are  qualified,  and  none  but  a  freeholder  or 
householder  of,  and  a  resident  in,  the  township,  are  eligible. 
Township  in      §  518.  Whcu  a  towuship  is  divided  by  a  county  line,  it  is 
two  counties.  ^^  ^^  taken  for  all  the  purposes,   and  all  other  matters  in 
relation  to  school  lands  of  this  chapter,  as  included  in  the 
county,  in  which  the  greater  portion  of  such  township  lies. 
Trustees'          §  514.  Each  school  trustcc,  before  entering  on  his  duties, 
oath.           must  take  an  oath  that  he  will,  to  the  best  of  his  ability,  dis- 
charge his  duty  as  school  trustee  of  township  ,  range 

,  without  partiality  or  favor ;  which  oath  must  be  filed 

in  the  office  of  the  judge  of  probate  of  his  county. 
Bond.  §  515.  He  must  also  give  bond,  with  surety,  payable  to 

the  state  of  Alabama,  in  a  sum  to  be  determined  by  the. 
judge  of  probate,  equal  to  the  value  of  the  school  lands,  or 
the  amount  of  school  funds  of  his  township,  conditioned  to 
discharge  his  duties  faithfully,  so  long  as  he  continues  in 
office,  or  continues  to  discharge  any  of  such  duties;  which 
bond  is  to  be  approved  by  the  judge  of  probate,  and  filed  in 
his  office. 
Majority  §  516.  The  acts  of  a  majority  of  school  trustees,  or  of  the 

^'^^^-  one  acting,  if  there  is  but  one,  are  valid  as  if  done  by  all. 

Landsurvey-      §  ^17.  If  the  school  kiids  belonging  to  any  township  are 
^-  unsold,  the  trustees,  if  the  same  has  not  been  done,  must 

have  the  same  surveyed,  and  laid  off  in  lots  containing  not 
less  than  forty,  or  more  than  one  hundred  and  sixty  acres ; 
have  two  plats  of  survey  made,  distinguishing  each  lot  by  a 
number  marked  thereon  ;  one  of  which  is  to  be  kept  by  the 
trustees,  and  the  other,  certified  by  them,  returned  to  the 
judge  of  probate. 
Cost  of  6ur-  §  518.  The  expenses  of  such  plats  and  surveys  are  to  be 
paid  out  of  the  school  funds, *as  the  same  is  received  by  the 
trustees. 


Tey. 
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ARTICLE  II. 

Lease  of  school  lands. 


Sec. 

519.  [Timber  lots    reserved,    balance 

520.  J      leased,  terms,  <fec. 

521.  \  Payabletotownship,  leases  made 


Sec. 

523.  )  Duties  of    lessee ;    timber  lots, 

524.  )      how  used. 

525.  I  Penalties  for   taking  timber  or 


522.  \      by  auction,  notice.  :  526.  [      trespassing. 

§  519.  The  trustees,  after  tlie  surveys  and  plats  provided  Timber  iota 
for  by  tlie  preceding  article,  may  select  such  lots  as  they  '■^served, 
think  proper,  to  reserve  from  cultivation,  for  the  benefit  of 
the  timber  thereon,  and  must  mark  the  same  "Reserved,"  on 
the  plat  thereof 

§  520.  The  trustees  may  lease,  for  not  exceeding  five  years,  Landsieased. 
the  lots  so  laid  out  and  not  reserved ;  may  stipulate  for  such 
improvements  as  they  deem  expedient,  and  require,  if  they 
think  proper,  security  for  rents  and  improvements;  the 
rent  is  to  be  paid  annually,  but  in  case  of  improvements, 
they  may  stipulate  for  the  rents  to  commence  after  the  com- 
mencement of  the  lease. 

§  521.  All  notes,  bonds,  and  contracts,  for  the  lease  of  Notes  paya- 
school  lands,  are  to  be  made  payable  to  the  township  by  its  ghtp.'"  ^°^^' 
corporate  name. 

§  522.  All  school  lands  must  be  leased  at  some  j^lace  in  Leased  by 
the  township,  at  public  auction ;  and  at  least  six  weeks'  pre-  ^^'^"°"- 
vious  notice  must  be  given,  by  advertisement,  designating  ^^^^ce. 
the  time,  and  place,  at  three  public  places  in  the  township ; 
and  such  other  notice  as  the  trustees  deem  expedient. 

§  523.  The  lessee  is  bound  to  treat  the  land,  houses,  and  Duties  ones- 
improvements,  in  a  careful  and  husbandlike  manner,  to  ^'^^' 
commit  no  waste ;  and  must  comply  with  such  further  res- 
trictions as  the  trustees  deem  expedient  to  insert  in  the  lease ; 
and  if  such  lessee,  or  any  person  claiming  under  him,  com- 
mit waste,  fail  to  pay  the  rent,  or  to  comply  with  any  other 
stipulation,  the  trustees  have  the  right  to  declare  the  lease 
forfeited. 

§  521.  The  lots  reserved  for  timber,  are  for  the  common  Timber  lots 
benefit  of  the  lessees  of  the  other  lots;  but  no  timber  must  be  JIssTe""''"'^ 
cut  down,  injured,  or  destroyed,  as  long  as  there  is  sufficient 
on  the  other  lots,  which  the  trustees  are  to  determine ;  and 
the  lessees  must  in  no  case  cut  down,  injure,  or  destroy  such 
timber,  without  permission  from  the  trustees,  which  may  be 
given  on  such  terms  as  they  think  proper,  having  a  due 
regard  to  the  interest  of  their  townships. 

§  525.  Any  person  who,  without  authority,  cuts  down.  Penalty   for 
injures,  or  destroys,  any  tree  on  school  lands,  shall  forfeit  and  berl"^   *""" 
pay  for  every  such  tree,  ten  dollars ;  to  be  recovered  before 
any  court  having  jurisdiction,  in  the  corporate  name  of  the 
township  ;  and  every  trespasser  on  school  lands  is  guilty  of  f^"  gpass " 
a  misdemeanor,  and,  on  conviction,  must  be  fined  not  less 
than  three  times  the  amount  of  the  injury  occasioned  by 
such  trespass. 
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Fines;   how      §  526.  All  fines  and  forfeitures  under  the  preceding  sec- 
disposed  of.  ^^^^^  ^^^  ^Q  l^g  p^-^^  ^^-^^Q  ^-^Q  g|.^^Q  treasury,  and  added  to  the 

principal  of  tlie  school  fund  of  the  township. 


ARTICLE  III. 


Sale  of  school  lands. 


Sec. 
527. 


■\ 


528, 
529 
530 
531.  f 
532. 


533. 
534 
535. 
536. 
537. 


[Sec. 
Sale  of  school  lands  only  made  j  538. 

after  election.  i  539. 

Inspectors  sworn,  absent  inspect-  ]  540. 

ors.  [ 

Election,    when    opened;    vote,  !  54L 

how  taken. 
If  sale  agreed  on,  survey  made,    542. 

and  minimum  price  fixed. 
Plat   to  be  free  for  inspection,    543. 

notice  of  sale.  544. 

Mode  of  sale,  terms ;  this  is  direct- 
ory only.  545. 
Terms  not  complied  with,  resale    546. 

at  risk  of  bidder. 


Certificate  of  purchase,  effect  of 
certificate. 

Title  reverts,  if  payments  not 
made. 

Notes,  when  and  where  filed  by 
trustees. 

By  judge  of  probate ;  penalty  for 
failure. 

Fines  go  to  township. 

Patent  issues  on  payment  of 
price,  tfec. 

Comptroller  certifies  payment. 

Trustees  to  institute  suits ;  coun- 
sel, how  paid. 


Election ; 
when  held. 


Inspectors. 


Idem. 


Manner  of 
Toting. 


Sale    agreed 


Survey  made 
and    mini- 
mum fixed. 


Plat,  &c„  for 
inspection. 


§  527.  The  trustees  of  any  township  may,  on  giving  twenty 
days'  notice,  by  advertisement,  at  three  of  the  most  public 
places  therein,  hold  an  election  to  ascertain  the  sense  of  the 
township,  respecting  the  sale  of  school  lands  belonging 
thereto,  and  may  appoint  the  place  where  such  election  is  to 
be  held,  and  three  inspectors  to  manage  the  same. 

§  528.  The  inspectors,  before  holding  such  election,  must 
take  an  oath  to  conduct  the  same  fairly,  which  may  be 
administered  by  one  to  the  other,  and  they  may  appoint 
clerks. 

§  529.  If  any  inspectors  are  absent,  those  present  may 
supply  their  places,  and  if  none  attend,  any  three  freeholders 
or  householders  of  the  township  may  act. 

§  530.  The  polls  are  to  be  opened  at  eleven  in  the  morn- 
ing, and  closed  at  five  in  the  afternoon. 

§  531.  The  voters  must  write  upon  their  tickets  "  sale  "  or 
"no  sale,"  deposit  them  in  the  ballot  box,  and  the  inspect- 
ors, after  ascertaining  the  result,  must  certify  the  same  to 
the  trustees. 

§  532.  If  on  such  election,  there  is  a  majority  of  the  white 
male  inhabitants  of  the  township,  over  twenty-one  years  of 
age,  voting  in  such  election,  in  favor  of  a  sale,  the  trustees 
are  to  have  the  lands  surveyed  in  lots,  so  as  to  command  the 
highest  price  ;  have  a  plat  of  such  survey  made ;  and  being 
sworn  fairly  to  value  such  lots,  must  fix  a  minimum  price 
upon  each. 

§  533.  Such  plat,  with  the  minimum  price  marked  upon 
each  lot,  is  to  be  kept  by  one  of  the  trustees  free  to  the  in- 
spection of  all  persons  desiring  to  examine  the  same. 
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§  534.  As  soon  as  the  lands  are  surveyed,  the  trustees  Notice  of 
must  give  thirty  days'  notice  of  the  time  and  j)lace  of  sale  by  ^^^*^' 
advertisement,  at  three  public  places  in  the  township,  and  in 
such  other  mode  as  they  think  proper. 

§  535.  On  the  day  appointed  for  the  sale,  between  the  Auction  saie. 
hours  of  eleven  in  the  morning  and  two  in  the  afternoon, 
each  lot  must  be  offered  separately,  and  sold  at  public  auc- 
tion to  the  highest  bidder  above  the  minimum  price,  on  a 
credit  of  one,  two,  three,  and  four  years,  in  equal  annual  in- 
stallments, with  eight  per  cent,  interest  from  date ;  the  pur-  Terms, 
chaser  giving  his  notes  therefor  with  two  or  more  securities, 
approved  by  the  trustees,  and  payable  to  the  state  of  Alaba- 
ma for  the  use  of  township ,  range ,  designating  it 

by  its  numbers. 

§  536.  The  provisions  of  this  article,  in  relation  to  the  Provisions 
sale  of  school  lands,  must  be  construed  as  directory  only.       •I'^'ectory. 

§  537.  If  any  one  fails  to  give  his  notes  and  security  as  Resale, 
required  by  section  535,  the  lot  is  advertised  and  resold 
as  if  no  sale  had  been  made ;  the  first  purchaser  being  respon- 
sible for  the  difference  between  his  bid,  and  the  amount  bid 
for  the  lot  at  the  subsequent  sale,  if  less  than  the  amount  bid 
at  the  first  sale. 

§  538.  The  trustees,  on  the  execution  of  the  notes,  must  certificate  of 
give  to  the  purchaser  a  certificate  of  purchase,  showing  the  P"''<=hase. 
quantity  of  land  in  acres,  describing  the  lots  purchased,  and 
specifying  the  amount  of  the  purchase  money. 

§  539.    Such   certificate   conveys   to  the   person   therein  Effect  of  cer- 
named,  his  heirs  or  assigns,  a  conditional  estate  in  fee,  to  be-  *'^'^'^*^- 
come  absolute  on  the  payment  of  the  purchase  money  and 
interest ;  and  which  reverts  to  the  state  for  the  uses  originally 
granted,  in  the  following  cases : 

1.  When  all  the  notes  have  become  due,  and  the  makers  when  the 
have  left  the  state  or  died  insolvent.  ^^""^  ''^"''• 

2.  When  a  recovery  on  such  notes  is  defeated,  by  any  de- 
fence avoiding  the  contract  of  sale. 

3.  When  a  recovery  is  had  against  all  the  makers,  and 
execution  has  been  returned,  no  property,  by  the  proper  offi- 
cer of  the  county  in  which  the  township  lies  ;  or  when  judg- 
ment is  had,  and  execution  returned  against  any  one  or  more 
of  such  makers,  no  property,  the  others  having  left  the  state 
or  died  insolvent. 

§  540.  No  proceeding  is  necessary  to  revest  the  title  in  the  Revests 
state  on  the  liaj)pening  of  the  events  specified  in  the  prece-  Toverj.'  "' 
ding  section  ;  but  such  lands  may  be  recovered  in  the  name  of 
the  state  for  the  use  of  the  township,  against  any  person  in 
possession  of  the  same,  upon  proof  of  the  facts. 

§  541.  All  notes  for  the  sale  of  school  lands,  must  be  de-  Notes  to  be 
posited  by  the  trustees  with  the  judge  of  probate  of  their  w'it'h  judge  of 
county,  within  six  months  after  the  sale,  who  must  give  his  p'''^'^"'^- 
receipt  for  the  same ;  and  failing  to  make  the  deposit  within 
the  time  prescribed,  each  of  the  trustees  forfeits  the  sum  of 
one  hundred  dollars,  one  half  to  the  person  suing  for  the 
same,  the  other  to  the  state  for  the  use  of  the  township. 
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Notes  sent       §  542.  The  judge  of  probate  receiving  any  notes  taken  for 

by^j'udge^'^of  school  lands,  must  within  six  months  deposit  the  same  in  the 

probate.       of&cc  of  the  Comptroller,  taking  his  receipt  for  the  same ;  and 

failing  to  make  the  deposit  within  the  time  herein  required, 

incurs  the  same  penalty  as  specified  in  the  preceding  section, 

recoverable  by  any  person  suing  for  the  same ;  one  half  to 

the  use  of  such  person,  and  the  other  to  the  state  for  the  use 

of  the   township ;  and  on  the  trial,   the  certificate  of  the 

comptroller,   as   to   such  failure,    is  presumptive   evidence 

thereof. 

Fines  go  to      §  543.  The  amount  received  by  the  state  upon  recoveries 

fund^*^^""^    had  under  the  two  preceding  sections,  is  to  be  added  to  the 

principal  of  the  school  fundof  the  township. 
Patent.  §  544.  A  patent  issues  on  the  payment  of  the  purchase 

money,  to  the  purchaser,  his  heirs,  or  assigns ;  and  when  the 
patent  is  to  the  heirs,  it  vests  a  title  in  all  persons  entitled  to 
claim  in  that  capacity,  under  the  provisions  of  this  code. 
On  certifi-        §  545.  No  patent  must  issue  except  on  the  certificate  of 
troUe°r.^°"^  the   Comptroller,   that  the  whole  amount  of  the   purchase 
money  specified  in  the  certificate,  with  all  interest  thereon, 
has  been  paid. 
Suits.  §  546.  The  trustees  of  any  township  may  direct  suits  at 

law  or  equity,  in  all  cases  affecting  the  interest  of  such  town- 
ships ;  the  counsel  fees  to  be  paid  by  the  trustees  out  of  the 
interest  of  the  school  fund  of  such  township. 


CHAPTER  II. 

UNIVEESITY   LANDS   AND   SITE. 

Sec.  j  Sec. 

547.  Trustees  may  sell  lauds.  548.  May  apply  proceeds  of  lands  and 

i  interest  of  fund  to  buildings,  &e. 

Lands ;  ■  how      §  547.  The  trustccs  of  the  University  of  Alabama  are  au- 
^°'<^-  thorized  to  dispose  of  any  of  the  university  lands  granted  by 

the  United  States,   remaming  unsold,  so  as  best  to  promote 
the  interests  of  the  institution. 
er"Jcted^''  §  548.  Such  trustccs  have  also  authority  to  control  the 

site  selected  for  the  university,  and  to  erect  such  buildings 
thereon  as  they  deem  necessary ;  but  in  no  case  to  exceed 
the  proceeds  derived  from  the  lands  in  the  preceding  section 
mentioned,  and  the  income  derived  from  the  university  fund, 
and  from  the  institution. 


CHAP.   4.] 


PUBLIC  AKMS. 

CHAPTER  III. 


161 


SALT   SPRINGS. 
Sec.  549.   Salt  springs  may  be  leased  by  the  governor. 

§  5-i9.  The  governor  may  lease  tlie  salt  springs  and  lands  sait  springs, 
granted  to   the  state,  under  the  second  clause  of  the  sixth 
section  of  the  act  of  congress  of  second  March,  one  thousand 
eight  hundred  and  nineteen,  to  the  best  advantage  in  confor- 
mity with  the  provisions  of  the  grant. 


CHAPTER  IV. 


THE    PUBLIC   ARMS. 


Sec. 

550.  Governor  to  appoint  places  of  de- 

posit of  arms,  (fee. 

551.  Quartermaster  general  has  custo- 

dy of  pubUc  arms ;  his  duty  as  to 
their  security  and  distribution. 

552.  When  governor  may  order  distri- 

bution. 


Sec. 

553.  Brigade  quartermaster  reports  to 

quartermaster  general. 
554r.  Quartermaster  general  reports  to 

adjutant  general. 

555.  Adjutant  general  to  governor. 

556.  Penalties  for  failure  to  report. 


§  550.  The  basement  rooms  of  the  building  formerly  oc-  piaoea  of  de- 
cupled as  the  state  capitol  at  Tuskaloosa,  and  such  other  pin-  p°^"- 
ces  as  may  be  selected  by  the  governor,  are  to  be  used,  under 
the  direction  of  the  quartermaster  general,  as  a  place  of  de- 
230sit  for  the  arms  and  accoutrements  which  may  be  received 
from  the  United  States, 

§  651.  The  quartermaster  general  must  ascertain  the  con-  custody  of 
dition  and  situation  of  the  public  arms  heretofore  distributed ;  *'■'^■ 
must  from  time  to  time  examine  the  bonds  given  therefor, 
and  cause  to  be  deposited  in  such  places  as  may  be  designa- 
ted by  him,  any  portion  of  the  same  not  kept  in  good  order, 
or  for  which  there  is  not  a  good  and  sufficient  bond ;  or  he 
may   authorise  in  writing  any  legally  organised  volunteer 
company  to  take  possession  thereof,  on  the  commander  of 
such  company  executing  a  bond  in  an  amount  to  be  fixed, 
and  with  security  to  be  approved  by  him,  payable  to  the  voCteerl 
state,  and  conditioned  to  restore  such  arms  to  the  quartermas- 
ter general,  on  his  requisition ;  Avhich  bond  must  be  filed  and 
kept  in  the  ofi&ce  of  such  quartermaster  general. 

I  552.  In  case  of  insurrection,  invasion,  rebellion,  or  im-  when  dis- 
minent  danger,  the  governor  may  order  such  distribution  of  g"^e 'nor.*'' 
the  public  arms  as  the  public  safety  requires,  giving  notice  of 
such  order  within  ten  days  thereafter  to  the  quartermaster 
general. 

§  553.  Each  brigade  quartermaster  must   examine  into,  Report  of  bri- 
and  report  the  condition  and  number  of  the  public  arms  and  masler'*"'^'' 
11 
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accoutrements  within  tiieir  respective  brigades,  by  tbe  first 
Monday  of  October,  in  eacli  year,  to  the  quartermaster  gen- 
eral of  the  state. 

§  554.  The  quartermaster  general  must,  twenty  days  be- 
master  gen-  fore  cacli  regular  session  of  the  general  assembly,  report  to 
the  adjutant  general  the  number  and  condition  of  the  public 
arms  and  accoutrements  in  the  places  of  deposit  provided  by 
sections  550  and  551,  and  in  each  brigade. 

§  555.  The  adjutant  general  must,  ten  days  before  each 
regular  session  of  the  legislature,  report  to  the  governor  the 
number  and  condition  of  the  public  arms  and  accoutrements 
throughout  the  state,  from  the  reports  made  to  him  imder 
the  two  preceding  sections. 

§  556.  On  failure  of  any  of  the  officers  to  make  the  re- 
ports as,  and  within  the  time  required  by  the  three  preceding 
sections,  the  officer  so  failing  is  guilty  of  a  misdemeanor, 
and,  on  conviction,  must  be  fined  not  less  than  fifty  dollars. 


eral. 


Of  adjutant 
general. 


Penalty     fc 
not    report 


CHAPTER  V. 


other  public  property. 

Secs.  557-8.  Governor  has  control  of  public  property  not  otherwise  provided 
for — the  word  property  does  not  include  money,  (fee. 

State  proper-      §  557.  All  property  belonging  to  the  state,  not  otherwise 
*^'  provided  for  by  law,  is  under  the  control  of  the  governor, 

whatitcom-      §  558.  The  word  "property,"  in  this  chapter,  does  not  in- 
prehends.     cludc  moucy,  or  evidences  of  debt. 


Qlttic  9. 

OF  THE  JUDICIAL  ORGANIZATION  OF  THE  STATE. 

CHAPTER  I. 

THE  JUDICIAL  POWER,  IN  WHOM  VESTED,  AND  GENERAL  PRO- 
VISIONS. 


Sec. 

559.  Judicial  power,  where  vested. 

560.  Judge  incompetent  to  try  certain 

cases. 

561.  Power  of  courts  to  inflict  sum- 

maiy  punishment. 

562.  Other  powers  of  com'ts. 


Sec. 

563.  Punishments    for     contempt     of 

court. 

564.  Records  and  papers  of  com-ts  not 

to  be  removed  from  county. 

565.  Minutes  to  be  read  in  open  com't, 

<fec. 


559.  The  judicial  power  of  the  state  is  vested  in  the  sen- 
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ate,  sitting  as  a  court  of  impeacliment ;  tlie  supreme  court ;  where  vest, 
cliancery  courts ;  circuit  courts ;  courts  of  probate ;  courts  of  ^'^' 
county   commissioners;  justices  of  the  peace:    suck  other 
inferior  courts  as  have  been  or  may  be  established  by  law, 
not  to  consist  of  more  than  five  members;  and  such  persons 
as  are  specially  invested  with  powers  of  a  judicial  nature. 

§  560.  No  judge  of  any  court,  chancellor,  county  commis-  judges  not  to 
sioner,  or  justice,  must  sit  in  any  cause  or  proceeding,  in  cl'ses!'^'^'^"^ 
which  he  is  interested,  or  related  to  either  party  within  the 
fourth  degree  of  consanguinity  or  af&nity,  or  in  which  he 
has  been  of  counsel,  without  the  consent  of  the  parties  entered 
of  record,  or  put  in  writing,  if  the  court  is  not  a  court  of  rec- 
ord. 

§  561.  The  power  of  the  several  courts  of  this  state  to  issue  summary 
attachments,  and  inflict  summary  punishment  for  contempts,  coMt"  °' 
does  not  extend  to  any  other  cases  than 

1.  Disrespectful,  contemptuous,  or  insolent  behaviour  in  The  same, 
court,  tending  in  anywise  to  diminish  or  impair  the  respect 

due  to  judicial  tribunals,  or  to  interrupt  the  due  course  of 
trial. 

2.  A  breach  of  the  peace,  boisterous  conduct,  violent  dis-  The  same, 
turbance,  or  any  other  act  calculated  to  disturb  or  obstruct 

the  administration  of  justice,  committed  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  have  that  effect. 

8.  The  misbehavior  of  any  of&cer  of  the  court,  in  their  The  same, 
ofiicial  transactions,  or  the  disobedience  or  resistance  of  any 
officer  of  the  court,  party,  juror,  witness,  or  any  other  per- 
son, to  any  lawful  writ,  process,  order,  rule,  decree,  or  com- 
mand thereof. 

4.  Deceit,  or  abuse  of  the  process  or  proceedings  of  the  The  same, 
court,  by  any  person  or  party,  or  any  unlawful  interference 

with  the  process  or  proceedings  of  a  court. 

5.  Refusing  to  be  sworn,  or  to  answer,  either  in  court,  or  The  same, 
before  the  grand  jury,  any  lawful  question  as  a  witness  or 
garnishee. 

6.  When  summoned  as  a  juror  in  a  court,  improperly  con-  The  same, 
versing  with  a  party  to  an  action,  to  be  tried  at  such  court, 

or  with  any  other  person,  in  relation  to  the  merits  of  such 
action,  or  receiving  a  communication  from  a  party,  or  other 
person,  in  respect  to  it,  without  immediately  disclosing  the 
same  to  the  court. 

7.  Conversing  with  a  juror,  knowing  him  to  be  such,  in  The  same, 
relation  to  the  merits  of  any  action  which  he  is  engaged  in 

the  trial  of;  or  supplying  any  juror  with  refreshment  of  any 
kind  except  water,  during  the  time  he  is  engaged  in  the  trial 
of  any  cause,  without  leave  of  the  court. 

§  562.  Every  court  has  power     _  _  _  po^^^  of 

1.  To  preserve  and  enforce  order  in  its  immediate  presence,  ^ou'ts- 
and  as  near  thereto  as  is  necessary  to  prevent  interruption,  deT^*^^^  *"^' 
disturbance,  or  hindrance,  to  its  proceedings. 

2.  To  enforce  order  before  a  person  or  body  empowered  to  Before  deie- 
conduct  a  judicial  investigation  under  its  authority.  fhorfty.*' 


au- 
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Enforce  obe- 
dience. 


Control  of  of- 
ficers. 


Administer 
oaths. 


Amend  its 
process. 

Contempts. 


Records 
to  be  r 
moved. 


Minutes 
read. 


3.  To  compel  obedience  to  its  judgments,  orders,  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action 
or  proceeding  tlierein. 

4.  To  control,  in  furtherance  of  justice,  the  conduct  of  its 
officers,  and  all  other  persons  connected  with  a  judicial  pro- 
ceeding before  it,  in  every  matter  appertaining  thereto. 

6.  To  administer  oaths  in  an  action  or  proceeding  pending 
therein,  and  in  all  other  cases  where  it  may  be  necessary  in 
the  exercise  of  its  powers  and  duties. 

5.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformable  to  law  and  justice. 

§  563.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  preceding  section,  the  court  may  punish  for  contempt 
in  the  cases  provided  for  in  this  chapter. 

§  564.  No  records  or  papers  of  any  court  must  be  removed 
out  of  the  county,  except  in  cases  of  invasion  or  insurrection, 
whereby  the  same  may  be  endangered,  or  unless  by  order  of 
the  court. 

§  565.  The  minutes  of  the  court  must  be  read  each  morn- 
ing in  open  court,  and,  on  the  adjournment  of  the  court, 
must  be  signed  by  the  judge. 


CHAPTER  II. 

THE   SUPREME   COURT  AND   ITS   OFFICERS. 

Article  1.  The  supreme  court  and  its  judges. 
"         2.  The  marshal. 

3.  The  clerk. 
"         4.  The  reporter. 

ARTICLE  I. 

The  supreme  court  and  its  judges. 


Sec. 

566.  The  poAvers  of  the  court  Tested  in 

the  judges. 

567.  The  chief  justice. 

568.  The  jurisdiction  of  the  court. 

569.  Judge  may  issue  writs  of  injimc- 

tion  and  supersedeas. 
510.  Terms  of  the  court — regular  and 
special. 


Sec. 

5*71.  Provision,  ■when  judges  absent. 

572.  When  judges  incompetent  to  try 

case. 

573.  When  all  but  one  incompetent. 

574.  Salaries  of  judges. 


Judges.  §  566.  The  powers  of  the  supreme  court  are  vested  in,  and 

its  duties  performed  by  three  judges,  who  are  elected  by  the 
joint  vote  of  both  houses  of  the  general  assembly,  as  often  as 
may  be  necessary,  and  are  conservators  of  the  peace  through- 
out the  state.* 

*  The  numb«r  of  judges  vas  iaeiease-d  by  the  act  of  1851-2,  to  five. 
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§  567.  Sucli  judges,  or  a  majority  of  tliem,  may  hold  such,  cinef  justice, 
court,  and  must  appoint  one  of  their  own  number  chief  jus- 
tice, which  appointment  must  be  entered  of  record,  and  when 
he  is  absent,  the  oldest  judge  present  must  act  in  his  place. 

§  568.  The  supreme  court  has  authority  Authority. 

1,  To  exercise  appellate  jurisdiction  coextensive  with  the  Appellate  ju- 
state,  under  such  restrictions  and  regulations  as  are  or  may  "''  ^'^ '°°' 
be  prescribed  by  law^ 

2.  To  exercise  original  iurisdiction  in  the  issue  and  deter-  2"^'ooo  K 

„         .  „  o  "J  T  1  .  ,      .         For.  383 ;    1 

mmation  or  writs  or  quo  warranto,  and  mandamus,  m  relation  Aia.  15  95, 

to  matters  in  which  no  other  court  has  jurisdiction.  s^Ma^hu^' 

8.  To  issue  writs  of  injunction,  habeas  corpus,  and  such  superintend- 

,1  T    1  1         •    •       1  -i  i         •         J.     ance  of  other 

other  remedial  and  original  writs  as  are  necessary  to  give  to  courts  9 ; 
it  a  general  superintendence  and  control  of  inferior  jurisdic-  ^°^;  95^*9^ 

tionS.  2  Aia.  35; 

4.  To  establish  rules  of  practice  in  such  court,  and  all  other  Rises'  of  ' 
courts  of  record  in  the  state.  practice. 

5.  To  direct  the  transcripts  brought  up  to  the  court  to  be  Transcripts. 
made  up  of  a  uniform  size,  and  of  such  form  that  they  can 

be  conveniently  bound. 

6.  To  punish  for  contempts  by  the  infliction  of  a  fine  as  contempt, 
high  as  one  hundred  dollars,  and  imprisonment  not  exceed- 
ing ten  days,  one  or  both. 

7.  To  exercise  such  other  powers,  not  contrary  to  the  con-  ^  *®''  ^°'^' 
stitution,  as  are  or  may  be  given  to  such  court  by  law. 

§  569.  The  judges  of  the  supreme  court  have  each  of  them  Authority  of 
authority  to  issue  writs  of  certiorari,  injunction,  and  superse-^"  ^^^' 
deas,  subject  to  the  limitations  prescribed  by  this  code,  as 
judges  of  the  ciscuit  courts  are  authorized  to  grant  the  same. 

§  570.  The  regular  sessions  of  the   supreme  court  com-  ^^^^  °^  '^e 

1         »  -MT        1  •       ~r  IT  •  T    court. 

mence  on  the  nrst  Monda}^  111  J  anuary  and  J  une,  in  each 
year,  and  must  continue  from  day  to  day,  Sundays  excepted, 
until  the  business  thereof  is  completed,  but  a  special  session 
may  be  holden  by  the  direction  of  the  court,  when  the  pub- 
lic interest  requires. 

§  571.  One  judge,  or  the  marshal  of  such  court,  may  ad-  ^^t^tennad- 
journ   the  court  from  day  to  day,  until  the  sixth  day,  onJ°"''°«*^- 
which,  if  a  majority  of  the  judges  are  not  present,  the  court 
must  be  adjourned  to  the  next  stated  term,  to  which  term  all 
cases  are  continued. 

§  572.  When  all  the  judges  of  the  supreme  court  are  dis-  Jy^'Jflg^j,^ '''^ 
qualified  from  deciding  any  cause  or  proceeding  pending 
therein,  they  must  certify  the  same  to  the  governor,  who  , 
must  direct  a  commission  to  any  three  judges  of  the  circuit 
court  to  hear  and  determine  such  cause;  and  the  judges  so 
commissioned  must  hear  and  determine  the  same,  and  their 
judgment  or  decree  is  entered  of  record,  as  other  judgments 
or  decrees  of  such  supreme  court,  and  has  the  same  force 
and  effect. 

§  573.  In  any  cause  or  proceeding  in  said  court,  when  any  if  one  only 
two  of  the  judges  are  disqualified  from  sitting,  the  other  i"'*"^^'^- 
judge  must  hear  such  cause,  and  if  of  the  opinion  that  the 
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[title  9, 


Salary. 


judgment  should  be  affirmed,  his  judgment  is  of  the  same 
force  and  effect  as  if  it  were  the  judgment  of  a  majority  of 
the  court;  but  if  of  opinion  that  the  judgment  should  be  re- 
versed, he  must  certify  the  same  to  the  governor,  who  must 
associate  with  him  two  circuit  judges  or  two  chancellors,  for 
the  decision  of  such  cause ;  and  such  three  judges  must  hear 
and  determine  the  same. 

§  574.  The  annual  salary  of  each  judge  of  the  supreme 
court  is  twenty -two  hundred  and  fifty  dollars. 


ARTICLE  II. 

The  marshal. 


Sec. 

5*75.  Marshal    appointed  hj   court — 
term  of  office — duties. 


Sec. 
576, 
577. 


Oath  and  compensation. 


Marshal. 


Oath. 


Pay. 


§  675.  A  marshal  of  the  supreme  court  is  appointed  by 
the  judges,  who  holds  his  office  during  the  pleasure  of,  and 
performs  such  duties  as  are  required  by  the  court,  not  incon- 
sistent with  law. 

§  576.  Such  appointment  must  be  entered  on  the  minutes 
of  the  court,  and  the  person  so  appointed  must  take  an 
oath  to  discharge  the  duties  required  of  him  by  law. 

§  577.  He  receives  for  his  compensation  one  hundred  and 
fifty  dollars  a  year,  and  the  comptroller  must  issue  his  war- 
rant on  the  state  treasury  for  one  half  the  amount,  at  the 
end  of  each  regular  term  of  the  court,  upon  the  certificate  of 
the  chief  justice  that  he  has  discharged  the  duties  required 
of  him. 


ARTICLE  III. 

The  clerk. 


Clerk    ap- 
pointed. 


Bond. 


Sbc. 

578, 
679 
580, 
581, 


)  How   appointed    and   removed, 
)      term  of  office,  his  bond. 

Additional  bond,  when  required. 

His  office,  and  office  hours. 


Sec. 

582.  His  duties. 

583.  )  What    constitutes    the    record ; 

584.  )      records  to  be  bound  in  books. 


§  578.  A  clerk  of  the  supreme  court  is  appointed  by  the 
judges,  and  holds  his  office  for  five  years,  removable  at  any 
time  for  cause,  to  be  determined  by  the  judges,  and  entered 
on  the  minutes. 

§  579.  Before  entering  on  the  duties  of  his  office,  he  must 
give  bond,  with  security,  in  the  sum  of  five  thousand  dollars, 
to  be  approved  by  the  chief  justice  of  the  supreme  court, 
and  recorded  in  the  office  of  secretary  of  state. 
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■   §  580.  He  must  give  additional  bond,  on  the  requisition  Additional 
of  such  chief  justice,  to  be  made  whenever  the  pubhc  inter- 
est requires,  and  failing  so  to  do,  within  the  time  fixed  by 
such  chief  justice,  his  office  is  vacated. 

S  581.  He  must  keep  his  office  in  the  capitol,  open  for  the  office  and  of - 

"  .  n  T        ■  1  mi  ,       fice  hours. 

transaction  ot  busmess,  on  every  day  except  bunday,  the 
fourth  day  of  July,  Christmas,  and  the  first  day  of  January, 
from  nine  in  the  morning  until  four  in  the  afternoon. 

§  582.  He  has  authority  to  administer  oaths  and   take  Duties, 
affidavits  ;  and  it  is  his  duty : 

1.  To  issue  and  sign  all  writs  and  process  of  every  des-  Attest  writs, 
cription,  issued  under  the  authority  of  the  court.  ^'^' 

2.  To  keep  in   regular   order   the  papers,   dockets,   and  to  keep  the 
records  of  such  court.  papers. 

3.  To  keep  an  appearance,  trial,  motion,  and  execution  Dockets, 
docket,  under  such  rules  as  are  prescribed  by  the  court. 

4.  To  enter,  from  day  to  day,  the  judgments  and  proceed-  ^^^^^  ^^^s- 
ings  of  the  court. 

5.  Within  five  davs  after  the  adjournment  of  each  court,  certificates 

,•  j_-n       j_  "j?  ^  1        na  n*l        of  affirmance 

to  issue  certificates  oi  reversal  and  affirmance,  on  all  judg-  or  reversal, 
ments  rendered  by  the  court,  and  deposit  the  same  in  the 
post  office,  directed  to  the  proper  officers  of  the  proper  coun- 
ties, with  the  name  of  the  case,  and  the  character  of  the  pro- 
cess, endorsed  on  the  envelope ;  and  in  all  cases  where  the 
judgment  of  any  court  is  reversed,  in  whole  or  in  part,  a 
copy  of  the  opinion  of  the  court  must  accompan}^  the  certifi- 
cate of  reversal.* 

6.  At  the  end  of  each  term  to  have  the  transcripts  of  the  bo^df^*°''® 
records  of  all  the  cases  decided  at  such  term,  with  a  copy  of 

the  orders  made  in  each  case,  and  the  entry  of  the  final  judg- 
ment, bound  in  strong  binding,  and  lettered  so  as  to  show 
the  term  at  which  the  decisions  were  made. 

§  583.  Such  transcript  orders  and  entry  of  the  final  judg-  ■^*^®™' 
ments,  constitute  the  record  in  each  case. 

§  581.  When  any  of  the  records  are  bound  according  to  Pay  for  bind- 
the  provisions  of  this  article,  the   account   for   the   same, 
approved  by  any  two  of  the  judges,  must  be  paid  out  of  the 
state  treasury,  on  the  warrant  of  the  comptroller. 

*  The  act  of  1851-2  requires  the  clerk  to  send  to  the  clerks  below  certificates 
of  reversal  or  affirmance,  and  copies  of  opinions  if  reversed,  immediately  after 
the  business  of  each  division  is  disposed  of;  and  if  a  rehearing  has  been  granted 
after  such  certificate  is  forwarded,  the  clerk  of  the  supreme  court  certifies  it  to 
the  clerk  of  the  court  below,  which  certificate  operates  as  a  supersedeas,  without 
impairing  the  obligation  of  the  sureties. 
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The   rejporter. 


Sec. 

585.  HoA7  appointed. 

586.  Reports,  how  published  and  paid 

for. 
58Y.  Compensation  of  reporter. 

588.  If  no  reporter  employed,  judges  to 

report  decisions. 

589.  Governor  to  contract  for   print- 

ing, <ic. 


Sec. 

590.  )  Reports,  how  disposed  of;  pay 

591.  [      for  printing,  how  made. 

592.  Surplus  of  sales,  how  disposed  of. 

593.  Name  of  judge   who   tried   the 

case  below,  to  be  published. 

594.  State  copies  of  reports,  how  dis 

tributed. 

595.  Copies  sent  to  other  states. 


ports. 


Pay   of   the 
reporter. 


Reporter.  §  585.  Tlie  juclges  of  tlie  supreme  court  may  from  time  to 

time  appoint  a  reporter  of  tlie  decisions  of  such,  court. 

Contract  for      §  586.  Tlicj  are  autliorized  to  contract  for  tlie  printing 

wnding^  ^re-  ^"^^  binding  of  the  reports,  and  for  this  purpose  the  comp- 
troller must,  under  their  direction,  draw  on  the  treasury  for 
not  exceeding  seventeen  hundred  dollars,  for  each  volume  of 
reports  containing  nine  hundred  pages,  including  the  index, 
in  type  and  pages  of  the  size  now  used  in  printing  the 
reports ;  which  sum  so  drawn  for,  must  be  paid  by  the  treas- 
urer, upon  the  certificate  of  the  secretary  of  state,  that  one 
hundred  and  fifty  copies  of  such  volume,  neatly  bound,  have 
been  deposited  in  his  of&ce  for  the  use  of,  and  free  expense 
to  the  state. 

§  587.  To  compensate  the  reporter,  such  judges  may  con- 
tract to  allow,  or  transfer  him,  the  proprietorship  of  the  copy 
right  of  the  volumes  reported  by  him,  and  the  exclusive  right 
to  sell  the  same,  for  the  term  of  fourteen  years,  for  his  own 
use  ;  upon  the  condition,  however,  that  he  does  not  sell  the 
same  at  a  higher  price  than  five  dollars  a  volume,  under  pen- 
alty of  forfeiting  the  proprietorship  of  the  same. 

§  588.  If  no  person  can  be  employed  to  report  such 
decisions,  on  the  terms  specified  in  the  two  preceding  sec- 
tions, the  judges  of  the  supreme  court  must  prepare  for  pub- 
lication their  decisions,  in  volumes  of  at  least  nine  hundred 
pages,  including  the  index,  and  must  secure  the  copyright 
for  the  use  of  the  state. 

§  589.  The  governor  must  have  such  decisions  printed  and 

•=o?^t[act  for  bound,  at  the  expense  of  the  state,  causing  proposals  to  issue, 
'  and  requiring  bond  and  security  for  the  faithful  performance 
of  the  work  by  the  undertaker,  but  not  exceeding  three  hun- 
dred and  fifty  copies  of  any  one  volume  are  to  be  published. 
§  590.  The  whole  number  of  volumes,  when  published, 
must  be  deKvered  to  the  secretary  of  state,  who  must  retain 
one  hundred  and  fifty  copies  of  each  volume  for  the  use  of 
the  state,  and  the  others  must  be  sold,  under  his  direction, 
at  a  price  not  exceeding  five  dollars  a  volume. 

§  591.  On  the  certificate  of  the  governor  that  the  work 
has  been  printed  and  bound,  according  to  contract,  the  comp- 
troller must  issue  his  warrant  for  the  amount  due  for  such 
printing  and  binding. 


When  no  re 
porter  em- 
ployed. 


Governor 


Reports;  how 
disposed  of. 


Pay ;   whea 
made. 
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§  592.  The  proceeds  of  tTie  sales  of  tlie  decisions,  after  pay-  Proceeds   of 
ing  tlie  expenses  of  printing  and  binding,  are  to  be  applied, 
under  tlie  direction  of  the  chief  justice,  to  the  purchase  of 
books  for  the  sujDreme  court  library. 

§  593.  In  reporting  the  decisions,  the  names  of  the  judges  ^^f^^^^l 
and  chancellors  who  loresided  on  the  trial  below,  must  be  tried  cause  to 

1  T  1      T  ■*•  be  published. 

published. 

§  694.  Of  the  one  hundred  and  fifty  volmues  received  for  state  copies ; 
the  use  of  the  state,  there  must  be  distributed:  to  the  gov-  ^^^^^^'I'stribu- 
each  judge  of  au}^  court  of  record,  (except  county 


ernor, 


commissioners,)  chancellors,  attorney  general,  and  solicitors, 
one  copy  each,  which  must  be  delivered  to  their  successors, 
respectively,  or  returned  to  the  secretary  of  state ;  four  copies 
must  also  be  furnished  each  house  of  the  general  assembly. 

§  595.  The  secretary  of  state  must  transmit  to  the  execu-  copies  to  be 
tive  of  each  state  and  territory  of  the  United  States,  a  copy  states?  ° 
of  each  volume  of  the  reports  as  piiblislied,  with  a  request 
that  if  the  state  or  territory  publishes  its  judicial  decisions, 
it  ATOuld  in  return  transmit  a  copy ;  which,  if  received,  must 
be  placed  in  the  library  of  the  supreme  court. 


CHAPTER  III. 

CH^iNCERY  DIVISIONS,  DISTRICTS,  CHANCELLORS  AND  COURTS 
OF   CHANCERY,    REGISTER,    ANJJ.  OTHER  OFFICERS. 

Article  1.  Chancery  divisions  and  districts. 
"        2.  Chancellor  and  courts  of  chancery 
"        3.  Registers  and  other  officers. 

ARTICLE  I. 

Chancery  divisions  and  districts. 


Sec. 

596.  State  divided  into  three  divisons 

and  thirty-nine  districts. 

597.  Counties  composing  the  districts. 


Sec. 

598.  Districts  composing  the  southern 

division. 

599.  Districts  in  the  middle  division. 

600.  Districts  of  the  northern  division. 


§  596.  This  state  is  divided  into  three  chancery  divisions,  Three  divi. 
namely :    the  Northern,  Middle,  and   Southern ;    and  into  Names, 
thirty-nme  chancery  districts. 

§  597.  The  chancery  districts  are  formed  of  the  following  J^f^^^jg'^''^^ 
counties :  the  first,  of  Mobile,  Washington,  and  Bakhvin ;  Description 
the  second,  of  Conecuh,  Covington,  Monroe,  and  Clarke ;  the  of  ^each  dig- 
third,  of  Smnter  and  Choctaw  ;*  the  fourth,  of  Marengo ;  the 


*  The  act  of  1851-2  also  makes  a  separate  district  of  Choctaw  county,  in  the 
southern  division,  by  the  name  of  the  fifth  district ;  thus  making  two  districts  of 
the  same  name  in  the  same  division. 
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Southern  di^ 
vision. 


Middle 
sion. 


Northern. 


fiftli,  of  Dale  and  Henry ;  the  sixth,  of  Barbour ;  the  seventh, 
of  Pike  and  Coffee ;  the  eighth,  of  Montgomery ;  the  ninth, 
of  Lowndes  and  Butler  ;*  The  tenth,  of  Wilcox ;  the  elev- 
enth, of  Russell;  the  twelfth,  of  Chambers;  the  thirteenth, 
of  Macon ;  the  fourteenth,  of  Tallapoosa ;  the  fifteenth,  of 
Coosa  and  Autauga;  the  sixteenth,  of  Dallas;  the  seven- 
teenth, of  Perry ;  the  eighteenth,  of  Grreene ;  the  nineteenth, 
of  Tuskaloosa ;  the  twentieth,  of  Pickens ;  the  twenty-first, 
of  Fayette  and  Marion ;  the  twenty-second,  of  Walker  and 
Jefferson;  the  twenty -third,  of  Bibb;  the  twenty-fourth,  of 
Shelby ;  the  twenty-fifth,  of  Franklin ;  the  twenty -sixth,  of 
Lauderdale ;  the  twenty-seventh,  of  Lawrence  and  Hancock ; 
the  twenty-eighth,  of  Limestone ;  the  twenty-ninth,  of  Madi- 
son ;  the  thirtieth,  of  Morgan ;  the  thirty-first,  of  Blount ; 
the  thirty-second,  of  Marshall ;  the  thirty-third,  of  Jackson ; 
the  thirty-fourth,  of  DeKalb ;  the  thirty-fifth,  of  Cherokee ; 
the  thirty-sixth,  of  Benton ;  the  thirty-seventh,  of  Talladega ; 
the  thirty-eighth,  of  St.  Clair ;  the  thirty-ninth,  of  Randolph. 

§  598.  The  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth  and  tenth  chancery  districts  form  the  south- 
ern division,  f 

§  599.  The  eleventh,  twelfth,  thirteenth,  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  twenty -first,  twenty-second,  twenty-third  and  twen- 
ty-fourth districts  form  the  middle  division. 

§  600.  The  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty- 
second,  thirty-third,  thirty-fourth,  thirt3^-fifth,  thirty-sixth, 
thirty-seventh,  thirty-eighth  and  thirty -ninth  districts  form 
the  northern  division. 


ARTICLE  n. 


Chancellors  and  courts  of  chancery. 


Sec. 

601.  Chancellors,  how  elected,  term  of 

office. 

602.  Ordioary  jurisdiction. 

603.  Extraordinary  jurisdiction. 

604.  May  punish  for  contempt  of  court, 

how. 

605.  May  administer  oaths. 

606.  Chancellor  must  hold  com'ts  in  his 

di\asion. 

607.  When  held  in  each  district. 


Sec. 
608. 

609. 
610. 
611. 


612. 
613 
614. 
615 


:[ 


Terms  of  courts  in  southern  divi- 
sion, when  held. 

In  middle  division,  when  held. 

In  northern  division,  when  held. 

Disposition  of  suit,  when  chan- 
cellor disqualified. 

Pay  of  solicitor  ti-ying  the  suit. 

Special  terms,  when  held ;  notice 
of  special  term. 

Salai-y  of  chancellor. 


601.  A  chancellor  of  each  division  is  elected  by  joint 


*  The  act  of  1851-2  makes  Butler  county  a  separate  district,  by  the  name  of 
the  twelfth  district ;  there  are  two  districts  known  as  the  twelfth,  one  in  the 
southern,  and  the  other  in  the  middle  division. 

f  The  districts  formed  of  the  counties  of  Butler  and  Choctaw  are  each  attached 
to  the  southern  division,  by  the  act  of  1851-2. 
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vote  of  botli  lioiises  of  the  general  assembly,  who  holds  his  chanceUors ; 
office  for  six  years,  and  must  reside  in  the  division  for  which 
he  is  elected. 

S  602.  The  powers  and  jurisdiction  of  courts  of  chancery  ordinary  ju. 

"^        -1  ■•-  risdiction    of 

extend:  courts  of 

1.  To  all   civil   causes  in  which  a  plain   and   adequate  <=^a'i'=ery. 
remedy  is  not  provided  in  the  other  judicial  tribunals. 

2.  To  all  cases  founded  on  a  gambling  consideration,  so  far 
as  to  sustain  a  bill  of  discovery,  and  grant  relief. 

3.  To  subject  the  equitable  title  or  claim  to  real  estate  to 
the  payment  of  debts. 

4.  To  such  other  cases  as  may  be  provided  for  by  law. 

§  603.  Chancellors  may  exercise  the  extraordinary  juris-  Extraordina- 
diction  granted  to  that  officer  by  the  common  law,  in  cases  ^^' 
of  necessity,  when  adequate  provision  has  not  been  made  for 
its  exercise  by  some  other  officer,  or  in  other  courts,  and  with 
the  exceptions,  limitations,  and  additions  imposed  by  the 
laws  of  this  state. 

604.  The  court  of  chancery  may  punish,  for  contempts,  by  contempts  of 
fine,  not  exceeding  fifty  dollars ;  and  by  imprisonment,  not 
exceeding  five  days,  one  or  both. 

§  605.  Chancellors  may  administer  oaths,  and  take  affida-  oaths. 
vits,  in  all  cases  relating  to  proceedings  in  any  court  of 
chancery. 

§  606.  Each  chancellor  has  jurisdiction  coextensive  with  how  courts 
the  state ;  but  must  hold  the  chancery  courts  in  his  division,  divisions. 
or  provide  for  their  being  held  by  some  other  chancellor.* 

§  607.  Courts  in  the  several  chancery  districts  must  be  courts;  when 
held  at  the  following  places,  namely  :  For  the  first  district, 
at  the  court  house  of  Mobile  county  ;  for  the  second  district, 
at  Monroeville,  in  the  county  of  Monroe ;  for  the  third  dis- 
trict, at  the  court  house  of  Sumter  county ;  for  the  fifth  dis- 
trict, at  the  court  house  of  Henry  county ;  for  the  seventh 
district,  at  the  court  house  of  Pike  county  ;  for  the  ninth 
district,  at  the  court  house  of  Lowndes  county;  for  the 
fifteenth  district,  in  the  city  of  Wetumpka ;  for  the  twenty- 
first  district,  at  the  court  house  of  Fayette  county ;  for  the 
twenty-second  district,  at  the  court  house  of  Jefierson  county ; 
for  the  twenty-seventh  district,  at  the  court  house  of  Law- 
rence county ;  and  in  all  the  other  districts,  at  the  court  house 
of  the  county  forming  such  district. 

§  608.  The  chancery  courts  in  the  southern  division  are  to  J^^^ ■^°^ 
be  held  in  each  year  as  follows :  For  the  first  district,  two  terms  ^9g">^^™  ^' 
in  each  year,  each  of  which  must  continue  until  the  business  hew.  ' 
is  disposed  of,  the  time  of  holding  to  be  determined  by  the 
chancellor  of  the  division,  and  duly  advertised ;  for  the  sec- 
ond district,  on  the  second  Monday  after  the  fourth  Monday 


*  For  failing  to  hold  court,  or  absenting  himself  before  final  adjournment, 
unless  on  account  of  sickness  of  himself  or  family,  high  water,  <fec.,  the  chancel- 
lor forfeits  twenty-five  dollars  a  day,  to  be  deducted  from  his  salary,  the  time  to 
be  certified  by  the  register  to  the  comptroller ;  and  the  register  failing  to  cer- 
tify, incurs  a  penalty  of  one  hundred  and  fifty  dollars.  See  acts  of  1851-2, 
page  73. 
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in  May,  and  the  third  Monday  in  December,  and  to  continue 
until  the  business  is  disposed  of;  for  the  third  district,  on  the 
fourth  Monday  in  February  and  the  first  Monday  in  June, 
and  may  continue  twelve  judicial  days;  for'^^e  fourth  dis- 
trict, on  the  second  Monday  in  March,  and  may  continue  six 
days ;  for  the  fifth  district,  on  the  second  Monday  in  Novem- 
ber, and  may  continue  six  days ;  for  the  sixth  district,  on 
the  first  Mondays  in  May  and  November,  each  term  to  con- 
tinue six  days ;  for  the  seventh  district,  on  the  third  Monday 
in  November,  and  may  continue  six  days ;  for  the  eighth 
district,  on  the  first  Monday  in  Jul}'',  and  the  fourth  Monday 
in  October,  and  may  continue  six  daj^s ;  for  the  ninth  dis- 
trict, on  the  fourth  Monday  in  May,  and  the  first  Monday 
after  the  fourth  Monday  in  November ;  each  term  to  con- 
tinue until  the  business  is  disposed  of;  for  the  tenth  district, 
on  the  fourth  Monday  in  August,  and  may  continue  six 
days.* 
In  middle  di-  §  ^^^-  ^^®  chancery  courts  in  the  middle  divisionf  are  to 
vision.  be  held  in  each  year  as  follows :  For  the  eleventh  district, 
on  the  first  Monday  in  May,  and  may  continue  six  days ;  for 
the  twelfth  district,  on  the  second  Monday  in  May,  and  may 
continue  six  days ;  for  the  thirteenth  district,  on  the  third 
Monday  in  May,  and  may  continue  six  days ;  for  the  four- 
teenth district,  on  the  fourth  Monday  in  May,  and  may  con- 
tinue six  days ;  for  the  fifteenth  district,  on  the  first  Monday 
after  the  fourth  Monday  in  May,  and  may  continue  six  days ; 
for  the  sixteenth  district,  on  the  second  Monday  after  the 
fourth  Monday  in  May,  and  the  first  Monday  in  December, 
and  may  continue  six  days ;  for  the  seventeenth  district,  on 
.the  third  Monday  in  June,  and  may  continue  six  days ;  for 
the  eighteenth  district,  on  the  fourth  Monday  in  June,  and 
may  continue  for  six  clays,  and  on  the  second  Monday  in 
December,  to  continue  until  the  business  is  disposed  of;  for 
the  nineteenth  district,  on  the  first  Monday  after  the  fourth 
Monday  in  June,  and  may  continue  six  days ;  for  the  twen- 
tieth district,  on  the  second  Monday  after  the  fourth  Monday 
in  June,  and  may  continue  six  iays ;  for  the  twenty-first 
district,  on  the  third  Monday  after  the  fourth  Monday  in 
June,  and  may  continue  six  days ;  for  the  twenty-s»cond  dis- 
trict, on  the  fourth  Monday  after  the  fourth  Monday  in  June, 
and  may  continue  six  days ;  for  the  twenty-third  district,  on 
the  fifth  Monday  after  the  fourth  Monday  in  June,  and  may 
continue  six  days ;  for  the  twenty-fourth  district,  on  the  sixth 
Monday  after  the  fourth  Monday  in  June,  and  may  continue 
six  days. 

*  By  the  act  of  1851-2,  the  chancery  court  for  the  county  of  Butler  is  held  on 
the  fourth  Monday  in  April  in  each  year,  and  continues  in  session  until  the  busi- 
ness is  disposed  of ;  and  by  the  same  act,  the  chancery  court  for  Choctaw  county 
is  held  on  the  second  Monday  in  June  of  each  year,  and  continues  to  sit  until  the 
business  is  disposed  of. 

f  The  time  of  holding  courts  in  this  division,  was  changed  by  the  act  of 
1851-2,  in  which  the  several  districts  ai'e  referred  to,  as  numbered  under  the  acts 
in  force  prior  to  the  adoption  of  the  code. 
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§  610.  The  clianceiy  courts  in  tlie  nortliern  division  are  to  Terms  of  the 
be  held  in  each  year  as  follows  :  For  the  twenty-fifth  district,  heui  in^  the 
on  the  first  Monday  in  May,  and  may  continue  six  days ;  for  °?'ion';™  ^^' 
the  twenty-sixth  district,  on  the  second  Monday  in  May,  and 
may  continue  twelve  judicial  days;  for  the  twenty -seventh 
district,  on  the  fourth  Monday  in  April,  and  may  continue 
six  days  ;  for  the  twenty-eighth  district,  on  the  fourth  Mon- 
day in  May,  and  may  continue  six  days ;  for  the  twenty- 
ninth  district,  on  the  first  Monday  after  the  fourth  Monday 
in  May,  and  the  first  Monday  after  the  fourth  Monday  in 
November ;  each  term  to  continue  six  days ;  for  the  thirtieth 
district,  on  the  second  Monday  after  the  fourth  Monday  in 
May,  and  may  continue  four  days ;  for  the  thirty-first  dis- 
trict, on  the  first  Friday  after  the  second  Monday  after  the 
fourth  Monday  in  May,  and  may  continue  two  days ;  for  the 
thirty-second  district,  on  the  third  Monday  after  the  fourth 
Monday  in  May,  and  may  continue  three  days ;  for  the  thir- 
ty-third district,  on  the  first  Thursday  after  the  third  Mon- 
day after  the  fourth  Monday  in  May,  and  may  continue 
three  days ;  for  the  thirty -fourth  district,  on  the  fourth  Mon- 
day after  the  fourth  Monday  in  May,  and  may  continue 
three  days ;  for  the  thirty-fifth  district,  on  the  first  Thursday 
after  the  fourth  Monday  after  the  fourth  Monday  in  May, 
and  may  continue  three  days  ;"'^  for  the  thirty-sixth  district, 
on  the  third  Monday  in  February,  and  may  continue  six 
days ;  for  the  thirty-seventh  district,  on  the  fourth  Monday 
in  February,  and  may  continue  six  days ;  for  the  thirty- 
eighth  district,  on  the  third  Monday  in  August,  and  may 
continue  six  days ;  for  the  thirty-ninth  district,  on  the  second 
Monday  in  August,  and  may  continue  six  days. 

§  611.  When  any  chancellor  is  disqualified  from  sitting  if  chancellor 
under  section  560,  he  must  transfer  the  cause  to  the  nearest  ^^^^^ 
court  of  another  chancellor,  who  is  not  disqualified ;  or  he 
may,  by  the  consent  of  the  parties,  or  their  solicitors  entered 
of  record,  appoint  a  solicitor  of  the  court  to  act  in  the  cause ; 
and  such  solicitor  has  the  same  authority  in  such  cases  as  the 
chancellor,  if  not  disqualified;  and  his  orders  and  decrees 
therein  may  be  appealed  from,  revised  and  enforced,  as 
other  orders  or  decrees  rendered  in  such  court. 

§  612.  Such  solicitor  receives   for   his   compensation  an  idem, 
amount  to  be  agreed  upon,  and  to  be  paid  as  may  be  deter- 
mined by  the  solicitors  in  the  cause. 

§  613.  Extra  terms  of  any  chancery  court  may  be  held  Extra  terms. 
when  any  regular  term  is  not  held ;  or  when  the  business  is 
not  disposed  of  at  any  regular  term. 

§  611.  Thirty  days'  notice  of  the  time  of  holding  such  ex-  Notice  of  ex- 
tra  term,  must  be  given  by  advertisement  in  some  newspaper  '''*  '*^™' 
in  the  county,  or  nearest  to  the  county  in  which  such  extra 
term  is  to  be  held. 

*  An  additional  court  is  required  to  be  held  for  said  district  every  year  after 
1852,  to  commence  on  the  Thursday  before  the  third  Monday  in  February,  and 
continue  in  session  thi-ee  days.     Acts  1851-2. 
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§  615.  Each  cliancellor  receives  a  annual  salary  of  fifteen 
liiindred.  dollars. 


ARTICLE  III. 


Registers  and  other  officers. 


Sec. 

616.     Registers,  how  appointed  and  re- 
moved ;  term  of  office. 
611.) 

618.  V  His  bond ;  additional  bond. 
619.) 
620.     His  office,  -where  kept. 


Sec. 

621.  His  duties. 

622.  Cannot  grant  injunctions. 

623.  Special  register. 

624.  The  sheriff  of  the  county  is  the 

officer  of  the  court. 


Register.  §  616.  A  register  in  cliancery  for  each,  district  is  appoint- 

ed by  the  chancellors  of  the  respective  divisions,  who  holds 
his  office  for  fonr  years,  unless  removed  by  the  chancellor 
for  misbehavior,  malpractice,  or  negligence;  and  in  such 
case  the  reasons  for  such  removal  must  be  entered  on  the 
minutes,  at  the  court  at  which  the  removal  is  made ;  or  if  not 
made  in  term  time,  of  the  first  court  thereafter. 
His  bond.  §617.  He  must,  bcforc  entering  Oil  the  dutics  of  his  officc, 

give  bond  in  such  sum  as  is  required  by  the  chancellor,  not 
less  than  five  thousand  dollars,  with  security,  to  be  approved 
by  him ;  which  bond  must  be  recorded  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in  which  the  court  of 
which  he  is  register  is  held,  and  then  filed  in  the  office  of  the 
secretary  of  state,  and  there  kept. 

§  618.  The  chancellor,  whenever  the  public  interest  de- 
mands, must  require  an  additional  bond ;  and  on  failure  to 
give  the  same  within  the  time  fixed  by  such  chancellor,  the 
register  must  be  removed  from  office. 

§  619.  Such  additional  bond  must  be  approved,  recorded, 
and  filed,  as  the  first  official  bond. 

§  620.  The  register  must  keep  his  office  at  the  place  at 
which  the  court  of  which  he  is  register  is  held. 

§  621.  It  is  the  duty  of  the  registers,  within  their  respec- 
tive districts: 

1.  To  administer  oaths  in  chancery  cases,  and  to  issue  all 
process  from  such  courts ;  to  make  orders  of  publication  for 
defendants ;  to  grant  decrees  pro  confesso  for  the  want  of 
answers ;  to  hear  exceptions  to  bills,  answers,  and  reports ; 
issue  attachments,  and  process  of  sequestration  ;  to  perform 
the  duties  of  master,  unless  otherwise  ordered  by  the  chancel- 
lor; and  to  make  all  interlocutory  decrees  and  orders  in  va- 
cation not  affecting  the  decision  of  the  controversy  between 
the  parties,  subject  at  all  times  to  the  control,  direction,  and 
supervision  of  the  chancellor. 
Idem.  2.  To  keep  a  docket,  in  which  must  be  entered  the  names 

of  the  plaintiffs  and  defendants ;  the  names  of  the  attorneys ; 
a  minute  of  the  time  when  process  issued,  and  returned ;  the 
return  thereon ;  and  a  note  of  all  the  orders  and  proceedings. 


Additional 
bond. 


Idem. 


His  office. 


Duties  of  the 
register. 
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3.  To  enter,  in  well  bound  books,  all  orders  and  interlocu-  i<iem. 
tory  decrees  made  by  liim  in  vacation,  and  all  decrees  and 
orders  made  by  the  chancellor. 

4.  Within  six  months  after  the  final  determination  of  any  wem. 
cause,  to  record,  in  well  bound  books,  all  the  proceedings  in 
relation  to  the  same. 

5.  To  issue  within  five  days  after  the  adjournment  of  each  ^''^™- 
court,  all  process  necessary  for  the  enforcement  of  any  order 

or  decree  made  during  the  term ;  and  if  made  in  vacation, 
within  the  same  time  after  it  is  received. 

6.  To  keep  all  papers,  books,  dockets,  and  records,  belong-  ifie™- 
ing  to  his  office,  with  care  and  security ;  the  papers  filed,  ar- 
ranged, numbered,  and  labelled,  so  as  to  be  of  easy  reference ; 
the  books,  dockets,  and  records  properly  labellecl ;  and  to  al- 
low parties  to  inspect  the  same,  free  of  charge. 

7.  On  application,  and  the  payment  of  the  legal  fees  there-  wem. 
for,  to  make  out  and  deliver  to  any  person  a  correct  trans- 
cript, properly  certified,  of  any  paper  or  record  in  his  ofiice. 

8.  To  perform  such  other  duties  as  may  by  law  be  requir-  i<Jem. 
ed  of  him.* 

§  622.  He  has  no  authority  to  grant  injunctions,  or  to  dis-  cannot  grant 
solve  the  same,  or  to  appoint  receivers.  injunctions. 

§  623,  The  chancellor  may  appoint  a  special  register  when  special  regis- 
necessary. 

§  624.  The  sheriff  of  the  county  in  which  the  court  sits,  sheriff  is  the 
is  the  officer  to  attend  upon  it,  maintain  order,  and  obey  the  courts 
orders  of  the  chancellor   relating  to  its  business ;  and  all 
sheriffs  must  execute  and  return  all  process  from  the  court  of 
chancery,  directed  to  any  sherifi",  and  placed  in  his  hands  to 
be  executed. 

*  An  act  of  1851-2  provides  : 

1.  That  the  register  must  not  make  a  record  of  those  cases  which  are  dismissed 
for  want  of  prosecution  or  security  for  costs,  or  when  abated  by  the  death  or 
marriage  of  either  party. 

2.  In  cases  where  a  final  decree  has  been  rendered,  on  a  motion  to  dismiss  for 
want  of  equity,  or  on  a  demurrer  for  want  of  equity,  multifariousness,  nou-joiuder, 
or  mis-joinder  of  parties,  that  he  must  only  record  the  bill  exhibits  and  final  de- 
cree unless  the  chancellor  otherwise  directs. 

3.  Upon  a  final  decree  on  the  merits,  he  must  not  record  commissions  to  take 
testimony,  or  the  interrogatories,  direct,  cross,  or  rebutting,  the  exhibits,  or  the 
answers  thereto. 

4.  He  must  mark  and  file  all  papers  relating  to  the  cause  ;  and  if  taken  to  the 
supreme  court,  he  must  make  out  a  transcript  from  the  record  and  papers  on  file. 

5.  That  when  a  transcript  is  required  to  be  used  in  evidence,  he  must  include 
in  such  transcript  all  the  papers  on  file  relating  to  the  cause,  as  well  as  those  en- 
tered of  record  ;  and  such  transcript,  duly  certified,  has  the  same  elfeet,  as  evi- 
dence, as  if  all  the  papers  had  been  entered  of  record- 
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CHAPTEE  ly. 

JUDICIAL  CIRCUITS  ;    CIRCUIT   COURTS ;   JUDGES  AND  CLERKS. 

Article  1.  Judicial  circuits. 

"       2.  The  circuit  courts  ;  its  judges,  and  certain  ofScers. 
"       8.  Clerks. 

ARTICLE  I. 

Judicial  circuits. 
Sec.  625.  State  divided  into  nine  circuits ;  how  composed. 

Nine "  di "  1  §  ^^^*  ^^^^  State  is  divided  into  nine  judicial  circuits, 
circuits.  formed  of  the  following  counties  :  The  first,  of  Marengo, 
Perry,  Bibb,  Autauga,  and  Coosa ;  the  second,  of  Conecuh, 
Covington,  Butler,  Wilcox,  Lowndes,  and  Dallas ;  the  third, 
of  Greene,  Tusk^loosa,  Jefferson,  Shelby,  and  St.  Clair ;  the 
fourth,  of  Limestone,  Lauderdale,  Franklin,  Lawrence,  Mor- 
gan, and  Hancock ;  the  fifth,  of  Madison,  Marshall,  Jackson, 
DeKalb,  Cherokee,  and  Benton  ;  the  sixth,  of  Mobile,  Wash- 
ington, Baldwin,  Clarke,  Monroe,  and  Choctaw ;  the  seventh, 
of  Blount,  Walker,  Marion,  Fayette,  Pickens,  and  Sumter; 
the  eighth,  of  Pike,  Coffee,  Dale,  Henry,  Barbour,  and  Mont- 
gomery ;  the  ninth,  of  Randolph,  Chambers,  Russell,  Macon, 
Tallapoosa,  and  Talladega. 


ARTICLE  II. 

The  circuit  court  and  its  judges,  and  certain  officers. 

Sec.  i  Sec. 

626.  Judge  elected  for  each  circuit — |  636.  Notice  of  special  term. 

his  term  of  office.  I  637.  Witnesses   subpoenaed  to  special 

62*7.  Vacancies;  how  filled.  I  term. 


628.  Jurisdiction  of  circuit  court. 

629.  Authority  of  circuit  judges. 

630.  Circuit  court  held  in  each  county. 

631.  Removal  of  judge  from  circuit  va- 

cates his  office. 

632.  Terms  of  court  in  each  circuit. 

633.  If  judge  absent,  court  adjourned 

from  day  to  day,  (fee. 

634.  Special  terms,  when  held. 

635.  In  trial  of  felony  at  special  term  ; 

witnesses,  how  summoned. 


638.  [  On  failure  to  hold  court,  deduc- 

639.  J      tion  from  salaries,  <fce.    Excep- 

tion. 

640.  Proceedings  where  judge  disqual- 

ified to  try  a  case. 

641.  )  Sheriff  to  have  three  constables 

642.  j"     in  attendance — their  jDay. 

643.  Salary  of  circuit  judge. 


Judge  for        §  626.  A  judge  is  elected  for  each  judicial  circuit,  in  the 

each  circuit,  jj^^r^^j^gj.  ^^^  ^^^  ^]^g  ^{^j^q  Jierciu  bcforc  prescribed,  who  holds 

his  office  for  six  years  from  the  day  of  his  election,  and  until 

his  successor  is  qualified,  (except  in  case  of  removal  from 

office)  and  must  reside  in  the  circuit  for  which  he  was  elected. 

Vacancies;        |  627.  Vacaucies  in  the  ofiice  of  circuit  judge  are  filled  by 

ow   ued.    ^-j^^  governor,  and  the  person  appointed  holds  office  until  the 

election  day  of  the  judges,  and  until  the  election  and  quali- 
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fication  of  liis  successor,  except  in  cases  of  removal  from 
office. 

628.  The  circuit  court  has  authority :  Authority  of 


1.  To  exercise  original  jurisdiction  of  all  felonies  and  mis- 


the  circuit 
court. 


demeanors,  and  of  such  actions  and  suits  at  law  as  are  not 
cognisable  before  a  justice. 

2.  To  exercise  appellate  jurisdiction  of  all  civil  actions 
cognisable  before  a  justice,  and  in  such  other  cases  as  may 
be  provided  by  law. 

3.  To  exercise  a  general  superintendance  over  all  inferior 
jurisdictions. 

4.  To  punish  contempts  by  fine  not  exceeding  fifty  dollars, 
and  by  imprisonment,  not  exceeding  five  da3's. 

5.  To  exercise  such  other  powers,  not  contrary  to  the  con- 
stitution, as  are  or  may  be  given  to  such  court  by  law. 

§  629.  The  circuit  judges  have  authority :  ofthejudges . 

1.  To  grant  writs  of  certiorari,  supersedeas,  quo  warranto, 
mandamus,  and  all  other  remedial  and  original  writs,  which 
are  grantable  by  judges  at  the  common  law. 

2.  To  grant  writs  of  injunction  and  ne  exeat  returnable  into 
the  courts  of  chancer}'. 

3.  To  exercise  such  other  powers,  as  are  or  may  be  granted 
them  by  law. 

§  630.  They  must  hold  the  circuit  courts,  at  the  court  Alternate 
house  of  each  county,  and  at  the  times  designated  by  law ;  Tther.  '^^'^^ 
and  must  interchange  with  each  other,  so  that  no  judge  holds 
the  courts  in  the  same  circuit  for  two  terms  in  succession. 

S  631.  They  vacate  their  offices  by  removal  from  their  Removal 

...  ^  "^  from  circuit. 

circmts. 

§  632.  The  circuit  courts  in  the  several  circuits  are  held  com-ts  when 
in  each  year,  as  follows :  In  the  first  circuit,  in  the  county  ^ft  ckcmx^ 
of  Bibb,  on  the  first  Monday  after  the  fourth  Monday  in  ''^"■™^- 
March  and  September,  and  may  continue  six  days,  in  the 
county  of  Autauga,  on  the  second  Monday  after  the  fourth 
Monday  in  March   and  September,  and  may  continue  six 
days ;  in  the  county  of  Coosa,  on  the  third  Monday  after  the 
fourth  Monday  in  March  and  September,  and  may  continue 
six  days :  in  the  county  of  Perry,  on  the  fifth  Monday  after 
the  fourth  Monday  in  March  and  September,  and  may  con- 
tinue three  weeks;  in  the  county  of  Marengo,  on  the  eighth 
Monday  after  the  fourth  Monday  in  March  and  September, 
and  may  continue  two  weeks. 

In  the  second  circuit,  in  the  county  of  Covington,  on  the  ^"  the  second 
second  Monday  in  March  and  September,  and  may  continue 
six  days ;  in  the  county  of  Conecuh,  on  the  third  Monday  of 
March  and  Sejotember,  and  may  continue  six  days ;  in  the 
county  of  Butler,  on  the  fourth  Monday  in  March  and  Sep- 
tember, and  may  continue  two  weeks ;  in  the  county  of  Wil- 
cox, on  the  second  Monday  after  the  fourth  Monday  in 
March  and  September,  and  may  continue  two  weeks ;  in  the 
county  of  Lowndes,  on  the  fourth  Monday  after  the  fourth 
Monday  in  March  and  September,  and  may  continue  two 


In  the  third. 
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weeks ;  in  the  county  of  Dallas,  on  the  sixth  Monday  after 
the  fourth  Monday  in  March  and  September,  and  may  con- 
tinue three  weeks. 

In  the  third  circuit,  in  the  county  of  St.  Clair,  on  the  first 
Monday  in  March  and  September,  and  may  continue  six 
days ;  in  the  county  of  Shelby,  on  the  second  Monday  in 
March  and  September,  and  may  continue  six  days ;  in  the 
county  of  Jefferson,  on  the  third  Monday  in  March  and  Sep- 
tember, and  may  continue  six  days ;  in  the  county  of  Tuska- 
loosa,  on  the  fourth  Monday  in  March  and  September,  and 
may  continue  two  weeks;  in  the  county  of  Greene,  on  the 
second  Monday  after  the  fourth  Monday  in  March  and  Sep- 
tember, and  may  continue  three  weeks. 

In  the  fourth  -^^  ^^®  fourth  circuit,  in  the  county  of  Limestone,  on  the 
second  Monday  in  March  and  September,  and  may  continue 
six  days ;  in  the  county  of  Lawrence,  on  the  third  Monday 
in  March  and  September,  and  may  continue  six  days ;  in  the 
county  of  Franklin,  on  the  fourth  Monday  in  March  and 
September,  and  may  continue  six  days;  in  the  county  of 
Lauderdale,  on  the  first  Monday  after  the  fourth  Monday  in 
March  and  September,  and  may  continue  two  weeks ;  in  the 
county  of  Morgan,  on  the  third  Monday  after  the  fourth 
Monday  in  March  and  September,  and  may  continue  six 
days ;  in  the  county  of  Hancock,  on  the  fourth  Monday  after 
the  fourth  Monday  in  March  and  September,  and  may  con- 
tinue six  days. 

In  the  fifth.  In  the  fifth  circuit,  in  the  county  of  Madison,  on  the  last 
Monday  in  February  and  August,  and  may  continue  two 
weeks ;  in  the  county  of  Marshall,  on  the  second  Monday  in 
March  and  September,  and  may  continue  six  days :  in  the 
county  of  Jackson,  on  the  fourth  Monday  in  March  and  Sep- 
tember, and  may  continue  six  days  ;*  in  the  county  of  De- 
Kalb,  on  the  first  Monday  after  the  fourth  Monday  in  March 
and  September,  and  may  continue  six  days;  in  the  county 
of  Cherokee,  on  the  second  Monday  after  the  fourth  Monday 
in  March  and  September,  and  may  continue  two  weeks ;  in 
the  county  of  Benton,  on  the  fourth  Monday  after  the  fourth 
Monday  in  March  and  September,  and  may  continue  until  the 
business  is  disposed  of 

In  the  sLxth.  In  the  sixth  circuit,  in  the  county  of  Choctaw,  on  the  first 
Monday  in  March  and  September,  and  may  continue  six 
d&js  ■  in  the  county  of  Washington,  on  the  second  Monday 
in  March  and  October,  and  may  continue  six  days ;  in  the 
county  of  Clarke,  on  the  third  Monday  in  March,  and  may 
continue  six  days ;  and  on  the  third  Monday  in  October,  and 
may  continue  two  weeks ;  in  the  county  of  Monroe,  on  the 
fourth  Monday  in  March,  and  the  second  Monday  after  the 
third  Monday  in  October,  and  may  continue  two  weeks;  in 
the  county  ofBaldwin,  on  the  second  Monday  after  the  fourth 
Monday  in  March,  and  the  fourth  Monday  after  the  third 
Monday  in  October,  and  may  continue   six  days ;    in  the 

*  The  circuit  court  of  Jackson  county  commences  the  third  Monday  in  March 
and  September,  and  may  hold  two  weeks.    Acts  1851-2. 
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county  of  Mobile,  on  the  tliird  Monday  after  the  fourth  Mon- 
day in  March,  and  on  the  fifth  Monday  after  the  tliird  Mon- 
day in  October,  and  may  continue  until  the  business  is  dis- 
posed of.* 

In  the  seventh  circuit,  in  the  county  of  Blount,  on  the  in  the  sev- 
third  Monday  in  March  and  September,  and  maj^  continue  ®°'^' 
six  days ;  in  the  count}^  of  Walker,  on  the  fourth  Monday  in 
March  and  September,  and  may  continue  six  days;  in  the 
county  of  Marion,  on  the  first  Monday  after  the  fourth  Mon- 
day in  March  and  September,  and  may  continue  six  days ; 
in  the  county  of  Fayette,  on  the  second  Monday  after  the 
fourth  Monday  in  March  and  September,  and  may  continue 
two  weeks ;  in  the  county  of  Pickens,  on  the  fourth  Monday 
after  the  fourth  Monday  in  March  and  September,  and  may 
continue  two  weeks;  in  the  county  of  Sumter,  on  the  sixth 
Monday  after  the  fourth  Monday  in  March  and  September, 
and  may  continue  until  the  business  is  disposed  of. 

In  the  eighth  circuit,  in  the  county  of  Pike,  on  the  fourth  in  the  eighth. 
Monda}^  in  March  and  the  third  Monday  in  September,  and 
may  continue  six  days ;  in  the  county  of  Coffee,  on  the  first 
Monday  after  the  fourth  Monday  in  March,  and  the  fourth 
Monday  in  September,  and  may  continue  six  days ;  in  the 
county  of  Dale,  on  the  second  Monday  after  the  fourth  Mon- 
day in  March,  and  the  first  Monday  after  the  fourth  Monday 
in  September,  and  may  continue  six  days ;  in  the  county  of 
Henry,  on  the  third  Monday  after  the  fourth  Monday  in 
March,  and  the  second  Monda}^  after  the  fourth  Monday  in 
September,  and  may  continue  six  days;  in  the  county  of 
Barbour,  on  the  fourth  Monday  after  the  fourth  Monday  in 
March,  and  the  third  Monday  after  the  fourth  Monday  in 
December,  and  may  continue  two  weeks ;  in  the  county  of 
Montgomery,  on  the  seventh  Monday  after  the  fourth  Mon- 
day in  March,  and  may  continue  three  weeks ;  and  on  the 
sixth  Monday  after  the  fourth  Monday  in  September,  and 
may  continue  four  weeks. 

In  the  ninth  circuit,  in  the  county  of  Randolph,  on  the  in  the  ninth, 
first  Monday  in  March  and  September,  and  may  continue  six 
days  ;  in  the  county  of  Chambers,  on  the  second  Monday  of 
March  and  September,  and  may  continue  two  Aveeks ;  in  the 
county  of  Russell,  on  the  fourth  Monday  in  March  and  Sep- 
tember, and  may  continue  two  weeks ;  in  the  county  of  Ma- 
con, on  the  second  Monday  after  the  fourth  Monday  in 
March  and  September,  and  may  continue  two  weeks ;  in  the 
county  of  Tallapoosa,  on  the  fourth  Monday  after  the  fourth 
Monday  in  March  and  September,  and  may  continue  six 
days ;  in  the  county  of  Talladega,  on  the  fifth  Monday  after 

*  Courts  in  this  circuit  commence  in  the  county  of  Choctaw,  on  the  first  Mon- 
day in  March  and  October,  and  continue  two  weeks ;  in  the  county  of  Washington, 
on  the  third  Mondays  in  March  and  October  -,  in  the  county  of  Clarke,  on  the  fourth 
Mondays  in  March  and  October  ;  in  tlie  county  of  Monroe,  on  the  first  Monday 
after  the  fourth  Mondays  in  March  and  October ;  in  the  county  of  Mobile,  on  the 
third  Mondays  after  the  fourth  Mondays  in  March  and  October,  and  continues 
until  the  business  is  disposed  of.    Acts,  1851-2. 
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When  judge 
absent. 


Special 
terms ;  when 
held. 


Witnesses 
Process. 


the  fourth  Monday  in  March  and  September,  and  may  con- 
continue  three  weeks. 

§  633.  When  any  circuit  judge  fails  to  attend,  the  court 
stands  adjourned  from  day  to  day,  until  three  in  the  after- 
noon of  the  third  day,  when  it  is  adjourned  to  the  next  suc- 
ceeding term. 

§  634.  Special  or  extra  terms  of  the  circuit  court  may  be 
held  at  the  discretion  of  the  judge  of  the  circuit,  in  the  fol- 
lowing cases : 

1.  On  the  application  of  any  person  charged  with  a  felo- 
ny, for  the  trial  of  such  person. 

2.  When  the  civil  business  is  not  disposed  of  at  a  regular 
term ;  for  the  trial  of  unfinished  business ;  in  which  case  such 
special  term  must  not  exceed  two  weeks. 

3.  In  such  other  cases  as  are,  or  may  be  directed  by  law. 
§  635.  AYhen  a  special  term  is  directed  for  the  trial  of 

a  person  charged  with  a  felony,  all  witnesses  must  be  sub- 
poenaed, or  recognised  to  attend  such  special  term. 

§  636.  In  such  case  there  must  be  at  least  ten  days  be- 
tween the  order  for,  and  the  time  of  holding  the  special 
term ;  and  when  a  special  term  is  directed  for  the  trial  of  un- 
finished business,  at  least  thirty  days'  notice  thereof  must  be 
given,  by  advertisement  in  some  paper  in  the  county,  or  as 
near  thereto  as  may  be. 

§  637.  In  such  case,  all  witnesses  must  be  summoned  to, 
and  other  process  in  relation  to  such  unfinished  business 
made  returnable  to  such  special  term. 

638.  If  any  circuit  judge  fails  or  neglects  to  attend  any 
to  hold  court,  regi^^iar  tcrm  of  any  circuit  court,  which  he  takes  upon  him- 
self to  hold ;  or  after  attending,  absents  himself  before  the 
time  fixed  for  final  adjournment,  unless  the  business  is  sooner 
disposed  of,  he  forfeits  the  sum  of  twenty-five  dollars  for 
each  and  every  day  he  is  thus  absent,  or  fails  to  attend, 
to  be  deducted  by  the  comptroller  from  his  salary ;  the  ab- 
sence or  failure  of  such  judge  to  be  certified  to  the  comptrol- 
ler by  the  clerk,  within  ten  daj^s  after  the  term,  under  a  penal- 
ty of  one  hundred  dollars,  to  be  recovered  by  the  solicitor  in 
the  circuit  court  of  his  county,  in  the  name  of  the  state,  on 
two  days'  notice. 

§  639.  The  deduction  provided  for  by  the  preceding  sec- 
tion must  not  be  made,  if  the  judge  makes  affidavit  that  such 
failure  to  attend,  or  absence,  was  on  account  of  sickness  of 
himself  or  family,  or  inevitable  accident. 

§  640.  When  any  judge  of  the  circuit  court  is  disqualified 
from  sitting  under  the  provisions  of  section  560,  the  cause 
must  be  continued ;  or  by  consent  of  the  parties  or  their  at- 
torneys of  record,  such  judge  must  appoint  an  attorney  of  the 
court  to  act  in  the  cause ;  and  such  attorney  has  the  same  au- 
thority in  such  case  as  the  judge,  if  not  disqualified ;  and  his 
orders  and  judgments  therein  may  be  appealed  from,  revised, 
and  enforced,  as  other  orders  or  judgments  rendered  in  said 
court. 


Judge  failing 


Penalty. 


Exceptions. 


Proceedings 
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disqualified. 
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§  641.  The  sheriff  of  the  comity  must  also  summon  three  sheriff  to 
constables  to  attend  on  such  court ;  and  should  they  fail  to  col^tlbies.  * 
attend,  a  conditional  judgment  may  be  entered  against  them, 
often  dollars  each,   which  must  be  made  absolute,  unless 
they  appear  and  show  a  good  excuse  at  the  next  term. 

§  642.  Such  constables  attending,  receive  one  dollar  and  constables' 
fifty  cents  for  each  day's  attendance,  to  be  paid  out  of  the 
county  treasury,  on  the  certificate  of  the  clerk,  showing  the 
number  of  days  they  have  attended. 

§  643.  Each  circuit  judge  receives  a  annual  salary  of  fif- Judges' saia- 
teen  hundred  dollars.  ^^' 


ARTICLE  III. 

Clerks. 


Sec. 
644. 
645. 
646. 
647. 


649. 
65a 
651. 
65 


\\ 


Vacancy,  how  tilled.  N'otice  of 
appointment  given. 

-  His  bond.     Additional  bond. 

Failure  to  give  bond,  certiiied  by 
judge  of  probate  to  circuit 
judge. 

Office  to  be  kept  at  court  house. 

Duties  of  clerk  of  circuit  court. 

Their  authority.  Must  permit  ac- 
cess to  records. 


Sec. 

653.  Penalty  for  neglect  of  duty. 

654.  When  to  collect  sheriff's  commis- 

sions. 

655.  Causes  of  removal  of  clerk. 

656.  Committee  to  examine  his  office. 

657.  Their  oath  and  duty. 

658.  [Their    report   to    be    recorded. 

659.  [      Their  pay. 

660.  Clerk's  stationery  to  be  paid  for 

by  county. 


Notice  of  ap- 
pointment. 


Cleric's  bond. 


§  644.  If  a  vacancy  occurs  in  the  office  of  clerk  of  the  cir-  vacancy; 
cuit  court,  subsequent  to  an  election,  it  must  be  supplied  by   °^ 
the  judge  of  the  court,  and  the  person  appointed  holds  his 
office  until  the  next  general  election  for  clerks  of  the  circuit 
court. 

§  645.  In  such  case,  the  judge  making  the  appointment 
must  at  once  notify  the  secretary  of  state  of  the  date  of  the 
appointment  and  name  of  the  person. 

§  646.  Before  entering  on  the  duties  of  his  office,  such 
clerk  must  give  bond  and  security  in  the  sum  of  ten  thous- 
and dollars,  payable  and  conditioned  as  prescribed  by  sec- 
tion 118;  which  bond  must  be  approved  b}^  a  circuit  judge, 
recorded  in  the  office  of  the  judge  of  probate,  and  filed  in  the 
office  of  the  secretary  of  state. 

§  617.  Any  clerk  of  the  circuit  court,  upon  the  address  of  Additional 
a  majorit}^  of  the  members  of  the  grand  jury  in  term  time,  or  ^°"''' 
upon  the  address  of  three  members  of  the  court  of  county 
commissioners  in  vacation,  that  the  bond  of  such  clerk  is  in- 
sufficient, must  be  required  by  the  presiding  judge  of  such 
circuit  court,  or  by  the  judge  of  the  circuit,  if  in  vacation,  to 
o;ive  an  additional  bond ;  and  on  failure  to  give  such  bond  Failure  to 

O  '  .     .    •  ^-^  EiV6  it. 

within  ten  days  after  making  such  requisition,  the  office  must 
be  dccUired  vacant,  and  filled  as  in  other  cases  of  vacancy. 

§  648.  When  the  requisition  to  give  a  new  bond  is  made  certificate  of 
by  any  other  judge  than  the  judge  of  the  circuit,  and  the  gTve'bond. 
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[title  9, 


His  ofEce. 


Duties. 

To  issue  pro- 
cess. 

To  keep!  ap- 
pearance 
docket. 


Trial  docket. 


State  docket. 


Motion  dock- 
et. 


Subpoena 
docket. 


Execution 
docket. 


Minute 
book. 


Final  re- 
cords. 


Indexes. 


Papers  of  the 
county  court. 


clerk  fails  to  comply  witli  such  requisition  for  ten  days,  sucli 
judge  must  certify  sucli  failure  to  the  judge  of  the  circuit,  to 
enable  him  to  supply  the  vacancy  under  the  preceding  sec- 
tion. 

§  649.  Clerks  of  the  circuit  court  must  keep  their  of&ces 
at  the  court  house,  or  within  one  mile  thereof 

§  650.  It  is  the  duty  of  clerks  of  the  circuit  court : 

1.  To  issue  and  sign  all  summons,  writs,  subpoenas,  execu- 
tions, and  process,  under  the  authority  of  the  court. 

2.  To  keep  an  appearance  docket  of  civil  cases  ;  in  which 
must  be  entered  all  the  civil  actions  brought  to  each  term ; 
the  names  of  the  parties ;  the  character  of  the  action ;  the 
names  of  the  attorneys  by  whom  the  same  are  brought ;  and 
the  sheriff's  return. 

3.  To  keep  a  trial  docket  of  civil  cases;  in  which  must  be 
entered  all  the  civil  cases  standing  for  trial  at  each  term,  in 
the  order  in  which  they  were  brought ;  the  names  of  the  at- 
torneys employed ;  the  character  of  the  action ;  and  the  or- 
ders which  have  been  made  in  each  cause,  at  any  previous 
term. 

4.  To  keep  a  trial  docket  of  criminal  cases ;  in  which  must 
be  entered  all  the  criminal  cases  in  their  order ;  the  character 
of  the  offence;  the  return  of  the  sheriff;  the  orders  which 
have  been  made  in  each  cause  at  any  previous  term ;  and 
the  names  of  the  attorneys  for  the  defence. 

5.  To  keep  a  motion  docket,  for  entering  all  motions  in- 
tended to  be  submitted  to  the  court. 

6.  To  keep  separate  subpoena  dockets  for  civil  and  crimi- 
nal cases ;  in  which  must  be  entered  the  cases  in  which  any 
subj^oenas  issue  ;  the  names  of  the  witnesses;  the  time  of  the 
issue ;  and  the  return  of  the  sheriff. 

7.  To  keep  an  execution  docket ;  in  which  must  be  enter- 
ed all  the  executions  issued,  sjDCcifjdng  the  names  of  the  par- 
ties; the  amount  of  the  judgment,  and  the  day  and  year  of 
its  rendition ;  the  amount  of  costs ;  the  character  of  the  exe- 
cution ;  the  date  of  its  issue ;  the  person  to  whom  delivered, 
and  the  date  of  such  delivery ;  the  day  when  returned ;  the 
return  in  full  on  the  same  page  on  which  the  execution  is 
entered ;  and  the  number  of  the  execution. 

8.  To  keep  a  book ;  in  which  must  be  entered  the  minutes 
of  each  day's  proceedings  during  the  session  of  the  court; 
and  the  orders  and  judgments,  in  the  order  in  which  they 
are  made  or  rendered. 

9.  To  record  in  well  bound  books,  within  six  months  after 
the  final  determination  of  any  suit  or  prosecution,  all  the 
proceedings  relating  thereto,  except  the  subpoenas,  affidavits 
for  continuance,  commissions  to  take  testimony,  evidence 
and  executions. 

10.  To  make,  and  keep,  direct  and  reversed  indexes,  for  all 
books  and  dockets  they  are  required  to  keep. 

11.  To  keep  and  file  the  books,  dockets,  and  papers  in 
relation  to,  and  the  records  of  all  suits  which  have  been 
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determined  in  tlie  county  court,  and  deposited  witli  them,  as 
they  are  required  to  keep  and  file  tlie  books,  dockets,  papers, 
and  records  of  suits  in  tlie  circuit  court ;  and  to  issue  all  writs 
of  execution,  scire  facias,  writs  of  error,  or  otlier  process  on 
tke  judgments  in  sucb.  court,  returnable  as  if  such  suits  had 
been  determined  in  the  circuit  court. 

12.  To  keep  all  the  papers,  books,   dockets,  and  records  to  keep  office 
belonging  to  their  ofiice,  with  care  and  security ;  the  papers  dlr^'^^ 
filed,  arranged,  numbered  and  labelled,  so  as  to  be  of  easy 
reference ;  and  the  books,  dockets,  and  records  properly  let- 
tered; and  to  allow  parties  to  inspect  the  records  free  of 
charge. 

13.  To  attend  court  during  the  session  thereof,  with  all  the  Duties  in 
papers  belonging  to  the  term,  so  filed  as  to  be  of  easy  refer- 
ence ;  to  keep  in  the  court  house  during  such  session,  con- 
venient of  access,  the  execution  docket  for  the  two  preceding 
terms ;  and  to  administer  all  oaths  and  affidavits  in  relation 

to  causes  or  proceedings  pending  therein. 

14.  On  application  and  payment  of  the  legal  fees  therefor,  certify  cop  . 
to  make  out  and  deliver  to  any  person  ajDplying  for  the  ^^^" 
same,  a  correct  transcript,  projjerly  certified,  of  any  paper  or 

record  in  his  ofiice. 

15.  To  perform  such  other  duties  as  are  or  may  be  by  law 
required  of  them. 

I  651.  Clerks  of  the  circuit  court  have  authority :  Administer 

1.  To  administer  oaths  and  take  affidavits,  in  all  cases  in 
which  the  authority  to  administer  such  oath  is  not  confined 
to  some  other  officer. 

2.  To  appoint  deputies,  with  full  power  to   transact  all  Deputies, 
business  of  such  clerk ;  such  deputy  first  taking  an  oath  to 
support  the  constitution  and  laws  of  this  state,  and  faithfully 

to  discharge  the  duties  of  dej^uty  clerk  of  the  court  for  which 
he  acts. 

3.  To  receive  the  amount  of  any  judgment  rendered  in  Receive  mo- 
the  courts  of  which  they  are  clerks,  either  before  or  after  the  mL^.  ^"  ^' 
issue  of  execution  thereon. 

4.  To  exercise  such  other  powers  as  are  or  may  be  confer- 
red upon  them  by  law. 

§  652.  Any  clerk  of  the  circuit  court  refusing  to  allow  the  Permit  ac- 
parties,  or  either  of  them,  to  any  suit,  to  inspect  the  record  cords.  ^  ^^' 
thereof,  free  of  charge,  is  guilty  of  a  misdemeanor,  and,  on 
conviction,  must  be  fined  fifty  dollars. 

§  653.  Any  clerk  of  the  circuit  court  who  fiiils  to  perform  duty?^'  °^ 
any  duty  imposed  by  this  article,  for  the  failure  to  perform 
which  no  other  penalty  is  provided,  is  guilty  of  a  misde- 
meanor, and  must,  on  conviction,  be  fined  not  exceeding  two  Penalty, 
hundred  dollars ;  and  may,  at  the  discretion  of  the  presiding 
judge,  be  removed  from  office.* 


*  The  act  of  1851-2  requires  clerks  of  the  circuit  courts  to  keep  reversed 
indexes  to  all  the  records  in  their  offices,  and  on  failure  to  complete  such  indexes 
within  two  years  from  the  passage  of  the  act,  they  forfeit  one  hundred  dollars, 
to  be  recovered  by  the  sohcitor,  on  motion  in  the  coui't  below. 
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To  collect  the      §  654.  When  any  clerk  receives  payment  of  a  judgment, 
commissions,  ^6  must  collcct  tlic  costs  and  commissions  of  the  sheriif,  if 
m-'sfee^^'^'^'  execution  has  issued  on  such  judgment. 
Causes  for        §  655.  Clcrks  of  the  circuit  court  may  be  removed  from 
office!^' ^"^""^  ofiice,  for  incapacity,  neglect  of  duty,  or  misbehavior  in  office ; 
charges  for  which  must  be  exhibited  to  the  court  in  Avriting, 
and  the  facts  tried  by  a  jury :  such  clerk  being  entitled  to  a 
copy  of  the  charges  three  days  before  trial. 
Offices  to  be      §  656,  The  judges  of  the  circuit  court  must,  in  term  time, 
examined,     ^g  often  as  they  think  the  public  interest  requires,  appoint  in 
each  county  one  or  more  persons,  not  exceeding  three,  to 
examine  the  office  of  the  clerk  of  the  circuit  court  of  such 
county. 
Oath  of  the      §  657.  The  persons  so  appointed  must  take  and  subscribe 
committee,    r^^  oath,  wcll  and  truly  to  examine  the  records,  books,  and 
dockets  of  such  court,  and  the  condition  of  the  ofiice  gener- 
ally ;  and  must,  in  the  vacation  after  such  court,  examine 
such  office,  and  report  the  condition  of  the  same  to  the  next 
circuit  court,  in  writing ;  specifying  particularly  any  neglect 
of  duty,  or  any  thing  done  wrongfully  or  corruptly  in  rela- 
tion to  such  office. 
Their  report.      §  658.  The  report,  when  made,  must  be  recorded  in  the 
office  of  the  judge  of"  probate,  and  is  subject  to  the  inspection 
of  all  persons,  free  of  charge. 
Their  pay.         g  659.  The  persous  so  appointed  receive  such  compensa- 
tion for  their  services  as  may  be  allowed  them  by  the  court 
of  county  commissioners. 
Clerks'   sta-      §  660.  The  court  of  county  conunissioners  must  allow  to 
suppued'.''°^  the  clerks  of  the  circuit  court  the  amounts  properly  expended 
by  them,  for  books  and  stationery,  for  the  use  of  their  offices. 


CHAPTER  V. 

COURTS   OF   PROBATE. 

Sec.  i  Sec. 

661.  The  judge,  his  term  of  office.        1676.     Claims  to    property  levied   on, 

662.  )  Who    eligible  ;    vacancies,    how  I  under  execution  from. 

663.  J      filled.  ;  677.     Proceedings  when  claim  is  made. 
664  [  His  bond,  by  whom  approved,    678.     Proceedings   when  property    is 

665.  [      recorded,  and  filed.  i  found  subject. 

666.  Who  may  sue  on  the  bond.  '  679.     Rules  for  trial  of  right  of  prop- 

667.  )  Conservator   of    the   peace,  his  ;  erty. 

668.  J      office  and  office  hours.  1680.     Process  issued  from,  when  return- 

669.  To  keep  ti  seal  of  office,  (fee.  '  able. 

670.  Original  jurisdiction  of  courts  of  i  681.     Penalty  for  failure  to  execute  or 

probate.  j  return  process. 

671.  May  punish  contempts  of  court.    |  682.  )  When  judge  disquahfied  from  sit- 

672.  His  duties.  &c.  I  683.  [     ting. 

673.  Regular  and  special  terms,  &c.     \  684.     Stationery  of  office  paid  for  by 

county. 

685.     Penalty  for  willful  neglect  of  duty. 


674.  Authority  of  judge  of  probate, 

675.  Orders  and  process  signed,  dated, 

tfec. 


661.  A  judge  is  elected  in  each  county  at  the  time  here- 
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inbefore  prescribed,  who  is  styled  tlie  judge  of  probate,  and  JufJge  eiect- 
wlio  holds  his  office  sis  years  from  the  day  of  his  election,  of  office.  ""^ 
and  until  the  election  and  qualification  of  his  successor, 
except  in  case  of  removal  from  office. 

§  662.  Judges  of  probate  must  be  citizens  of  the  state,  and  Quaimca- 
must  have  resided  in  the  county  for  which  they  are  elected, 
one  year  preceding  their  election. 

§  663.  Yacancies  in  the  office  of  judge  of  probate  are  sup-  vacancies. 
plied  by  the  governor,  and  the  person  appointed  holds  office 
until  the  election  day  of  judges,  and  until  the  election  and 
qualification  of  his  successor,  except  in  cases  of  removal  from 
office. 

§  6Q4:.  Before  entering  on  the  duties  of  his  office,  each  Bond, 
judge  of  probate   must   give   bond,  with   security,    to   be 
approved,  and  the  amount  not  less  than  five  thousand  dol- 
lars, to  be  fixed  by  a  judge  of  the  circuit  court. 

§  665.  Such  bond,  after  being  recorded  in  the  office  of  the  where  re- 
clerk  of  the  circuit  court  of  the  county  for  which  he  was  mld^ 
elected  or  appointed,  must  be  filed  in  the  office  of  the  secre- 
tary of  state,  with  the  certificate  of  the  clerk  of  the  circuit 
court,  that  the  bond  has  been  recorded  in  his  office. 

§  666.  All  bonds  given  by  judges  of  probate,  may  be  sued  ^q^^;  ^y^ 
on  by  any  one  sustaining  any  injury,  by  reason  of  any  on. 
neglect  or  omission  of  such  officer  to  take  good  and  sufficient 
security  from  any  executor,  administrator,  or  guardian,  or 
from  any  officer  whose  bond  it  is  his  duty  to  approve ;  or  in 
any  case  in  which  it  is  his  duty  to  require  additional  bond, 
and  he  fails  so  to  do ;  or  by  the  failure  of  such  judge  to  per- 
form any  other  official  duty. 

§  667  Judges  of  probate  are  conservators  of  the  peace  in  Peace  om- 
their  respective  counties. 

§  668.  They  must  keep  their  offices  at  the  courthouse,  offices; 
and  open  for  the  transaction  of  business,  at  least  on  Mondays,  q^^^  j^^^p^; 
Tuesdays,  and  Saturdays  of  each  week,  except  the  fourth 
day  of  July  and  Christmas,  from  nine  in  the  morning  until 
four  in  the  afternoon,  with  an  interval  of  one  hour  at  noon. 

§  669.  They  must  have  a  seal  of  office,  using  private  seals  seai  of  office, 
until  the  same  are  provided. 

*^  670.  Courts  of  probate  have,  in  the  cases  defined  by  law,  ovipinai  ju- 

■     •       1    ■       ■     T    ,  •  r-  risdiction. 

original  jurisdiction  of : 

1.  The  probate  of  wills. 

2.  The  granting  of  letters  testamentary,  and  of  adminis- 
tration, and  the  repeal  or  revocation  of  the  same. 

3.  Of  all  controversies  in  relation  to  the  right  of  executor- 
ship, or  of  administration. 

4.  The  settlement  of  accounts  of  executors  and  adminis- 
trators. 

5.  The  sale  and  disposition  of  the  real  and  personal  prop- 
erty belonging  to,  and  the  distribution  of,  intestates'  estates. 

6.  The  appointment  and  removal  of  guardians  for  minors,  wem. 
and  persons  of  unsound  mind. 

7.  All  controversies  as  to  the  right  of  guardianship,  and 
the  settlement  of  guardians'  accounts. 
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8.  The  binding  out  of  apprentices,  and  all  controversies 
between  master  and  apprentice. 

9.  The  allotment  of  dower  in  lands,  in  tlie  cases  by  law 
provided. 

Idem.  10.  The  partition  of  land  within  their  counties. 

11.  The  change  of  the  name  of  any  person  residing  in 
their  county,  upon  filing  his  declaration  in  writing,  signed 
by  him,  stating  the  name  by  which  he  is  known,  and  the 
name  to  which  he  wishes  it  to  be  changed. 

12.  In  such  other  cases  as  jurisdiction  is  or  may  be  given 
to  such  courts  by  law,  and  in  all  cases  to  be  exercised  in  the 
manner  prescribed  by  law. 

summai-y  §  671.  Such  courts  may  issue  rules  and  attachments  for 

powers.  contempts  offered  to  the  court,  or  its  process,  by  any  execu- 
tor, administrator,  guardian,  or  other  person ;  and  may  pun- 
ish the  same,  by  fine,  as  high  as  twenty  dollars,  and  impris- 
onment not  exceeding  twenty-four  hours,  one  or  both. 
Duties  of  §  672.  It  is  the  duty  of  the  judges  of  probate: 
batf?  °^  ^"^°'  1-  To  issue  all  citations,  letters  testamentary,  of  adminis- 
tration and  guardianship,  subpoenas,  execution,  and  all  other 
process  which  is  necessary  for  the  exercise  of  their  powers, 
the  jurisdiction  of  their  courts,  and  the  enforcement  of  their 
judgments,  orders,  and  decrees. 

2.  To  keep  minutes  of  all  their  official  acts  and  proceed- 
ings ;  and  within  three   months   thereafter,    to   record  the 
same  in  well  bound  books. 
Idem.  3.  To  keep  all  the  papers,  books,  and  records  belonging 

to  their  office,  with  care  and  security  ;  the  papers  arranged, 
filed,  and  labelled,  so  as  to  be  of  easy  reference ;  and  the 
books  and  records  lettered,  and  kept  with  direct  and  reversed 
indexes. 

4.  On  application  of  any  person,  and  the  payment  or  ten- 
der of  their  lawful  fees,  to  give  transcripts  of  any  paper  or 
record  required  to  be  kept  in  their  office,  properly  certified. 

5,  To  perform  such  other  duties  as  are,  or  may  be  required 
of  them  by  law. 

Keguiar  §  673.  A  court  of  probatc  must  be  held  at  the  court  house 

brtT^fu^ts-  of  ^^^^  county,  on  the  second  Monday  in  each  month,  and 

adjourned   '  the  judgcs  may  hold  special  or  adjourned  terms  at  any  time 

'"  '         whenever  necessary,  for  any  special  purpose ;  but  such  courts 

Always  open  must  at  all  timcs  be  considered  as  open,  except  on  Sundays, 

purposes!""  with  authority  to  do  all  things  needful  in  relation  to  granting 

letters  testamentary,  of  administration,  or  guardianship,  and 

all  matters  appertaining  thereto;  binding   out   apprentices, 

and  making  all  other  necessary  orders,  which  are  grantable 

as  a  matter  of  course. 

Authority  of      §  674.  Judgcs  of  probatc  havc  authority : 

bate!°^^'^°"      1-  1^0  administer  oaths,  and  take  and  certify  the  same  in 

all  cases  in  which  the  administering  such  oath,  and  taking 

such  affidavit,  is  not  confined  expressly  to  some  other  officer. 

2.  To  grant  writs  of  habeas  corpus  in  those  cases  in  which 

the  power  is  conferred  by  law. 
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8.  To  grant  writs  of  certiorari  on  any  civil  judgment  ren- 
dered by  a  justice,  returnable  to  tbe  next  circuit  court  of 
their  county. 

4.  To  cause  jurors  to  be  empannelled  and  sworn  in  any 
matter  of  fact  pending  before  them,  in  wbicli  the  right  to  a 
jury  trial  is  given  by  law. 

5.  To  employ  at  his  own  expense  a  clerk,  who  may  do  all 
acts  not  judicial  in  their  character,  and  for  whose  official  acts 
the  judge  is  responsible. 

6.  To  exercise  such  other  powers  as  are,  or  may  be  con- 
ferred on  them  by  law. 

§  675.  All  letters  testamentary,  of  administration,  and  of  orders    and 
guardianship,  and  all  other  process  from  the  court  of  probate,  ^g°neT'anT 
is  to  be  signed  by  the  judge,  bear  date  on  the  d&j  of  its  is-  <^'^*'^'^- 
sue,  and  conform  as  near  as  may  be  to  that  used  in  the  courts 
of  law  in  this  state ;  and  must  be  directed,  executed,  and  re- 
turned, in  the  like  manner,  and  under  the  same  penalties. 

^  676.  When  anv  personal  property  is  levied  on  by  any  ciaim  to 
execution  issued  from,  or  returnable  to,  the  probate  court,  ied  on. 
and  claimed  by  a  person  not  a  party  to  the  execution,  affida- 
vit may  be  made,  bond  given,  and  the  property  restored  to 
the  claimant  as  provided  for  by  section  2587. 

§  677.  The  sheriff  must  return  the  original  execution  to  Execution 
the  judge  of  probate  issuing  the  same,  with  his  return  there-  probate 
on  of  the  interposition  of  a  claim.     He  must  also  return  a  copy 'of  1°^ 
copy  of  the  execution  with  the  returns  thereon,  the  affidavit,  circuit  court. 
and  bond,  to  the  office  of  the  clerk  of  the  circuit  court  of  his 
own  county,  where  the  trial  of  the  right  of  jDroperty  is  to  be 
had,  according  to  the  provisions  of  Chaj)ter  second.  Title  two, 
Part  third. 

§  678.  If  the  property  is  found  subject,  and  not  delivered  befouSfslib- 
according  to  the  provisions  of  section  2592,  the  sheriff"  mustJect. 
endorse  the  bond  forfeited ;  and  thereupon  the  clerk  must 
issue  execution  as  in  other  cases  of  the  trial  of  the  right  of 
property,  under  the  provisions  of  the  chapter  referred  to  in 
the  preceding  section,  except  that  the  execution  must  be 
made  returnable  to  the  court  of  probate,  from  which  the 
original  execution  issued,  according  to  the  provisions  of  sec- 
tion 680 ;  of  which,  and  the  time  of  its  receipt  by  the  sheriff, 
he  must  give  the  judge  of  such  probate  court  written  notice, 
which  is  presumptive  evidence  of  the  fact  against  such  sheriff". 

§  679.  The  rules  laid  down  in  the  Chapter  second,  Title  Mode  of  trial. 
Two,  Part  third,  apply,  so  far  as  the  same  are  applicable,  to 
trials  of  the  right  of  property  and  proceedings  thereon,  and 
the  effect  of  the  claim,  as  to  executions  from  the  probate 
courts. 

§  680.  All  executions  and  other  process,  issuing  from  the  when  re- 
court  of  probate,  or  issued  by  the  judge  thereof,  may  be 
made  returnable  if  no  other  day  is  provided  by  law,  to  any 
regular  term  of  the  court  of  probate,  not  less  than  three,  nor 
more  than  six  months  after  such  issue,  or  to  any  special  term 
within  the  same  period. 
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[title  9, 


Neglect  to  §  681.  Foi  failing  to  make  tlie  money  on,  or  for  failing  to 
cesT"or  pay  retum  any  execution  issued  from,  or  returnable  to,  tlie  court 
oyer  money,  of  probatc,  or  for  not  paying  over  money  collected  on  such 
execution,  the  sheriff  so  failing  and  his  securities  are  liable 
to  the  same  penalties  and  judgments,  as  in  like  cases  in  the 
circuit  court ;  the  proceedings  to  be  instituted  and  conducted 
in  the  probate  court,  in  the  same  manner  as  in  the  circuit 
court;  and  an  appeal  may  be  taken  therefrom  to  the  circuit 
or  supreme  court,  as  in  like  cases  from  the  circuit  to  the  su- 
preme court. 

§  682.  The  provisions  of  Chapter  ten,  Title  one.  Part  three, 
apply  to  proceedings  in  the  courts  of  probate,  in  the  absence 
of  any  express  provision  to  the  contrary,  and  so  far  as  the 
same  are  applicable  thereto. 

§  683.  In  all  cases  in  which  the  judge  of  probate  is  dis- 
qualified from  sitting  under  the  provisions  of  section  560, 
the  matters  or  proceedings  are  governed  by  the  provisions 
of  sections  1910,  1911,  1912,  1913,  and  1914;  so  far  as  the 
same  are  applicable, 
stationary  of  §  681.  Evcry  judgc  of  probatc  must  be  allowed  reasonable 
office.  expenses  for  suitable  books,  stationery,  and  providing  a  seal 

of  office,  to  be  paid  by  the  county. 

§  685.  If  any  judge  of  probate,  knowingly  and  willfully, 
does  any  act  contrary  to  the  duties  of  his  office,  or  knowing- 
ly omits  or  refuses  to  perform  any  duty  required  by  law,  he 
is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  exceeding  two  hundred  dollars,  and  removed  from  office. 


If  judge    I 
disqualified. 


Wilful  breach 
of  duty. 


CHAPTER  YL 


the  sheriff. 


Sec. 

686.  His  bond,  its  penalty,  by  whom 

approved,  where  filed. 

687.  Bond,  when  there  is  no  judge  of 

probate. 

688.  )  His  office,   where  kept.     Def)u- 

689.  J      ties. 

690.  Duties  of  sheriff. 

691.  His    execution    docket,  what  it 

must  contain. 


Sec. 
692. 
693. 

694:. 

695. 
696. 


Book  of  receipts,  what  to  show. 
Sale  book,  what  to  show. 
These  books  open  to  inspection, 

Avhere  left  at  end  of  his  term. 
Penalty  for  failure. 
Coroner,  when  to  act  in  place  of 

sheriff. 


Bond. 


If  there  is  no 
judge  of  pro- 
bate. 


§  686.  The  sheriff,  before  entering  on  the  duties  of  his  of- 
fice, must  give  bond  with  security,  in  an  amount  to  be  fixed 
by  the  judge  of  probate  of  his  county,  not  less  than  five 
thousand  dollars,  payable  and  conditioned,  as  provided  in 
section  118  ;  which  bond  must  be  approved  by  the  judge  of 
probate,  and  recorded  and  filed  in  his  office. 

§  687.  If  there  is  no  judge  of  probate,  the  amount  of  such 
bond  must  be  fixed,  and  the  book  approved  by  the  clerk  of 
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the  circuit  court,  and  recorded,  and  kept  in  his  office,  until 
the  office  of  judge  of  probate  is  filled,  when  it  must  be  deliv- 
ered to  him,  and  recorded  and  kept  in  his  office. 

§  688.  Each  sheriff  must  keep  his  office  within  one  mile  ocace. 
of  the  court  house. 

§  689.  He  must  have  one  deputy,  and  may  have  as  many  Deputy. 
as  he  thinks  proper. 

§  690.  It  is  the  duty  of  the  sheriff :  Duties. 

1.  To  execute  and  return  the  process,  and  orders  of  the  to  execute 
courts  of  record  of  this  state,  and  of  officers  of  competent  au-  p'"*^®^^- 
thority,  with  due  diligence,  when  delivered  to  him  for  that 
purpose,  according  to  the  provisions  of  this  code. 

2.  To  attend  upon  the  chancery  and  circuit  courts,  held  in  to  attend  up- 
his  county,  when  in  session,  and  the  courts  of  probate,  and  w'hen'in'^  ses- 
the  court  of  county  commissioners,  when  required  by  the  ^'°°' 
judge  of  probate,  and  to  obey  the  lawful  orders  and  chrec- 

tions  of  such  courts. 

3.  To  perform  such  other  duties  as  are,  or  may  be  imposed 
by  law. 

§  691.  Each  sheriff  must  also  enter  in  well  bound  books,  to  keep  a» 
whenever  any  execution  or  order  of  sale  is  received  by  huu,  book?''°° 
the  names  of  the  parties ;  the  character  of  the  process ;  the 
time  of  its  receipt ;  the  date  of  the  judgment,  or  decree,  on 
which  the  same  issued,  if  it  appears  from  such  process ;  the 
amount  of  the  same,  principal,  and  costs ;  the  court  from 
which  it  issued  ;  and  the  name  of  the  attorneys  as  endorsed 
thereon. 

§  692.  He  must  also  enter  on  the  same  page,  against  the  to  enter  re- 
entries required  by  the  preceding  section,  the  amount  he  re-  °^'^'^' 
ceives  on  such  execution,  or  order  of  sale ;  stating  the  prin- 
cipal, interest,  and  costs,  separately ;  and  also  stating,  separ- 
ately, each  item  of  costs  he  receives,  which  is  not  charged  in 
the  bill  of  costs ;  the  time  he  receives  the  same ;  and  his  re- 
turn. 

§  693.  He  must  keep  a  sale  book;  in  Avhich  he  must  en-  saiebook. 
ter  all  the  property  sold  by  him  under  any  process  from  any 
court ;  a  brief  descriiDtion  of  such  process ;  when  the  proper- 
ty was  sold ;  the  purchaser ;  and  at  what  price. 

§  691.  These  books  must  at  all  times  be  open  to  the  in-  Books  open 
spection  of  the  public,  free  of  charge ;  and  must,  within  sixty  tion. '°^^''^^' 
days  after  he  goes  out  of  office,  be  deposited,  and  kept,  in 
the  office  of  the  clerk  of  the  circuit  court  of  the  county. 

§  695.  If  any  sheriff  fails  to  comply  with  the  provisions  Penalty  for 
of  the  last  four  sections,  he  is  guilty  of  a  misdemeanor,  and,  °^°''^'^'- 
on  conviction,  must  be  fined  not  less  than  fifty  dollars. 

§  696.  When  the  office  of  sheriff  is  vacant,  or  the  sheriff  when  the 
is  incompetent  to  act,  the  coroner  of  the  county  must  perform  <=°'"°""'  ^'='*' 
all  the  duties  of  sheriff  of  such  county,  under  the  same  pen- 
alties and  liabilities  imposed  by  law  on  sheriffs. 
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CHAPTBE  VII. 


[title  9, 


THE   COURT   OF   COUNTY   COMMISSIONERS. 


Sec. 

69*7.  HoTV  constituted — a  court  of  rec- 
ord. 

698.  Vacancy;  how  filled. 

699.  Commissioners  ineligible   to  cer- 

tain offices. 

700  )  Quorum  of  court — regular  terms, 

701  y     &c. 


Sec. 

702.  Sjjecial   terms — notice    given    of 

special  term. 

703.  Original  jui-isdiction  of  court. 

704.  Authority  of  the  court. 

705.  Pi'oeeedings   to   be   recorded  by 

judge._ 

706  )  Proceedings  if  judge  absent — if 

707  \      court  divided. 


How    consti- 
tuted. 


Vacancy ; 
how  filled. 


Ineligible  to 
certain  offi- 
ces. 


Quorum 
court. 


Regular 
terms. 


Special 
terms. 


Original    ju- 
risdiction. 


Its  authority. 

County  prop- 
erty. 

County  levy. 


§  697.  Tliere  is  in  each  county  a  court  of  record,  styled 
tlie  court  of  county  commissioners,  composed  of  the  judge  of 
probate,  as  principal  judge,  and  four  commissioners,  who  are 
elected  at  the  times  prescribed  by  this  code,  and  hold  of&ce 
for  three  years. 

§  698.  In  case  of  a  vacanc}^,  it  is  to  be  filled  by  the  court, 
and  the  person  so  appointed  holds  ofl&ce  for  the  remainder  of 
the  term  of  the  commissioner  in  whose  place  he  is  appointed. 

§  699.  No  county  con^nissioner  is  eligible  to,  or  must  dis- 
charge the  duties,  either  as  principal  or  deputy,  of  any  office 
which  is  filled,  or  the  vacancy  in  which  is  supplied  by  the 
court,  or  its  members. 

§  700.  This  court  may  be  held  by  the  judge  of  probate 
and  two  commissioners,  or  by  three  commissioners  without 
the  judge  of  probate  ;  and  if  as  many  as  two  commissioners 
fail  to  attend,  during  the  two  first  days  of  any  term,  the 
judge  of  probate  may  hold  the  court. 

§  701.  Regular  terms  of  this  court  are  held  on  the  second 
Monday  in  February  and  August,  and  the  first  Mondays  of 
April  and  November ;  but  the  time  of  holding  such  regular 
terms  may  be  changed  by  such  court,  to  suit  the  public  con- 
venience, by  an  order,  to  be  entered  on  their  minutes,  and 
due  notice  given  thereof 

§  702.  In  cases  where  officers  are  to  be  appointed,  or  va- 
cancies supplied,  or  any  other  special  duty  required  by  law 
to  be  performed,  a  special  term  must  be  held,  by  direction  of 
the  judge  of  probate,  upon  ten  days'  notice  by  advertise- 
ment in  some  newspaper  in  the  county,  or  by  posting  up  at 
the  court-house  door,  and  two  other  public  places  in  the 
county,  notice  of  the  same. 

§  703.  This  court  possesses  original  jurisdiction  in  relation 
to  the  establishment,  change,  or  discontinuance  of  roads, 
bridges,  causeways,  and  ferries,  within  its  county ;  to  be  ex- 
ercised in  conformity  with  the  provisions  of  this  code. 

§  704.  It  has  authority : 

1.  To  direct  and  control  the  property  of  the  county,  as  it 
may  deem  expedient,  according  to  law. 

2.  To  levy  a  general  tax,  for  general,  and  a  special  tax, 
for  particular  county  purposes,  according  to  the  provisions 
of  this  code. 
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8.  To  examine,  settle,  and  allow,  all  accounts  and  claims,  a^"^'  a<=- 
cliargeable  against  tlie  county.  against  coun- 

4.  To  examine  and  audit  the  accounts  of  all  officers  havina:  T 

,  .  ,.    .  O  Accounts    of 

tiie  care,  management,  collection,  or  disbursement  oi  money  officers, 
belonging  to  the  county,  or  appropriated  for  its  use  and  ben- 
efit. 

5.  To  make  such  rules  and  regulations  for  the  support  of  support  of 
the  poor,  in  the  county,  as  are  not  inconsistent  with  any  law  ^°°'' 

of  the  state. 

6.  To  punish  for  contempts  by  fine,  not  exceeding  ten  dol-  contempts  of 
lars,  and  imprisonment  not  exceeding  six  hours.  '^°^^*" 

7.  To  exercise  such  other  powers  as  are  or  may  be  given 
it  by  the  laws  of  this  state. 

§  705.  The  judge  of  probate  must  record  the  proceedings  ^g°Q,f^^'^(j°2^ 
of  this  court,  make  all  necessary  orders,  and  issue  all  process, 
necessary  to  sustain  its  jurisdiction,  or  maintain  its  authority. 

§706.  When  a  court  is  held  without  the  attendance  of  ifjudge  is  ab- 
the  judge  of  probate,  a  special  clerk  must  be  appointed  for  ^^°'' 
such  term,  who  must  be  paid  by  the  judge  of  probate. 

§  707.  In  all  matters  where  the  court  is  divided,  the  same  if  court  divi- 
must  be  determined  by  the  judge  of  probate.  '^'^^• 


CHAPTER  VIII. 

JUSTICES  AND    CONSTABLES. 

Aeticle  1.  Justices. 
"        2.  Constables. 

ARTICLE  I. 

Justices. 

Sec.  j  Sec. 

708.  Two  justices  for  each  precinct —    711.    Original  jurisdiction  of  justice,  iu 


term  of  office. 

709.  Vacancies;  bow  filled,  <fec. 

710.  Bond;  its  penalty;  by  whom  ap- 

proved, (fee. 


suits. 
712.    Authority  of  justice. 

713  )  Duties  of  justice;  removal  from 

714  I"      preeiuct  vacates  office. 


§  708.  AVithin  the  limits  of  every  election  precinct  are  Elected  for 
two  justices  of  the  peace,  elected  as  hereinbefore  prescribed,  crnct.  ^'^^" 
who  hold  office  for  three  years,  and  until  their  successors  are  gee."  °'  °^' 
qualified. 

§  709.  Vacancies  in  the  office  of  justice  are  to  be  filled  by  vacancies, 
special  election,  as  provided  for  by  section  261,  and  the  just- 
ices so  elected  hold  their  office  for  the  unexpired  term,  and 
until  their  successors  are  qualified. 

§  710.  Before  entering  on  the  duties  of  their  office,  they  Their  bond, 
must  give  bond,  and  security,  payable,  and  conditioned,  as 
provided  by  section  118,  in  the  sum  of  one  thousand  dol- 
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Jurisdiction. 


Amount  of 
fifty  dollars. 


Damage 

suits. 


Forcible 
try,  &c. 
Detinue. 


Authority  of 


lars ;  wliich  bond  must  be  approved  by  the  judge  of  probate 
of  tbeir  count}^,  and  kept  in  his  office. 

§  711.  Justices  of  tbe  peace  have  original  jurisdiction, 
within  their  respective  counties,  to  be  exercised  as  provided 
for  by  law. 

1.  Of  all  actions  founded  on  any  contract,  where  the  sum 
claimed  does  not  exceed  fifty  dollars. 

2.  Of  all  actions  founded  on  any  wrong,  or  injury,  except 
slander,  where  the  damages  claimed  do  not  exceed  fifty  dol- 
lars. 

3.  Of  all  actions  of  forcible  entry,  and  unlawful  detainer. 

4.  Of  all  actions  brought  to  recover  specific  property, 
where  the  value  does  not  exceed  fifty  dollars. 

6.  In  such  other  cases  as  jurisdiction  is,  or  may  be  given 
by  law,  not  contrary  to  the  constitution. 

§  712.  Ever}^  justice  is  a  conservator  of  the  peace  within 
his  county,  and  has  authority  therein  : 

1.  To  administer  oaths,  and  take  affidavits,  except  in  those 
cases  in  which  the  power  is  expressly  restricted  to  some  other 
oflicer. 

2.  To  punish  for  contempts  by  fime,  as  high  as  six  dollars, 
and  by  imprisonment,  not  to  exceed  six  hours,  one  or  both. 

3.  When  the  office  of  constable  in  his  precinct  is  vacant,  or 
in  cases  of  emergency,  to  appoint  a  j)erson  to  act  in  his  place, 
without  giving  bond  and  security,  in  the  execution  of  all 
process,  except  the  collection  of  executions. 

1.  To  take  the  acknowledgment,  or  probate  of  all  deeds, 
or  conveyances,  required  to  be  recorded,  and  certify  the  same 
for  registration. 

5.  To  exercise  such  other  powers  as  are  or  may  be  con- 
ferred on  him  by  law. 

§  713.  It  is  the  duty  of  every  justice  of  the  peace : 

1.  To  keep  a  docket  of  all  causes  brought  before  him,  in 
which  must  be  entered,  the  names  of  the  parties,  the  return 
of  the  officer,  and  the  entry  of  the  judgment;  specifjdng  the 
amount  of  the  same,  and  the  day  of  its  rendition. 

2.  To  issue  all  process  necessary  to  maintain  his  jurisdic- 
diction,  and  enforce  his  authority,  under  such  rules  and  reg- 
idations  as  are,  or  may  be  provided  by  law. 

3.  To  keep  his  office  in  the  election  precinct  for  which  he 
is  chosen. 

4.  To  pay  over  all  moneys  he  may  collect,  or  receive  by 
virtue  of  his  office,  to  the  person  entitled  thereto,  without 
delay. 

5.  To  perform  such  other  duties  as  are,  or  may  be,  required 
of  him  by  law. 

§  714.  Justices  of  the  peace  vacate  their  offices,  by  remov- 
vaSt'l^'^o'f-^  ing  from  their  election  precincts,  and  are  liable  to  a  penalty 
fice.  of  forty  dollars,  for  acting  as  justice  after  such  removal;  to 

be  recovered  before  any  justice  of  the  county  in  which  such 
acttagf  °'"  justice  resides,  by  any  one  suing  for  the  same;  one  half  to 

the  use  of  the  person  suing  for  the  same,  and  the  other  half 

to  the  use  of  the  state. 


justice. 


Administer 
oaths. 


Pimisli  for 
contempts. 

Appoint 
special    con- 
stable. 


Acknowl- 
edgment  of 
deeds,  &o. 


Other  pow- 
ers. 


To  keep 
docket   of 


Issue 

cess. 


To  keep  an 
office  in  his 
precinct. 

Pay  over  mo- 
ney. 


Removal 
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ARTICLE  II.    ° 

Constables. 

Sec.  Sec. 

715.  Constable  for  each  preciuct,  how    718  )  Conservator   of   peace — his    du- 

elected,  and  term,  <fec.  I  119  f      ties. 

716  )  ^r  1        j;n   4      T>     J    f       i  720.  Removal  from   precinct,    vacates 

^j^  j-  Vacancy,  how  fiUed.     Bond,  (fee.    |  j^j^  ^^^g_         ^ 

§  715.  There  is  one  constable  for  every  election  precinct  How  elected. 
in  each  county  in  the  state,  elected  as  hereinbefore  prescribed, 
who  holds  office  for  three  years,  and  until  his  successor  is 
qualified. 

§  716.  Vacancies  in  the  office  of  constable  are  supplied  by  vacancy, 
special  election,  as  provided  for  in  section  264;  and  the  per- 
son elected  holds  for  the  unexpired  term. 

§  717.  Before  entering  on  the  duties  of  their  office,  they  his  bond, 
must  give  bond  with  security  in  the  sum  of  one  thousand 
dollars,  conditioned  and  payable   as  prescribed  by  section 
118,  which  bond  is  to  be  approved  by  the  judge  of  probate, 
and  kept  in  his  office. 

§  718.  Every  constable  is  a  conservator  of  the  peace  within  Peace  om- 

Mi  cers. 

s  county. 

§  719.  Their  duties  are :  Duties. 

1.  To  attend  the  terms  of  the  circuit  court  of  their  county,  Attend  dr- 
when  summoned  by  the  sheriff  for  that  purpose.  when'^re-* 

2.  To  execute,  and  return  all  summons,  executions,  and  Ex^ute 
other  process,  to  them  directed,  by  any  lawful  authority.         cess. 

3.  To  pay  over  moneys  collected  by  virtue  of  their  office,  payovermo- 
to  the  person  entitled  thereto.  "°y- 

4.  To  perform  such  other  duties  as  are,  or  may  be,  required 
of  them  by  law. 

§  720.  They  vacate  their  offices  by  removal  from  the  elec-  Removal 
tion  precinct,  and  are  liable  to  a  penalty  of  forty  dollars  for  from  precinct 
acting  as  constable  after  such  removal ;    to  be  recovered  fice. 
before  any  justice  of  the  county  in  which  he  resides,  by  any 
one  suing  for  the  same ;  one  half  to  the  use  of  such  person, 
and  the  other  half  to  the  use  of  the  county. 


CHAPTER  IX. 


SOLICITORS. 


Sec.  j  Sec. 

721.  Solicitors,  how  elected:  attoi-ney  I  725.  Penalty  for  absence  from  court. 

general,  dkc.  726.  Must  attend  special  terms. 

722.  Vacancies  filled  by  the  governor.    727.  When  solicitor  absent  or  disquali- 

723.  Must  reside  in  the  circiut,  or  va- 1  fied,  tkc. 

cates  office.  j  728.  Salary  of  sohcitors. 

724.  Their  duties  within  their  circuits,  j 

§  721.  The  attorney  general  is,  bv  virtue  of  his  office,  the 
13 
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How  elected,  solicitor  of  the  circuit  in  wliicli  the  seat  of  government  is 
located ;  for  each  other  circuit,  a  sohcitor  is  elected  by  the 
joint  vote  of  the  general  assembly,  who  holds  his  office  for 
four  years, 
Jl'acancies;        g  722.  Yacancics  in  this  office  are  filled  by  the  governor, 
under  the  fifteenth  section  of  the  fourth  article  of  the  consti- 
tution. 
Must  reside      §  723.  Evcry   solicitor   must   reside  in  his  circuit,  after  ■ 
in  the  circuit,  -(^-^ygiyg  niouths  from  the  time  of  his  election,  or  he  vacates' 
his  office ;  and  it  is  the  duty  of  the  judge  of  the  circuit  to 
notify  the  governor  of  such  failure,  who  must  supply  the 
vacancy. 
Their  duties.      §  724.  Their  dutics  are,  within  their  circuits : 
»»*   ^     A       1.  To  attend  on  the  grand  iuries,  advise  them  in  relation  i 

Attend  and  o  .  J  )  _ 

advise  grand  to  mattcrs  01  law,  and  examine  and  swear  witnesses  beiore : 

juries,  &c.       ^l^atbody. 

Indictments.      2.  To  draw  up  all  indictments,  and  to  prosecute  all  indict-  ■ 

able  offences. 
Civil  suits        3.  To  prosecute  and  defend  any  civil  action  in  the  circuit : 
party.^'''''^  '^  court,  in  the  prosecution  or  defence  of  which  the  state  is 
interested. 

4.  To  perform  such  other  duties  as  are  or  may  be  required  i 
by  law. 
Penalty   for      §  725.  The  solicitors  must  attend  each  regular  term  of  the 
fug  coml?^'  circuit  court  in  their  circuits,  and  remain  until  the  business 
of  the  state  is  disposed  of:  if  absent,  a  conditional  judgment , 
must  be  rendered  against  them  for  one  hundred  dollars,  to  i 
be  made  absolute,  on  notice  to  such  solicitor  at  the  next  term  i 
thereafter,  unless  a  good  excuse  is  rendered. 
.,,   ,  §  726.  The  solicitor  must  also  attend  each  special  term  off 

Attend    cer-         <j.         .  .        ^     „  -,  --in  i  n-i 

tain  special  the  circuit  court,  held  lor  the  trial  oi  persons  charged  with 
terms.         felony ;  and  on  failure  so  to  do,  a  conditional  judgment  musti 

be  rendered  against  him  for  fifty  dollars,  to  be  made  abso-  • 

lute,  as  in  the  preceding  section,  unless  a  good  excuse  is  ren-  ■ 

dered. 
If  solicitor  _        I  727.  The  presiding  judge,  when  the  solicitor  is  absent,, 
qualified,      or  whcu  he  is  connected  with  the  party  against  whom  it  is 

his  duty  to  aj)pear,  by  consanguinity,  or  affinity  within  the 

fourth  degree,  must  appoint  a  competent  attorney  to  act  in 

his  place. 
Salary.  |  728.  The  soUcitors,  except  the  attorney  general,  receive 

an  annual  salary  of  two  hundred  and  fifty  dollars. 


CHAP.   10.]  OF   THE   JUDICIAKY.  195 

CHAPTBE  X. 

ATTORNEYS. 

Sec.  ;  Sec. 

729.     Who  may  practice  as  attorneys.  \  14:1.     Causes  of  removal  of  attorney. 

'730.     Extent  of  the  license  to  practice.  '  748.     Other  causes  of  removal,  or  sus- 

731.  Who  may  be  licensed.  pension. 

732.  Application  for  license.  j  749.  )  At  whose  instance  done,  charge 
738.  [Examination  of  applicant ;  order    750.)      to  be  in  writing. 

734.  j      of  admission.  751.  )  Charge  to  be  sworn  to,  attorney 

735.  )  Oath  of  attorney;    penalty    for    752.  [      cited  to  answer. 

736.  )      practicing  before  oath.  753.     In  delimit  of  appearance,  charge 

737.  Party  may  manage  his  own  cause,  j  examined,  &c. 

738.  Duties  of  attorneys.  754.  )   .  ,  i      „ 
^,^n      T\-        vc    t-       i      I.  ■     a:          \^,~r.    J- Answer,  liow  made,  ffic. 

739.  Disqualincationofcertamoincers.  ;  7o5.  )  ' 

740.  Judges  of  probate  not  to  prac- 

tice in  certain  cases. 

741.  Clerks  and  registers  not  to  prac- 

tice in  their  courts. 

742.  Penalty  for  practicing  by  these 

persons. 

743.  Authority  of  attorneys  in  cause. 


744.  )  rroceediags  ou  appearance  with- 

745.  )       out  authority,  penalty. 

746.  Proof  of  authority,  when  requir- 

ed, how  made. 


756.  How  tried,  accused  may  demancE 

757.  Appeal  taken  to  supreme  court. 

758.  In  whose  name  conducted,  Ac. 

759.  )  Testimony,    security    for    costs, 

760.  )      how  costs  awarded. 

761.  Proceedings  on  death  of  inform- 

ant. 

762.  When  attorneys  of  other  states 

may  practice. 


§  729.  The  following  persons  only  are  entitled  to  practice  who  may 
in  the  courts  of  this  state :  auomeys.^ 

1.  Those  who  have  been  regularly  licensed  under   the 
laws  of  this  state,  before  the  adoption  of  this  code. 

2.  Those  who  are  hereafter  admitted  by  a  license  from  the 
supreme  court,  the  court  of  chancery,  or  a  circuit  court. 

§  730.  Those  who  have  been  regularly  licensed  under  the  in  what 
laws  of  this  state,  can  practice  only  in  such  courts  as  their  '^°^'^ " 
license  authorizes  them ;  those  who  are  hereafter  admitted  to 
the  supreme  court,  may  practice  in  all  the  courts  in  this  state ; 
and  those  admitted  by  any  chancery  or  circuit  court,  may 
practice  in  any  court  of  the  state,  except  the  supreme  court. 

S  731.  Any  white  male,  of  the  age  of  twenty-one  years,  of  who  to  re- 

"  n  1      I  ,  11  "  J.1  •    • ,  T    ceive  license. 

good  moral  character,  and  who  possesses  the  reqmsite  quali- 
fications of  learning  and  ability,  is  entitled  to  admission  to 
practice  in  any,  or  all  the  courts  of  this  state. 

§  732.  For  the  purposes  of  admission,  he  must  apply  to  Application 
the  supreme  court,  the  court  of  chancery,  or  the  circuit  court,  ^°""  ^'°^'^^^- 
and  must  show : 

1.  That  he  is  of  the  ago  of  twenty-one  3^ears,  which  proof  P>"oof  to  be 
may  be  made  by  his  own  aflidavit, 

2.  That  he  is  of  good  moral  character,  which  may  be 
proved  by  certificate,  or  other  evidence  satisfactory  to  the 
court. 

§  733.  The  applicant  must  also  be  examined  in  open  court,  character  of 
toiiching  his  knowledge :  examination. 

1.  Of  the  law  of  real  property. 

2.  Of  the  law  of  personal  property. 

3.  Of  the  law  of  pleading,  and  evidence. 
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4.  Of  the  commercial  law. 

5.  Of  the  criminal  law. 

6.  Of  chancery,  and  chancery  pleading. 

7.  On  the  statute  laws  of  the  state. 

Order  for  ad-      §  '^^'^-  I^)  ^^^  examination,  the  applicant  is  found  duly 

mission  to  qualified  in  all  the  branches  specified  in  the  preceding  section, 
the  court  must  direct  an  order  to  be  entered,  that  the  appli- 
cant is  of  the  age  of  twenty-one  years,  of  good  moral  charac- 
ter, and  possesses  the  requisite  qualifications  of  learning  and 
abihty,  to  practice  in  the  several  courts  of  this  state,  in  which 
his  license  entitles  him  ;  and  upon  the  entry  of  such  order, 
obtaining  his  license,  and  taking  the  oath  prescribed  by  the 
following  section,  he  is  entitled  to  practice  accordingly. 

Oath  of  at-      §  735.  Evcry  attorney,  before  commencing  joractice,  must 

torney.  iq]^q  an  oath  to  support  the  constitution  of  this  state,  and  of 
the  United  States,  and  not  to  violate  the  duties  enjoined  on 
him  by  law ;  which  oath  must  be  filed  in  the  office  of  the 
clerk,  or  register  of  the  court  by  which  he  is  licensed. 

Penait    for       ^  ^^^'  ^^  ^^J  attomcy  commcnccs  practice  before  taking 

not  taking    and  filing  the  oath  prescribed  by  the  preceding  section,  he 

the  oath.  forfeits  the  sum  of  two  hundred  dollars,  one  half  to  the  use 
of  the  person  suing  for  the  same,  and  the  other  to  the  use  of 
the  state. 

appear  "i^f       §  ^^'^-  ^^J  pcrsou  may,   however,  conduct  and  manage 

person.        kis  owu  casc,  in  any  court  of  this  state. 

Duties.  §  738.  It  is  the  duty  of  attorneys : 

To  support       1-  To  support  the  constitution  and  laws  of  this  state,  and 

tk)n^°°^"''''  ^^^  United  States. 

Behave  re-       2.  To  maintain  the  respect  due  to  courts  of  justice,  and 

spectfuuy  to  indicial  officers. 

courts.  nm  T  n  ^  r-  •  •     •  ^ 

To  sustain       3.  To  cmpioy,  lor  the  purpose  ol  maintaining  tiie  causes 
causes  fairly,  coufidcd  to  them,   such  mcaus  only  as  are  consistent  with 
truth  ;  and  never  to  seek  to  mislead  the  judges  by  any  arti- 
fice, or  false  statement  of  the  law. 
To  preserve      4.  To  maintain  inviolate  the  confidence,  and,  at  every  peril 
cuTnts.  °     to  themselves,  to  j^i^eserve  the  secrets  of  their  clients. 
Deal  justly  to      5.  To   abstaiii   from   all   offensive    personalities,    and   to 
and"parties.  advaiicc  uo  fact  prejudicial  to  the  honor  or  reputation  of  a 
party,  or  a  witness,  unless  required  by  the  justice  of  the 
cause  with  which  they  are  charged. 

6.  To  encourage  neither  the  commencement  nor  continu- 
ance of  an  action,  or  proceeding,  from  any  motives  of  passion 
or  interest. 

7.  Never  to  reject,  for  any  consideration  personal  to  them- 
selves, the  cause  of  the  defenceless  or  oppressed. 

Certain  offi-      §  739.  No  judgc  of  tlic  supremc  or  circuit  court,  chancel- 
fie"  '^^^^ '"  lor,  sheriff,  or  deputy  sheriff",  must  practice  in  any  of  the 

courts  of  this  state. 
Judge  of  pro-      §  740.  The  judgcs  of  probate  cannot  appear  in  any  suit  or 
practice*  in  proceeding  in  their  county,  touchmg  any  matter,  of  which, 
certaincases.  -Qudcr  scctiou  670  of  this  codc,  they  have  original  jurisdic- 
tion ;  or  for,  or  against  any  public  officer,  or  his  securities, 
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whose  bond  is  required  to  be  taken,  or  approved  by  them ; 
or  appear  as  attorney  in  any  court  of  this  state,  in  the  prose- 
cution or  defence  of  any  suit  for  or  against  any  executor, 
administrator  or  guardian. 

§  741.  No  clerk,  or  register,  can  practice  in  the  court  of  cierks  and 
which  he  is  the  clerk  or  register.  "^^'^  ^''^' 

§  742.  Any  one  appearing,   or  practicing,  in  violation  of  Penalty, 
the  three  preceding  sections,  forfeits  the  sum  of  one  hundred 
dollars ;  one  half  to  the  use  of  the  person  suing  for  the  same, 
the  other  half  to  the  use  of  the  state. 

§  743.  An  attorney  has  authority  to  bind  his  client,  in  any  ^j'Jq'J"^'^  9^ 
action,  or  proceeding,  by  any  agreement  in  relation  to  such  an  action  in 
cause,  made  in  writing,  or  by  an  entry  to  be  made  on  the 
minutes  of  the  court. 

§  744.  If  it  be  alleged  by  a  party  for  whom  an  attorney  u  attorney 
appears,  that  he  does  so  without  authority,  the  court  may,  oSJ'*^authod- 
at  any  stage  of  the  proceedings,  relieve  the  party  for  whom  ty. 
the  attorney  has  assumed  to  appear,  from  the  consequences 
of  his  acts. 

§  745.  Any  attorney  aj^pearing  for  a  person,  without  being  penalty, 
employed,  is  guilty  of  a  high  misdemeanor,  and,  on  convic- 
tion thereof,  must  be  fined  in  a  sum  not  less  than  five  hun- 
dred dollars,  and  shall  be  incompetent  to  practice  in  any 
court  of  this  state. 

§  746.  The  court  or  judge  may,  on  motion  of  either  party,  Proof  of  au- 
and,  on  showing  reasonable  grounds  therefor,  require  the  whe"  ^re- 
attorney  for  the  adverse  party,  or  for  one  of  several  adverse  ^'^"^'^^■ 
parties,  to  produce,  or  prove,  the  authority  under  which  he 
appears;    and,   until  he  does  so,  may  stay  all  proceedings 
by  him  on  behalf  of  the  party  for  whom  he  assumes  to  ap- 
pear ;  but  the  oath  of  the  attorney  is  presumptive  evidence  ho^  "i^de. 
of  his  authority. 

§  747.  An  attorney  must  be  removed  for  the  following  causes  of  re- 
causes  by  the  circuit  court :  ™°^^ '  . 

1.  Upon  his  being  convicted  of  a  felony  other  than  man- 
slaughter, or  misdemeanor  involving  moral  turpitude;  in 
either  of  which  cases  the  record  of  his  conviction  is  conclu- 
sive evidence. 

2.  When  any  judgment  is  rendered  against  him,  for  money 
collected  by  him  as  an  attorney,  upon  which  judgment  and 
execution  has  issued,  and  been  returned  no  property ;  in 
which  case  the  record  of  the  judgment  and  execution  is  coiP 
elusive  evidence. 

§  748.  For  the  following  causes  he  may  be  removed  or  other  causes, 
suspended : 

1.  Upon  its  being  shown,  to  the  satisfaction  of  the  court, 
that  he  has  been  guilty  of  any  deceit  or  willful  misconduct 
in  his  profession. 

2.  For  a  willful  disobedience,  or  violation,  of  the  order  of 
a  court,  requiring  him  to  do,  or  forbear,  an  act  connected 
with,  or  in  the  course  of  his  profession. 

3.  For  a  willful  violation  of  any  of  the  provisions  of  sec- 
tion 738. 
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At  whose  in-      g  749.  The  proceedings  to  remove,  or  suspend  an  attorney, 
stance.        ^^  provided  for  in  the  two  last  sections,  may  be  taken  by  the 
court  of  its  own  motion,  or  upon  the  motion  of  any  third 
party, 
in^wrfting.''^      §  ^50.  The  accusatiou  must  be  in  writing,   and  when  the 
proceeding  is  taken  by  the  court,  it  may  be  drawn  up  by 
the  solicitor,  or  the  clerk,  under  the  direction  of  the  court. 
Sworn  to.  g  751,  If  thc  procccdiugs  are  upon   the    information  of 

another,  the  accusation  must  be  verified  by  the  oath  of  the 
person  making  it,  or  some  other  person,  and  presented  to  the 
court. 
Court  to  cite      §  752.  The  court  must  then,  if  of  opinion  that  the  accusa- 
answM^  *°    tion  would,  if  true,   be  grounds  of  removal,  or  suspension ; 
make  an  order  requiring  the  accused  to  appear  and  answer 
the  same,  at  a  specified  day  during  the  same,  or  at  the  next 
term ;  and  must  cause  a  copy  of  the  order  and  accusation,  to 
be  served  on  the  accused,  within  a  prescribed  time  before 
the  day  appointed  in  the  order. 
Accused  I  753.  The  accused  must  appear  at  the  time  apjDointed 

mus  answer.  ^^^  :j.j^^  order,  and  answer  the  accusation,  unless  for  sufficient 
cause  the  court  assign  another  day  for  that  purpose ;  if  he  do 
not  appear,  the  court  may  proceed  and  determine  the  accu- 
sation in  his  absence. 
Demurrer  or      §  754.  Tlic  accuscd  may  answcr,  either  by  objecting  to 
issue.  ^i^g  sufficiency  of  the  accusation,  or  by  denjdng  its  truth ; 

either  of  which  must  be  entered  on  the  minutes. 
Demurrer  |  755.  If  the  objcctiou  to  the  sufficiency  of  the  accusation 

overruled.     -^^  ^^^  sustaiucd,  the  accused  must  answer  it  forthwith. 
Trial  by  jury      §  756.  If  hc  plead  guilty,  or  refuse  to  answer  the  accusa- 
if  demanded,  ^[qt^^  ^]jq  court  must  procccd  to  judgment  of  removal,  or  sus- 
pension ;  if  he  deny  the  accusation,  the  court  must  imme- 
diately, or  at  such  time  as  it  may  appoint,  proceed  to  try  the 
same ;  the  accused  having  a  right  to  demand  a  trial  by  jurj^. 
Appeal.  §  757.  A  judgment  of  acquittal  is  final ;  but  from  a  judg- 

ment of  removal  or  suspension,  the  accused  may  appeal  to 
the  supreme  court  at  any  time  within  thirty  days  after  the 
judgment. 
In  whose  §  758.  The  proceedings,  when  instituted  by  the  court  of 

name  con-  j^g  q^j^  motiou,  are  conducted  in  the  name  of  the  state  ;  the 

ducted.  .  '  .  .  .  ,        ,       ' 

solicitor  appearing  to  sustain  tiie  accusation ;  and  wlien,  on 

the  information  of  another  in  the  name  of  the  state,  on  the 

information  of  such  person. 

Testimony.        §  759.  Either  party  has  a  right  to  subpoenas,  and  other 

process  to  compel  the  attendance  of  witnesses,  and  testimony 

may  be  taken  by  deposition,  in  such  cases,  and  in  the  same 

manner,  as  in  actions  at  law ;  and  the  court  may,  in  its  dis- 

security  for  cretioii,  require  the  informant  to  give  security  for  costs ;   and 

*^°^'^'  failing  so  to  do  within  the  time  prescribed,  the  proceedings 

must  be  dismissed  at  the  costs  of  the  informant. 
Costs;  how       §  760.  When  the  proceedings  are  in  the  name  of  the  state, 
awarded.      ^j^g  costs  are  paid,  as  in  criminal  cases ;  when  in  the  name  of 
the  state  on  the  information  of  another,  if  the  accusation  is 
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not  sustained,  judgment  is  rendered  against  the  informant, 
and  Ms  security  for  costs,  if  the  same  has  been  given ;  but  if 
the  accusation  is  sustained  against  the  accused,  judgment 
for  costs  must  be  rendered  against  him. 

§  761.  Upon  the  death  of  the  informant,  if  there  be  but  on  death  of 
one,  the  proceedings  abate,  unless  some  other  person  is  sub-  '^'°™^°*- 
stituted  in  his  place,  which  may  be  done  on  application  to 
the  court.     If  there  is  more  than  one  informant,  the  proceed- 
ings continue  on  the  information  of  the  survivors. 

§  762.  Attorneys  at  law  residing  in  other  states  of  the  w?^°f°''«'sn 
Union,  having  a  license  to  practice  law  therein,  may  practice  may  prac- 
in  any  of  the  courts  of  this  state,  when  by  law  the  attorneys  *"^^' 
of  this  state  are  permitted  to  practice  law  in  such  state ;  and 
such  attorneys,  when  practicing  in  the  courts  of  this  state, 
are  subject  to  all  the  rules  and  regulations  prescribed  in  this 
chapter. 


^\\\t  10. 

COUNTY  ORGANIZATION. 


Chapter  1  Incorporation  of  counties;  deeds,  contracts,  and  agreements  for  the 
benefit  of ;  county  property  and  county  claims. 
"         2.  County  revenue. 
"         3.  The  coroner. 
"         4.  County  surveyor. 

CHAPTEE   I. 


INCORPORATION   OF    COUNTIES;    DEEDS,    CONTRACTS,     AND 
AGREEMENTS  FOR  THE  BENEFIT  OF  ;    COUNTY  PROPERTY, 
AND    COUNTY   CLAIMS. 

Sec  I  Sec 

763.  County  a  body  corporate,  <fec  769.  County  jail,   how  eonsti-ucted  and 

764.  Deeds  to  others  for  use  of  county, .  arranged. 
vest  title  in  county,  <tc.                 I  770.  Tax  to  be  levied  for  building  jail. 


765.  Court   of    county    comnussioners 

have  custody  of  its  property,  <fec. 

766.  County  buildings  erected  and  re- 

paired by  county. 

767.  Sheriff  has  charge  of  court  house. 


771.  Penalty  on  commissioners,  (fee,  for 

neglect. 

772.  Grand  jury  to  inspect  jail,  tfec 

773.  Court  of  county  commissioners  to 
audit    claims  on    county  and 


(fee  register  allowed  claims. 

768.  Duty  of  court  of  county  commis-  j  774.  If  not  allowed,  claim  may  be  with, 

sioiiers    to  build  jail  and    court  i  di'awn. 

house.                                               775.  Claims  barred   if  not   presented, 

I  (fee;  minors'  claims. 

§  763.  Every  county  which  has  been,  or  may  be  cstab-  counties  ave 
lished  in  this  state,  is  a  body  corporate,  and  with  power  to  mte?^  '^'"^^°' 
sue  or  bo  sued  in  any  court  of  record. 

§  761.  All  deeds,  conveyances,  or  grants,  which  have  conveyances 
been,  or  may  be  made  to  any  officer  or  person  for  the  use  county.  "^ 
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and  benefit  of  the  county,  vests  in  sucli  county  the  title  as 
fully  jis  if  made  to  such  county  by  name. 
Sale  of  its       §  765.  The  court  of  county  commissioners  have  the  con- 
reai  estate.    ^j.q|  q£  ^yi  property  belonging  to  the  county,  and  may,  by  an 
order  to  be  entered  on  their  minutes,  direct  the  disposal  of 
any  real  property  which  can  be  lawfully  disposed  of,  and  ap- 
point a  commissioner  to  make  titles  thereto ;  and  the  con- 
veyance of  such  commissioner,  in  accordance  with  such  order, 
invests  the  grantee  with  the  title  of  the  county. 
County  §  766.  The  county  buildings  are  to  be  erected  and  kept 

buildings,      jj^  order  and  repair  at  the  expense  of  the  county,  under  the 
direction  of  the  court  of  county  commissioners  ;  which  court 
is  authorised  to  make  all  necessary  contracts  for  that  purpose. 
Court  house      §  767.  Thc  shcriff  has  chargc  of  the  court  housc,  and  must 
she^iff.^"*^  °^  prevent  trespasses,  keep  out  intruders,  and  keep  it  and  the 
ground  attached  thereto  in  order;  reporting  from  time   to 
time  the  repairs  required  to  the  court  of  county  commission- 
ers. 
Court  Of  §  768.  It  is  the  duty  of  the  court  of  county  commissioners 

m^siwiersTo  ^f  cach  couuty,  to  erect  a  court  house,  jail,  and  the  other  ne- 
erect  build-  ccssary  couuty  buildings ;  and  such  court  has  authority  to 

levy  a  special  tax  for  that  purpose. 
County  jail.       §  769.  The   couuty  jail  must  be  of  suf&cient   size   and 
strength   to  contain   and  keej)   securely  the   prisoners  and 
debtors  which  may  be  confined  therein ;  and  must  contain  at 
least  three  apartments,  properly  ventilated,  so  as  to  secure 
the  health  of  those  confined  therein;  one  for  debtors;  one 
for  criminals ;  and  one  for  females. 
Tax  to  be       §  770.  It  is  the  duty  of  the  court  of  county  commissioners 
biSding  jail,  of  each  couuty,  within  six  months  after  the  adoption  of  this 
code,  if  there  is  not  a  sufficient  jail  in  their  county,  to  levy  a 
county  tax  for  the  erection  thereof,  and  cau.se  proposals  to  be 
issued  for  building  or   repairing  the  same,   within  twelve 
months  thereafter. 
„    ,,     ,        S  771,  If  the  court  of  county  commissioners  fail  to  make 

Penalty    for    ,    <^.,  n  •  t  i  •    -i  t 

neglect.        the  Icvy  as  aioresaid,  and  to  erect  a  county  jail,  correspondmg 
with  the  provisions  of  section  769,  the  persons  composing 
said  court  are  severally  guilty  of  a  misdemeanor,  and,  on 
conviction,  must  be  fined  not  less  than  fifty  dollars  ;  but  any 
member  thereof  may  exonerate  himself  from  such  fine  by 
proving  that  he  was  in  favor  of  levying  a  tax  suf&cient  for 
the  erection  or  repair  of  the  county  jail,  but  was  overruled 
by  his  colleagues. 
Grand  jury      §  772.  It  is  the  duty  of  the  grand  jury  to  inspect  the  jails 
jaii."''^'^*^'    of  their  county ;  and  if  it  be  found  that  such  jail  is  not  con- 
structed in  the  manner  prescribed  by  section  769,  and  so 
strongly  and  securely  built  as  to  prevent  the  escape  of  pris- 
oners confined  therein,  and  properly  ventilated,  they  must, 
after  twelve  months  from  the  adoption  of  this  code,  or  from 
the  time  when  the  provisions  thereof  take  efiect,  and  as  often 
thereafter  as  may  be  necessary,  cause  the  persons  composing 
the  court  of  county  commissioners,  at  the  time  such  jail  was 
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insufficient,  to  be  indicted;  and  it  is  the  duty  of  tlie  judges 
of  the  circuit  court  to  give  this  haw  in  charge  of  ihe  grand 
jury. 

§  773.  The  court  of  county  commissioners  must,  in  term  ciaims 
time,  audit  all  claims  against  their  respective  coimties ;  and  ty^"^^ 
every  claim,  or  such  part  thereof,  as  is  allowed,  must  be  reg- 
istered in  a  book  kept  for  that  purpose ;  and  the  judge  of 
probate  must  give  the  claimant  a  warrant  on  the  treasury  for 
the  amount  so  allowed. 

§  774.  If  the  claim  is  rejected,  or  not  allowed  in  full,  the  ciaim;when 
claimant  may  withdraw  the  same.  withdrawn. 

§  775.  All  claims  against  counties  must  be  presented  for  -wTien 
allowance  within  twelve  months  after  they  accrue,  or  become  barred, 
payable,  or  the  same  are  barred,  unless  holden  by  minors  or 
lunatics,  who  are  allowed  twelve  months  after  the  removal  of 
such  disability. 


CHAPTER  II. 

COUNTY  REVENUE. 


Article  1.  Ho-w  raised  and  collected. 
"         2.  County  treasurer. 

AKTICLE  I. 

How  raised  and  collected. 

Sec.  I  Sec. 

776.  County  levy,  by  whom  assessed,  j  782.     Sheriff  to  pay  over  money  receiv- 

by  whom  collected.  !  ed  for  county,  ifec. 

777.  What  money  receivable.  i  783.     Penalties  for  neglect  of  these  du- 

778.  I  County  tax  on  suits.     On  Keen- 1  ties;  notice  to soUcitor. 

779.  )      ses.  I  784.     Penalty  on  treasurer  for  fiiilure 

780.  Judge  of  probate  to  make  return,  j  to  give  such  notice. 

and  pay  over  money,  <fec.  !  785.     Proceedings  against  defaulters  to 

781.  Circuit  clerk's  statement  of  fines  '  county. 

and  money  received.  786.     Commissions  of  tax  collector. 

§  776.  The  court  of  county  commissioners  must,  in  each  county  tax; 
year,  levy  a  tax  for  county  purposes,  not  exceeding  one  hun-  and  couecl;- 
dred  per  cent,  on  the  amount  of  the  state  assessment ;  and  *=''• 
for  the  amount  so  levied,  the  court  must  issue  its  warrant  to 
the  tax  collector,  who  must  collect  the  same  at  the  same  time 
and  in  the  same  manner  as  the  state  tax  is  collected ;  and  all 
taxes,  collected  under  such  warrant,  he  must  pay  to  the  coun- 
ty treasurer,  at  such  times  as  the  court  may  prescribe. 

§  777.  Such  court  may  direct  the  tax  collector  to  receive  Funds  re- 
any  current  coiii  or  bank  bills.  '^^'^^''  °' 

§  778.  The  sum  of  two  dollars  must  be  charged  by  the  county  tax 
clerk  of  the  circuit  court  of  each  county  in  the  bill  of  costs,  ^^^  ^"ei>cuit 
on  every  suit  or  motion  for  the  recovery  of  money,  claim  of  court. 
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property,  contestation  of  garnishee's  answer,  and  on  every 
conviction  on  any  indictment,  wliicli  when  collected  must 
be  paid  to  the  county  treasurer. 
^    ,.  S  779.  The  iudge  of  probate  of  each  county  must  collect 

On    lic6ns6S         ^  u       <D  X  *j 

&c.  '  on  all  licenses^  and  other  sources  of  state  revenue  collected 

by  him,  the  per  centage,  levied  by  the  court  of  county  com- 
missioners for  county  purposes. 
Judge  of  pro-  §  780.  Each  judge  of  probate  must,  by  the  first  Monday 
tarn  a°state-  i^^  January,  render  to  the  county  treasurer  a  statement  in 
ment  of  tax  writing,  and  on  oath,  of  the  amount  received  by  him  for  the 
him.  county,   up  to  the  first  day  of  the  year,  stating  from  whom, 

for  what  purpose,  and  the  amount  received ;  and  must  pay 
over  the  same,  deducting  fiye  per  cent,  therefrom  for  his 
compensation,  to  the  county  treasurer. 
Clerk  of  cir-      §  781.  The  clcrks  of  the  circuit  courts  must,  within  ten 
rSurn°"a  *°  ^^J'&  after  each  term,  render  to  the  county  treasurer  a  state- 
statement,     raent,  in  writing,  and  on  oath,   of  the  fines  assessed  during 
such  term,  the  amount  of  each,  and  against  whom,  and  also 
what  money  he  has  received  for  the  county  ;  specifying  from 
whom,  on  what  account,  and  the  amount  in  each  case  ;  and 
after  deducting  from  such  amount  five  per  cent,  for  his  com- 
pensation, must  pay  the  balance  to  the  county  treasurer, 
statement  of      §  782.  The  sheriff  of  each  county  must,  three  days  before 
sheriff.         each  term  of  the  circuit  court  in  their  respective  counties, 
render  to  the  county  treasurer  a  statement,  in  writing,  and 
on  oath,   of  the  moneys  received  by  him  for  the  county ; 
specifying  the  amount  received  in  each  case,  from  whom, 
and  after  deducting  from  such  amount  five  per  cent,  for  his 
compensation,  pay  the  balance  to  the  county  treasurer. 
Penalty  for       R  783.  Any  of&cer  failing  to  observe  the  provisions  of  the 

fi3,iliir6  to  re-    1  .  ...  »      ^ 

tm-n  state-  thrcc  preceding  sections,  is  guilty  of  a  misdemeanor,  and,  on 
pay 'over'^  couviction  thereof,  must  be  fined  not  less  than  one  hundred 
^°?^y-  f     dollars :  and  the  county  treasurer  must  give  notice  thereof 

Notice  of  -,'..  -  ,       J  ,-,  PI- 

failure.        to  the  solicitor  by  the  second  day  oi  the  circuit  court  next 

thereafter,  who  must  present  the  same  to  the  grand  jury. 
Penalty  for       §  781.  Any  couiity  treasurer  failing  to   give  the  notice 
notk-e^*"^'^^  as,  and  within  the  time,  required  by  the  preceding  section, 
is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  one  hundred  dollars. 
Proceedings       §  785.  If  any  tax  collector,  judge  of  probate,  sheriff,  clerk, 
feuiters  '''^"  '^^  other  officer,  or  person,  fails  to  pay  to  the  county  treasu- 
rer within  the  time  prescribed  by  law,  or  in  case  no  time  is 
fixed  by  law,  on  demand  of  such  treasurer,  any  money  he 
has  collected  or  received  for  the  county  ;  judgment  may  be 
recovered  against  such  person,  or  such  ofiicer  and  his  securi- 
ties, or  any  or  either  of  them  having  ten  days  notice,  by 
motion  in  the  circuit  court,  in  the  name  of  the  county  of 
such  treasurer,  for  the  amount  so  collected,  or  received,  with 
interest  from  the  time  fixed  for  the  payment,  or  from  the 
demand  when  no  time  is  fixed,  ten  per  centum  damages,  and 
costs. 

§  786.  The  tax  collector  is  allowed  the  same  compensa- 
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tion  for  collecting  the  county   taxes  as  for  collecting  tlie  Pay  of  tax 
state  tax.  .  "'''"'''"' 


ARTICLE  II. 

County  treasurer. 


Sec. 

787.  How  appointed  and  removed. 

788.  )  His  bond,  tfee. ;    failure   to   give 

789.  )      bond  vacates  office. 

Hqi'  [His  oath;  his  duties. 

792.  Who  incompetent  to  act. 

793.  )  Books  furnished  by  the  county, 

794.  )      annual  account  recorded. 


Sec. 

795.  When   treasurer  refuses  to  pay 

allowed  claims,  (fee. 

796.  Committee  to  examine  his  books 

and  vouchers. 

797.  Penalty  for  violation  of  duty. 

798.  Proceedings  on  death,  or  termina- 

tion of  office. 

799.  Compensation  of  treasurer  ;  form 

of  accounts. 


§  787.  A  county  treasurer  is  appointed  for  three  years,  Appoint. 
and  until  his  successor  is  qualified,  by  the  court  of  county  °^^°'- 
commissioners  in  each  county  in  the  state ;  removable  by  ^^^  j.^. 
such  court  whenever,  in  its  opinion,  the  public  good  requires ;  moved, 
and  with  power  to  declare  and  supply  any  vacancy, 

§  788.  The  county  treasurer  must  give  bond,  with  two  his  bond, 
sureties,  in  double  of  the  estimated  amount  of  the  county 
revenue,  to  be  determined  by  the  court  of  county  commis- 
sioners ;  payable  to  the  county,  and  conditioned  to  discharge 
the  duties  of  his  ofiice  during  the  time  he  may  continue  in 
office,  or  discharge  any  of  the  duties  thereof;  which  bond  is 
to  be  approved  by  the  judge  of  probate,  and  filed  in  his  office. 

§  789,  If  any  county  treasurer  fails  to  give  bond  within  Failure  to 
ten  days  after  his  appointment,  his  office  is  vacated.  ^^®  ^°'^^- 

§  790.  He  must  also,  before  entering  on  his  duties,  take  an  oath. 
oath  to  discharge  the  duties  of  his  office  to  the  best  of  his 
ability,  so  long  as  he  continues  to  discharge  any  of  the  duties 
thereof;  which  oath  must  be  filed  with  his  bond, 

§  791.  It  is  the  duty  of  the  county  treasurer :  iiis  duties 

1.  To  receive  and  keep  the  money  of  his  county,  and  dis-  xo^  receive 
burse  the  same  according  to  law.  countyfunds. 

2.  To  register,  according  to  the  forms  herein  prescribed,  To  register 
in  well  bound  t30oks,  all  claims  allowed  by  the  court  of  ciaii^. 
county  commissioners,  and  presented  to  him;  designating 

the  date  of  the  allowance,  when  presented,  the  character  of 
the  claim,  to  whom  allowed,  and  the  amount. 

3.  To  number,  register,  and  pay  all  claims  in  the  order  in  to   pay 
which  they  are  presented ;  and  on  payment,  to  take  a  receipt  il^^l  *'' 
for  the  same,  and  to  mark  on  the  register  the  word  "paid," 
against  the  same. 

4.  To  keep  a  correct  account  of  the  receipts  and  disburse-  to  keep  an 
ments  of  all  money  received  by  him  for  the  county,  accord-  receip'ts  and 
ing  to  the  forms  herein  prescribed,  charging  hiinseif  with  all  tUsburBe-i 
moneys  so  received,  of  whom,   on  what  account,  and  the 
amount;  and  crediting  himself  with  all  payments,  stating 
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the  mimber,  and  character  of  the  claim,  in  whose  favor,  and 
the  amount. 
To  examine  6.  To  examine  the  dockets  of  the  circuit  court,  and  sheriff, 
sheriff's'  ^""^  scmi-annually ;  to  demand  and  receive  all  moneys  due  to  the 
dockets.  county ;  and  to  institute  proceedings  against  defaulters. 
To  account  6.  To  submit  to  the  court  of  county  commissioners,  at  the 
wu"ir^the  ^^^^  term  in  each  year,  the  register  of  claims ;  his  account  for 
court  of  coun-  the  year  balanced  ;  vouchers  for  the  pajmients  ;  an  estimate 
y  comm  s.    ^^  ^^^  indebtedness  of  the  county  for  the  coming  year,  and 

the  means  of  providing  for  the  same. 
To  give  it  in-      7.  To  make  reports,  and  give  information  to  the  court  of 
w™n'i°e^     county  commissioners,  when  required,  respecting  all  matters 
quired.        relating  to  the  finances  of  the  county. 

8.  To  perform  such  other  duties  as  are  or  may  be  by  law 
required  of  him. 
Certain  per-      §  792.  JSTo  pcrsou  cau  hold  the  office  of  county  treasurer, 
sons  ineiigi-  j^^d  judge  of  probatc,  county  commissioner,  sheriff,  clerk  of 
the  circuit  court,  tax  collector,   assessor,  or  either  of  such 
offices  at  the  same  time. 
Books;  how      §  793.  The  books  of  the  county  treasurer  are  to  be  pro- 
provi  e  .      yj(-je(j  g^^  ii^Q  expense  of  the  county. 

Annual  ac-       §  794.  The  annual  account  of  the  county  treasurer,  when 
ed^°&c.^°°'^''"  examined  and  approved  by  the  court  of  county  commission- 
ers, must  be  recorded,  and  a  copy  of  the  same  posted  at  the 
court  house  door. 
Refusal  to        §  795.  If  any  county  treasurer  fails,  on  demand,  to  pay  an 
cfatas.""^^*^  allowed  claim  against  the  county,  when  there  are  funds  in 
the  treasury  to  pay  the  same,  judgment  may  be  obtained 
against  him  and  his  securities,  or  any  or  either  of  them  hav- 
ing five  days'  notice,  by  motion  in  the  name  of  the  party  to 
whom  the   claim  is   payable,   his  legal  representatives  or 
assigns,  for  the  amount  of  the  claim,  with  interest  from  the 
demand,  ten  per  centum  damages,  and  costs. 
Books  and       §  796.  The  judgc  of  probate  must  each  year  appoint  three 
beTJlmLed!  pcrsous  to  cxamiue  the  books  and  vouchers  of  the  county 

treasurer,  and  report  the  condition  of  the  same. 
Penalty.  §  797.  Any  county  treasurer  failing  to  observe  the  pro- 

visions of  this  article,  is  guilty  of  a  misdemeanor. 
Death,  resig-      §  798.  In  casc  of  the  resignation,  expiration  of  his  term, 
moval  °y^'  o^  removal  from  office,  the  county  treasurer,  or,  if  he  is  dead, 
treasurer,     fiig  persoual  representatives,  must   state   his   account,   and 
deliver  all  the  money,  books,   papers,   and  property  of  the 
county,  to  his  successor,  who  must  report  the  same  to  the 
term  of  the  court  of  county  commissioners  held  next  there- 
after, and  if  satisfied  that  such  account  is  correct,  and  that 
all  the  money,  books,  papers,  and  property  of  the  county 
have  been  delivered  to  such  successor,  such  court  must  cause 
an  entry  thereof  to  be  made  of  record,  and  the  official  bond 
of  the  former  treasurer  to  be  delivered  up  or  cancelled. 
Pay.  §  799.  The  county  treasurers  receive  such  compensation 

as  may  be  allowed  by  the  court  of  county  commissioners,  in 
no  case  exceeding  five  per  cent,  on  the  money  paid  out  by 
them. 
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PAET   1.] 


THE   COEONER. 

CHAPTEE  III. 


[title  10, 


THE   CORONER. 


Sec. 

800.  )  Ho"w  appointed,  term  of  office, 

801.  J      ho-w  removed. 

802.  His  bond,  his  oath. 

803.  Failure   to   give    bond    vacates 

office. 

804.  )  When   to    discharge    duties    of 

805.  )      jailor  ;  of  sheriff. 

806.  When  sheriff  shown  to  be  inter- 

ested, coroner  to  act. 


How   ap- 
pointed. 


How  re- 
moved. 


Bond, 


Failure   to 
give  bond. 


When  jailor. 


When  to  dis- 
charge duties 
of  sheriff. 


If  sheriff  is 
proved  to  be 
interested. 


When  and  by 
whom  special 
coroner  ap- 
pointed. 


Sec. 
807. 


809. 
810. 


811. 


Special  coroner,   when  and  by 
whom  appointed. 
)  His  duties,  additional  bond,  when 
j      requii'ed. 
Failm'e  to  give  additional  bond, 

(fee. 
Liabihty  of  coroner  for  neglect 
of  duty,  &c. 


Duties    of 
special  coro- 
ner. 


§  800.  A  coroner  is  appointed  by  the  court  of  county  com- 
missioners, holds  office  for  three  years,  and  until  his  succes- 
sor is  qualified. 

§  801.  Such  court  has  power  to  remove  the  coroner,  when 
in  its  opinion  the  public  good  requires,  and  may  also  declare 
and  supply  any  vacancy. 

§  802.  The  coroner  must  give  bond  in  the  sum  of  two 
thousand  dollars,  payable  and  conditioned  according  to  the 
provisions  of  section  118  ;  which  bond  is  to  be  approved  by 
the  judge  of  probate,  and  must  be  filed  in  his  office ;  and  he 
must  also  take  the  oath  prescribed  by  the  constitution. 

§  803.  Failing  to  give  the  bond,  within  ten  days  after  his 
appointment,  he  vacates  his  office. 

§  804.  The  coroner  is  the  keeper  of  the  jail  when  the 
sheriff  is  imprisoned. 

§  805.  He  must  discharge  the  duties  of  sheriff: 

1.  "When  the  office  of  sheriff  is  vacant,  and  until  his  suc- 
cessor is  qualified. 

2.  When  the  sheriff  is  imprisoned. 

3.  In  cases  to  which  the  sheriff  is  a  party. 

•4.  In  such  cases  as  he  is  directed  by  the  judge  of  probate. 

§  806.  Where  the  sheriff  is  interested  in  any  cause  or  pro- 
ceeding, such  interest  not  appearing  on  the  face  thereof,  the 
judge  of  probate  may,  on  a  proper  showing  by  affidavit, 
direct  the  coroner  to  execute  the  summons,  writ,  or  other 
process,  in  such  cause  or  proceeding. 

§  807.  The  judge  of  probate  has  authority  to  appoint  a 
special  coroner : 

1.  When  the  coroner  has  not  qualified,  or  the  office  is 
vacant,  and  the  emergency  requires  such  officer. 

2.  When  the  coroner  is  absent  from  the  county,  having  no 
deputy  therein. 

3.  When  the  coroner  is  imprisoned. 

4.  When  the  sheriff  and  coroner  are  both  parties,  or  both 
interested. 

§  808.  A  special  coroner  must  discharge  the  duties  of 
sheriff",  in  such  cases  as  the  coroner  is  required;  and  also 
when  the  sheriff  and  coroner  are  imprisoned,  and  on  the 
direction  of  the  judge  of  probate,  when  they  are  both  parties, 
or  interested. 
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§  809.  When  tlie  coroner  is   required   to  discliarge  the  Additional 
duties  of  sheriff,  the  judge  of  probate  may,  in  his  discretion, 
require  him  to  give  an  additional  bond. 

§  810.  If  the  coroner  fails,  for  ten  days  after  such  requi-  Failure  to 
sition,  to  give  such  additional  bond,  his  ofiice  is  vacated,  and  fJ^l^  jfjg  "'^f, 
the  judge  of  probate  must  give  notice  thereof  to  the  court  office, 
county  commissioners,  at  the  first  term  thereafter,  or  may 
direct  a  special  term  of  such  court,  under  the  provisions  of 
section  702. 

§  811.  For  the  failure  to  perform  any  duty,  or  the  impro-  Penalty  for 
per  or  neglectful  performance  of  such  duty,  or  for  any  "ief!'^'^'°^^"* 
wrongful  act  committed  under  color  of  of&ce,  by  the  coroner, 
or  the  special  coroner,  while  discharging  the  duties  of  sheriff, 
such  coroner  and  his  securities,  and  such  special  coroner,  are 
liable  to  the  same  penalties,  forfeitures,  and  judgments,  given 
by  law  against  sheriffs  in  the  like  cases,  to  and  upon  the 
same  proceedings  and  remedies,  as  are  given  by  law  against 
sheriffs  and  their  securities. 


CHAPTER  lY. 


COUNTY  SURVEYOR. 


Sec.  Sec. 

812)  By  whom    appointed;   term    of   818.  Plat  of  sm-vey;    evidence   when 

813)  office;   how  removed.  notice  given. 

814.  His  oath  and  bond.  819  )  t-  ,.,.,  ,  ,. 

o^  -  J  S'^O  (■  ■L'la.bility  and  compensation, 

o,  ^  [•  His  duties ;  chain-bearers,  tfec.  "     * 

817.  His  fees,  when  taxed  as  costs  in 
suit. 

§  812.  A  county  surveyor  is  appointed  by  the  court  of  how  ap- 
county  commissioners,  and  holds  ofiice  for  three  years,  and  pointed. 
until  his  successor  is  qualified. 

§  813.  Such  court  has  power  to  remove  this  officer,  when,  how  re- 
in its  opinion,  the  public  good  requires,  and  may  also  declare  ™o^«''- 
and  supply  any  vacancy. 

§  814.  Before  entering   on  his  duties,  he  must  take   the  nis  bond, 
constitutional  oath,  and  must  give  bond  in  the  sum  of  two 
thousand  dollars,  to  be  approved  by  the  judge  of  probate, 
and  filed  in  his  office,  payable  and  conditioned  as  required 
by  section  118. 

815.  It  is  the  duty  of  this  ofl&cer  faithfully  to  execute  and  Tomakesur- 
return  all  orders  of  survey  directed  to  him  from  any  court  of  ^^y^- 
record  in  the  state,  and  make  all  surveys  of  lands  or  lots  in 
the  county,  at  the  request  of  any  person  interested  therein, 
on  payment  or  tender  of  his  proljablc  fees  for  the  same. 

§  816.  He  must  swear  his  chain-bearers  to  perform  their  chain  bear- 
duties  without  favor  or  aftection ;  must  make  a  plat  of  all  "^  *o  ''« 

,        ,  ,  ,  „         ,         '  .    .         A,  sworn. 

lands  or  lots  he  surveys,  for  the  person  requiring  the  same ; 
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Plat  of  lands,  and  wiite  on  tlie  back  of  sucli  plat  the  name  of  his  chain- 
bearers,  and  also  his  fees  for  the  same. 
When  fees        §  817.  When  &  survcj  is  directed  by  any  court  of  record, 
costs'!  ^^      the  fees  of  the  surveyor  are  to  be  taxed  in  the  bill  of  costs. 
Plats-  when      §  ^■^^-  ^  survcy  or  plat  of  land  made  by  the  county  sur- 
evidence.      veyor  of  lauds  within  his  county,  signed  by  him  officially, 
and  stating  the   contents,  courses,  distances,  and   designa- 
tion at  the  land  office,  of  any  land  surveyed  by  him,  is  pre- 
sumptive evidence  of  the  facts  stated,  if  the  opposite  party 
have  notice  that  such  survey  is  to  be  made. 
Liability  ofj      §  819.  The  county  surveyor  is  liable  on  his  official  bond 
surveyor.      fQj.  c^^j  damages  done  by  a  wrongful  survey  or  plat. 
Rates  of  §  820.  Thc  court  of  county  commissioners  must  fix  his 

charges.       ratcs  of  Compensation,  as  well  as  that  of  his  chain-bearers  and 
markers. 


mit  11. 

EDUCATION.* 


Chapter  1.  To-\Tuship  schools. 

•'         2.  University  of  Alabama. 

CHAPTEE  I. 

TOWNSHIP   SCHOOLS. 

Sec.  Sec. 

82L  What  are  school  fuuds.  880.  Disposition  of  united  fund. 

822.  Townships  may  hold  land  and  per-    831.  Disposition    of   fund,    where    nc 

soual  23i'023ei'ty.  school. 

823  [  Trustees   manage  the  business ;  i  832.  Teachers    only   paid   for    child's 


824  [      majority  may  act.  actual  attendance. 

825  ^  Duties   of  trustees   of  to%vnship;  j  833.  Judge  of  probate  to  send  abstracts 

826  j      penalty  for  not  reporting.  I  of  reports  to  governor;    pen- 
827.  Assistant  teachers,   and    appara-  j  alty. 

tus  of  school.  I 

828  [  When   toAvnships  united  — joint  j 
829)      boai'd  of  trustees. 

School  funds      §  821.  School  funds,  within  the  meaning  of  this  chapter, 
defined.        j^rc  the  rcuts  of  the  school  lands,  as  defined  by  section  501, 

and  the  interest  of  the  school  fands,  as  defined  by  section 

873 ;  and  are  vested  in  the  state,  to  execute  the  objects  of 

the  grant. 
Townships         §  822.  Each  township,  in  its  corporate  capacity,  as  created 
Moperty'*^    by  scctiou  502,  may  hold  of  real  estate  in  their  respective 

townships,  not  exceeding  two  acres ;  and  personal  property 

to  the  value  of  one  thousand  dollars. 

*  By  the  act  of  1851-2,  provision  was  made  for  the  estabhshmeut  of  a  school 
for  the  deaf  and  dumb. 
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§  823.  The  business  of  sucli  corporation  in  relation  to  the  Trustees. 
township  scliools,  is  managed  by  the  school  trustees,  elected 
as  provided  for  in  the  first  article  of  the  first  chapter  of  Title 
8,  in  Part  1. 

§  824.  The  acts  of  a  majority  of  such  trustees,  or  of  the  Majority 
one  acting,  if  there  be  but  one,  are  valid  as  if  done  by  all.      ^"^^  ^*^'' 

§  825.  It  is  the  duty  of  the  trustees  of  each  to^Ynship : 

1.  To  ascertain  the  number  of  persons  between  the  ages  of  Number  of 
eight  and  twenty-one  years  residing  in  their  township,  and  be'ascwtarn- 
to  enter  the  same  on  their  books.  '^'^• 

2.  To  divide,  if  necessar}^,  and  their  school  funds  are  suf-  school  dis- 
ficient,  their  township  into  convenient  school  districts.  lished. 

3.  To  establish  in  each  school  district  for  at  least  three  school  in 
months  in  each  year,  a  school  for  instruction  in  the  common  for°'^co^on 
Ensiish    branches,    reading,    writing,    arithmetic,    spelling,  English 

^  11  '        r  i=))  branches. 

grammar,  and  geograpny. 

4.  To  locate  such  schools  with  reference  to  the  convenience  schools;  how 
of  the  inhabitants  of  the  township  or  school  district,  and  to  ^°'^'^^^^- 
make   all  contracts,  purchases,  and  payments,   for  sites  for 
school  houses,  building,  repairing  and  furnishing  the  same. 

5.  To  employ  such  teachers  as  they  are  satisfied  are  capa-  Teachers  to 
ble  of  teaching  the  branches  hereinbefore  specified ;  and  they  ^<^  employed. 
may  employ  teachers  in  other  branches,  but  the  remunera- 
tion for  such  must  be  paid  by  special  tuition,  and  not  out  of  Branches  to 
the  school  funds,  and  must  not  prejudice  the  advancement  of''®  '^"sht. 
the  scholars  in  the  English  branches. 

6.  To  appoint,  and  at  pleasure  remove,  a  clerk  and  treas-  "^^  appoint 

J.  1  '  jL  /  ^  ^  _         nGcessSri'v  of- 

urer,  require  bond  of  the  latter  officer,  prescribe  their  duties,  ficers. 
and  fix  their  compensation. 

7.  At  a  special  meeting  in  each  year  to  apportion  the  an-  income  paid 
nual  rent  of  the  school  lands  and  the  interest  of  the  school  the^'schoiars 
fund,  after  deducting  therefrom  the  actual  expenses  occa-  attending 
sioned  by  the  exercise  of  the  powers  confided  to  them,  equally 
among  the  scholars  between  the  ages  of  eight  and  twenty- 
one  years,  actually  attending  the  township  school  for  three 
months  during  such  year;   to  be  paid  to  the  teacher  em- 
ployed if  he  has  discharged  his  duty. 

8.  To  report  in  writing  to  the  judge  of  probate  of  their  to  make  an 
county,  by  the  first  Monday  in  January  in  each  year,  the  poT'^to  7he 
number  of  schools  in  their  township,  the  number  of  scholars,  |"^'[^e  of  pro- 
and  the  amount  of  the  school  fund  received  and  expended 

the  preceding  year. 

9.  To  perform  such  other  duties  in  relation  to  schools  in 
their  townships,  as  are  or  may  be  required  of  them  by  law. 

§  826.  For  failing  to  make  the  report  required  by  the  Failure  to 
eighth  subdivision  of  the  preceding  section,  the  trustees  are  ™'^'®''''p°'  • 
each  liable  to  a  penalty  of  twenty  dollars,  to  be  recovered  by  penalty. 
any  person  suing  for  the  same,  before  any  justice  of  the 
peace  of  the  county. 

§  827.  When  the  school  fund  in  any  township  is  sufficient,  Assistant 
the  trustees  may  procure  assistant  teachers,  or  appropriate  b^ook's!'^  '^^'^ 
any  surplus  to  the  purchase  of  books,  apparatus,  or  for  tuition 
14 
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in  natural  and  experimental  pkilosopliy,  agri cultural  cliemis- 
try,  and  other  studies. 
When  town-      §  828.  Towusliips  in  wliicli  tlie  school  fund  is  too  small 
ships  united.  ^^  establisli  a  separate  school,  may  unite  with  other  town- 
ships adjoining,  and  unite  the  funds  of  such  township  in  em- 
ploying a  teacher,  locating  the  school  with  reference  to  the 
convenience  of  the  inhabitants  of  the  townships  so  united. 
Joint  board      §  S2i-^.  The  trustccs  of  the  townships  so  united,  form  a 
of  trustees,    joint  board,  to  control  and  direct  the  school  funds  of  such 

townships. 
Disposition        §  830.  When  a  school  is  established  in  conformity  with 
of  united  in-  ^]^q  provisious  of  the  two  preceding  sections,  the  school  fund 
of  each  township  is  to  be  apportioned  among  the  scholars  of 
such  township,  between  the  ages  of  eight  and  twenty-one 
years  actually  attending  the  township  school  for  not  less 
than  three  months  in  one  year,  and  paid  to  the  teacher  ac- 
cording to  the  seventh  subdivision  of  section  825. 
Disposition        §  831.  If  any  township  is  unable  from  the  smallness  of 
^Ire'^i^'^no  ^^^  school  fuud.  Or  from  the  sparseness  of  population,  to  es- 
township      tablish  a  school  with  any  other  township,  the  school  fund  of 
such  township  is  to  be  apportioned  between  the  scholars 
thereof  actually  attending  a  township  school  in  any  other 
township,  for  three  months  in  any  one  year,  between  the 
ages  of  eight  and  twenty-one  years,  to  be  paid  to  the  teacher 
on  his  afO-davit  that  he  taught  such  school ;  and  that  such 
scholars,   designating  them   by   name,  attended  school  the 
length  of  time  herein  required,  and  joroducing  the  certificate 
of  the  trustees  of  the  township  in  which  such   school  was 
taught,  that  he  discharged  his  duty  as  teacher. 
Time  of  at-      §  §32.  ISTo  tcachcr  is  in  any  case  to  be  paid  more  than  the 
tendance  is  tuitiou   fecs  for  cacli  scholar,  for  the  time   he  attends,  as 
onypai  °''- ^^g^gg^  upou  bctwcen  the  teacher  and  the  trustees  of  the 

township,  or  townships,  if  united. 
Abstract   of      §  833.  The  judges  of  probate  of  each  county  must  trans- 
porls^^to  "be  ^'^  to  the  govcmor,  one  month  before  each  session  of  the 
sent  to  the  n-encral  assemblv,  an  abstract  of  the  reports  made  to  them 

governor   byo  .^Yit--  •  n  i  •      ^ 

judge  of  pro-  under  the  eighth  subdivision  section  825 ;  and  every  judge 
of  probate  failing  so  to  do,  forfeits  the  sum  of  one  hundred 
dollars,  one  half  to  the  person  suing  for  the  same,  the  other 
to  the  state ;  and  the  certificate  of  the  governor,  that  he  has 
not  received  such  abstract,  is  presumptive  evidence  of  such 
failure. 
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UNIVERSITY    OF    ALABAMA. 


Sec. 
834. 


University    a    corporation ;    its 

funds. 
Lands    of    university ;  capacity 

for  talcing  property. 
Misnomer  does  not  avoid  grant 

or  devise  to. 
Trustees,  how   elected;  term  of 

office ;  vacancy. 

S40   ("  ^^^^o  eligible.     Trustee's  oath. 

84L  )  Meetings  of  trustees.     Governor 
842.  j       president  of  board. 


835. 


836. 


837. 
838. 


Sec. 

843.  Notice  of  official  meeting  given. 

844.  )  Quorum  of  board.     Authority  of 

845.  )        trustees. 

846.  (The  treasurer;    his  bond;    may 

847.  f       deposit  in  state  bank. 

848.  To  report  to  general  assembly. 

849.  Faculty,  its  authoi'ity. 

850.  )  No  religious  test  to  be  required, 
85 L  )  nor  sectarian  doctrines  taught. 
852.     Compensation  of  trustees. 


University  a 
corporation. 


§  834.  From  the  funds  arising  from  the  sale  of  lands, 
granted  under  the  sixth  section  of  the  act  of  congress  of 
second  March,  one  thousand  eight  hundred  and  nineteen,  to 
the  state  of  Alabama,  for  the  use  of  a  seminary  of  learning, 
is  established  a  corporation,  styled  the  University  of  Alaba- 
ma, consisting  of  two  trustees  from  the  circuit  in  which  the 
university  is  located,  and  one  from  each  of  the  other  circuits ; 
the  governor,  judges  of  the  supreme  court,  and  president  of 
such  university,  who  are  trustees  by  virtue  of  their  offices. 

§  835.  The   title   to  the   lands   granted   by   the  United  Lands  vested 
States  to  this  state,  as  specified  in  the  preceding  section,  is  rat*ion.°°'^^°* 
vested  in  the  University  of  Alabama  ;  and  such  corporation 
can  hold  and  enjoy  property  of  any  value  purchased  by,  or 
granted,  bequeathed,  or  devised  to  it,  for  the  purposes  of  the 
incorporation. 

S  836.  In  case  of  any  gift,  a-rant,  will,  or  other  writing,  „. 
whereby  any  estate  or  interest  was  intended  to  pass  to  such  not  to  defeat 
corporation,  no  misnomer  defeats  or  annuls  the  same  when  ^'^^°*'  *'^' 
the  true  intent  of  the  parties  can  be  arrived  at;  nor  does 
any  malfeasance,  misuser,  or  nonuser,  on  the  part  of  such 
corporation,  create  any  forfeiture. 

§  837.  The  trustees  for  the  several  circuits  are  elected  by  Trustees 
the  joint  vote  of  the  general  assembly,  and  hold  office  for  six  '''«'='®''- 
years,  and  until  their  successors  are  elected  and  qualified. 

§  838.  On  the  death,   resignation,  or  removal  from  office  vacancy ; 
of  any  trustee,  the  board  of  trustees  can  fill  such  vacancy ; 
the  appointment,  so  made,  to  continue  until  the  end  of  the 
next  session  of  the  general  assembly,  who  must  elect  a  trus- 
tee to  fill  the  unexpired  term. 

§  83!).  No  person  is  eligible  as  trustee  who  is  not  thirty  who  eligible, 
years  of  age,  and  does  not  reside  in  the  circuit  for  which  he 
is  chosen. 

§  840.  Each   trustee,  before  entering  on  his  duties,  must  Trustee's 
take  an  oath  that  he  will  faithfully  discharge  his  duties  as  °*'^* 
trustee,  to  the  best  of  his  skill  and  ability,  without  partiality; 
which  oath  must  be  filed  in  the  office  of  the  judge  of  probate 
of  the  county  in  which  the  university  is  located. 
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Annual  §  841.  A  TCgular  meeting  of  the  trustees  must  be  lield 

trustee!  °^    each  year,  at  such  time  as  may  be  appointed  for  conferring 
deo-rees ;  and  any  three  trustees  can  call  special  meetings  of 
the  board  when  in  their  opinion  necessary. 
Governor  |  842.  The  govcmor  is  ex  officio  the  jDresident  of  the 

thf board.  °^  board  of  trustees,  and  in  his  absence  the  trustees  present  must 

appoint  a  president  for  the  time  being. 
Special  meet-      §  843.  When  any  special  meeting  of  the  trustees  is  called, 
ings.  reasonable  notice  by  mail  of  the  time  and  cause  of  such 

meeting,  must  be  given  to  all  of  the  other  trustees ;  and  at 
such  meeting,  no  business  can  be  transacted,  except  that  for 
which  such  special  meeting  was  called,  unless  at  least  seven 
of  the  board  concur  therein. 
Quorum  of        §  844.  Six  trustecs,  with  the  governor,  or  seven,  without 
the  board.     ^]^q  govcmor,  fomi  a  quorum  for  the  transaction  of  business, 
and  can  act  except  in  such  cases  as  are  to  the  contrary  pro- 
vided. 
Authority  of      §  845.  Tlic  trustccs  are  authorised  : 

ex'^e'^nT'^the  1-  To  cxpcnd  the  proceeds  of  the  universit}^  lands  hereaf- 
income.  tcr  disposc'l  ol,  and  the  income  ironi  the  university  fund, 
and  from  the  institution,  in  such  manner  as  may  best  pro- 
mote the  interest  of  the  university. 
Elect  profes-  2.  At  any  regular  meeting  to  elect  a  president,  professors, 
^°''^'  and  all  other  necessary  of&cers,  prescribe  their  duties  and  fix 

their  compensation,  or  reduce  the  same ;  the  reduction  not  to 
take  effect  until  twelve  months  after  such  meeting. 
To  appoint       3.  At  any  special  meeting,  to  appoint  any  officer,  and  fix 
officers.        ]^jg  compensation  until  the  next  general  meeting. 
Removal   of     ^'  ^  majority  of  the  whole  number  of  trustees,  not  inclu- 
officers.        ding  any  of  the  supreme  court  judges,  who  are  not  present, 
may  ,at  any  meeting,  remove,  for  neglect  or  misconduct,  any 
officer. 
Course  of        5.  To  prcscribc  the  course  of  studies  to  be  pursued,  and 
studies,  &c.    the  price  of  tuition. 

Declare  va-      6.  To  cleclarc  vacaut  the  seat  of  any  trustee  who  absents 
cancy  in  the  liimsclf  duriug  ouc  entire  regular  meeting  of  the  board,  and 

board.  .  o  &  ^  &     .  ' 

IS  absent  at  the  commencement  oi  the  ensmng  regular  term, 
or  is  guilty  of  any  gross  immorality. 
Pass  by-laws.      ^-  ^o  cuact  byc  laws  for  the  government  of  the  university, 

and  their  own  body. 
Treasurer;        §  846.  Tlic  trustecs  may,  at  any  meeting,  appoint  a  treasu- 
his  bond.      j.gp^  ^Yio  must  givo  bond,  with  security,  payable  to  such  cor- 
poration, in  such  an  amount  as  the  trustees  may,  from  time 
to  time,  require,  and  conditioned  and  approved  as  they  may 
direct. 
May  deposit      §  847.  Such  trcasurcr  may  make  a  special  deposit  in  the 
instate  bank.  ^^^-^  ^^  ^^^  ^^^^^  ^^  Alabama,  at  Tuskaloosa,   during  the 

time  the  same  is  in  liquidation,  of  any  funds  belonging  to  the 

university,  and  check  out  the  same  as  occasion  requires. 

Trustees  to       §  ^'^^-  ^hc  trustccs  of  the  university  must  report  to  each 

report  to     regular   session  of  the  general  assembly,  the  state   of  the 

sembiy.        property  and  funds  committed  to  their  charge,  with  such 

suggestions  as  to  them  seem  advisable. 
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§  849.  The  president  and  professors  are  styled  tlie  faculty  Faculty ;  its 
of  the  university,  and  a  majority  of  them  have,  under  the  '^"  °"^' 
direction  of  the  trustees,  authority  : 

1.  To  enforce  the  rules  and  regulations  adopted  by  the  Enforce 
trustees  for  the  government  of  the  students  ;  but  no  student  '"'^®^' 
can  be  expelled  except  at  a  regular  meeting,  and  by  a  ma- 
jority of  the  trustees  present. 

2.  To  confer  degrees  on  any  student  of  the  university,  or  confer  de- 
other  person,  and  give  suitable  diplomas.  ^'■®^^- 

8.  To  exercise  such  other  powers  as  may  be  conferred  on 
them  by  law. 

§  850.  No  religious  qualification  or  test  must  be  required  no  religious 
from  any  student,  trustee,  president,  professor,  or  other  ofii-  quh-el 
cer  of  such  university,  or  as  a  condition  for  admission  to  any 
privilege  therein. 

§  851.  No  sectarian  tenets,  or  principles,  must  be  taught  Nor  sectari- 
or  inculcated  at  the  university,  by  any  officer  or  instructor  taught. 
therein. 

§  852.  The  trustees  elected  for  the  circuits,  are  allowed  ^"^Pfj^j^g. 
three  dollars  for  each  day  they  are  engaged  in  their  duties  tees. 
as  trustees,  and  three  dollars  for  every  twenty  miles  travel 
to  and  from  their  residence,  estimating  by  the  direct  mail 
route,  if  there  be  one,  and  if  not,  by  the  land  route  usually 
travelled,  which,  with  all  other  expenses  in  relation  to  such 
university,  must  be  paid,  unless  otherwise  directed,  out  of 
the  university  fands  and  income. 


mit  12. 

REGULATIONS  OF  TRADE  AND  COMMERCE. 

Chapter  1.  Inspection  laws. 

"         2.  Notaries  public. 

'•         3.  Ships  and  seamen,  engineers  and  steamboats. 

"         4.  Regulations  of  the  port  and  harbor  of  Mobile. 

"         5.  Cotton-gins  and  cotton. 

"         6.  Change-bills,  banking  pi-ivileges,  banking  associations,  and  state 

stock. 

"         7.  Weights  and  measures. 

CHAPTER  I. 

INSPECTION   LAWS. 

Sec.  8.53.  City  authorities  of  Mobile  appoint  inspectors  and  prescribe  regula- 
tions ;  to  be  approved  by  governor. 

§  853.  Inspectors  may  be  appointed,  their  duties  prescribed,  inspectors 
their  fees  fixed,  and  inspection  regulations  adopted  by  the  tSniawsr*'" 
city  authorities  of  Mobile,  for  the  inspection  of  staves,  tobac- 
co,  pitch,  tar,  turpentine,  rosin,  fish,  flour,  and  oil,  within 
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the  limits  of  the  city ;  but  all  inspection  regulations  so 
adopted,  before  they  are  of  any  force  or  effect,  must  be  ap- 
proved by  the  governor  of  the  state,  and  published  for  three 
successive  months  in  two  papers  at  Mobile,  and  one  at  the 
seat  of  governmeent. 


CHAPTER  II. 


notaries  public. 


Sec. 

854.  How  appointed ;  term  of  office. 

855  )  Removal    from    county    vacates 

856  j      office;  bond. 

cf-o  [•  Their  authority  ;  seal  of  office. 


Sec. 

859  )  To  keep  a  register ;  on  expiration 

860  )      of  term,  how  disposed  of. 
861.  Judge  to  give  copies  from  register. 
863.  Fees  of  notaries  public. 


How  appoin 

ted. 


Removal  va- 
cates   office, 


Bond. 


§  854.  A  competent  number  of  notaries  public  for  each 
county  in  the  state,  are  appointed  by  the  governor,  who  hold 
of&ce  for  three  years  from  the  date  of  their  commission. 

§  855.  They  vacate  their  ofl&ce  by  removal  from  the  county. 

§  856.  They  must  give  bond  with  security,  to  be  approved 
by  the  judge  of  probate  of  the  county  for  which  they  are 
appointed,  in  the  sum  of  two  thousand  dollars,  payable  to 
the  state  of  Alabama,  and  conditioned  faithfully  to  discharge 
the  duties  of  such  oftice,  so  long  as  they  may  continue  in 
ofi&ce,  or  discharge  any  of  the  duties  thereof;  which  bond 
must  be  executed,  approved,  and  filed,  in  the  office  of  the 
judge  of  probate,  before  they  enter  on  the  duties  of  their 
ofl&ce. 

§  857.  Notaries  public  have  authority : 

1.  To  administer  oaths  in  all  matters  incident  to  the  exer- 
cise of  their  of&ce. 

2.  To  take  the  acknowledgment  or  proof  of  instruments 
of  writing,  relating  to  commerce  or  navigation,  and  to  certify 
the  same,  and  all  other  of  their  official  acts,  under  their  seal 
of  office. 

3.  To  demand  acceptance  and  payment  of  bills  of  exchange, 
promissory  notes,  and  all  other  writings  which  are  governed 
by  the  commercial  law  as  to  days  of  grace,  demand,  and  no- 
tice of  non-payment ;  to  protest  the  same  for  non-acceptance 

To  give  no-  or  nou-paymcnt,  and  to  give  notice  thereof,  as  required  by 
''°®"  law. 

4.  To  exercise  such  other  powers  as,  according  to  commer- 
cial usage  or  the  laws  of  this  state,  may  belong  to  notaries 
public. 

§  858.  For  the  authentication  of  his  ofl&cial  acts,  each  no- 
tary must  provide  a  seal  of  ofl&ce,  which  must  present  by  its 
impression  his  name,  ofl&ce,  state,  and  county  for  which  he 
was  appointed. 


Authority. 

Administer 
oatlis. 

Acknowledg- 
ment of  cer- 
tain   deeds, 
&c. 


To  make  de 
mands  and 
protest  pa- 
per. 


Seal. 
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§  859.  He  must  keep  a  fair  register  of  all  his  official  acts,  Register, 
and  give  a  certified  copy  tlierefrom,  when  required,  and  on 
payment  of  his  legal  fees. 

§  860.  In  case  of  the  death,  resignation,  removal,  or  expi-  Disposition 
ration  of  his  term  of  of&ce,  the  registers  of  any  notary  must,  ter  on  death 
within  thirty  days  thereafter,  be  "delivered  to  the  judge  of  ofoffice.''°° 
probate  of  the  county ;  and  any  person  having  the  same  in 
possession,  and  refusing  to  deliver  them  on  demand  to  such 
judge,  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must 
be  fined  not  less  than  one  hundred  dollars ;  and  is  also  liable 
to  an  action  for  the  recovery  of  the  same  in  the  name  of  such 
judge. 

§  861.  Such  register  may  by  such  judge  be  delivered  to  Certified 
any  other  notary  of  his  county,  who  must  give  certified  copies  register! ^"''^ 
from  the  same,  to  any  person  making  application  therefor, 
on  payment  of  the  legal  fees. 

§  862.  While  the  register  is  in  possession  of  the  judge  of  idem, 
probate,  he  must  give  certified  copies  of  the  same  on  appli- 
cation and  the  payment  of  the  fees  therefor,  in  the  same 
manner  as  notaries  public. 

§  863.  Notaries  public  are  entitled  to  the  following  fees:  Notaries* 
For  presenting  any  bill  of  exchange  for  acceptance,  or  any  bill  ^^^^' 
of  exchange,  promissory  note,  or  other  writing,  for  payment, 
and  protesting  the  same  for  non-acceptance,  or  non-payment, 
certifying,  affixing  seal  of  office,  and  registering  the  same, 
one  dollar:  for  every  other  protest,  certificate,  registration, 
and  seal,  two  dollars :  for  any  oath,  certificate,  and  seal,  fifty 
cents  :  for  giving  copies  from  register,  twenty  cents  for  each 
hundred  words,  and  at  that  rate :  for  each  certificate,  and 
seal  to  such  copy,  twenty -five  cents :  for  giving  any  other 
certificate,  and  affixing  seal  of  office,  fifty  cents :  for  taking 
acknowledgment  and  proof  of  conveyances,  the  same  fees  as 
are  allowed  to  other  officers  for  similar  services. 


CHAPTER  III. 

SHIPS   AND   SEAMEN,    ENGINEERS   AND   STEAMBOATS. 

Article  1.  Ships  and  seamen. 

"        2.  Engineers  and  steamboats. 

ARTICLE  I. 

Sec.  I  Sec. 

864.  List  of  passengers   on  arrival  of  869  >  Penalty  for  harboring  deserter ; 

ships,  (te.  870^      fees  of  officers. 

8  65  I  Oaths,   by  -svhom    administered;   871.  Penalty    for     engaging    seamen, 
8  66  1"      list  filed.  without  discharge. 

8  67.  Penalty  for  failure  to  file  list. 
868.  Deserters  from  ship;   proceedings  j 
to  retake.  I 

§  864.  Every  master  of  any  vessel,  arriving  from  any  port, 
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aud  pass'e^^  01"  place  out  of  this  state,  (except  New  Orleans)  at  the  port  of 
gers  on  en-  Mobilc,  wlio  Is  bv  any  law  of  the  United  States,  required  to 

try  of  ship  to  '  •       i  "^i  i  •  i   •  i 

be  given  and  enter  such  amval  at  the  customhouse,  must,  withm  one  day 

after  such  arrival,  deliver  at  the  mayor's  of&ce,  on  oath,  a 

correct  list  of  every  person  who  arrived  in  such  vessel,  first 

stating  the  names  of  the  officers  and  crew;   the  names  of 

each  passenger ;  the  color  and  sex  of  each  person ;  and  if 

they  are  free,  or  slaves. 

Idem.  §  865.  The  oath  required  by  the  preceding  section  may 

be  administered  by  the  mayor,  or  other  person  authorized, 

for  which  he  is  entitled  to  a  fee  of  twenty-five  cents. 

Lists;  where      §  866.  The  clerk  of  the  city  of  Mobile  must  file  in  his 

^^^-  ofiice  all  such  lists,  for  the  inspection  of  any  citizen  of  the 

United  States,  on  paying  a  fee  of  ten  cents. 
Penalty  for       §  867.  Tlic  uiastcr  of  any  such  vessel  arriving  in  the  port 
failure  to     of  Mobllc,  failing  to  make  out  and  deliver  the  list  of  his  offi- 
cers, crew,  and  passengers,  as,  and  within  the  time  required 
by  this  article,  forfeits  the  sum  of  two  hundred  dollars  ;  one 
half  to  the  use  of  the  person  suing  for  the  same,  the  other  to 
the  use  of  the  city  of  Mobile. 
Sailors  de-       §  868.  If  any  person  who  has  made   an  engagement  to 
p/ocefdin^gT'  perform  a  voyage  in  any  ship,   or  vessel,  at  any  port  or 
them^'^^'^^"'^  place  in  this  state,  deserts,  or  absents  himself  from  such  ship, 
or  vessel,  without  the  leave  of  the  master,  or  ofiicer  com- 
manding in  the  absence  of  the  master;  any  justice  of  the 
peace,  upon  complaint  thereof  being  made  under  oath,  must 
issue  his  warrant,  to  apprehend  such  seaman  and  bring  him 
before  himself,  or  some  other  justice ;  and  if  it  appears  that 
he  has  made  an  engagement  to  perform  a  voyage ;  that  such 
voyage  has  not  terminated ;  and  that  such  seaman  has  de- 
serted, or  absented  himself  without  leave;  the  justice  must 
commit  him  to  the  common  jail  of  the  county,  there  to  re- 
main until  such  ship,  or  vessel,  is  ready  to  proceed  on  her 
voyage,  or  until  the  master  requires  his  discharge ;  the  mas- 
ter paying  the  jail  fees  for  each  week  in  advance. 
Penalty  for       §  869.  If  any  persou  knowingly  conceals,  or  harbors,  any 
concelunV'^P^''^^^^"^  belonging  to  any  ship,  or  vessel,  he  forfeits  ten  dol- 
deserter.      lars  a  day,  for  each  day  he  so  harbors  or  conceals  such  per- 
son, to  the  use  of  any  person  suing  for  the  same. 
Feesofoffi-       §  870.  The  justice  issuing  the  warrant  is  entitled  to  fifty 
cents,  and  for  hearing  the  testimony,  and  other  necessary  or- 
ders, to  one  dollar;  and  the  sheriff,  or  constable,  apprehend- 
ing such  person  on  such  warrant,  to  three  dollars ;  in  each 
case  to  be  paid  by  the  master. 
Penalty  for       §  871.  Any  mastcr  of  any  vessel,  who  within  this  state 
han(i7o?oth-  ships,  hires,  or  receives,  any  person  belonging  to  any  other 
er  ship.        vessel,  without  a  discharge  in  writing  signed  by  the  master 
of  such  vessel,  forfeits  fifty  dollars ;  one  half  to  the  person 
suing  for  the  same,  the  other  to  the  use  of  the  county  in 
which  such  suit  is  brought. 


cers. 
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ARTICLE  II. 

Engineers  and  steamboats. 


Sec. 

872  )  Board  of  eugiueers,  bow  formed, 

873  f      <fec. 

874.  May  hold  property  and   appoint 
officers. 

875  )  Elects    directors ;    compensation 

876  )      of  officers. 

877  [  Quorimi  of  board ;   to    examine 

878  \      applicants  and  give  certificates. 

879  |_  Penalty  for  acting  witbout  a  cer- 

880  )       tificate  ;  for  employing,  <fec. 

881.  Exceptions  in  ease  of  sickness  of 

engineer. 

882.  If   engineer    'witbout    certificate, 

captain  and  owners  bable  for 
injmy,  cfec. 

883.  If    deatb    ensue,    representative 

may  sue,  <fec. 

884.  And  captain  or  owner  employing, 

guilty  of  manslaughter. 

885.  Certificate,  when  revoked. 


Sec. 

886.  Board    to    prosecute    for    acting 

without  a  certificate. 

887.  Fines  and  fees,  how  disposed  of 

888.  Vote  of  two-thirds  to  revoke  cer- 

tificate. 

889.  Fee  for  certificate. 

890.  Certificate    revoked;     when     re- 

newed. 

891  )  Board  to   survey   vessels ;    give 

892  )      certificates,  (fee. 

893.  Damages  in  case  of  loss  witbout 

certificate. 

894.  Assessment  of  damage  to  goods, 

made  by  board. 

895.  Fees  of  harbor-master    and  port 

wardens. 

896  [How    goods   landed    on    river; 

897  J      penalty. 

898.  Damage   to  cotton  bales  in  load- 
ing, (fee. 


§  872.  There  is  established,  in  the  city  of  Mobile,  a  board  ^^^^^  ^f  g^. 
of  engineers  for  the  purpose  of  examining  engines  of  steam-  f^^^^  ^^ 
boats,  engaged  in  navigating  the  waters  of  this  state,  empty- 
ing into  Mobile  Bay. 

Such  board  consists  of  a  president,  and  ten  directors,  in-  a  corpora- 
corporated  by  the  name  of  the  President  and  Directors  of  *'°°- 
the  Board,  of  Steamboat  Engineers  of  Mobile ;  the  directors, 
eleven  in  number,  elected  annually,  on  the  first  Monday  in 
November,  by  the  votes  of  the  engineers  in  the  city  of  Mo- 
bile, who  have  obtained,  a  certificate  from  such  corporation ; 
the  directors  to  elect  one  of  their  own  number  president,  and. 
in  case  of  any  vacancies  in  the  board  to  fill  the  same ;  and. 
to  continue  in  office  until  their  successors  are  elected,  and 
qualified. 

§  874.  Such  corporation  can  hold  real  and  personal  prop-  its  powers, 
erty,  not  exceeding  twenty  thousand  dollars  in  value ;  may 
appoint  a  secretary,  and  other  necessary  officers,  sue  and  be 
sued,  and  make  by-laws  for  their  government. 

§  875.  Such  corporation  also  conducts  the  election  of  direc-  Directors 
tors,  as  provided  for  in  this  article  ;  and  any  member  of  such  ^'*'^''^'^- 
board  may  administer  all  oaths  necessary  to  be  administered 
by  such  board,  in  tlie  performance  of  any  of  their  duties. 

§  876.  The  president  and  other  officers  receive  such  com-  Pay  of  offi- 
pensation  as  may  be  fixed  by  said  board,  to  be  paid  out  of '^'^"' 
any  money  belonging  to  the  corporation. 

§  877.  Any  three  of  such  board  constitute  a  quorum  for  Quorum  of 
the  transaction  of  business,  except  in  such  cases  in  this  arti-  '^°^'^'*- 
cle  as  are  to  the  contrary  provided. 

§  878.  Such  board  must  examine  all  applicants,  and  ascer- 
tain their  qualifications  to  act  as  engineers,  and  the  grade  in 
which  they  are  qualified  to  act ;  and  if  satisfied  from  such 
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Board  exam-  examination  that  tliey  are  qualified  to  act  as  first,  or  sec- 
S,nts^and"  ond  engineers,  must,  on  tlie  payment  of  the  lawful  fees, 
cates  o"^^^'  S^^^  them  a  certificate  accordingly ;  such  certificate  must 
grade.         spccify  the  grade  in  which  they  are  qualified  to  serve,  and 

must  be  signed  by  the  president  and  secretary. 
Penalty  for        §  879.  If  any  person  not  having  such  certificate,  engages 
out'°clrTm-'  01"  acts  as  engineer  on  any  boat  navigating  such  waters,  or 
cate.  engages  or  acts  out  of  the  grade  specified  in  his  certificate, 

he  forfeits  the  sum  of  fifty  dollars  for  each  trip  for  which  he 
so  engages  or  acts ;  one  half  to  the  use  of  the  person  suing 
for  the  same,  the  other  to  the  corporation. 
On  captain        §  880.  If  any  captain,  or  owner  of  any  such  boat,  employs, 
for  employ-   ^^  permits  any  person  not  having  such  certificate  to  act  as 
engineer  on  such  boat,  or  employs,  or  permits  any  engineer 
to  act  thereon  out  of  the  grade  specified  in  such  certificate, 
he  forfeits  for  each  trip  such  person  is  so  employed  or  acts, 
two  hundred  dollars ;  one  half  to  the  use  of  the  person  suing 
for  the  same,  the  other  to  the  use  of  such  corporation. 
Exceptions.        §  881.  The  provisions  of  the  preceding  section  must  not 
be  construed  to  prevent  any  engineer  acting  out  of  his  grade, 
during  the  sickness  or  temporary  absence  of  the  engineer  in 
the  grade  above  him. 
Action  §  882.  If  any  one  sustains  an  injury  to  his  person  or  prop- 

ef  fo°/*i^u°y  erty,  from  the  explosion  of  a  boiler,  or  of  any  apparatus 
by  explosion  counccted  therewith,  on  any  such  steamboat,  and  the  person 
not  uciensed.  acting  thcrcou  as  engineer  has  not  obtained  such  certificate, 
or  is  acting  out  of  the  grade  therein  specified,  except  as  pro- 
vided in  section  881,  the  person  sustaining  such  injury  may 
recover  from  the  captain  and  owners  of  such  boat,  or  any  one 
or  more  of  them,  treble  damages  therefor. 
On  death         §  883.  If  sucli  cxplosiou  causcs  a  loss  of  life  of  any  per- 
from  injury  gQn  thc  legal  representative  of  such  person  may  recover  of 

representa-       ,'  .  '^         -,  ^  .,  r>i 

tivemaysue.  the  captam  and  owners,  or  either  owner  oi  them,  an  amount, 
as  damages,  equal  to  two  years'  income  of  such  person, 
which  recovery  is  exclusively  for  the  benefit  of  the  widow, 
or  next  of  kin ;  and  must  be  distributed  amongst  them,  as 
the  personal  property  of  the  deceased. 
Mansiaugh-  §  884,  In  casc  of  the  loss  of  life,  the  captain  or  owner  em- 
ter  in  engi-  ploying  such  pcrsou  to  act  as  enoineer  without  such  certifi- 

neer  and  em-  I       J       o  f  ,0 

pioyer.  catc,  Or  out  01  the  grade  therein  specified,  and  the  person  so 
employed  or  acting,  is  guilty  of  manslaughter  in  the  first 
degree. 
Certificate  §  885.  If  any  engineer,  after  obtaining  his  certificate,  is 
good'cause°'  i^toxicated  while  the  boat  is  under  way  ;  sleeps  upon  his 
watch  ;  or  is  guilty  of  any  other  gross  neglect  of  duty ;  on 
complaint  and  satisfactory  proof  to  such  board  of  engineers, 
his  certificate  must  be  revoked,  and  publication  of  such  rev- 
ocation made  in  some  newspaper,  published  in  Mobile,  for 
three  successive  weeks ;  after  which,  if  he  is  knowingly  em- 
ployed as  engineer  on  board  of  any  steamboat,  and  any 
life  is  lost,  or  injury  sustained,  by  any  explosion  on  such 
boat  while  such  person  is  so  acting  as  engineer,  such  captain 
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and  owner  are  liable  to  the  same  penalties,  and  recoveries  Penalty  for 
for  the  benefit  of  the  same  persons,  as  if  such  engineer  had  revocltion  of 
not  had  a  certificate  from  such  board ;  and  in  case  of  loss  of  '=e>'t'^<='>''e- 
life  from  such  explosion,  such  captain,  owner,  and  engineer, 
are  guilty  of  manslaughter  in  the  first  degree. 

§  886.  It  is  the  duty  of  the  president  and  of  each  member  Board  to 
of  such  board  of  engineers,  to  ascertain  all  persons  serving  fg^n^grs''^  °^" 
as  engineers  on  board  of  such  boats,  not  having  such  certifi- 
cate, or  whose  certificate  has  been  revoked,  or  who  are  serv- 
ing out  of  the  grade  specified  therein,  and  in  such  case  to 
institute  proceedings  for  the  recovery  of  the  penalties  given 
by  this  article. 

§  887.  All  fines  and  fees  collected  under  this  article,  to  rines  and 
the  use  of  such  corporation,  after  defraying  the  necessary  po^s^d^or'^'^" 
expenses,  constitute  a  fund  in  the  hands  of  the  board,  for  the 
relief  of  disabled  and  superanuated  engineers. 

§  888.  No  certificate  of  any  engineer  can  be  revoked,  ex-  certificate 
cept  by  the  vote  of  two-thirds  of  the  whole  number  of  the  vole'^of^  two- 
board.  ^^''"^^■ 

§  889.  Each  applicant  who  receives  a  certificate  as  first  Fee  on  grant 

.,if>,  j.in  T  1  of  certificate. 

engineer,  must  pay  thereior  twenty  dollars ;  and  as  second 
engineer,  ten  dollars  to  the  board,  and  one  dollar  to  the 
secretary. 

§  890.  After  the  revocation  of  a  certificate,  the  engineer,  certificate 
upon  making  full  proof  of  reformation,  satisfactory  to  such  new^d."^^" 
board,    may,    upon  the   vote    of  two-thirds   of    the  whole 
number,  obtain  a  new  certificate,  on  payment  of  the  sum 
and  fees,  prescribed  in  the  preceding  section. 

§  891.  No  steamboat  must  carry  freight  or  passengers  on  Boats  to  be 
any  of  the  navigable  waters  of  this  state  emptying  into  the  and  survey- 
bay  of  Mobile,  without  having  undergone  a  thorough  survey  ^'^  ^^  ^°^^^' 
and  examination  by  the  board,  harbor  master,  and  wardens 
of  the  port  of  Mobile ;  and  such  board  are  required  to  make 
such  survey  and  examination  as  often  as  may  be  necessary; 
but  at  least  once  in  each  year. 

§  892.  If,  on  such  survey  and  examination,  such  boat  is  certificate  if 
found  to  be  well  provided  in  hull  and  machinery,  and  in  all  '■"^'^'^°'^  ^• 
respects  well  found,  and  river  worthy,  for  at  least  one  year 
thereafter,  such  board  must  grant  a  certificate  thereof,  and 
enter  the  same  of  record  in  the  port  wardens'  office. 

§  893.  If  any  boat  carries  freight,  or  passengers  on  such  Penalty  for 
waters,  without  first  obtaining  such  certificate,  and  renewing  aut"  ^rTm^' 
the  same  as  often  as  once  in  twelve  months,  the  master  and  '^^''^• 
owners  of  such  boat  are  jointly,  and  severally,  liable  for  all 
damages  to  property  shipped  thereon,  from  any  cause,  or  ac- 
cident to  the  hull,  machinery,  or  otherwise ;  and  in  all  suits 
for  damages  under  this  section,  the  burthen  of  proof  rests  on 
such  master,  or  owners ;   and  the  certificate  of  the  board  of 
such  harbor  master,  and  wardens,  is  evidence  of  the  transac- 
tions of  such  board. 

§  894.  Any  three  of  such  harbor  master  and  wardens  are 
surveyors  of  damaged  property  brought  into  the  port  of  Mo- 
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Assessment   bile,  Oil  any  steamboat,  vessel,  or  otlier  water  craft,  and  must, 
goods""*^^"*^  upon   every   such   survey,    certify,  under  their   hands,  the 
thrport  '''*°  amount  of  damages  which  any  owner,   or  shipper  of  such 
property  has  sustained,  and  cause  entries  thereof  to  be  made 
in  a  book  to  be  kept  in  the  port  wardens'  of&ce  for  that  pur- 
pose ;  which  survey's  and  certificates,  or  certified  copies  there- 
of from  such  book,  are  evidence  in  any  court  of  this  state. 
Pees  of  har-      §  895.  For  cach  survey,  and   examination   of  any  boat 
bor  master  madc  uudcr  this  article,  and  for  entering  the  same  of  record, 
wardens.      and  giving  a  certificate  thereof,  such  harbor  master  and  port 
wardens  are  entitled  to  a  fee  of  five  dollars;  for  each  addi- 
tional certificate,   one  dollar ;  for  each  survey  of  damaged 
property,  to  three  dollars  a  day  each ;  for  giving  certificate 
and  making  entries,  one  dollar;  and  for  giving  a  certified 
copy  of  such  survey,  one  dollar. 
Goods;  how      §  896.  All  mastcrs  of  stcamboats,  vcsscls,  and  other  water 
landed  on    craft,  iiavigating  any  river  in  this  state,  must  land  all  goods 
at  the  landing  for  which  such  goods  were  shipped,  and  place 
them  at  least  ten  feet,  perpendicular,  above  the  surface  of  the 
water,  unless  the  river  is  too  high  to  admit  of  the  same  be- 
ing so  landed ;  in  which  case,  such  goods  must  be  landed  on 
the  highest  and  most  secure  place,  within  one  hundred  yards 
of  such  landing. 
Penalty   for      §  §97.  Ally  master  failing  to  comply  with  the  provisions 
failure.         of  the  preceding  section,  and  the  owners  of  his  boat,  vessel, 
or  water  craft,  are  liable,  jointly  and  severally,  to  a  forfeiture, 
to  the  owner  of  such  goods,  of  double  the  value  thereof,  to 
be  recovered  in  any  court  having  jurisdiction. 
Damage  to       §  898.  When  any  cotton  bales  are  damaged  by  the  use  of 
ton^  hook3°''  cotton  hooks,  or  otherwise,  in  loading  or  unloading  of  any 
steamboat,  vessel,  or  water  craft,  the  owner,  or  master  there- 
of forfeits  the  freight  of  the  bales  so  damaged,  and  is  liable  to 
all  damages  for  such  injury. 


CHAPTER  IV. 


REGULATIONS   OF   THE   PORT   AND   HARBOR   OF   MOBILE. 

Sec.  '  Sec. 

899.  Commissioners  of  pilotage ;  ho-sv^    907.     Pilot  boat  to   approach  nearest 

appointed.  vessel,  &c. 

900.  Vacancy;    how  and    by    whom    908.     Pilot  who  brings  vessel  in  takes 

filled.  her  out,  tfec. 

901.  Pilots   of  Mobile   bay,    how  li-    909.     Remedy  for  intervention. 

censed.  910.  [  When  pilot's  fee  is  due.     Penal- 

902.  Certificate  of  appointment,  and    911.  j      ty  for  acting  without  license. 

oath  of  pilot.  912.     Vessel  refusing  to  take  pilot  lia- 

903.  Pilot  must  give  bond,  &c.  ble  for  half  fee. 

904.  Commissioners  establish  fees  and    913.     Notice  of  sailing  given  to  pilot. 

regulations.  ;  914.     Pay  of  pilot  taken  out  to  sea, 

905.  [May  revoke  Hcense   for  certain  &c.;  in  case  of  delay,  etc. 

906.  )      causes.  ,  915.     When  vessel  may  refuse  pilot. 


CHAP.   4,] 


PORT    OF   MOBILE. 


221 


Sec. 
916. 

917. 

918. 

919. 
920. 
921. 


Pay  of  pilot  for  deliyeriug  let- 
ters, &c. 

Fees  for  pilotage  proportioned  to 
draught. 

Penalty  for  throwing  ballast,  &c., 
into  bay. 

Proceedings  to  recover  penalty. 

Pilots  must  report  the  offender. 

Branch  pilots;  how  appointed, 
tfec. 


Sec. 

922.  Fee  to  boat  taking  pilot  off. 

923.  Board  to  sue  for  forfeitures. 

924.  Kecord  of  proceedings  of  com- 

missioners. 

925.  Preserve  bonds  and  affidavits. 

926.  [Must  keep  an  office.     "Who  may 

927.  )      sue  on  pilot's  bond. 

928.  Undertaking  to  act  without  a  li- 

cense. 

929.  Fees  of  commissioners. 


§  899.  Five  persons  must  be  appointed  by  tbe  governor,  commission- 
upon  tlie  recommendation  of  the  presidents  of  the  several  in- 1'^^  .°how  ap". 
surance  companies  of  the  city  of  Mobile,  to  be  styled  com-  pointed, 
missioners  of  pilotage  of  the  bay  and  harbor  of  Mobile ;  who 
hold  their  office  for  the  term  of  six  years,  and  until  their 
successors  are  appointed ;  and  before  entering  upon  the  du- 
ties of  their  office,  must  take  and  subscribe  an  oath  faithfully 
to  perform  the  duties  thereof 

§  900.  Should  the  presidents  of  such  insurance  companies,  on  failure  to 
or  a  majority   fail  for  thirty  days,  after  the  term  of  office  of  "l^^^^^ e°-. 
the  commissioners  expire,  or  upon  the  death,  or  resignation  P"i°'- 
of  any  of  them,  to  nominate  to  the  governor  suitable  persons 
to  fill  the  office,  he  must  forthwith  make  such  appointment ; 
and  should  the  governor  fail  for  thirty  days  to  make  the  ap- 
pointment to  fill  a  vacancy,  it  may  be  filled  by  the  surviving 
members;  and  the  person,  so  appointed,  holds  for  the  unex- 
pired term  of  his  predecessor. 

§  901.  The  commissioners,  or  a  majority  of  them,  have  pijots;  how 
power  to  grant  licenses  to  persons  to  act  as  pilots  for  either  'icensed. 
of  the  bars  of  the  bay  of  Slobile  ;  having  ascertained  their 
fitness,  by  such  inquiry  and  examination  as  they  may  be 
enabled  to  make,  and  upon  the  certificate  of  not  less  than 
three  nautical  men,  appointed  by  them  for  that  purpose,  that 
the  applicant  is  well  acquainted  with  the  pilot  grounds,  cur- 
rents, &c.,  of  the  bay,  and  is  qualified  to  manage  and  work 
vessels  ;  but  not  more  than  thirty  pilots  must  be  appointed 
for  the  lower  bar  of  Mobile  bay,  and  not  more  than  ten  for 
the  bar  of  Dog  river. 

§  902.  The  commissioners  must  give  to  every  person  certificates, 
appointed  by  them,  a  certificate  of  his  appointment,  which 
must  be  signed  l^y  a  majority  of  the  commissioners,  or  by 
their  chairman  hj  their  direction,  requiring  him  previously 
to  take  and  subscribe  the  folloAving  oath,  which  one  of  the 
commissioners  may  administer. 

I,  A.  B.,  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  ^^j,^  ^^  pi. 
that  I  will  faithfully,  and  according  to  the  best  of  my  skill  'ots. 
and  judgment,  perform  the  duties  of  a  pilot  for  the  bay  and 
harbor  of  Mobile ;  and  will  at  all  times,  wind,  weather  and 
health  permitting,  use  my  best  exertions  to  repair  on  board 
all  ships,  or  vessels,  which  I  shall  see,  and  conceive  to  be 
bound  for,  coming  into,  or  going  out  of  the  harbor  or  bay  of 
Mobile ;  unless  I  am  well  assured  some  other  licensed  pilot 
is  then  on  board  the  same.     That  I  will,  from  time  to  time, 


lot; 


222  PART   1.]  PORT   OF   MOBILE.  [TITLE   12, 

and  at  all  times,  make  tlie  best  dispatch  in  my  power,  to  con- 
vey safely  eyery  vessel  committed  to  my  charge,  coming 
into,  or  going  out  of  the  bay  or  harbor  of  Mobile ;  and  will 
at  all  times  well  and  truly  observe,  follow,  and  fulfill,  to  the 
best  of  my  skill  and  judgment,  all  such  orders  and  directions 
as  I  may  receive  from  the  commissioners  of  pilotage,  relative 
to  all  things  appertaining  to  the  duty  of  a  pilot.  That  I  will 
not  be  interested,  directly  or  indirectly,  in  the  earnings  of 
more  than  two  pilot  boats ;  nor  in  the  earnings  of  any  com- 
bination or  copartnership  of  pilots,  composecl  of  more  than 
ten  pilots ;  nor  will  I  be  a  member,  at  the  same  time,  of 
more  than  one  combination  or  partnership  of  pilots  :  So  help 
me  God. 
Bond  of  pi-  §  903.  Before  receiving  his  license,  the  pilot  must  make 
and  deliver  to  the  commissioners,  a  bond,  payable  to  the 
chairman  of  the  board,  and  his  successors  in  of&ce,  in  the 
penal  smn  of  two  thousand  dollars,  with  surety,  to  be 
approved  by  the  commissioners,  and  with  condition,  faith- 
fully to  perform  his  duties  as  pilot,  which  must  be  renewed 
every  six  years. 
Commission-  §  90-i.  Tlic  commissiouers  have  power,  and  it  is  their  duty, 
regu^atfons'^'  to  prcscribc  rulcs  and  regulations  for  the  government  of  the 
and  fees.  pHots ;  and  to  prescribe  the  fees  for  their  services ;  they  may 
also  impose  such  penalties  for  neglect  of  duty,  not  inconsist- 
ent with  this  law,  as  they  may  think  proper. 
License;  §905.  The  commissioncrs  m^ay  deprive  any  pilot  of  his 

TOke'd.''^'  license,  for  a  willful  violation  of  his  duties,  or  the  orders  or 
regulations  of  the  commissioners ;  for  negligentl}^  or  care- 
lessly losing  or  injuring  any  vessel  in  his  charge ;  or  when 
laboring  under  mental  derangement ;  or  so  addicted  to  habits 
of  intoxication  as  to  be  unfit  to  be  entrusted  with  the  charge 
of  a  vessel. 

otiier  causes      §  ^^^-  -^^^7  P^-^^^  ^'''''^'^  ^^^-^^  ^^  ^^^  ^^  P^^^^  ^^^^  thrcc  mouths, 
of  revoca-    or  abscuts  hinisclf  for  ten  days,   at  any  one  time,  from  the 
bay  or  harbor  of  Mobile,  without  leave  of  said  commission- 
ers, or  a  majority  of  them,  may  be  deprived  of  his  license; 
and  if,  at  any  time,  any  vessel  in  the  bay  or  harbor  of  Mobile 
is  in  charge  of  any  civil  officer,  in  virtue  of  process  from  any 
court  of  record  of  this  state,  and  any  pilot,  with  knowledge 
thereof,  conducts  or  pilots  such  vessel  out  of  the  bay  or  har- 
bor of  Mobile,  whilst  in  charge  of  such  civil  officer,  such 
pilot  forfeits  his  license,  and  is  forever  disqualified  from  act- 
ing as  pilot,  and  also  forfeits  such  sum  as  the  jury  shall  assess. 
Nearest  ves-      §  ^07.  Evcry  pilot  boat  cruising,  or  standing  out  to  sea, 
«ei  to  be      must  offer  the  services  of  a  pilot  to  the  vessel  nearest  the 
Exception,    bar,   unless  a  vessel  more  distant  is  in  distress,  under  the 
Penalty.       penalty  of  fifty  dollars  for  each  and  every  neglect  or  refusal, 
either  to  approach  the  nearest  vessel,  or  to  aid  her  if  required; 
or  to  aid  any  vessel  in  sight  showing  signals  of  distress ;  and 
the  commissioners,  or  a  majority  of  them,  for  such  neglect  or 
refusal,  may  deprive  the  pilot  of  his  license. 

§  908.  The  pilot  who  brings  a  vessel  into  port,  has  the 
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exclusive  riglit  of  taking  her  out,  unless  the  master  of  such  piiot  bring- 
vessel  proves,  to  the  satisfaction  of  the  commissioners,  that  JJ^fg  lhl%ht 
such  pilot  misbehaved  himself  whilst  in  charge  of  the  vessel,  ^°^j''^'''=  ^" 
or  has  in  the  mean  time  been  deprived  of  his  license ;  and,  in 
either  case,  another  pilot  may  be  employed.     Any  pilot  hav- 
ing the  right  to  take  a  vessel  out  of  port,  may  attend  in  per- 
son, or  procure  another  person  out  of  the  pilot  boat  to  which 
he  is  attached,  to  attend  for  him ;  but  if  he  fail  to  attend,  or 
substitute  another  in  his  place,  the  master  of  the  vessel  hav- 
ing given  notice,  as  hereinafter  required,  of  his  intended 
departure,  is  at  liberty  to  employ  another  pilot,  who  must,  if 
not  previously  engaged,  pilot  the  vessel  out,  and  is  entitled 
to  the  fee  therefor. 

§  909.  Any  person  who  pilots  a  vessel  out,  not  being  enti-  Remedy  for 
tied  to  do  so,  is  liable  to  the  pilot  who  had  the  right,  for  the  ^''°''^"°°- 
amount  due,  or  paid,  for  carrying  the  vessel  out. 

§  910.  A  pilot  who  has  brought  a  vessel  into  port,  is  enti-  Yees-   when 
tied  to  his  fees  before  her  departure  from  port,  to  be  paid  in  '^^e- 
advance,  or  security  given  for  the  payment ;  and  on  failure 
thereof,  may  refuse  to  carry  the  vessel  out. 

§  911.  Any  person  piloting,  or  conducting  any  vessel  in  penalty  for 
or  out  of  the  bay  of  Mobile,  or  over  any  of  the  bars  thereof,  JjUt  alfJnse' 
without  a  license  as  pilot ;  or  who  has  forfeited  or  been 
deprived  of  his  license,  is  entitled  to  no  fee  or  reward  for  the 
service ;  and  every  such  act  is  a  misdemeanor,  and,  on  con- 
viction, such  person  must  be  fined  one  hundred  dollars.  But 
any  person  may  assist  a  vessel  in  distress,  without  a  pilot  on 
board,  if  such  person  shall  deliver  up  the  vessel  to  the  first 
pilot  who  comes  on  board,  and  offers  to  conduct  the  vessel. 

§  912.  Any  master  of  a  vessel  bearing  towards  the  port  or  vessel  refu- 
harbor  of  Mobile,  except  coasters,  and  other  vessels  trading  ^-"^jg  %X^if 
between  the  ports  of  Mobile,  New  Orleans,  and  Pensacola,  f^es. 
who  refuses  to  receive  a  pilot  on  board,   is  liable,  on  his 
arrival  in  the  bay  or  harbor  of  Mobile,  to  pay  the  first  pilot 
who  offered  his  services  outside  the  bar,  and  exhibited  his 
license  as  pilot,  if  demanded  by  the  master,  one  half  the  rate 
of  pilotage  allowed  a  vessel  of  such  draft. 

§  913.  The  master  of  a  vessel  in  readiness  to  leave,  must,  Noticeofsaii- 
if  practicable,  give  notice  to  the  pilot  who  conducted  his  ves-  ing  tobegiv- 

1    •  r.  1   •      •  •  1  TTTi  1  •  en  to  pilot. 

sel  m,  of  his  intention  to  leave.  W  here  personal  notice  can- 
not be  given,  the  following  is  a  substitute :  vessels  lying  in 
the  lower  bay  must  hoist  a  jack  at  the  foremast  head,  twen- 
ty-four hours  before  leaving.  All  vessels  going  down  from 
Mobile,  shall  bring  the  north  end  of  Dauphin  island  to  bear 
west,  before  they  are  allowed  to  employ  any  other  pilot  or 
pilots  than  those  who  conducted  them  in. 

§  914.  If  the  master  of  a  vessel  retain  a  pilot  on  board  of  pay  of  piiot 
his  vessel,  the  wind  and  weather  permitting  her  going  to  sea,  ''*^'^'"<^'i- 
the  pilot  is  entitled  to  receive  three  dollars  per  day  for  every 
day  he  is  so  detained.     If  any  master  of  a  vessel  carries  off  a  carried   out 
pilot  from  the  bay  or  harbor  of  Mobile,   he  must  pay  such  '« ^ea. 
pilot  two  dollars  per  day,  for  every  day  he  is  absent ;  and 
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Penalty  for 
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Proceedings 
to  recover 
the  penalty. 


supply  liim  with  sucli  provisions  as  is  usual  for  the  maintain- 
ance  of  masters  of  vessels ;  and  the  master,  as  well  as  the 
owner,  is  liable  for  the  same.  But  if  such  vessel  has  laid  to 
for  the  space  of  four  hours,  after  crossing  the  bar,  and  no 
pilot  boat  appear  to  receive  such  pilot  on  board,  no  such 
claim  shall  be  allowed. 

§  915.  Whenever  a  vessel  is  crossing  over,  or  is  inside 
either  of  the  bars  of  the  bay  or  harbor  of  Mobile,  it  is  at  the 
option  of  the  master  to  take  or  refuse  a  pilot.  If  the  master 
requires  a  pilot,  he  must  indicate  it  by  a  signal,  and  the  near- 
est pilot  boat  must  furnish  a  pilot ;  and  the  pilot  so  officiating 
is  entitled  to  one  half  the  rate  of  pilotage  allowed  for  a  vessel 
of  such  draft.  Any  pilot  refusing  to  board  a  vessel,  when- 
ever required  as  aforesaid,  must  be  deprived  of  his  license, 
and  forfeits  one  hundred  dollars. 

§  916.  It  is  the  duty  of  every  outer  bay  pilot,  to  deliver 
to  the  master  of  any  and  every  vessel  approaching  the  bay 
or  harbor  of  Mobile,  as  soon  as  he  can  board  such  vessel,  all 
letters  which  may  be  sent  to  him  for  that  purpose,  on  the 
person  who  requires  the  delivery  of  such  letters  paying,  or 
securing  to  the  pilot,  the  sum  of  forty  dollars  for  such  ser- 
vice ;  unless  the  pilot  so  employed  to  deliver  letters  is 
engaged  as  pilot  for  the  vessel ;  in  which  event  he  is  entitled 
to  five  dollars  for  the  service. 

§  917.  The  master,  owner,  or  consignee  of  every  ship,  or 
vessel,  must  pay  the  pilot  who  conducts  a  vessel  into  or  out 
of  the  bay  and  harbor  of  Mobile,  at  the  following  rates,  for 
the  actual  draft  of  water  of  such  vessel  at  the  time  of  pilot- 
age, viz :  On  every  vessel  crossing  the  outer  bar  of  Mobile 
bay,  drawing  not  more  than  ten  feet  water,  two  dollars  and 
fifty  cents  per  foot ;  on  every  vessel  drawing  ten,  and  not 
exceeding  twelve  feet  water,  two  dollars  and  seventy-five 
cents  per  foot ;  on  all  vessels  drawing  more  than  twelve  feet, 
and  not  exceeding  fourteen  feet,  three  dollars  per  foot ;  and 
on  all  vessels  drawing  more  than  fourteen  feet  water,  three 
dollars  and  fifty  cents  per  foot ;  on  all  vessels  crossing  Dog- 
river  bar,  of  whatever  draft  of  water,  one  dollar  and  fifty 
cents  per  foot. 

§  918.  If  any  master  of  a  vessel,  or  water  craft  of  any  de- 
scription, throws,  causes,  or  permits  to  be  thrown  from  on 
board  such  vessel  or  water  craft,  into  the  waters  of  the  bay 
or  harbor  of  Mobile,  or  within  three  miles  of  the  outside  of 
the  outer  bar  of  the  harbor,  any  stone,  gravel,  or  other  bal- 
last, he  forfeits  a  sum  not  less  than  one  thousand,  or  more 
than  two  thousand  dollars  for  every  such  offence ;  and  may 
be  imprisoned,  not  exceeding  three  months,  at  the  discretion 
of  the  court ;  one  half  the  forfeiture  to  be  paid  to  any  one 
who  first  gives  information  of  the  ofience  to  the  commission- 
ers, and  the  other  half  to  the  use  of  the  commissioners. 

§  919.  Upon  the  commissioners  receiving  satisfactory  evi- 
dence of  the  offence  specified  in  the  preceding  section,  they 
must  proceed  to  recover  such  forfeiture  by  process  of  attach- 
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ment  in  the  name  of  tlie  state,  Avliich  maj  be  issued  as  other 
attachments,  on  the  oath  of  the  informer,  and  be  levied  on 
the  vessel  from  which  the  offence  was  committed.  The  ves- 
sel may  be  replevied  by  the  master,  owner,  or  consignee, 
by  giving  bond,  payable  to  the  state,  in  treble  the  amount 
of  the  penalty,  with  condition  to  have  the  vessel  forth- 
coming, to  satisfy  such  judgment  as  may  be  rendered  in  the 
suit. 

§  920.  Every  pilot  having  knowledge  of  the  commission  pi,ot  to  re- 
of  the  offence  specified  in  the  two  preceding  sections,  must,  p°'''  °^«°'^- 
as  soon  as  practicable  thereafter,  give  information  thereof  to 
the  commissioners ;  and  failing  so  to  do,  must  be  deprived  of 
his  license,  and  be  forever  thereafter  disqualified  for  the  ofi&ce 
of  pilot  of  the  bay,  or  harbor  of  Mobile.  The  southern  boun- 
dary, or  limit  of  the  bay,  or  harbor  of  Mobile,  is  hereby  de- 
clared to  be  the  bar  known  as  the  outer  bar,  about  two 
miles  to  the  southward  of  Dauphin  island. 

§  921.  All  branch  pilots  are  appointed  by  the  commission-  Branch  pi- 
ers, and  whenever  a  vacancy  occurs  in  a  branch,  the  person  potnted.'^  ^^' 
who  has  served  the  longest  time  as  an  apprentice,  must,  if 
deemed  competent   by  the  commissioners,  be  appointed  to 
such  vacancy.     But  no  person  can  hold  a  branch  who  is  not 
engaged  in  piloting. 

§  922.  When  any  pilot  boat,  belonging  to  a  different  pilot  Fee  to  boat 
than  the  one  who  may  have  conducted  a  vessel  out  to  sea,  oa'"°  ^''°' 
takes  such  pilot  ofi"  from  such  vessel,  such  pilot  boat  is  enti- 
tled to  one  third  of  the  pilotage. 

§  923.  The  board  of  commissioners  are  hereby  authorized  Fines ;  how 
in  their  own  names,  as  commissioners,  or  in  that  of  their  ^"^'^  ^°'^- 
chairman  as  such,  to  sue  for,  and  recover  to  their  own  use, 
any  forfeiture  Avhich  may  accrue  under  this  chapter,  which 
is  not  otherwise  specifically  appropriated. 

§  92i.   The  commissioners  must  preserve,  in  a  well  bound  commission- 
book,  a  record  of  all  their  acts,  and  of  the  rules  and  regula-  reco'rd'^of''  * 
tions  adopted  by  them,  for  the  direction  and  government  of  tiieir  p'-o- 
the  pilots.     They  must  designate  one  of  their   number   as  '^'^'^  '"^'*' 
chairman,  and  cause  a  record  thereof  to  be  made,  and  pre- 
cribe  such  fees  for  the  services  of  the  pilots,  and  impose  such 
fines  and  penalties  not  inconsistent  with  the    provisions  of 
this  chapter,  as  they  may  deem  expedient.     They  must  also 
preserve,  upon  record,  a  list  of  all  persons  appointed  pilots 
by  them,  as  well  as  of  those  whom  they  may  declare  to  have 
forfeited  their  license.     All  persons  interested  must  have  ac- 
cess to,  and  be  permitted  to  take  copies  of  the  records,  and 
copies  thereof,  certified  by  the  chairman,    are  presumptive 
evidence  of  the  facts  stated  therein. 

§  925.  They  must  preserve  on  file  all  bonds  and  affidavits  Bonds  and  af- 
taken  from  pilots,  and  may,  whenever  they  consider  it  neces-  filed!' " 
sary,  require  a  new  bond  to  be  executed. 

§  926.  They  must  keep  their  office  in  some  suitable  place.  Their  office. 
of  which  the  public  shall  have  notice  ;  and  may  keep  their 
books  and  papers  in  the  office  of  the  probate  judge. 
15 
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Who  may  sue      §  927.  The  boiicls  aforesaicl  stand  as  a  security  for  any  in- 
boifd!°''^      jury  caused  by  the  neghgence,  or  want  of  skill  of  the  pilot, 
and  maybe  put  in  suit  in  the  name  of  any  person  aggrieved. 
Penalty  for       §  928.  Any  pcrsou  undertaking  to  act  as  pilot,  without  a 
actTitifout  license,  as  required  by  the  provisions  of  this  chapter,  or  after 
ucense.        "j^g  ]^^g  "j^ggj^  notified  by  the  commissioners  that  his  license 
has  been  revoked,  is  guilty  of  a  misdemeanor,  and,  on  con- 
viction, must  be  fined  not  less  than  one  hundred  dollars. 

§  929.  The  fees  of  the  commissioners  for  services  render- 
ed, are  as  follows :  For  every  license  granted,  ten  dollars ; 
for  taking  and  filing  bond  and  afiidavit,  one  dollar ;  giving 
copies  from  records  for  each  hundred  words,  twenty  cents ; 
certifying  the  same,  fifty  cents. 


Commission- 
ers' fees. 


CHAPTER  Y. 

COTTON   GINS   AND    COTTON. 


Sec. 

930.  Name  and  county  of  owner  ofgin 

marked  on  bales. 

931.  ^  Deductions    from    true   weight. 

932.  f       Penalty. 


Sec. 

933.  [  No  charge  for  storage  unless  cot- 

934.  j       ton  under  shelter.     Penalty. 


Cotton   bales 
to  be  marked. 


Weight  of 
bales. 


§  930.  All  owners  of  cotton  gins  must  mark  upon  each 
bale  of  cotton  ginned  at  such  gins,  the  initials  of  their  names, 
and  the  county  in  'which  such  gin  is  situated  ;  and  failing  so 
to  do,  are  liable  to  a  penalty  of  five  dollars  on  each  bale,  to 
be  recovered  by  any  person  suing  for  the  same. 

§  931.  No  commission  merchant,  warehouse  keeper,  or 
other  person,  must,  in  any  case,  make  a  deduction  from  the 
true  weight  of  any  square  bale  of  cotton ;  and  all  contracts 
in  reference  thereto  must  be  construed  as  referring  to  the 
actual  weight  thereof 

§  932.  Any  violation  of  the  preceding  section  incurs  a 
forfeiture  of  ten  dollars  for  each  bale,  from  which  such  de- 
duction is  made. 

933.  No  commission  merchant,  warehouse  keeper,  or 
stored  under  any  Other  person,  must  make  any  charge  for  storage  of  cot- 
ton in  Mobile,  or  for  damage  to  the  bagging  or  rope  thereof, 
unless  the  cotton  for  which  such  charge  was  made  was  ac- 
tually stored  in  some  building  under  cover,  for  the  time  for 
which  such  storage  or  damage  is  charged. 

§  934.  Any  person  violating  the  provisions  of  the  prece- 
ding section  incurs  a  penalty  of  five  dollars  for  each  bale  on 
which  such  storage,  or  damage,  is  charged,  to  be  recovered 
by  any  person  suing  for  the  same. 


Penalty. 


Cotton  to  be 


Penalty. 
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CHAPTER  VI. 

CHANGE   BILLS,    BANKING    PRIVILEGES,     BANKING    ASSOCIA- 
TIONS,    AND   STATE   STOCK. 

Article  L  Change  bills. 

"  2.  Banks  and  banking  privileges. 

"  3.  State  stocks. 

ARTICLE  I. 

Change  hills. 

Sec.  ;  Sec. 

935.  Liability  for  issuing  notes,  (fee,  for    936.  Liability  of  corporation  for  paying 
circulation.  I  out  such  paper. 

§  935.  Every  bill  of  excliange,  note,  bond,  or  instrument  guits  on  pa- 
of  any  description,  whatever  may  be  its  form,  or  device,  is-  [frcuutl^s" 
sued  with  the  intent  to  circulate  the  same  as  money,  without  money, 
authority  of  law,  is  an  absolute,  unconditional  promise  of  the 
association,  or  person,  putting  such  bill,  note,  or  other  instru- 
ment  in    circulation,  and  may  be  sued  on  by  the   holder 
thereof,  without  transfer  or  assignment,  and  without  demand, 
protest,  or  notice,  and  the  amount  thereof  recovered,  with  in- 
terest thereon,  at  the  rate  of  fifty  per  cent,  per  annum,  from 
the  date  thereof,  or  from  the  time  the  same  was  put  in  circu- 
lation. 

§  936.  No  turnpike,  bridge,  or  railroad  company,  incor-  corporations 
porated  under  any  law  of  this  state,  must  pay  out  by  their  "ut  cha^n^ge 
agents,  or  officers,  any  change  bills,  notes,  or  paper,  issued  ^'"^• 
without  authority  of  law,  the  circulation,  or  passing  of  which 
is  prohibited  by  the  laws  of  this  state ;  and  if  such  corpora- 
tion allows  the  same,  it  incurs  a  forfeiture  of  its  charter. 


ARTICLE  II. 

Banks  and  hanking  privileges. 


Sec. 

Sec. 

937. 

Proceedings  when  banks  fail  to 

939. 

Agents  of  foreign  banks  to  use 

pay  their  bills. 

only  gold  and  silver. 

938. 

Failure  to  pay  forfeits'  charter  ; 

940. 

-  Pcnaltv.     Forfeitiu-e. 

proceedings,  tfce. 

91 L 

S 

%  937.  The  bearer  of  any  bill  or  note  issued  by  any  stock  Banks  refus 
bank,  incorporated  under  any  law  of  this  state,  ma}^,  at  any  n|fteg°  ^''^ 
time,  present  such  bill  or  note  for  payment ;  and  if  the  same 
is  not  paid,  may  recover  judgment  against  such  bank  by  mo-  Remedy. 
tion,  on  three  days'  notice  to  its  president,  or  cashier,  before 
any  court  having  jurisdiction,  for  the  amount  of  such  bill,  or 
note,  interest  from  the  time  of  sach  presentment,  at  the  rate 
of  twelve  per  cent,  per  annum,  and  costs. 
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§  938.  Any  stock  bank,  created  under  any  law  of  this 
state,  forfeits  its  charter  by  failing  to  pay  its  bills,  or  notes, 
issued  for  circulation,  on  presentment;  and  the  governor,^ 
upon  information  of  such  failure,  must  direct  the  solicitor  of 
the  circuit  in  which  such  bank  is  situated,  to  proceed  against 
the  same,  and  may  associate  with  such  solicitor  other  counsel. 

§  939.  No  foreign  corporation,  invested  with  the  privilege 
of  banking,  must  exercise  the  same  by  agent  in  this  state, 
except  by  the  exclusive  use  of  gold  and  silver  coin,  and  bank 
bills  issued  by  the  authority  of  this  state. 

§  940.  Any  agent  violating  the  provisions  of  the  preceding 
section,  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must 
be  fined  not  less  than  two  thousand  dollars. 

§  941.  If  any  corporation,  or  agent,  violates  the  provis- 
ions of  this  article,  or  attempts  to  evade  the  same  in  the  dis- 
count of  any  bill,  or  note,  such  bill  or  note  is  void. 


ARTICLE   III. 

State  stocks. 


Sec. 

942.  Certificates,  how  assignable. 
■943.  In  case  of  loss  of  certificate. 
■944  I  New  certificate  to  be  issued ;   eii- 
945  J      tered  by  comptroller. 


Assignable. 


Proceedings 
on  loss  of  cer- 
tificate. 


New 
cate. 


certifi- 


Sec. 
946.- 


94Y. 


When  renewed  to  assignee  or  in- 
terest paid  him. 

Provisions  relate  to  renewals  after 
adoption  of  code. 


§  942.  Certificates  of  state  stock  are  assignable  by  endorse- 
ment, or  by  transfer  in  books  to  be  kept  for  that  purpose  by 
the  comptroller. 

§  943.  The  holder  of  any  state   stock,  the  certificate  of 
which  is  lost  or  destroyed,  must : 

1.  Give  notice  of  his  intended  application  to  renew  the 
same,  by  publication  in  some  newspaper  in  the  state  or  coun- 
ty, in  which,  the  loan  was  made  on  which  such  stock  was 
issued,  for  three  successive  months. 

2.  Make  proof  of  such  loss,  or  destruction,  before  any 
chancellor,  or  judge  of  the  circuit  court  of  this  state,  or  any 
judge  of  a  court  of  record  out  of  the  state ;  which  judge 
must  certify  such  proof,  and  his  opinion  that  the  same  was 
satisfactory. 

3.  Make  affidavit  that  at  the  time  of  such  loss,  or  destruc- 
tion, he  was  the  true  holder  and  owner  of  such  certificate. , 

4.  Execute  a  bond,  with  surety  to  be  approved  by  the 
comptroller,  in  double  the  amount  of  such  certificate,  paya- 
ble to  the  state  of  Alabama,  and  conditioned  to  save  harm- 
less, and  indemnify  the  state  against  all  loss  or  damage 
which  may  result  from  the  renewal  of  such  certificate. 

§  944.  Upon  the  requisitions  of  the  preceding  section  being 
complied  with,  a  new  certificate  of  stock  must  be  issued, 
signed  by  the  governor,  comptroller,  and  treasurer,  express- 
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ing  on  its  face  a  description  of  the  original,  and  tliat  tlie 
same  has  been  issued  in  the  place  thereof 

§  945.  Such  renewed  certificates  must  be  entered,  and  an  idem, 
account  kept  of  the  interest  paid  thereon,  by  the  comptroller ; 
and  all  renewed  certificates  are  as  valid  as  the  originals. 

§  946.  No  certificate  must  be  renewed  to  an  assignee,  un-  when  re- 
less  the  transfer  appear  on  the  books  of  the  comptroller;  or  ^gnee.  ° 
unless  the  endorsement  has  been  attested  by  a  notary  public, 
and  due  proof  of  the  same  made ;  nor  must  any  payment  of 
principal  or  interest  be  made  to  any  person  as  the  assignee 
of  any  certificate,  unless  such  assignment  appears  on  the 
books  of  such  comptroller,  or  as  provided  in  this  section. 

§  947.  The  provisions  of  this  chapter  must  be  construed  cases  cover- 
only  to  operate  upon  transfers,  endorsements,  and  renewals,  ^^J'^^  '^ 
made  after  the  adoption  of  this  code. 


CHAPTER  yiL 

WEIGHTS   AND   MEASURES. 


Sec. 

948.  Standard  of  weights,  (fee. 

949.  Contracts  construed  in   reference 


950.  Standards,    how   furnished   couu- 


Sec. 

952.  Judge  of  probate  to  publish  the 
receipt  of. 


to.  953  )  Judge  to  test   and  seal  weights, 


)  Judge 


954  C      tfec- ;  his  fee. 


ties.  955.  Penalty   for   seUiug  by  weights, 

951.  Payment  for  standards,  how  made,  i  &e.,  differing  from. 

'    §  948.  There  is  but  one  standard  of  measure,  of  length  and  standard, 
surface;  one  of  weight,  and  one  of  capacity,  throughout  this 
state,  which  must  be  in  conformity  with  the  standard  of 
measare,  length,  surface,  and  weight,  established  by  congress. 

§  949.  All  contracts  made  within  this  state  for  any  worlc  contracts  in 
to  be  done,  or  for  any  thing  to  be  sold  and  delivered,  must 
be  construed  to  have  been  made  according  to  the  standard 
of  weight  and  measure  thus  ascertained,  unless  the  parties 
stipulate  to  the  contrary. 

§  950.  Any  county  which  has  not  been  furnished  with  now  pro- 
weights  and  measures,  consisting  of  one  weight  of  fifty  '^"''^'^• 
pounds,  one  of  twenty-five  pounds,  one  of  fourteen  pounds, 
one  of  seven  pounds,  two  of  four  pounds,  two  of  two  pounds, 
and  two  of  one  pound  avoirdupois;  one  measure  of  one  yard, 
and  one  of  one  foot,  cloth  measure ;  one  measure  of  a  half 
bushel,  one  of  one  peck,  and  one  of  one  half  peck,  dry 
measure ;  one  measure  of  one  gallon,  one  of  a  half  gallon, 
one  of  one  quart,  one  of  one  pint,  one  of  one  half  pint,  and 
one  of  one  gill,  wine  measure,  in  conformity  with  such  stand- 
ard, must  be  supplied  therewith,  by  the  sccretar}'-  of  state,  as 
early  as  practicable. 

§951.  For  the  expense  of  obtaining  such  weights  and  ^^^fJJJ^*  "^ 
measures,  and   famishing  the  same   to  such  counties,   the 
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comptroller  must,  on  tlie  account  being  certified  by  the  sec- 
retary of  state,  draw  bis  warrant  on  the  state  treasury. 

§  952.  The  judges  of  probate  of  each  county,  when  fur- 
nished with  such  weights  and  measures,  must,  within  three 
weeks  thereafter,  give  notice  thereof  by  advertisement,  at 
the  court-house  door,  and  at  iive  other  public  places  in  the 
county. 

§  958.  Such  judges  must  try  all  weights  and  measures 
weights  and  presented  them,  by  such  standard,  and  if  found  to  agree 
with  the  same,  must  seal  them,  with  a  seal,  to  be  provided 
at  the  expense  of  the  county. 

§  954.  For  trying  and  sealing  such  weights  and  measures, 
the  judges  are  entitled  to  twenty-five  cents  for  each  weight 
and  measure,  so  sealed ;  to  be  paid  by  the  person  presenting 
the  same. 

§  955.  Three  months  after  the  notice  prescribed  in  this 

chapter  has  been  given,  every  person  selling  any  commodity 

by  weight  or  measure,  which  does  not  correspond  with  such 

Penalty.       standard,  forfeits  the  sum  of  ten  dollars,  to  any  person  suing 

for  the  same. 


Notice    of 
standards. 


Seal   of 


Fee  to  judge. 


False  weights 
and  mea- 
sures. 
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POLICE  AND  SANITARY  REGULATIONS. 


Chapter  1.  Hospitals,  disease,  iofection,  and  quarantine. 

2.  Pliysieians,  surgeons,  and  dentists. 

3.  Patrols. 

4.  Slaves  and  free  negroes. 

5.  Retailers. 

6.  Estrays  and  animals  running  at  large. 

7.  Marks  and  brands. 

8.  Enclosures,  trespassing  animals,  and  pai'tition  fences. 

9.  Mills  and  millers. 

10.  Fire  hunting. 

11.  Unwholesome  provisions. 

12.  For  the  prevention  of  injury  by  the  storage  of  gunpowder  in 
towns,  <tc. 

13.  For  the  preservation  of  oysters  in  the  state. 

14.  Roads,  bridges,  ferries,  and  water-courses. 

15.  Provision  for  the  poor. 


CHAPTER  I. 


HOSPITALS,    DISEASE,    INFECTION,    AND   QUARANTINE. 


Sec. 
956. 


951. 


958. 


Hospitals,  how  established ;  reg- 
ulations. 

Nuisances  to  health,  how  abated  ; 
strangers  with  infectious  dis- 
ease, how  disposed  of 

Powers  to  execute  warrant;  pass 
to  hospital. 


Sec. 

959  \  Quarantine ;     how    established ; 

960  J      regulations. 

961  )  To  what  regulations  extend ;  pen- 

962  [      alty  for  violation. 

963.  Vessel  infected,  to  be  purified. 

964.  Health  officer  may  require  infor- 

mation on  oath. 
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Sec.  j  Sec. 

965.  Duties  of  captain  of  sliip  quaran- ;  967.  Travellers  by  land  from  infected 

tined ;  penalty.  |  district. 

966.  Escape   from    quarantine;    re-ar-   968  )  -c,  ^  i.-  c 

,  •;,    1  ^  „ „„  {  Expenses  or   quarantme ;    fanes ; 

,,f.„  I      meaninof  of  toum. 
\  970  )  ^ 

§  956.  The   corporate    authorities   of  any   town,  or   the  Hospitals  es- 
coiirt  of  county  commissioners  of  any  county,  may  establish  *^'''^*^^'^- 
in  such  county  or  town,  hospitals,  which  are  subject  to  such 
regulations,  not  contrary  to  law,  made  by  such  cor]3orate 
authorities,  or  such  court. 

§  957.  When  any  health  officer  in  any  town  makes  com-  Nuisances  to 
plaint,  on  oath,  that  there  is  good  cause  of  suspicion,  or  be- 
lief, that  there  is  on  any  lot,  or  in  any  house  in  such  town, 
or  in  any  vessel  within  the  limits,  or  in  the  vicinity  thereof, 
any  cause  of  disease,  or  infection,  necessary  to  be  destroyed, 
or  removed,  or  one  or  more  persons,  not  in  his  own  place 
of  residence,  infected  with  a  dangerous  contagious  disease,  wUh°lonta- 
and  that  he  has  been  refused  admittance  into  such  house,  lot,  s'°"»  ^'^ea- 
or  vessel ;  any  justice  of  the  corporation,  or  of  the  county,  in 
which  such  house,  lot,  or  vessel  is,  may  issue  his  warrant, 
directed  to  the  sheriff,  marshal,  constable,  or  other  executive 
officer  of  such  town,  requiring  him  to  enter  such  house,  lot, 
or  vessel,  and,  under  the  direction  of  such  health  officer,  to 
remove  such  infected  person,  or  to  remove  or  destroy  such 
source  of  infection  or  disease. 

§  958.  To  execute  such  warrant,  any  outer  or  inner  door  warrant ; 
may  be  forced  in  the  day  time,  and  all  expenses  incurred  in  ted. 
executing  the  provisions  of  the  preceding  section,  and  for 
maintaining,  nursing,  and  curing  any  person  removed  under 
the  provisions  of  this  chapter,  must  be  paid  by  such  person, 
or  by  the  owner  of  the  house,  lot,  or  vessel,  as  the  case  may 
be ;  or  if  such  person,  or  owner,  is  a  married  woman,  by  her  p^y  i^,.  ^u^. 
husband ;  if  a  minor,  by  his  parent,  or  guardian ;  and  if  a  ^'^s,  &c. 
slave,  by  his  owner ;  and  if  not  so  paid,  then  by  the  town  in 
which  they  were  incurred ;  the  person  by  whom  such  ex- 
penses should  have  been  paid  being  liable  to  such  town  for 
the  amount  thereof 

§  959.  Any   town   may   establish   a   quarantine   ground  Quarantine, 
therefor;  but  if  the  place  fixed  upon  for  that  purpose  is 
without  the  limits  of  such  town,  the  assent  of  the  court  of 
county  commissioners  of  the  county  in  which  such  place  is, 
must  first  be  obtained. 

§  960.  The  corporate  authorities  of  such  town  may,  from  Reeuiations. 
time  to  time,  prescribe  the  quarantine  to  be  observed  by  all 
vessels  arriving  within  the  harbor  or  vicinity  of  such  town, 
and  regulations  therefor,  not  contrary  to  law. 

§  961.  Such  regulations  may  extend  to  all  persons,  goods,  wem. 
and  effects,  arriving  in  such  vessel,  and  to  all  persons  going 
on  board  of  the  same. 

§  962.  If  any  person  violate  such  regulations,  after  notice  penalty  for 
thereof  has  been  given  for   five  days  in   some  newspaper  ^'°'^*"^°- 
printed  in  such  town;  or  when  there  is   none,  by  notice 
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posted  up  at  some  public  place  therein  for  the  same  length 
of  time,  he  is  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,    must  be  fined  not  less  than  fifty  dollars. 

§  963.  The  health  officer  of  such  town  may,  under  the 
antiEcd!'''^'^"  direction  of  the  corporate  authorities,  cause  any  vessel  arriv- 
ing therein,  or  in  the  vicinity,  if  the  vessel,  or  cargo,  is  in 
his  opinion  so  foul  or  infected  as  to  endanger  the  public 
health,  to  be  removed  to  the  quarantine  ground,  or  other 
proper  place,  to  be  purified. 
Refusal  of  in-      §  964.  If  any  master,  seaman,  or  passenger,  belonging  to 
formation  to  ^nv  vcssel  suDDOscd  to  havc  anv  infection  on  board,  or  irom 

health    offi-  -^       ,        -,  -L -^^  t  •     p      ,•  t  -i 

cer.  Penalty,  a  port  whcrc  any  dangerous  miectious  disease  prevails,  re- 
fuses to  answer  on  oath  such  inquiries  as  are  made  by  any 
health  officer,  relating  to  any  infection  or  disease,  he  is  guilty 
of  a  misdemeanor,  and,  on  conviction,  must  be  fined  not  less 
than  one  hundred  dollars. 
Breach  of         §  9^5.  The  mastcr  of  any  vessel  ordered  to  perform  quar- 
quarantine.   autiuc,  uiust  delivcr  to  the  officer  appointed  to  see  it  per- 
formed his  bill  of  health,  and  manifest,  log  book,  and  jour- 
nal :  if  he  fail  so  to  do,  or  to  repair  in  proper  time,  after 
notice,  to  the  quarantine  ground,  and  departs  thence  with- 
out authority,  he  is  guilty  of  a  misdemeanor,  and,  on  convic- 
Penaity.       tiou,  must  be  fiucd  not  less  than  two  hundred  dollars. 
Escapes  from      §  ^Q^-  If  ^^J  persou  Ordered  to  perform  quarantine  es- 
quarantine.   capcs,  any  justicc  on  complaint  thereof  on  oath,  must  issue 
his  warrant  to  the  sheriff,  constable,  or  town  marshal,  to 
arrest  and  deliver  such  person  to  the  custody  of  the  officers 
of  the  quarantine ;  and  any  such  person  attempting  to  escape 
may  be  forcibly  detained  at  the  place  of  quarantine  by  such 
officers. 
TraveUersby      §  967.  Any  pcrsou  comiug  into  town,   by  land,  from  a 
land.  place  infected  with  a  contagious  disease,  may  be  compelled 

to  perform  quarantine  by  the  health  officer,  and  restrained 
from  travelling  until  discharged ;  and  any  person  thus  re- 
strained, travelling  before  he  is  discharged,  is  guilty  of  a 
misdemeanor,  and,  on  conviction,  must  be  fined  not  less  than 
one  hundred  dollars. 
Expenses  of       §  968.  All  cxpcnses  incurred  by  any  town,  on  account  of 
quarantine,    r^^y  persou,  vcsscl  or  goods,  uudcr  quarantine  regulations, 
must  be  paid  or  reimbursed  by  such  person,  or  the  owner,  if 
he  is  a  slave ;  or  in  case  of  a  vessel,  or  goods,  by  the  owner 
thereof;  and  the   town  may   detain   such   slave,  vessel,  or 
goods,  until  such  expenses  are  paid. 
Fines.  §  969.  All  fines  recovered  under  this   chapter  must  be 

paid  into  the  town  treasury. 
fiMd"  ''^'          ^  ^'^^-  ^^^^  word  "town"  in  this  chapter  includes  a  city. 
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CHAPTER  II. 

PHYSICIANS,   SUEGEONS,   AND   DENTISTS. 


Sec. 

971.  Medical  boards  continued. 

972.  )  Exainiuation  and  license  of  ap- 

973.  )      plicants. 

974.  License  signed  and  recorded. 

975.  )  License  ;  how  proved.     Penalty 

976.  )      for  practicing  dentistry  with- 

out Ueense. 
97*7.     Contracts   void  if  party  not  li- 
censed. 


Sec. 

978.  Notice  to  produce  license  when 

given  in  suits. 

979.  Negro  not  to  be  employed  in  sell- 

ing drugs,  &c.     Penalty. 

980.  )  Druggists  to  obtain  Ueense,  <fec. 

981.  )      Fee  of  judge  of  probate. 

982.  Not   to   apply    to  Thompsonian 

doctors. 


§  971.  The  medical   boards  and  societies  established  by  Medical 
law  in  this  state  are  continued, 

§  972,  Such  medical  boards  must  examine  all  applicants  ExamsnaUon 
for  practice,  and  also  examine  their  diplomas,  or  licenses,  ofappucants, 
which  must,  in  all  cases,  be  from  a  respectable  college  or 
institution. 

§  973,  If  found  duly  qualified,  and  of  good  moral  charac-  License, 
ter,  such  board  must  grant  a  license  to  practice  physic,  sur- 
gery, and  dental  surgery,    or   any  one  or  more  of    such 
branches  ;  for  which  the  applicant  must  pay  five  dollars  for  Fee. 
the  use  of  the  board. 

§  974.  Such  license  must  be  signed  by  the  president  of  license  re- 
the  board,  and  countersigned  by  the  secretary  and  judge  of  co^'^e^- 
probate  of  the  county  in  which  such  medical  board  is  estab- 
lished; and  the  name  of  the  person  and  the  branches  in 
which  he  is  licensed  to  practice,  must  be  registered  on  his 
books ;  for  which  registration  such  judge  is  entitled  to  a  fee 
of  fifty  cents, 

§  975,  The  production  of  such  license,  or   the  certificate  proof  of  u- 
of  the  judge  of  probate,  that  the  name  of  such  person  is  reg-  '^*'^^'^' 
istered  on  his  books  as  a  licensed  physician,  surgeon,  or 
dentist,  is  proof  of  such  fact, 

§  976,  Every  person  practicing  dental  surgery,  without  a  pg^aity  for 
license  from  a  medical  board  in  this  state,  forfeits  fifty  dol-  ^^i^jf^^j,"^ 
lars ;  one  half  to  the  person  sueing  for  the  same,  the  other  without  li- 
to  the  use  of  the  county. 

§977.  Every   contract,    the    consideration   of    which   is  contracts 
founded  upon  services  rendered  as  a  physician,   surgeon,  or  Q°['^]\'gengei 
dentist,  is  void,  unless  the  person  rendering  such  services 
has  obtained  a  license  to  practice  in  such  capacity  from  one 
of  the  medical  boards  of  this  state, 

§  978,  In  any  suit  founded  on  any  contract  for  services  as  Notice  to 
a  physician,  surgeon,  or  dentist,  no  proof  is  required  to  be  "^'Ztc^^  "' 
made  that  the  p;:irson  rendering  such  service  was  licensed  as 
required,  except  on  two  day.s'  notice  by  the  opposite  party 
that  such  proof  will  be  required  on  the  trial, 

§  979.  No  person  must  employ  any  free  negro  or  slave  to  Negroes  not 
sell,  or  assist  in  the  sale  of  drugs  or  medicines  sold  by  retail;  '"»«"  '^■■"ks- 
any  violation  of  this  section  is  a  misdemeanor,  and,  on  con- 
viction,  punished  by  a  fine  of  not  less  than  one  hundred 
dollars. 
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Druggists  to 
obtain  licen- 
ses. 


Penalty. 


Thompsoni- 
an  doctors 
excepted. 


§  980.  All  druggists  in  this  state  are  reqiiired  to  obtain  a 
license  to  deal  in  drags  from  the  medical  board  of  the  county 
in  which  such  business  is  pursued  ;  or  if  there  is  no  board  in 
such  county,  then  from  the  medical  board  established  in  the 
nearest  county  thereto ;  and  any  person  violating  the  pro- 
visions of  this  section,  on  proof  thereof,  is  not  entitled  to  re- 
cover for  any  drugs  or  medicines  he  has  sold,  and  is  also 
guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  one  hundred  dollars. 

§  981.  For  each  certificate  given  under  this  chapter,  the 
judge  of  probate  is  entitled  to  a  fee  of  fifty  cents. 

§  982.  The  provisions  of  this  chapter  do  not  apply  to  any 
person  practicing  medicine  ui^on  the  botanical,  or  Thomp- 
sonian  system. 


CHAPTEE  III. 


PATROLS. 


Sec. 
983. 
984. 

985. 

986. 

987. 
988. 
989. 
990. 
99L 
992. 
993. 


"Who  liable  to  patrol  duty. 
Precincts  divided  into  patrol  de- 
tachments, leader. 
List  of  detachments,  and  of  the 

time  for  service. 
List  served  on  leader  by  consta- 
ble. 
}  When  leader  sick  or  absent,  re- 
)      newal  of  term  of  service,  <fec. 
}  Leader  to  notify  his  men,  to  pa- 
f      trol  once  a  week. 

>■  Substitute,  authority  of  patrol. 

Punishment  of  slaves. 


Sec. 
994. 
995. 
996. 

991. 
998. 
999. 

1000. 

1001. 
1002. 

1003. 
1004. 


)  Runaway  slaves  apprehended, 
)      carried  to  owner  or  justice. 
If  but  one  justice  in  precinct,  he 
to  act. 
)  Fine  for  defaulters ;  patrol  leader 
)      to  report  defaulters,  <fec. 
Penalty   for  not  reporting  de- 
faulters. 
Justice  to  report  leader  to  so- 
licitor, on  default. 
!  Leader  refusmg  to  act,  fined ; 
neglect  of  duty  by  justice  or 
constable. 
I  Fines,  how  disposed  of;  viola- 
[      tion  of  duty  by  patrol,  <fec. 


Who  liable  to 
do  patrol  du- 
ty. 


Detachments 
of  patrol. 


§  983.  All  white  male  owners  of  slaves,  below  the  age  of 
sixty  years,  and  all  other  free  white  persons,  between  the 
ages  of  eighteen  and  forty-five  years,  who  are  not  disabled 
by  sickness  or  bodily  infirmity,  except  commissioned  officers 
in  the  militia,  and  persons  exempt  by  law  from  the  perform- 
ance of  militia  duty,  are  subject  to  perform  patrol  dutj^. 

§  984.  During  the  second  week  of  the  month  of  March,  in 
each  year,  the  justices  of  each  precinct  in  the  state,  must  make 
out  a  complete  list  of  all  the  persons  within  their  precinct, 
subject  to  patrol  duty ;  and  make  division  of  the  whole  num- 
ber, into  detachments  of  not  less  than  four,  nor  more  than 
six,  one  of  which  number  must  be  designated  leader  of  the 
patrol. 

§  985.  After  such  enumeration  and  division  is  made,  a 

and"term  of  Tccord  luust  bc  made  thereof,  which  must  be  retained  by  the 

senior  justice,  who  must  cause  lists  to  be  made  of  the  names 

of  the  persons  composing  each  detachment,  with  the  leader 


Lists  of   de 
tachments 
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thereof,  numbering  tlie  list  from  number  one,  consecutively, 
and  designating,  on  each  list,  wlien  the  term  of  service  of  the 
detachment  will  commence ;  each  detachment  being  required 
to  serve  as,-  patrol,  not  less  than  two  nor  more  than  three 
weeks. 

§  986.  The  list,  so  made  out,  must  be  delivered  to  the  con-  Leaders  to 
stable,  during  the  second  week  in  March,   and  must  be  by  ^^^^  '^°'"'®' 
him  served  on  the  leader  of  each  detachment,  within  ten 
days  thereafter,  either  personally,  or  by  leaving  the  list  at 
his  place  of  residence. 

§  987.  If  the  leader  of  the  patrol  is  sick  or  absent,  the  when  leader 
constable  must  notify  the  next  person  on  the  list,  informing  sent.  °^ 
him  that  he  is  the  leader  of  the  patrol  detachment. 

§  988.  When  the  term  of  service  of  all  the  detachments  is  Notice  of  re- 
exhausted,  the  justice  must  again  cause  notice  to  be  given  "emfof'ger- 
by  the  constable,  to  the  leader  of  each  detachment,  stating  ^'=e. 
when  the  term  of  service  of  each  detachment  will  commence ; 
which  must  be  served  in  the  same  manner  as  the  previous 
notice. 

§  989.  Upon  receiving  such  notice,  with  a  list  of  the  per-  Leadertono- 
sons  comprising  the  detachment,  the  leader  must,  within  live  ''  ^  '*  °^*° 
days  thereafter,  notify  each  member  thereof,  personally,  or 
by  leaving  written  notice  at  his  place  of  residence ;  and  des- 
ignate the  time  and  place  of  the  meeting  of  the  patrol. 

§  990.  Each  detachment  must  patrol  such  parts  of  the  pre-  to  patrol 
cinct  as  in  their  judgment  is  necessary,  at  least  once  a  week  "^"^^  ^^^e^- 
at  night,  during  their  term  of  service,  and  oftener,  when 
required  so  to  do  by  a  justice  of  the  peace ;  or  when  informed, 
by  a  credible  person,  of  evidences  of  insubordination,  or 
threatened  outbreak,  or  insurrection  of  the  slaves ;  or  of  any 
contemplated  unlawful  assembly  of  slaves  or  free  negroes. 

§  991.  Any  member  of  a  patrol  detachment  may  send  a  substitute, 
substitute,  who,  if  accepted  by  the  leader,  may  patrol  in  his 
stead. 

§  992.  The  patrol  has  power  to  enter,  in  a  peaceable  man-  Authority  of 
ner,  upon  any  plantation ;  to  enter  by  force,  if  necessary,  all  ^^'''°'' 
negro  cabins  or  quarters,  kitchens  and  out  houses,  and  to 
apprehend  all  slaves  who  may  there  be  found,  not  belonging 
to  the  plantation  or  household,  without  a  pass  from  tiieir 
owner  or  overseer ;  or  strolling  from  place  to  place,  without 
authority. 

§  993.  The  patrol  has  power  to  punish  slaves  found  under  Punishment 
the  circumstances  recited  in  the  preceding  section,  by  stripes, 
not  exceeding  thirty-nine. 

§  994.  It  is  the  duty  of  the  patrol,  on  receiving  informa-  Runaways, 
tion  that  any  person  is  harboring  a  runaway  slave,  to  make 
search  for  such  slave,  and  if  found,   to  ap})rehcnd  and  take 
him  before  a  justice  of  the   peace,   who,  if  the  owner  is 
unknown,  must  commit  him  to  jail. 

§  995.  If  the  patrol  find  any  slave  from  home  without  a  Taken  before 
pass,  and  under  circumstances  creating  the  belief  that  he  is  a  cTrHeVto 
runaway,  they  must  detain  him  in  custody,  and  give  infor-  o'^ner. 
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mation  thereof  to  the  owner,  if  known ;  and  if  unknown,  or 
without  their  precinct,  dehver  him  up  to  a  justice,  who  must 
commit  him  to  jail  for  safe  keeping. 

§  996.  If  there  is  but  one  justice  in  the  precinct,  he  must 
justrcJinlhe  perform  all  the  duties  required  by  this  chapter ;  and  if  there 
precinct.       y^^  no  justiccs  iu  ofiicc  in  the  precinct  on  the  second  Monday 
in  March,  the  duties  here  enjoined  must  be  performed  the 
week  succeeding  his  election. 
Pine  of  de-        §  9^7.  The  leader,  or  any  member  of  the  detachment,  fail- 
fauiters.       ^j^g  ^o  appear  according  to  the  notice,  and  perform  patrol 
duty,  must  be  fined  ten  dollars  by  the  justice  of  the  precinct. 
Leader  to  re-      §  998.  The  leader  of  each  patrol  must,  at  the  expiration  of 
port  default-  q^qI^  term  of  service,  make  report  in  writing,  and  upon  oath, 
to  the  justice,  of  the  number  of  times  his  detachment  has 
patrolled,  and  of  the  absence,  without  sufficient  excuse,  of 
any  member  of  the  detachment  at  the  times  designated  for 
patrolling,  and  failure  to  perform  patrol  duty ;  and  thereupon 
it  is  the  duty  of  the  justice  to  cite  such  delinquents  to  appear 
at  a  time  and  place  designated  by  him,  and  show  cause  why 
a  fine  should  not  be  imposed  against  him ;  and  upon  their 
failure  to  appear,  or  to  render  a  sufiicient  excuse,  they  must 
each  be  fined  ten  dollars  for  each  omission,  for  which  execu- 
tion may  issue. 
Penalty  for       §  999.  If  the  leader  of  the  patrol  fails  to  make  such  report, 
not  report-  -v^itJiin  ouc  mouth  after  the  expiration  of  his  term  of  service, 
he  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be 
fined  in  a  sum  not  less  than  twenty  dollars,  at  the  discretion 
of  the  jury. 
Leader  to  be      §  1000.  The  justicc  must  make  report  in  writing,  to  the 
soucitor.  °  solicitor  of  his  circuit,  of  all  omissions  on  the  part  of  patrol 
leaders,  to  make  the  reports  referred  to  in  the  two  preceding 
sections. 
Leaderrefug-      §  1001.  Evcry  pcrsou  appointed  a  leader  of  the  patrol,  who 
fined."  ^"^      refuses,  without  sufiicient  excuse,   to  act  as  such,  must  be 
fined  twenty  dollars  by  the  justice  appointing  him ;  being 
first  cited  to  appear  and  show  cause  against  it. 
Neglect  of         §  1002.  Evcry  justice  and  constable  failing  or  refusing  to 
ti^e^or  co'n"'"  pcrfomi  any  of  the  duties  required  of  them  by  this  chapter, 
stable.         c^pe  gu^ilty  of  a  misdemeanor,  and,  on  conviction,  must  be 
fined,   the  justice  not  less  than  fifty,  and  the  constable  not 
less  than  twenty  dollars,  at  the  discretion  of  the  jury. 
Fines;  how       §  1003.  All  fiucs  collccted  for  a  violation  of  the  provisions 
disposed  of.  q£  ^Yiis  chapter,  must  be  paid  by  the  justice  or  constable  col- 
lecting it,   into  the  county  treasury  ;  and  failing  to  do  so, 
may  be  proceeded  against  by  motion  in  the  name  of  the 
county  treasurer,  as  for  other  money  collected  in  their  official 
capacity. 
Abu^e  of^au-      §  1001.  The  patrol,  if  sued  for  any  act  done  in  the  per- 
patroi.         formance  of  patrol  duty,  may  give  this  law  in  evidence  under 
the  general  issue ;  but  are  liable  in  damages,  to  any  person 
aggrieved,  for  any  unnecessary  violence  committed  under 
color  of  performing  patrol  duty,    either   by   unnecessarily 
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breaking  or  entering  houses,   or  for  excessive  punishment 
inflicted  on  any  slave. 


CHAPTER  IV. 

SLAVES   AND   FREE   NEGKOES, 

Article  I.  Slaves. 

"         2.  Free  negroes. 

"         3.  Free  colored  mariuers. 

ARTICLE  I. 

Slaves. 


Sec. 
1005. 

1006. 
1007. 

1008. 
1009. 

1010. 
1011. 

1012. 
1013. 

1014. 
1015. 

1016. 
1017. 
1018. 
1019. 


Slave  not  to   hire  himself,  pen- 
alty. 
INot  to  remain  at  one  house,  &c., 
permitting  unlawful   assem- 
blages. 
}  Not   to    leave    home    without 
f      pass,  punishment  for  doing  so. 

1  Liability  of    railroads,    steam- 
boats, itc,  for  taking  slaves 
without  pass. 
1  Slave   not   to   carry  gun,   &c., 
penalty,  when  allowed  to  do 
so. 
i  Slave   not  keep    dog.    Justice 
authority  in  unlawful  assem- 
blages. 
[  Slave  apprehended  without  war- 
[      rant.    Fire  hunting  by  slave. 
}  Not  to  own  property;  punish- 
J      meat  for  writing  pass  for  slave. 


Sec. 

1020.  )  Unlawful    assemblies    of,    dis- 

1021.  )      persed  and  punished. 

1022.  Not    to   preach  without   a  li- 

cense, (fee. 

1023.  Runaways  taken  up,   pay  for 

taking  up. 

1024.  )  Gangs  of  runaways,  how  taken, 

1025.  ^      pay  for  taking. 

1026.  Commitment  of  slave  to  name 

owner,  &c. 

1027.  )  Advertisement  by  sheriff,  when 

1028.  \      sold,  &c. 

1029.  Claimant  to  prove  title,   proof 

filed,  (fee. 

1030.  Takes  slave  or  purchase  money 

on  doing  so. 

1031.  )  IiTcgularity  in  sale  not  to  annul 

1032.  \      it.    Fees  of  judge  and  sheriff. 


§  1005.  No  master,  overseer,  or  other  person  having  the  g,^^g  ^^^  ^^ 
charge  of  a  shive,  must  permit  such  slave  to  hire  himself  to  '"^e  wmseif. 
another  person,  or  to  hire  his  own  time,  or  to  go  at  large, 
unless  in  a  corporate  town,  by  consent  of  the  authorities 
thereof,  evidenced  by  an  ordinance  of  the  corporation ;  and 
every  such  offence  is  a  misdemeanor,  punishable  by  fine  not 
less  than  twenty  nor  more  than  one  hundred  dollars. 

§  1006.  No  master,  overseer,  or  head  of  a  family  must  per-  Not  to  visit 
mit  any  slave  to  be  or  remain  at  his  house,   out  house,  or  [ha,rfoifr 
kitchen,  without  leave  of  the  owner  or  overseer,  above  four  ho«"- 
hours  at  any  one  time ;  and  for  every  such  offence  he  forfeits 
ten  dollars,  to  be  recovered  before  any  justice  of  the  peace, 
by  any  person  who  may  sue  for  the  same. 

§  1007.  Any  owner  or  overseer  of  a  plantation,  or  house-  Permitting 
holder,  who  knowingly  permits  more  than  five  negroes,  other  ""^''Jy"'  ^' 
than  his  own,  to  be  and  remain  at  his  house,  plantation,  or 
quarter,  at  any  one  time,   forfeits  ten  dollars  for  each  and  Penalty, 
every  one  over  that  number,  to  the  use  of  any  one  who  may 
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Slave  to  have 
pass. 


Penalty. 


Yifiting 
without  pass. 


Penalty. 


Liability    of 
rail  roads, 
ic,  receiv- 
ing slave 
■without  pass. 


Burthen  of 
proof. 


Slaves  not  to 
carry    arms. 


Penalty. 
Exception. 


Not  to   keep 
a  dog. 


Unlawful  as- 
semblies ; 
how   punish- 
ed. 


sue  for  tlie  same,  before  any  justice  of  tlie  peace  ;  unless  such, 
assemblage  is  for  the  worship  of  almighty  God,  or  for  burial 
service,  and  with  the  consent  of  the  owner  or  overseer  of 
such  slaves. 

§  1008.  No  slave  must  go  beyond  the  limits  of  the  planta- 
tion on  which  he  resides,  without  a  pass,  or  some  letter  or 
token  from  his  master  or  overseer,  giving  him  authority  to 
go  and  return  from  a  certain  place ;  and  if  found  violating 
this  law,  may  be  apprehended  and  punished,  not  exceeding- 
twenty  stripes,  at  the  discretion  of  any  justice  before  whom 
he  may  be  taken. 

§  1009.  If  any  slave  go  upon  the  plantation,  or  enter  the 
house  or  out  house  of  any  person,  without  permission  in 
writing  from  his  master  or  overseer,  or  in  the  prosecution  of 
his  lawful  business,  the  owner  or  overseer  of  such  plantation 
or  householder  may  give,  or  order  such  slave  to  be  given, 
ten  lashes  on  his  bare  back. 

§  1010.  Any  railroad  company  in  whose  car  or  vehicle, 
and  the  master  or  owner  of  any  steamboat,  or  vessel,  in 
which  a  slave  is  transported  or  carried,  without  the  written 
authority  of  the  owner  or  person  in  charge  of  such  slave,  for- 
feits to  the  owner  the  sum  of  fifty  dollars ;  and  if  such  slave 
is  lost,  is  liable  for  his  value,  and  all  reasonable  expenses 
attending  the  prosecution  of  the  suit. 

§  1011.  In  any  action  under  the  preceding  section,  it 
devolves  on  the  defendant  to  prove  that  the  owner  has 
regained  possession  of  the  slave. 

§  1012.  ISo  slave  can  keep  or  carry  a  gun,  powder,  shot, 
club,  or  other  weapon,  except  the  tools  given  him  to  work 
with,  unless  ordered  b}^  his  master  or  overseer  to  carry  such 
weapon  from  one  place  to  another.  Any  slave  found  offend- 
ing against  the  provisions  of  this  section,  may  be  seized,  with 
such  weapon,  by  an}^  one,  and  carried  before  any  justice, 
who,  upon  proof  of  the  offence,  must  condemn  the  weapon 
to  the  use  of  such  person,  and  direct  that  the  slave  receive 
thirty-nine  lashes  on  his  bare  back. 

§  1013.  Any  justice  of  the  peace  may,  within  his  own 
county,  grant  permission  in  writing  to  any  slave,  on  the 
application  of  his  master  or  overseer,  to  carry  and  use  a  gun 
and  ammunition  within  his  master's  plantation. 

§  1014.  No  slave  can,  under  any  pretence,  keep  a  dog; 
and  for  every  such  offence  must  be  punished  by  any  justice 
of  the  peace  with  twenty  stripes  on  his  bare  back.  If  such 
dog  is  kept  with  the  consent  of  the  owner  or  overseer,  he 
must  pay  five  dollars  for  every  dog  so  kept,  to  the  use  of  any 
person  who  will  sue  for  the  same  before  any  justice  ;  and  is 
also  liable  to  any  person  for  any  injury  committed  by  said 
dogs. 

§  1015.  Riots,  routs,  unlawful  assemblies,  trespasses,  and 
seditious  speeches  by  a  slave,  are  punished,  by  the  direction 
of  any  justice  before  whom  he  may  be  carried,  with  stripes 
not  exceedincr  one  hundred. 
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§  1016.  Any  person  having  knowledge  of  the  commission  siave  may 
of  any  offence  by  a  slave  against  the  law,  may  apprehend  wuhout^a 
him,  and  take  him  before  a  justice  of  the  peace  for  trial.  warrant. 

§  1017.  Any  slave  fire  hunting  in  the  night  time,  must  be  Fire  hunting 
punished  with  thirty-nine  lashes,  by  order  of  any  justice  ^^  ^  ^'^^^' 
before  whom  he  may  be  carried.  If  such  fire  hunting  by  the 
slave  is  by  the  command  of  the  master  or  overseer,  the  slave 
must  not  be  punished,  but  the  master  or  overseer  forfeits  the 
sum  of  fift}^  dollars,  one  half  to  the  county,  and  the  other 
half  to  any  person  who  may  sue  for  the  same  before  any 
justice  of  the  peace. 

§  1018.  No  slave  can  oAvn  proj)erty,  and    any  property  Not  to  own 
jDurchased  or  held  by  a  slave,  not  claimed  by  the  master  or  property- 
owner,  must  be  sold  by  order  of  any  justice  of  the  peace ;  one 
half  the  proceeds  of  the  sale,  after  the  payment  of  costs  and 
necessary  expenses,  to  be  paid  to  the  informer,  and  the  resi- 
due to  the  county  treasury. 

§  1019.  Any  slave  who  writes  for,  or  furnishes  any  other  slaves  wri- 
slave  with  any  pass  or  free  paper,  on  conviction  before  any  anottfe^!^ 
justice  of  the  peace,  must  receive  one  hundred  lashes  on  his  ^'^^'^''y- 
bare  back. 

§  1020.  Not  more  than  five  male  slaves  shall  assemble  unlawful  as- 
together  at  any  place  off  the  plantation,  or  place  to  which  fin"d!'*^^  ^^' 
they  belong,  with  or  without  passes  or  permits  to  be  there, 
unless  attended  by  the  master  or  overseer  of  such  slaves,  or 
unless  such  slaves  are  attending  the  public  worship  of  God, 
held  by  white  persons. 

§  1021.  It  is  the  duty  of  all  patrols,  and  all  officers,  civil  Dispersed 
and  military,  to  disperse  all  such  unlawful  assemblies ;  and  punishedy*' 
each  of  the  slaves  constituting  such  unlawful  assembly,  must 
be  punished  by  stripes,  not  exceeding  ten ;  and  for  the  second 
offence,  may  be  punished  with  thirty-nine  stripes,  at  the  dis- 
cretion of  any  justice  of  the  peace  before  whom  he  maybe 
brought. 

§  1022.  Any  slave  who  preaches,  exhorts,  or  harangues  preaching 
any  assembly  of  slaves,  or  of  slaves  and  free  persons  of  color,  ^ense!"  "" 
without  a  license  to  preach  or  exhort  from  some  religious 
society  of  the  neighborhood,  and  in  the  presence  of  five  slave- 
holders, must,  for  the  first  offence,  be  punished  Avith  thirty- 
nine  lashes,  and  for  the  second,  with  fifty  lashes ;  which 
punishment  may  be  inflicted  by  any  officer  of  a  patrol  com- 
pany, or  by  the  order  of  any  justice  of  the  peace. 

§  1023.  Runaway  slaves  may  be  apprehended  by  any  per-  Runaways  to 
son,  and  carried  before  any  justice  of  the  peace,  who  must  ''^**''^"  "p- 
either  commit  them  to  the  county  jail,  or  send  them  to  the 
owner,  if  known  ;  who  must,  for  every  slave  so  apprehended, 
pav  the  person  api^rehendinL'"  him  six  dollars,  and  all  reason-  ?^y  ^°^  t^''- 
able  cliarges. 

§  102-1.  Any  justice  of  the  peace  receiving  information  Gangs  of 
that  three  or  more  runaway  slaves  are  lurking  and  hid  in  how'^Tfkln. 
swamps,  or  other  obscure  places,  may,  by  warrant,  reciting 


240  PART   1.]  SLAVES.  [TITLE   13, 

tlie  names  of  tlie  slaves,  and  their  owners,  if  known,  direct  a 
leader  of  the  patrol  of  the  district,  and  if  there  be  none,  then 
anj  other  suitable  person,  to  summon,  and  take  with  him 
such  power  as  may  be  necessary  to  apprehend  such  runaway ; 
and  if  taken,  to  deliver  them  to  the  owner  or  commit  them 
to  the  jail  of  his  proper  county. 
j,ggg_  §  1025.  For  such  apprehension  and  delivery  to  the  owner, 

or  committal  to  jail,  the  parties  so  apprehending  shall  be  en- 
titled to  twenty  dollars  for  each  slave,  to  be  paid  by  the 
owner. 
Name  of  §  1026.  Thejusticc  committing  a  runaway,  must  endeavor 

owner  and  ^q  asccrtaiu  from  the  slave,  and  from  all  other  sources  within 

slave    to    be  >    n  n  i   i   •  i 

Btated  in  the  his  rcach,  t'lc  truc  name  oi  ttie  slave,  and  his  owner  s  name, 
commi  ment.  ^^^  residence ;  and  must  include  all  such  information  in  the 
commitment,   which  must  be  preserved   and   filed   by  the 
justice. 
Advertise-         §  1027.  On  the  rcccption  of  a  runaway  slave,  the  sheriff 
"ommttedJ*'  ^lust,  without  delay,  cause  advertisement  to  be  made  in  a 
newspaper,  published  in  the  county,  if  there  be  one,  if  not, 
in  the  one  published  nearest  to  the  court  house  of  such  coun- 
ty, giving  an  accurate  description  of  the  person  of  the  slave, 
his  supposed  age,  the  information  contained  in  the  warrant 
in  relation  to  the  slave,  and  his  owner,  and  such  other  facts 
important  to  the  identification  of  the  slave,  as  the  sheriff  may 
be  able  to  obtain  from  the  slave,  or  from  any  other  source, 
which  must  be  continued  for  six  months,  once  a  week,  if  the 
slave  is  not  sooner  reclaimed  by  the  owner. 
When  sold.        §  1028.  If  the  slave  is  not  reclaimed  within  six  months, 
the  sherilf  must  advertise  and  sell  him  for  cash,  in  the  man- 
ner slaves  are  sold  under  execution.     The  proceeds  of  the 
sale,  after  all  expenses  are  paid,  must  be  paid  to  the  county 
treasurer  for  the  use  of  the  county. 
Owner  may       §  1029.  Tlic  owucr  may  regain  the  possession  of  the  slave 
erty^an'd  uke  bcfore  salc,  or  the  proceeds  after  sale,  by  appearing  before 
jl'i?  ^'°"     ^^®  j^^dge  of  probate  of  the  county,  and  proving,  by  an  im- 
partial witness,  his  title  to  the  slave ;  which  proof  must  be 
reduced  to  writing,  sworn  to,  subscribed,  and  filed  in  the 
office  of  the  probate  judge. 
Purchase  §  1030.  Thcrcupon,  and  upon  the  payment  by  the  owner 

OT^-^when    of  the  costs  of  advertising,  and  all  other  expenses  attending 
beYns'^oM.     ^^^  imprisonment,  the  judge  of  probate  must,  by  order  in 
writing,  direct  the  jailor,  if  the  slave  has  not  been  sold,  to 
deliver  him  to  the  applicant.     If  he  has  been  sold,  then  the 
order  must  be  directed  to  the  county  treasurer,  to  pay  him 
over  the  proceeds  of  such  sale  received  in  the  treasury. 
Irregularity       §  1031.  The  title  of  the  purchascr  of  such  slave  is  not  af- 
of  sale.        fected  by  the  claim  of  the  owner,  or  by  an  irregularity  in  the 

advertisement  or  sale. 
Feesofoffi-       §   1032.  The  fee  of  probate  judge  is  two  dollars,  and  the 
sherifi"  is  allowed  the  same  commissions  as  on  sales  under 
execution. 
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ARTICLE  II. 

Free  negroes. 

Sec.  I  Sec. 

1033.  (Not    allowed    to    enter   state.'  1040.     Must    leave  the  state    on  dis- 

1034.  \  Warned  to  leave,  <fee.  i  charge  from  peniteutiaiy. 

1035.  Penalty  for  beinif  at  unlawful  as-    1011.  )t,     ,•  ..,       ,  ■  •,- 

/,       i-   1    "^  ,r. ,,   (  Iraduig    with    slave;    visiting 

sembly  of  slaves.  10 1 '2   V       ,      °  ■    ■        ,  p     ° 

.,„,-.  ^  •'  ,,.,.,  I      slave;  receiving  slave ;  <fcc. 

,,,„,  (  JNot  to  retail   liquors,    ttc.,  nor  ■,,^,  ,      n       i  ■      i.     ^  -n      *  r 

lOS/.)-  .,  r       1  f  1041.     Preaching  to  slaves  AVithout  u- 

moo   I       write  passes  tor  slaves,  tfec.  p 

1038. )  ^  '  cause,  tcc. 

1039.     Felony  in  aid  slave's  escape  by 

forging  pass. 

§  1033.  Eveiy  free  colored  person  who  lias  come  to  this  Not  to  come 
state  since  the  first  day  of  Februaiy,  one  thousand  eight  hun-  *"  *'^^  ^''^''^• 
dred  and  tliirtj-two,  and  has  been  admonished  by  any  sheriff, 
justice  of  tlie  peace,  or  other  judicial  officer,  that  he  cannot, 
by  hxw,  remain  in  this  state ;  and  does  not,  within  tliirty 
days,  depart  therefrom,  must,  on  conviction,  be  puuislied  by 
imprisonment  in  the  penitentiary  for  two  years ;  and  shall 
have  tliirty  days  after  his  discharge  from  the  penitentiary  to 
leave  the  state;  and  on  failing  to  do  so,  must  be  imprisoned 
in  the  penitentiary  for  five  years. 

§  1034.  All  sheriffs,  justices  of  the  peace,  and  other  judi- how  warned 
cial  officers,  knowing  of  any  free  person  of  color  being  with-  '» 'e^i^'*^- 
in  the  state,  contrary  to  the  provisions  ol  the  preceding  sec- 
tion,  are  hereb}"  required  to  give  the  warning  therein  pre- 
scribed. 

§  1035.  If  any  free  person  of  color  is  at  any  time  found  at  present  at 
an  unlawful  assembly  of  slaves,  he  forfeits  twenty  dollars,  to  "e,nbTy'''of'*'" 
any  person  who  will  sue  for  the  same,  before  any  j  ustice  of  ^'^ves. 
the  peace ;    and  for  the   second  offence,  must,    in    addition 
thereto,  be  punished  with  ten  stripes.     All  justices  of  the  Penalty, 
peace,  sheriifs,  and  constables,  are  charged  with  the  execution 
of  this  law. 

§  1036.  No  free  person  of  color  must  retail,  or  assist  in  re-  ^nt  to  retail 
tailing,  or  vending,  spirituous  or  vinous  liquors;  and  for ''^luors. 
every  such  oftence,  forfeits  twenty  dollars,  to  be  recovered 
before  any  justice  of  the  peace,  by  any  one  who  will  sue  for 
the  same ;  and  for  the  second  offi^-nce,  having  been  once  con- 
victed and  fined,  must  be  punished  by  stripes,  not  exceeding 
twenty-five,  at  the  discretion  of  the  justice. 

§  1037.  The  preceding  sections  of  this  article  do  not  apply  Exception. 
to,  or  afiect  any  free  person  of  color,  who,  by  the  treaty  be- 
tween the  United  States  and  Spain,  became  a  citizen  of  the 
United  States,  or  the  descendants  of  such. 

§  1038.  Any  free  perscm  of  color  who  writes  for,  or  lin-- ,,^,..,,1,,,;,,^, 
nishes  a  slave  with  a  pa.ss,  is  giiill\'  nf  a  mis  lemeanor,  ami,  "la^-^'- wi"' » 
on  conviction,  must  be  fined  not  less  than  fifty  dollars,  and 
be  imprisoned  not  less  than  si.x  months. 

§   1039.  Any  free  person  of  color  who  writes  for,  or  fur-  Aiding  slave 
nishes  any  slave  a  pass,  with  the  intent  to  enable  such  slave  "^^"^''p*^- 
16 
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Felony. 


On  discharge 


must  leave 
the  state 


Trading  with 
slave. 


Visiting 
slaves. 


to  escape  from  his  master,  is  guilty  of  a  felony,  and,  on  con- 
viction, must  be  imprisoned  m  the  penitentiary  not  less  than 
three,  nor  more  than  seven  years. 

1040.  Any  tree  person  of  color  imprisoned  in  the  peni- 
^t°"tia^r''^™*  tentiary,  must  leave  the  state  in  one  month  after  his  dis- 
charge, unless  paidoned  ;  and  failing  to  do  so,  or  having  left 
returns  again,  on  conviction,  must  be  imprisoned  in  the  peni- 
tentiary live  years. 

§  1041.  An}^  free  person  of  color,  who  buys  of,  or  sells  to, 
any  slave,  any  article,  or  commodity  whatever,  without  a 
written  permission  from  the  master,  or  overseer  of  such 
slave,  designating  the  article  so  to  be  bought,  or  sold,  is 
guilty  of  a  misdemeanor,  and  must,  upon  conviction,  before 
any  justice  of  the  peace  of  the  county  where  such  offence  is 
committed,  be  punished  with  thirty-nine  stripes. 

§  1042.  Any  free  person  of  color,  found  in  company  with 
any  slave,  in  any  kitchen,  out  house,  or  negro  quarter,  with- 
out a  written  permission  from  the  owner,  or  overseer  of  such 
slave,  must,  for  every  such  offence,  receive  fifteen  lashes ; 
and  for  every  subsequent  offence,  thirty-nine  lashes  ;  which 
may  be  inflicted  by  the  owner  or  overseer  of  the  slave,  or  by 
any  officer  or  member  of  any  patrol  company. 

§  1043.  If  any  free  person  of  color  permits  a  slave  to  be, 
or  remain  in  his  house,  or  out  house,  or  about  his  premises, 
without  permission,  in  writing,  from  the  owner,  or  overseer 
of  the  slave,  he  shall  be  punished  as  provided  in  the  precedmg 
section. 

§  1044.  Any  free  person  of  color,  who  preaches,  exhorts, 
or  harangues  any  assembly  of  slaves,  or  of  slaves  and  free 
persons  of  color,  unless  in  the  presence  of  five  slaveholders, 
and  licensed  to  preach  or  exhort  by  some  religious  society  of 
the  neighborhood,  must,  for  the  first  offence,  receive  thirty- 
nine  lashes,  and  for  the  second  offence,  fifty  lashes,  by  the 
order  of  any  justice  of  the  county,  before  whom  the  offender 
may  be  carried. 


Receivin 
visits. 


Preaching  to 
slaves  with- 
out license. 


Penalty. 


ARTICLE  III. 


Free  colored  mariners. 


Sec. 

1045 
1046 

1041, 
1048, 


Sec. 

1050 
1051 

1052 
1053 
1054 


If  captain  does  not  take  them, 
discharged;  penalty  for  re- 
maining. 

Fees  of  officers. 


Captain  to  give  Hst  of  free  ne- 
groes on  board  vessel ;  bond, 
&e. 

When  sick,  taken  to  hospital. 

If  bond  not  given,  negro  sailors 
Bent  to  jail. 
1049.    Captain  to  pay  charges  and  take 
them  away. 

§  1045.  The  master  or  consignee  of  any  vessel,  coming  in- 
to any  port  in  this  state,  having  on  board  any  free  person  of 
color,  as  cook,  steward,  or  mariner,  must,  within  three  days 
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thereafter,  furnisli  tlie  mayor,  or  intendant  of  tlie  place,  a  list  captain  to 
of  the  free  persons  of  color  on  board  such  vessel,  and  enter  «'''«  "s'  °^ 
into  bond,  payable  to  the  state  of  Alabama,  in  such  sum,  not  persons  on 
less  than  two  thousand  dollars,  and  with  such  surety  as  the  bond!'  ^^^ 
mayor  or  intendant  may  prescribe,  which  must  be  hied  in  his 
ofifi.ce ;  and  upon  a  breach  thereof,  judgment  may  be  render- 
ed by  motion  of  the  solicitor  of  the  circuit,  in  the  circuit 
court  of  the  county,  or  in  the  city  court  of  Mobile,  ten  days' 
notice  thereof  being  given,  for  the  penalty  of  such  bond. 

§  1046.  The  condition  of  the  bond  is,  that  such  free  color-  condition  of 
ed  persons  shall  remain  on  board  the  vessel,  and  not  leave  *^®  ^°'^'^' 
the  same  during  the  stay  of  the  vessel  in  the  waters  of  this 
state ;  and  upon  its  departure,  that  such  free  colored  persons 
will  depart  with  the  vessel.  That  such  vessel,  with  such 
persons  on  board,  shall  not  come  within  three  miles  of  the 
town  or  city  attached  to  the  port,  nor  within  one  mile  of  the 
shore,  except  in  passing  out  of  the  bay  of  Mobile ;  and  that 
during  the  stay  of  such  vessel,  no  communication  will  be  per- 
mitted between  the  free  colored  persons  on  board  the  vessel 
and  slaves,  or  free  persons  of  color  within  the  state. 

§  1047.  If  any  such  free  persons  of  color  are  dangerously  in  case  of 
ill,  they  may  be  conveyed  to  any  hospital  of  the    United  ^ess^  ^"'^' 
States;  or  if  there  be  none,  to  a  private  hospital;  and  as 
soon  as  discharged  therefrom,  must  return  to  the  vessel. 

§  1048.  K  within  three  days  after  the  arrival  of  a  vessel  when  to  be 
within  the  waters  of  this  state,  the  list  of  such  free  colored  ?^.^mi"ed  to 
persons,  and  the  bond  required  by  this  article  is  not  made, 
and  delivered  as  herein  provided  for,  the  sheriff"  of  the  county 
must  apprehend  all  such  free  persons  of  color,  and  lodge  them 
in  jail,  where  they  must  be  kept  until  the  vessel  is  ready  to 
proceed  to  sea;  and  it  is  the  duty  of  the  harbor  master  to 
give  information  to  the  sheriff  of  the  arrival  of  any  vessel 
containing  such  free  persons  of  color. 

§  1049.  It  is  the  duty  of  the  master  of  such  vessel,  when  captain  to 
ready  for  sea,  to  take  such  free  persons  of  color  with  him,  e:f^and''tTke 
and  carry  them  beyond  the  limits  of  this  state,  paying  the  ''"^m  away, 
expenses  of  their  arrest  and  detention  ;  and  upon  failure  to  do 
so,  he  is  guilty  of  a  misdemeanor,  and  must  be  fined  in  a  sum 
not  exceeding  one  thousand  dollars,  and  may,  in  the  discre- 
tion of  the  jury,  be  imprisoned,  not  exceeding  six  months. 

§  1050.  If  such  free  persons  of  color  are  not  carried  away  if  not  carried 
by  the  master  of  the  vessel  bringing  them  into  this  state,  they  dilcharge^d. 
must,  after  the  departure  of  the  vessel,  be  discharged  from 
jail,  and  warned  to  leave  the  state ;  the  expenses  of  their 
arrest  and  detention  to  be  paid  hy  the  county. 

§  1051.  If  they  do  not  depart  within  ten  days  after  being  Remaining 
discharged,  or  if,  having  left,  they  return  to  the  state,  they  ch^trged!' 
must,  on  conviction,  be  punished  by  confinement  in  the  pen- 
itentiary not  less  than  two,  nor  more  than  five  years. 

§  1052.  Fees  to  the  sheriff,  three  dollars  for  each  free  col-  Fees  of  otn- 
ored  person  apprehended. 

§  1053.  To  the  mayor  one  dollar,  for  taking  and  filing  of 
"bond,  and  list  of  sailors. 
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[title  13, 


§  1054.  To  tlie  jailor  same  fees  as  allowed  by  law  for  sus- 
tenance of  prisoners. 


CHAPTEE  Y. 


retailers." 


Sec.  _  ;  Sec. 

1055.  No  free  negroes  to  be  licensed    1060. 

to  keep  tavern,  Ac.  j 

1056.  }  Ceitificiite  of  character,  before]  1061. 

1057.  f      licensed;  oath  of  pai'ty.  I 

1058.  ;  Who  are  retailers;  general  in- 

1059.  )      dictment  sirfficient.  | 


No  recovery  for  liquor,  without 
produciion  of  license,  (fee. 

Justices  to  apprehend  and  bind 
over  offenders,  tfec. 


Oath. 


Free  negroes      §  1055.  No  free  ncgTo  must  be  licensed  to  keep  a  tavern, 

cen^d '"' '"'  *^^'  ^o  ^*^^^  vinous  or  spirituous  liquor, 
rtifig^te  of      §  1056.  No  license  must  be  granted  to  sell  vinous,  or  spir- 

chaiacter.  ituous  Kquor,  uulcss  the  applicant  produce  to  the  judge  of 
probate  of  his  county,  the  recommendation  of  six  respecta- 
ble freeholders  or  householders  thereof,  residing  within  five 
miles  of  such  applicant,  stating  that  they  are  acquainted  with 
him,  that  he  is  possessed  of  a  good  moral  character,  and  in 
all  respects  a  proper  person  to  be  licensed. 

§  1057.  The  applicant  must  also,  before  obtaining  his 
license,  take  and  subscribe  the  following  af&davit:  "I  do 
solemnly  swear,  that  I  will  not  sell  any  vinous  or  spirituous 
liquor  to,  or  sell  to,  or  purchase  from,  any  slave,  any  article, 
or  commodity,  without  the  permission  of  the  owner,  master, 
or  overseer,  of  such  slave;  and  that  I  will  not  knowingly 
suffer  the  same  to  be  done  by  my  partner,  clerk,  agent,  or 
any  other  person,  upon,  or  about  my  premises,  if  in  my 
power  to  prevent  the  same ;  and  further,  that  I  will  not  al- 
low any  gaming  of  any  kind  to  be  carried  on,  on  or  about 
my  premises,  if  in  my  power  to  prevent  the  same ;"  which 
affidavit  must  be  filed  in  the  office  of  the  judge  of  probate. 

§  1058.  Au}^  person  selling  vinous,  or  spirituous  liquor,  in 
quantities  less  than  one  quart,  or  by  the  quart  to  any  person 
of  known  intemperate  habits,  or  in  any  quantity,  if  the  same 
is  drank  on,  or  about  the  premises,  are  retailers  within  the 
meaning  of  this  code. 

§  1059.  In  all  indictments  for  retailing  without  a  license, 
it  is  sufficient  to  charge,  that  the  defendant  sold  vinous,  or 
spirituous  liquor,  without  a.  license,  and  contrar}^  to  law ; 
and  on  the  trial,  any  act  of  retailing,  in  violation  of  the  law, 
may  be  proved. 

§  1060.  No  person  must  obtain  a  judgment  in  any  court 
of  this  state,  upon  any  account,  any  item  of  which   is  for 


"  Retailer' 
defioed. 


General  in- 
dictment 
good. 


License  to  be 
produceui  to 


*  Various  peualties  against  retailei  s  will  be  found  under  Article  6,  Chapter 
2,  Part  iv. 
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vinous  or  spirituous  liquor  iu  less  quantities  tlian  one  quart,  recoverjudg- 
without  producing  to  the  court  a  license,  showing  his  author-  quor  retaii'- 
ity  to  retail,  at  the  date  af  such  item.  ^'^■ 

§  1061.  All  justices,  whenever  thej  have  good  reasons  to  offenders  to 
believe,  or  whenever  informed  on  oath,  that  any  person  has  '^^  '^°"°'^ 
violated  any  of  the  provisions  of  this  chapter,  mast  forthwith 
issue  a  warrant  against  such  person,  and  bind  him  over  to 
answer  therefor,  to  the  next  term  of  the  circuit  court. 


CHAPTEE  yj. 

ESTRAYS,  AND   ANIMALS   RUNNING   AT   LARGE. 

Article  1.  Estrajs. 

"        2.  Stallions  and  jackasses  ruuniug  at  large. 

ARTICLE  I. 

Sec.  I  Sec. 

1062.  )  Estrays  may  be  taken  up ;  neat  [  1076.     Those  advertised  to  be  brought 

1063.  f      cattle  only  at  certain  times,    i  to  court. 

1064.  Oath  to  be  made  before  justice,  !  1077.  )  If  estray  die  or   escape,  pro- 

ifec.  1078.  j      ceediugs ;  taken  up  when  dis- 

1065.  )  How  appraised  ;  certificate  en-  j  charged. 

1066.  j      tered  by  judge  of  probate.        1079.     Claims    of   owner,  how    estab- 

1067.  When  two  or  more  taken  at  same  i  lished. 

time,  &c. 


1068.  )  Bond,   when   given;    when   re- 

1069.  \      turned,  &c. 

1070.  Horses  appraised  at  over  twenty 


1080.  Order  of  delivery  on  payment 
of  expenses. 

1081.  )  Estray  not  to  be  used  until  bond 

1082.  )       is  given;  penalty, 
dollars;    fee    for  advertising,  |  1083.  f  No  charge  for  keeping  if  used; 
how  paid.                                     1084.  )      pay,  how  determined. 

1071.  Justice  to  return  certificate  and  i  1085.  '  Not  to  be  injured,  t&e.  ;  penalty, 

pay  over  printing  fee;    pen-  i  1086.  )      &c. 

alty.  1 1087.     If  owner  fail  to  claim,  taker  up 

1072.  )  Judge  of  probate  to  advertise  1  has  the  title. 

1073.  [      iu  newspaper ;  exception.        |  1088.  )  One   half    the   value   paid    to 

1074.  Wliat  advertisement  to  contain,  |  1089.  )       county;  execution  if  not  paid. 

<tc.  j  1090.  [  In  case   of  death  of  taker  up; 

1075.  Listof  estrays,  when  and  where  :  1091.  j      fees  of  justice  and  judge. 

posted.  1 

§  1062.  Every  person  in  this  state  finding  any  horse,  mare,  Estrays  to  be 
mule,  jack,  or  jenny,  any  neat  cattle,  hog,  or  sheep,  running  ^  ^°"'^' 
at  large  about  his  residence,  or  plantation,  or  the  residence, 
or  plantation  of  w^hich  he  has  charge,  the  owner  of  which 
is  not  known,  may  take  up  such  animal  as  an  estray. 

§  1063.  No  neat  cattle,  except  cows  with  young  calves,  ^Jf[o  ue"tL 
sheep,  or  hoo-s,  must  be  taken  up  as  estrays,  between  the  first  ''<^"  ".p  ■*' 

i'.O'  J-  •^'  certain  sea- 

day  01  April,  and  JNovember.  sons. 

§  1064.  Every  person  taking  up  an  estray,  must,  within  oath  of  taker 

three  days  thereafter,  make  oath  before  some  justice  of  the  "''■ 

county  in  which  sitch  estray  was  found,  that  the  same  was 

taken  up  about  his  plantation,  or  residence,  or  about  the 

plantation  or  residence  in  his  charge,  and  that  the  marks  or 

brands  have  not  been  defaced  or  altered  since  taking  up. 
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Appraise- 
ment and 
certificate. 


To  be  enter- 
ed in  estray 
book. 


If  two  es- 
trays  taken 
at  same  time. 


Bond  to  be 
given. 


Where  filed. 


Horses,  &c., 
appraised  at 
more  than 
twenty  dol- 
lars. 


Advertising 
fee. 


Neglect  of 
duty  by  jus- 
tice. 


When  adver- 
tised in  news- 
paper. 


§  1065.  Such  justice  must  thereupon  issue  his  summons 
to  two  disinterested  householders,  directing  them,  after  being 
sworn  to  appraise  the  estray  at  a  fair  valuation,  to  certify 
such  valuation  in  writing,  with  a  particular  description  of 
the  estray,  by  the  kind,  size,  mark,  color,  stature,  and  age ; 
which  certificate,  signed  by  them,  and  attested  by  the  justice, 
must  be  returned  to  the  judge  of  probate,  within  three  days 
thereafter. 

§  1066.  The  judge  of  probate  must  enter  such  certificate, 
and  the  name  of  the  person  taking  up  the  estray,  in  a  book 
to  be  kept  for  that  purpose. 

§  1067.  If  two  or  more  estrays  of  the  same  kind  are  taken 
up  at  the  same  time,  by  the  same  person,  they  must  be  in- 
cluded in  the  same  summons,  certificate  of  appraisement, 
and  entry. 

§  1068.  Every  person  taking  up  an  estray,  must,  on  the 
return  of  the  certificate  of  appraisement  to  the  justice,  give 
bond  with  security,  to  be  approved  by  him,  in  a  sum  equal 
to  the  appraised  value  of  the  estray,  payable  to  the  county, 
and  conditioned,  that  if  the  owner  thereof,  in  one  year  there-  . 
after,  prove  his  property  in  such  estray,  and  pay  all  legal 
costs  and  expenses,  he  will  deliver  up  the  same ;  and  if  the 
owner  fails  to  prove  his  property  within  a  year,  he  will  pay 
to  the  county  one  half  of  such  appraised  value. 

§  1069.  The  justice  must  return  such  bond  to  the  judge 
of  probate,  with  the  appraisement  and  valuation  of  the 
estray. 

§  1070.  If  the  estray  be  a  horse,  mare,  mule,  jack,  or  jen- 
ny, and  is  appraised  at  more  than  twenty  dollars,  the  person 
taking  up  such  estray  must  pay  to  the  justice  two  dollars, 
which  must  be  paid  to  the  judge  of  probate,  on  the  return  to 
him  of  the  certificate  of  appraisement,  for  the  expense  of  ad- 
vertising, as  hereinafter  provided. 

§  1071.  Any  justice  failing  to  return  the  certificate  of 
appraisement,  within  the  prescribed  time,  or  to  pay  the  print- 
ing fees,  according  to  the  provisions  of  the  preceding  section, 
forfeits  one  hundred  dollars,  one  half  to  the  person  suing  for 
the  same,  the  other  to  the  use  of  the  county. 

§  1072.  When  the  estray  is  a  horse,  mare,  mule,  jack  or 
jenny,  and  appraised  at  more  than  twenty  dollars,  the  judge 
of  probate  must,  on  the  return  of  the  appraisement,  and  the 
payment  of  the  sum  hereinbefore  provided  for,  advertise  such 
estray  in  some  newspaper  of  his  county  for  three  successive 
weeks;  and  if  no  newspaper  is  published  therein,  then  in 
the  paper  nearest  thereto. 

§  1073.  If  the  sum  specified  is  not  sufiicient  to  procure 
the  publication  as  required  by  the  preceding  section,  such 
judge  must  cause  the  same  to  be  advertised,  by  posting  notice 
at  three  public  places  in  the  county,  and  pay  the  amount  re- 
ceived by  him,  for  the  purpose  of  publication,  into  the  coun- 
ty treasury. 

§  1074.  The  advertisement  must  contain  the  name  of  the 


or  es- 
es- 
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person  by  whom  the  estray  was  taken  up,  and  the  time  when,  Description 
the  appraised  value,  description  of  the  animal,  and  the  name  ment^^'^''^^" 
of  the  j  ustice  before  whom  the  proceedings  were  had. 

§  1075.  Such  judge  must  also  make  out  a  list  of  all  estrays  List  of  es- 
and  post  up  the  same  at  the  court  house  door,  on  the  first  poltla. "    ^ 
day  of  each  term  of  the  circuit  court ;  which  list  must  show 
all  estrajT's  taken  up  within  twelve  months  preceding  such 
day,  and  not  restored  to  their  owners. 

§  1076.  All  estrays  required  by  this  chapter,  to  be  adver-  Estrays  ad- 
tised  in  a  newspaper,  must  be  brought  or  rode  to  the  court  vertisedtobe 

1  fi  -i-ii  !->  brought  to 

house  01  the  county  m  which  they  were  taken  up,  on  the  first  court  house. 
day  of  the  circuit  court  next  after  such  taking  up. 

§  1077.  AVhen  the  estray  dies,  or  escapes  without  fault  on  Death 
the  part  of  the  taker  up,  and  after  the  same  is  appraised,  he  ^^p®  °^ 
must  report  the  same  to  the  judge  of  probate  within  ten  days 
thereafter,  making  oath  that  such  death,  or  escape,  was 
without  his  fault ;  and  such  judge  must  make  an  entry  there- 
of, in  the  margin  where  the  certificate  of  appraisement  is  en- 
tered, and  must  not  advertise,  or  include  such  estray  in  the 
list  posted  up  at  the  court  house  door. 

§  1078.  Upon  proceeding,  as  required  by  the  preceding  gg^  taken 
section,  the  taker  up  is  on  the  escape,  or  death  of  the  estray,  ^p^;^  '^'^- 
discharged  from  all  liability. 

§  1079.  If  the  owner  of  any  estray,  within  one  year  from  ownership; 
the  execution  of  the  bond  given  under  section  1068,  claim  ^°^  proved, 
the  same,  he  must  notify  the  taker  up,  and  establish  his  claim 
before  a  justice  of  the  county,  either  by  his  own,  or  the  oath 
of  another  person,  satisfactorily  to  such  justice. 

§  1080.  Such  justice,  if  satisfied  of  the  ownership  of  the  order  of  de- 
estray,  must  make  an  order,  in  writing,  requiring  such  estray  ''^®''^' 
to  be  delivered  to  such  owner  on  his  paying  the  legal  costs 
which  have  accrued,  and  compensation  for  keeping. 

§  1081.  No  person  must  work  any  estray,  except  by  riding  Estray  notto 
the  same  to  the  ji-Lstice  for  the  purpose  of  taking  the  oath  re-  bonTfs'giv'^ 
quired  by  section  1064,  until  he  has  given  the  bond  required  ^^■ 
by  this  article. 

§  1082.  Any  person  using  an  estray,  contrary  to  the  pro-  Penalty, 
visions  of  the  preceding  section,  forfeits  one  hundred  dollars ; 
one  half  to  the  use  of  the  person  suing  for  the  same,  the  oth- 
er to  the  use  of  the  county. 

§  1083.  No  person  must  make  any  charge  for  keeping  an  no  charge 
estray  which  has  been  used  or  worked,  while  in  the  posses-  (TOrked^"*^  '^ 
sion  of  the  taker  up,  except  by  riding  the  same  to  the  court 
house  for  exhibition,  and  to  the  justice  for  the  purpose  of 
taking  such  oath  ;  and  any  person  violating  this  section,  for- 
feits the  appraised  value  of  such  estray,  to  the  person  suing 
for  the  same. 

§  1084.  For  the  keeping  of  estrays,  if  not  worked,  or  used,  payforkeep- 
the  taker  up  is  entitled  to  a  reasonable  compensation;  if  the  'ng. 
parties  cannot  agree,  to  be  determined  by  the  justice  before 
whom  the  owner  proves  the  property  ;  and  if  either  party  is 
dissatisfied  with  his  decision,  by  any  two  disinterested  house- 
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PART   1.] 


STALLIONS,    ETC. 


[title  13, 


Not  to  be  in- 
jured  or 
kUled. 


Penalty. 


On  failure  to 
claim  title 
forfeited  to 
taker  up. 


One  half  the 
value  to  be 
paid  to  the 
county. 


If  not  paid 
execution  is- 
sues on  the 
bond. 


Death  of  the 
taker  up. 


Fees  to  offi- 
cers. 


holders,  who  may  be  appointed  by  such  justice,  with  liberty 
to  call  in  an  umpire,  whose  decision  is  final. 

§  1085.  No  person  taking  up  an  estra}',  must  intentionally 
injure,  kill,  or  dispose  of  the  same  until  after  the  expiration 
of  the  time,  that  the  owner  has  the  right  of  proving  his  pro- 
perty therein. 

§  1086.  Any  person  violating  the  provisions  of  the  pre- 
ceding section,  forfeits  to  the  owner  double  the  appraised 
value  of  the  estray. 

§  1087.  If  the  owner  of  the  estray  does  not  appear  and 
prove  his  property  therein,  in  one  year  after  the  execution 
of  the  bond  given  under  section  1068,  he  forfeits  his  right 
thereto,  and  the  property  is  vested  in  the  taker  up  of  the 
same. 

§  1088.  If  the  estray  is  not  proved  in  one  year  from  the 
execution  of  such  bond,  the  person  taking  up  the  same  must 
pay  to  the  judge  of  probate  of  the  county  in  which  such 
estray  was  taken  up,  one  half  of  the  appraised  value  of  the 
same  for  the  use  of  the  county,  in  discharge  of  his  bond. 

§  1089.  After  the  expiration  of  such  year,  if  the  order  of 
the  justice  requiring  the  taker  up  to  return  the  estray  to  the 
owner,  with  his  receipt  thereon,  is  not  filed  with  the  judge  of 
probate,  or  the  one  half  of  the  appraised  value  of  the  estray 
paid  to  him,  he  must  issue  an  execution  on  such  bond  in  the 
name  of  tlie  county  against  the  obligors  thereto,  for  one  half 
of  such  appraised  value  and  costs,  returnable  to  any  regular 
term  of  the  court  of  probate,  to  be  holden  within  three 
months. 

§  1090.  If  the  taker  up  die  before  the  expiration  of  the 
time  allowed  by  this  article,  to  the  owner  of  the  estray  to 
prove  his  property,  the  provisions  in  relation  to  giving  up 
such  estray  to  the  owner  apply  to  his  legal  representatives. 

§  1091.  The  justice  is  entitled,  for  administering  the  oath 
to  the  taker  up,  summoning  householders  to  appraise  the 
property,  taking  bond,  and  making  return  to  the  judge  of 
probate,  to  one  dollar,  to  be  paid  by  the  taker  up  ;  for  prov- 
ing property  by  the  owner,  and  issuing  order  to  restore  the 
same,  one  dollar,  to  be  paid  by  the  owner;  the  judge  of  pro- 
bate to  fifty  cents  for  each  entry  of  any  estray,  to  be  paid  by 
the  taker  up. 


ARTICLE  II. 

Stallions  and  jackasses  running  at  large. 


Sec. 

1092.  Taken  up  and  carried  before  jus- 
tice, <te. 


Sec. 

1093.  If  not  claimed,    may  be  gelded, 
(fee. 


§  1092.  If  any  stallion  or  jackass,  over  two  years  of  age, 
is  found  running  at  large,  such  animal  may  be  brought  be- 
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fore  any  justice  of  tlie  county,  who  must  cause  the  same  to  stud?,  &c., 
be  advertised,  with  a  description  of  his  marivs,  color,  size,  and  [arge'°^  ^ 
age,  with  the  name  of  the  taker  up,  in  three  pubhc  places  in 
the  county ;  and  the  taker  up  is  entitled  to  receive  five  dol- 
lars from  the  owner,  and  a  reasonable  compensation  for 
keeping,  to  be  determined  as  in  the  case  of  estrays,  and  the 
justice  one  dollar. 

§  1093.  If  such  stallion   or  jackass  is  not  claimed  within  if  not  ciaim- 
three  months  after  being  taken  up,  and  the  amounts  specified 
in  the  preceding  section  paid  within  that  time,  the  taker  up, 
or  any  other  person,  may  geld  such  animal  at  the  risk  of  the 
owner. 


CHAPTER  VII. 

MARKS   AND   BRANDS. 


Sec.  ,  Sec. 

1094.     Each  man  to  have  ear  mark  and  ;  1097.  Indian  or  slave  not  to  mark  or 

brand  for  his  cattle.                    !  brand  ;  exception. 

1095  [To   be   recorded,    <te.;  book  of  ^  1098.  Fees  of  judge  of  probate  ior  re- 

1096  )      marks  open  to  inspection.          }  cording  mark,  &c. 


S  109-1.  All  persons  m  this  state  owning  any  cattle,  hogs.  Ear  marks 

i'^  ,■'  •  .   1  J.  ^  'I'^'and  brands. 

sheep,  or  goats,  running  at  large,  must  have  an  ear  mark  or 
brand,  different  fi^om  that  of  his  neighbors. 

§  1095.  Such  marks  and  brands  must  be  recorded  in  the  Recorded, 
of&ce  of  the  judge  of  probate  of  the  county  in  which  such 
cattle,  hogs,  sheep,  or  goats  run ;  but  the  same  brand  or  mark 
must  not  be  recorded  to  more  than  one  person  in  the  same 
county. 

§  1096.  When  a  dispute  occurs  as  regards  a  brand,  or  Books  open 
mark,  the  person  who  has  first  recorded  the  same  is  entitled  °  '"^""^"^ '°°' 
thereto ;  and  the  judge  of  probate  must  allow  all  citizens  of 
the  county  to  inspect,  without  charge,  the  book  in  which  the 
marks  or  brands  are  recorded. 

§  1097.  If  any  person  allows  or  permits  any  slave,  or  In-  Indian  or 
dian,  to  brand,  or  mark  any  animal,  unless  some  white  per-  mark.°°'  *° 
sons  are  present,  such  person  forfeits  to  any  person  suing  for 
the  same  twenty  dollars. 

S  1098.  The  iude-e  of  probate  is   entitled  to  twenty-five  Fee  of  judge 

.      n  1  1      f"  1  1  1  of  probate. 

cents  lor  each  record  oi  a  mark  or  brand. 
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CHAPTER  YIII. 


[TITLE   13, 


ENCLOSURES,    TRESPASSING,   ANIMALS,   AND    PARTITION 

FENCES. 


Sec. 

1099.  Lawful  enclosure  defined. 

1100.  No  trespass  by  cattle,  if  enclo- 

sure not  lawful,  cfee. 

1101.  Penalty  for  setting  pits,  stakes, 

•fee. 

1102  )  Damages  for  trespass  by  cattle  ; 

1103  )      remedy,  &c. 


Lawful  fen- 
ces defined. 


Sec. 

1104  )  Damages,  how  assessed;  parti- 

1105  [      tion  fences. 

1106  >  Assessment  of  cost,  how  made, 

1107  f      &c.;  costs  of  justice,  <fee. 
1108)  Oath    of    viewers;    "partition 
1109  J      fences"  defined. 


No  trespass 
if  fence  not 
a  lawful  one. 


Penalty  for 
injuring  cat- 
tle. 

Penalty  for 
setting 
stakes,  pits, 
&c. 


Damages  for 
trespass  by 
cattle. 


Remedy. 


Idem. 


Partition 
fences. 


§  1099.  All  enclosures  and  fences  must  be  at  least  five 
feet  liigh,  and  if  made  of  rails,  well  staked  and  ridered,  or 
otherwise  sufficiently  locked ;  and  from  the  ground  to  the 
height  of  every  three  feet,  the  rails  not  more  than  four  inches 
apart ;  or  if  made  of  palings,  the  palings  not  more  than  three 
inches  apart ;  or  if  made  with  a  ditch,  such  ditch  must  be 
four  feet  wide  at  the  top ;  and  the  fence,  of  whatever  mate- 
rial composed,  at  least  five  feet  high  from  the  bottom  of  the 
ditch,  and  three  feet  from  the  top  of  the  bank,  and  so  close 
as  to  prevent  stock  of  any  kind  from  getting  through. 

§  1100.  If  any  trespass  or  damage  is  done  by  any  animal 
breaking  into  lands  not  enclosed,  as  in  the  preceding  section 
is  provided,  the  owner  is  not  liable  therefor ;  and  if  any  per- 
son injures  or  destroys  any  such  animal,  he  is  liable  to  the 
owner  for  five  times  the  amount  of  the  injury  done,  to  be  re- 
covered before  any  court  of  competent  jurisdiction. 

§  1101.  If  any  person  not  having  a  fence  as  herein  pres- 
cribed, sets  in  his  enclosure  any  stakes,  pits,  poison,  or  any 
thing  which  may  injure,  or  kill,  any  animal  or  stock,  such 
person  forfeits  fifty  dollars  for  every  such  act,  to  any  person 
suing  for  the  same ;  and  any  stakes,  pits,  or  poison  on  any 
such  lands,  are  presumptive  evidence  that  the  same  were  set 
by  the  j)erson  in  charge  of  such  land. 

§  1102.  If  any  stock  trespass  upon  any  lands  enclosed  as 
herein  prescribed,  the  owner  of  such  stock  must  pay  the 
damages ;   and  for  each  trespass  after  the  first,  double  damages. 

§  1103.  Upon  complaint  made  before  any  justice  of  the 
election  precinct,  he  must  immediately  issue  an  order  in 
writing  to  three  disinterested  householders  of  the  neighbor- 
hood, not  related  to  either  of  the  parties,  reciting  the  com- 
plaint and  directing  them  to  examine  the  fence,  ascertain  its 
condition,  and  report  the  same  in  writing  to  the  justice;  and 
such  report  is  evidence  of  the  condition  of  the  fence. 

§  1101.  The  householders  appointed  under  the  preceding 
section,  must  also  assess  the  damages,  or  double  damages,  as 
the  case  may  be,  and  if  tlie  party  pays  such  damages,  or  ten- 
ders them  to  the  party  injured,  it  is  a  bar  to  any  action  for 
such  trespass. 

§  1105.  Partition  fences  between  improved  lands,  are  to 
be  erected  and  repaired  at  the  joint  expense  of  the  occupants; 
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or  if  any  person  makes  a  fence,  a  partition  fence,  by  joining 
to  or  using  it  as  such,  he  must  pay  to  the  person  erecting  it 
his  proportion  of  the  expense ;  taking  into  consideration  the 
condition  of  such  fence,  at  the  time  it  is  so  joined  to  or  used. 

§  1106.  If  the  parties  cannot  agree,  on   application,  by  Assessment 
either,  to  a  justice  of  the  election  precinct  in  which  such  plrtuiMi°^ 
fence  is,  such  justice  must  issue  his  order  to  three  disinterest-  '^°'=^- 
ed  freeholders  of  such  precinct,  not  related  to  either  of  the 
parties,  to  examine  such  fence  and  to  ascertain  the  amount  to 
be  jDaid  to  the  owner  erecting  the  same ;  and  such  house- 
holders, on  a  day  to  be  by  them  appointed,  of  which  both 
parties  must  have  notice,  must  examine  such  fence  and  re- 
port to  the  justice  the  proportionate  amount  to  be  paid  to  the 
person  erecting  the  fence ;  and  if  such  amount  is  not  paid 
within  ten  days  after  such  report,  the  justice  must  issue  exe- 
cution therefor,  with  costs,  as  provided  in  the  following  sec- 
tion, to  be  collected  and  returned  as  other  executions. 

§  1107.  The  justice  is  entitled  to  fifty  cents  for  issuing  the  costs. 
order,  and  the  fence  viewers  to  one  dollar  each ;  one  half  of 
which  is  to  be  paid  by  each  party ;  and  not  being  paid  in 
ten  days  after  the  report,  execution  must  issue  therefor,  with 
costs  for  issuing  such  execution. 

§  1108.  The  fence  viewers,  before  proceeding  to  act,  must  oathofthe 
take  an  oath,  which  may  be  administered  by  one  to  the  viewers, 
other,  to  discharge  their  duties  fairly  and  impartially. 

§  1109.  Partition  fences,  within  the  meaning  of  this  chap-  Partition 
ter,  are  fences  erected  on  the  line,  between  lands  owned  by  e^T 
different  persons. 


CHAPTER  IX. 


MILLS   AND    MILLERS. 


Sec. 

1110.  ) 

1111.  ] 


Rotation   in   grinding,    rate   of 
toll,  penalty,  &c. 


Sec. 

1112.  Public  mills  defined. 


§  1110.  The  owners  and  keepers  of  public  mills  must  grind  Rotation  in 
the  grain  brought  to  their  mills,  in  rotation,  as  it  is  received,  snndmg, 
and  as  well  as  the  condition  of  the  mill  and  water  will  per- 
mit ;  and  may  take,  and  receive  for  toll,  one  eighth  of  the  toUs. 
grain,  and  no  more ;  but  nothing  in  this  section  is  to  be  so 
construed  as  to  prevent  the  owner  of  any  mill  from  grinding 
his  own  grain  at  any  time. 

§  1111.  Any  owner  of  a  public  mill,  felling  to  observe  the  Penalty, 
provisions  of  the  preceding  section,  forfeits  ten  dollars  to  any 
person  suing  for  the  same. 

§  1112.  All  grist   mills,  which  grind  for  toll,  are  i^ublic  Public  mius. 
mills,  within  the  meaning  of  this  chapter. 
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CHAPTER  X. 


Secs. 


FIRE    HUNTING. 


'  ■  [■  Penalty  for  fire  huntiug,  damages  for  cattle  killed,  &g. 


1114.  [ 


Fire  hunting 
Penalty. 


§  1113.  Every  person  hunting  deer  by  fire,  and  with  a 
gun,  in  the  night  time,  is  hable  to  a  jjenalty  of  fifty  dollars ; 
one  half  to  the  person  suing  for  the  same,  the  other  to  the 
use  of  the  county. 
If  cattle  are  §  1114.  If  any  persoii  so  hunting  in  the  night  time,  kills 
killed;  dam-  qj^j  ]^Qi;-gQ^  mare,  colt,  or  other  domestic  animal,  he  is  liable 
to  double  damages,  at  the  suit  of  the  owner  of  the  property, 
in  addition  to  the  penalty  provided  for  in  the  preceding 
section. 


CHAPTER  XL 


UNWHOLESOME   PROVISIONS. 


Sec. 

1115.  Penalty  for  selling  unwholesome 
provisions. 


Sec. 

1116.  Name   of  baker  to  be  baked  on 

bread,  penalty. 

1117.  Using  another's  name,  penalty. 


Sale  of  un-       §  1115.  Any   butcher,    baker,    brewer,    distiller,    tavern 
wholesome    J^eepcr,  rctailcr  of  wines  or  spirituous  liquors,  or  other  per- 

provisionsor  ^       I  -,^  or-  j.  t  he  -^ 

adulterated  SOU,  who  sells,  oficrs,  or  cxposcs  to  salc,  or  suiters  or  permits 

for  him, 


liquors. 


his  servants,  or  other  person  for  him,  to  sell  or  expose  for 
sale  any  tainted,  putrid,  or  unwholesome  fish  or  flesh,  or  the 
flesh  of  any  animal  dying  otherwise  than  by  slaughter,  or 
slaughtered  when  diseased,  for  the  purpose  of  being  sold  or 
ofi^ered  for  sale ;  or  any  bread  made  from  sour  or  unwhole- 
some flour;  or  any  drugged  or  manufactured  wines,  or  adul- 
terated spirituous  liquors,  shall,  for  every  such  offence,  be 

Penalty.  guilty  of  a  misdemeauor ;  and,  in  addition,  forfeits  ten  dollars 
to  any  person  who  may  sue  for  the  same,  before  any  justice 
of  the  peace. 

initiaisofba-      §  1116.  No  bread,  crackers,  or  biscuit  shall  be  sold,  or 

bread''""^  °"  cxposcd  to  salc,  without  having  the  initials  of  the  christian 
name,  and  the  surname  of  the  baker  legibly  marked  on  every 
loaf,  cracker,  or  biscuit  offered  or  exposed  to,  or  made  for 
sale ;  and  all  bread,  crackers,  or  biscuit  so  made,  offered,  or 
exposed  to  sale,  is  forfeited  to  the  poor ;  and  the  person  so 
making,  offering,  or  exposing  it  to  sale,  forfeits  ten  dollars  to 
the  use  of  any  person  who  may  sue  for  the  same,  before  any 
justice  of  the  peace. 

§  1117.  Any  person  counterfeiting  the  name  of  another,  or 
marking  any  bread,  crackers,  or  biscuit  with  any  other  name 

Penalty.       than  his  own,  for  every  offence  forfeits  twenty  dollars,  to  the 


Penalty. 


Using  anoth 
er's  name. 
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use  of  any  person  who  may  sue  for  the  same,  before  any 
justice  of  the  peace. 


CHAPTER  XII. 


FOR    THE     PREVENTION    OF    INJURY    BY    THE    STORAGE    OF 
GUNPOWDER   IN   TOWNS. 


Sec. 

1118.  What  quantity  allowed  to  each 
persou  ill  towu,  penalty,  tfcc. 


Sec. 

1119.  Magazines,  by  whom  to  be  estab- 

lished. 

1120.  Magazine  near  city  of  Mobile. 


§  1118.  No  person  shall  keep  on  hand,   at  any  one  time,  unlawful 
within  the  limits  of  any  city  or  town  corporate,  either  for  gunp^wdeJ. 
sale  or  for  his  own  use,  more  than  fifty  pounds  of  gunpow- 
der, gun  cotton,  or  any  explosive  material.     Any  person 
violating  the  provisions  of  this  section,  is  guilty  of  a  misde- 
meanor ;  and,  on  conviction,  must  be  fined  not  less  than  one  penalty. 
hundred  dollars ;  and  is,  moreover,  liable  in  damages  to  anj- 
person  who  may  be  injured,  either  in  person  or  property,  in 
consequence  thereof 

§  1119.  It  is  the  duty  of  the  corporate  authorities  of  every  Magazine, 
city  or  town  corporate  within  the  state,  to  provide  a  suitable 
fire  proof  building  without  the  limits  of  the  town  or  city,  for 
the  storage  of  gunpowder  or  other  explosive  material,  on 
such  terms  as  the  corporate  authorities  may  prescribe. 

§  1120.  Within  the  limits  of  the  city  of  Mobile,  all  gun-  Magazine  in 
powder  and  other  explosive  material,  except  as  provided  in  ^i^'^''^- 
the  first  section  of  this  chapter,  must  be  kept  on  one  of  the 
islands  of  the  Mobile  river. 


CHAPTER  XIIT. 

FOR  THE  PRESERVATION  OF  OYSTERS  IN  THE  STATE. 

Sec.  _  Sec. 

1121.  Penalty  for  taking  oysters  with    1125.  [Appeal   from    justice's    court, 

certain  implements.  1126.  )       sale  stayed  on  bmid  given. 

1122.  Sheriffs    charged    with    enforce-    1127.     Sale,  how  made ;  pi'oceeds,  how 

ment  of  the  law.  disposed  of 

1123.  Justice  to  try  cause  ;  finding  un-    1128.     Proeeechiigs  in  case  of  resist- 

lawfulimplements  on  board,  (fee.  ;  auce,  penalty. 

1124.  Boat  forfeited  and  offenders  fined.  ■ 

§  1121.  It  is  not  lawful  to  take  or  catch  oysters,  in  any  of  Takin 
the  waters  of  this  state,  with  or  by  a  scoop,  rake,  drag,  or  '!. 
dredge,  or  by  the  use  of  any  other  instrument  than  the  oyster  pionx-'nts. 
tongs  heretofore  in  general  use  for  taking  oysters ;  and  all 


P  oys- 
s  with  iru- 
nper   im- 
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Penalty. 


Sheriffs  must 
execute  the 
law. 


Jurisdiction 
of  justice. 


Boat  forfei- 
ted. 


Offenders 
fined. 


Appeal  from 

justices' 

court. 


Bond  and 
appeal  stays 
sale. 


persons  taking  oysters  in  violation  of  tlie  provisions  of  this 
chapter,  forfeits  ten  dollars,  to  be  recovered  in  the  mode 
hereinafter  prescribed ;  and  also  forfeits  to  the  state  the  boat 
or  vessel  employed  in  such  unlawful  business,  her  tackle, 
apparel,  and  furniture. 

§  1122.  The  sheriffs  of  the  several  counties  bordering  on 
the  waters  of  this  state,  are  specially  charged  with  the  exe- 
cution of  this  law ;  and  it  is  their  duty,  if  they  know,  or  are 
credibly  informed  of  the  violation  of  the  provisions  of  the 
first  section  of  this  chapter,  to  take  with  them  such  power  as 
may  be  necessary,  and  to  seize  the  boat  or  vessel,  her  tackle, 
apparel  and  furniture,  and  arrest  all  persons  on  board  the 
same  so  unlawfully  engaged,  and  carry  them  before  a  justice 
of  the  peace  of  his  county. 

§  1123.  Thejusticemusttake  jurisdiction  of  the  complaint, 
and  cause  such  witnesses  to  be  subpoenaed  as  the  accused  or 
the  sheriff  may  require.  The  sheriff  is  competent  to  testify, 
and  the  finding  on  board  the  boat  or  vessel  a  scoop,  rake,  or 
other  instrument  forbidden  by  the  first  section  of  this  chap- 
ter, is  presumptive  evidence  of  guilt. 

§  1124.  If,  upon  the  hearing,  the  offence  is  established,  the 
justice  must  fine  each  of  the  offenders  ten  dollars;  and  if  the 
fine  is  not  paid,  commit  them  to  jail ;  and  must  also  con- 
demn the  boat  or  vessel,  her  tackle,  &c.,  forfeit  to  the  state, 
and  direct  that  it  be  sold,  and  adjudge  the  costs  of  the  pro- 
ceedings before  him  to  be  paid  by  the  accused.  If  he  is  not 
satisfied  from  the  proof  that  the  accusation  is  established,  he 
must  discharge  the  accused,  and  release  the  boat. 

§  1125.  The  proceeding  before  the  justice  must  be  carried 
on  in  the  name  of  the  state  of  Alabama,  and  the  parties  con- 
demned, or  either  of  them,  may  appeal  from  the  sentence  of 
condemnation  and  fine,  at  any  time  within  ten  days  from  the 
rendition  thereof,  to  the  circuit  court  of  the  county  in  which 
the  proceeding  is  had ;  or  if  within  the  county  of  Mobile,  to 
the  city  court  of  Mobile,  where  the  cause  must  be  tried  de 
novo,  and  prosecuted  by  the  solicitor  of  the  circuit ;  and  if 
the  judgment  is  affirmed,  costs  must  be  adjudged  on  behalf 
of  the  state,  and  the  solicitor  be  allowed  a  tax  fee  of  ten 
dollars. 

§  1126.  The  sale  of  the  boat  or  vessel  is  not  stayed  by  an 
appeal,  unless  the  appellant  enter  into  bond,  in  the  penalty 
of  twice  the  value  of  the  boat  or  vessel,  her  tackle,  &c.,  the 
value  to  be  determined  by  the  justice,  with  sufficient  surety, 
payable  to  the  state  of  Alabama,  with  condition  to  prosecute 
the  appeal  to  effect.  The  bond  must  be  returned,  with  the 
other  papers  in  the  cause,  to  the  appellate  court,  and  if  the 
judgment  of  the  justice  is  affirmed,  judgment  shall  be  ren- 
dered against  all  the  obligors  therein,  for  the  amount  of  the 
fines  not  paid,  and  for  the  value  of  the  boat,  her  tackle,  &c., 
to  be  ascertained  by  proof,  as  well  as  the  costs  of  the  appel- 
late court. 

§  1127.  If  the  judgment  is  not  stayed  by  the  execution  of 
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bond  as  aforesaid,  the  sheriff  must,  after  the  expiration  of  ten  saie  made 
days,  advertise  and  sell  the  boat  or  vessel,  her  tackle,  &c.,  in  paid^To'^the 
the  same  manner  as  sales  under  execution  ;  and  after  deduct-  '^°^°'y- 
ing  all  necessary  expenses  of  the  seizure,  and  costs  of  sale, 
of  which  he  shall  render  an  account  upon  oath,  jDay  the  resi- 
due to  the  county  treasurer  of  the  county  in  ^Yhich  the  seizure 
is  made,  who  may  allow  him  ten  per  centum  thereon,  for  his 
trouble.     The  money  thus  received  by  the  treasurer,  must  be 
held  for  the  same  purposes  as  those  arising  from  fines  and 
forfeitures. 

§  1128.  If  resistance  be  apprehended  by  the  sheriff,  in  the  in  case  of  re. 
execution  of  this  law,  he  may  summon  to  his  aid  the  posse 
comitatus  of  his  county,  armed  and  equipped  as  the  occasion 
may  require ;  and  may  press  into  his  service  any  steamboat, 
not  actually  engaged  in  carrying  the  public  mail,  or  other 
vessel,  at  the  risk  and  expense  of  the  state ;  and  if  resistance 
is  made  by  the  boatmen  of  the  boat  or  vessel  attempted  to 
be  seized,  such  resistance  is  punishable  in  the  same  manner  ^^^'^i^y- 
as  is  now  provided  by  law  for  resistance  to  process. 


CHAPTER  XIY 


ROADS,    BRIDGES,    FERRIES,    AND   WATER-COURSES. 

Article  1.  Public  roads. 
"        2.  Private  roads. 

"        3.  Toll-bridges,  causeways,  and  ferries. 

"        4.  Turnpike,  plank,  and  M'Adamized   roads,  bridges,   and  water- 
courses on  which  toll  is  charged  by  any  special  law. 
•'        5.  Water-courses. 

ARTICLE  I. 

Public  roads. 


Sec. 
1129. 

1130. 
1131. 
1132. 

1133. 

1134. 

1135. 
1136. 
1137. 
1138. 
1139. 
1140, 
1141. 
1142. 


Court  of  county  commissioners, 

have  superintendence  of,  <fec. 

I  Grades  of  roads  ;  changed  only 

)      by  order  of  court,  &<i. 

Apphcation  for  estabhshment  or 

change  of  road. 
Proceedings     to     establi.sh    or 

change  road. 
Viewei's  appointed ;  their  oath, 
and  return. 
)  Order   for   opening ;    damages 
)      allowed  owner  of  lands,  Ac. 

>•  How  assessed  and  paid. 

}  Who  liable  to  road  duty ;  ex- 
f      ceptions. 

/  Extent   of  liability ;  road  pre- 
)      cincts  ;    apportioners  ;    over- 
seers. 


Sec. 

114.3. 

1144. 

1145. 

1146. 

1147. 

1148 

1149. 

1150. 

1151. 

1152. 

1153. 
1154. 
1155. 


v  Their  term  of  office  ;  vacancies. 

)  Oath  of  apportioner ;  proceed- 
[  ings  when  new  road  opened, 
(fee. 

Sheriff  to  have  copy  of  appoint- 
ment of  apportioners,  <fec. 

Statement  to  be  attached  by 
judge  of  probate,  <fec. 

What  copy  of  appointment  and 
statement  embraces. 

On  neglect  by  judge  of  probate ; 
penalty. 

Service  of  copies  on  apportion- 
ers and  overseers. 

Vahd  from  time  of  actual  ser- 
vice, (fee. 

Excuse  or  resignation;  what 
to  state ;  trial  of  excuse,  (fee. 
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Sec. 

1156. 

1157. 

1158. 

1159. 
1160. 

1161. 
1162. 

1163. 

1164. 

1165. 

1166. 
1167. 
1168. 
1169. 

1170. 

1171. 

1172. 


Superintend- 
ence of  i-uads 
by  court  of 
county  com- 
missioners. 


Grades  of 
public  roads. 


New  road  or 
change   of 
road. 


Proceedings. 


Viewers' 
oaili. 


Return. 


}  Duties  of  apportioners ;  to 
)  apportion  hands  on  nearest 
road. 

Penalty  for  fiiilure  to  return 
list  of  hands,  <fec. 

Duties  of  overseers  of  roads. 

Apportionment  valid  till  new 
one  made. 

When  none  has  been  made. 

Overseer  to  contract  for  mile- 
posts  and  sign-boards. 

Contracts  for  timber:  assess- 
ment of  value  of  timber. 

Tools  and  implements,  how 
procured. 

All  hands  in  three  miles  to  aid 
in  opening  new  road. 

How  hands  are  warned  out. 

Person  giving  Avarniug  exempt ; 
when  warned  on  two  roads. 

Penalty  for  failing  to  Avork 
when  warned. 

May  excuse  defaulters ;  must 
return  list  of  defaulters. 

List  evidence  of  defixult. 

Penalty  on  overseer  for  not 
prosecuting  defaulters. 


Sec. 
1173. 


1174. 
1175. 


1176. 


1177. 


1178. 


1179. 


1180. 


1181. 


1182. 


1183. 


1184. 


1185. 


1186. 


No  property  exempt  from  exe- 
cution. 

Road  book  ;  what  to  contain. 

When  streets  of  town  out  of  or- 
der. 

Penalty  for  change  or  injury  to 
road  in  sign-boards,  Ac. 

Gates  on  public  road ;  when 
allowed,  &c. 

Permitting  brushwood  or  fallen 
trees  in  road ;  penalty,  <fec. 

Failure  of  overseer  to  keep  road 
in  order,  &c. 

Racing  or  shooting  guns,  «fec., 
on  public  road. 

Character  of  indictment  of  over 
seer  or  apportioner. 

Proof  to  support  indictment, 
(fee. 

General  penalty  for  neglect  of 

Order  establishing  road,  is  evi- 
dence, &c. 

Pay  of  apportioner  prosecuting 
overseer. 

Compensation  of  sheriff  and 
judge  of  probate. 


§  1129.  The  court  of  county  commissioners  of  the  several 
counties  in  the  state,  are  invested  with  a  general  superintend- 
ence of  the  public  roads,  within  their  respective  counties; 
and  may  establish  new,  and  change  and  discontinue  old 
roads,  in  the  manner  hereinafter  provided. 

§  1130.  Public  roads  are  of  three  grades ;  the  first,  thirty 
feet  Avide,  with  bridges  and  causeways  fifteen  feet  wide ;  the 
second,  twenty  feet  wide,  with  bridges  and  causeways  fifteen 
feet  wide ;  and  the  third,  fifteen  feet  wide,  with  bridges  and 
causeways  ten  feet  wide  ;  all  grades  to  be  cleared  of  trees 
and  other  obstructions;  the  stumps  to  be  cut  within  six 
inches  of  the  ground  ;  and  lanes  through  plantations  of  such 
width  as  may  be  prescribed  by  the  court,  not  exceeding 
thirty  feet. 

§  1131.  No  public  road  can  be  established,  changed,  or 
discontinued,  except  on  application  to  the  court  of  county 
commissioners. 

§  1132.  Such  application  must  be  by  petition;  and  at  least 
thirty  days'  notice  of  the  intended  application  must  be  given 
by  advertisement  at  the  court  house  door,  and  at  three  other 
pubhc  places  in  the  county. 

§  1133.  When  a  new  road  is  to  be  established,  or  an  old 
road  changed,  the  court  must  issue  an  order  to  seven  disin- 
terested householders  of  the  county,  to  view  and  mark  out 
the  best  route  for  such  proposed  road. 

§  1134.  The  viewers,  before  acting,  must  take  an  oath 
to  view  and  mark  out  the  road  described  in  the  order,  to 
the  greatest  advantage  to  the  public  and  with  as  little  pre- 
judice to  individuals  as  possible,  and  without  partiality  or 
favor;  and  must  after  viewing  and  marking  out  the  route, 
return  the  same  to  the  court. 


owner  of 
lam). 
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§  1135.  After  tlie  route  is  marked  out,  and  the  report  of  order  for 
tlie  viewers  accepted,  the  court  must  make  an  order  for  rS"^  ""^^ 
the  opening  of  such  road;  but  no  new  road  must  be  opened 
between  the  first  day  of  March,  and  the  tenth  day  of  July, 
in  any  year,  nor  through  any  enclosure  while  a  crop  is  grow- 
ing therein,  unless  such  crop  is  planted  or  sowed  after  the 
order  is  made. 

§  1136.  When  a  new  road  is  established,  or  an  old  road  Damages  to 
changed,  any  owner  of  the  land  over  which  it  passes  may, 
within  six  months  after  the  opening  of  such  new  road,  make 
application  to  the  court  of  county  commissioners  for  damages 
resulting  to  his  land  from  its  establishment ;  and  the  court 
must  appoint  the  viewers,  or  a  j  ury  of  seven  disinterested 
householders,  who  must,  before  acting,  be  sworn  truly  to 
enquire  and  assess  such  damages,  taking  into  consideration 
the  advantages  and  disadvantages  Avhich  will  probably  ac- 
crue from  the  road. 

§  1137.  Such  jury  must  examine  the  land,  hear  such  proof  Assessment. 
as  they  deem  necessary,  assess  the  damages,  and  certify  the 
same  to  the  next  court  of  county  commissioners. 

§  1138.  The  court,  on  the  report  of  the  j  my,  may  either  how  paid. 
discontinue  the  road,  or  direct  the  same  to  be  changed  back 
to  the  old  route,  or  may  accept  the  assessment  as  made  by 
the  jury  ;  in  which  c?,se,  the  amount  of  the  same  is  to  be  paid 
out  of  the  county  treasury. 

§  1139.  All  persons  are  liable  to  work  on  public  roads,  who  liawe to 
except  those  exempted  by  the  following  section.  doioaaduty. 

§  1140.  All  females;  all  male  slaves  and  persons  of  color  Persons  ex- 
under  fifteen  and  over  sixty  years  of  age ;  all  other  males  ^'^^^' 
under  eighteen  and  over  forty-iive  years  of  age ;  licensed 
ministers;  officers,  teachers  and  students  of  colleges  and 
schools;  keepersof  public  grist  mills  ;  public  ferrjmiLm ;  keep- 
ers of  toll  Vjridges,  turnpikes,  causeways  and  plankroads ; 
engineers  and  persons  in  charge  of  cars,  or  trains  running  on 
railroads ;  officers  of  the  United  States,  this  state  or  any 
county  thereof;  and  all  other  persons  excepted  by  any  spe- 
cial law,  are  exempt  from  working  on  public  roads. 

§  1141.  No  person,  or  hand,  is  liable  to  work  any  public  Living  more 
road,  every  part  of  which  is  distant  more  than  six  miles  fi'om  mii'e/notiia- 
his  residence;  nor  to  work  more  than  ten  days  in  an_y  oue  ^''^  '°  "''"'''■ 
year,  not  counting  the  ,days  engaged  in  opening  new  roads. 

§  1142.  For  the  purpose  of  keeping  roads  in   rei)air,  the  Road  pre- 
court  of  county   commissi(jn(.'rs  nius;,  at   tlieir  first  term  in  ii'nne<i,'amr' 
every  second  year,  divide  its  county  into  a  convenient  nurn-  ''^'^'S"". 
ber  of  road  precincts,   and  mu.st  at  the  same  court  appoint 
three    apportioners  f^r  each  elev;tioii  precinct,  and  an  over- 
seer for  each  road  precinct. 

§  1143.  Apportioners  and  overseers  hold  their  office  for  Term  of  of- 
two  years,  and  at  the  expiration  of  their  term  are  entitled,  if 
such  term  is  served  out,  to  a  certificate  of  exemption  from 
road  service  for  the  next  two  years. 

§  1144,  On  failure  of  the  court  to  act,  or  in  case  of  a  vacancy. 
17 
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vacancy,  tlie  judge  of  probate  makes  the  appointment ;  and 
the  person  so  appointed  holds  for  the  unexpired  term. 
Oath  of  ap.        §  1145.  Apportioners,  before   entering   on   their   duties, 
poi  loneis.    j-j,^^^g^  ^^|,Q  ^^^  Q^|.j^  faithfully  to  discharge  all  their  duties,  to 
the  best  of  their  skill  and  judgment,   without   partiality  or 
favor. 
When  new        §  1146.  When  a  new  road  is  established,  such  road  must 
IShed.  ^^^^^'  be  divided  into  precincts ;  overseers  appointed  for  each  pre- 
cinct, who  hold  until  the  term  fixed  ibr  the  appointment  of 
overseers  for  the  county ;  and  an  order  directed  to  such  over- 
seers issued  by  the  judge  of  probate,  directing  the  opening 
of  the  road  through  their  precmct,  which  must  be  served  by 
the- sheriff  and  returned  as  is   hereinafter  provided   for  the 
service  and  return  of  copies  of  appointment  on  overseers. 
Copy  of  tiie      §  1147.  The  judge  of  probate  must,  within  ten  days  after 
pofntment'to  thc  appointment  of  overseers  and  apportioners,  furnish  the 
sheHff"''^'^'^'^  sheriff  with  a  copy  of  the  order  of  appointment, 
statement  to      §  1148.  The  copy  of  tlic   Order  appointing  apportioners, 
he  attached,  jjiust  bc  accompauicd  with  a  statement,  signed  by  the  judge, 
of  the  overseers  on  any  road  ]Drecinct  within  their  election 
precinct ;  a  description  of  such  road  precinct,  with  the  names 
and  grades  of  the  road  assigned  to  such  overseer. 
Tniat  the  or-      §  1149.  The  copy  of  the  ordcr  appointing  overseers  must 
show°"^'       contain  a  description  of  his  precinct  and  grade  of  the  road, 
and  be    accompanied  by  a  statement  of  the   names  of  the 
apportioners  of  the  election   precinct  or  precincts  through 
which  any  part  of  the  road  assigned  to  him  passes. 
Negiectofriu-      §  1150.  Any  judgc  of  probate  failing  to  discharge  any  of 
ofpXbatr   ^^^  duties   assigned  them  by  the  four  preceding  sections,  is 
guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  twenty  dollars. 
Notice  to  the      §  1151.  The   sheriff  must,  within   thirt}^  days  after   the 
andTpIror-    dclivcry  to  him  of  such  copies  and  statements,  deliver  a  copy 
tioneis.        Qf  Qr^Q\^  iQ  the  apportioners  and  overseers  if  practicable,  and 
if  not,  leave  the  same  at  their  residence,  and  return  the  ori- 
ginal with  his  endorsement  of  service  to  the  judge  of  probate, 
vahd  from        |  1152.  A  servicc  of  the  copy  of  such  appointments  and 
vice."  ^"'    statements,  although  not  made  within  the  time  prescribed,  is 

valid  from  the  time  of  service. 
E.xcuseov         §  1153.  Any  person  appointed  apportioner  or  overseer, 
resignation.  ^^^^  scud  Ms  cxcusc  for  uot  acccpting,  or  after  he  has  accept- 
ed may  resign  his  appointment  to  the  judge  of  probate. 
What  the  ex-      §  1154.  Such  cxcusc  or  resignation  must  be  in  writing, 
show""''     the  causes  for  not  accepting  or  the  reasons  for  resigning  stated, 

and  must  be  sworn  to. 
Trial  of  the  §  1155.  The  judgc  of  probatc  must  dclivcr  such  cxcusc  or 
sign"atlon."^'  resignation  to  the  clerk  of  the  circuit  court,  who  must  file  the 
same ;  and  at  the  next  term  enter  it  on  the  state  docket ;  and 
if  the  excuse  or  reasons  stated  are  regarded  by  the  court  as 
insufficient,  such  person  must  be  fined  by  the  court  not 
exceeding  one  hundred  dollars ;  having,  however,  the  right 
to  demand  a  jury  to  pass  upon  the  sufhciency  of  such  excuse 
or  reasons. 
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§  1156.  It  is  the  duty  of  the  apportioners : 

1.  To  make  a  hst  of  all  persons  and  hands  within  their  pre-  Duties  of  ap- 
cincts,  subject  to  work  on  public  roads,  within  iifteen  days  p'^''''"°^"- 
after  being  served  with  a  copy  of  their  appointment,  and  to 
correct  such   list   from   time  to  time,  as   may  be  necessary 
during  their  term. 

2.  Within  twenty  days  after  such  service,  to  apportion 
such  persons  and  hands  among  the  overseers,  any  portion  of 
whose  road  is  within  their  precinct,  impartially,  according  to 
the  portion  of  such  road  within  their  precinct,  the  grade  of 
the  same  and  its  importance  to  the  public;  and  to  change 
such  apportionment  from  time  to  time  as  a  due  regard  to  the 
publi3  interest  may  require. 

3.  To  provide  each  overseer  in  their  precinct,  within  five 
days  after  any  apportionment,  with  a  correct  list  of  the  per- 
sons and  hands  apportioned  him. 

4.  To  inspect,  from  time  to  time,  the  public  roads  within 
their  precinct,  notice  the  character  of  the  repairs,  and  observe 
if  such  road  is  regularly  posted,  and  direction  boards  put  up, 
as  required  by  law. 

5.  To  appoint  one  of  their  number  to  attend  court,  and 
report  to  the  grand  jury  any  overseer  who  has,  in  any  par- 
ticular, failed  to  discharge  his  duty,  upon  any  road  or  portion 
of  road  within  his  precinct. 

6.  To  see  that  all  defaulters  are  prosecuted  for  not  working. 

§  1157.  The  apportioners  must  apportion  all  persons  and  Hands  to  be 
hands  to  work  on  the  road  nearest  them,  if  it  can  be  done  oS'^nearest'^ 
with  a  due  regard  to  the  public  interest.  ^°^'^- 

§  1158.  Every  person  failing  to  deliver  to  the  apportion-  Li.t  of  hands 
ers  of  his  precinct,  or  some  one  of  them,   within  five  days  *''i  ^'appor^ 
after  application,  a  list  of  all  hands,  including  his  own,  liable  tioners. 
to  work  on  roads,  forfeits,  for  each  hand  so  liable,  six  dollars, 
to  be  recovered,  in  the  name  of  the  county,  before  any  justice  Penalty, 
of  the  precinct ;  and  the  apportioners  must,  on  such  failure, 
cause  suit  to  be  brought,  and  when  the  forfeiture  is  collected, 
to  be  paid  into  the  county  treasury. 

§  1159.  It  is  the  duty  of  overseers  of  public  roads:  Dutyofover. 

1.  On  the  apportioners  failing  to  furnish  a  list  of  persons  T'^foiitain  a 
and  hands,  within  the  time  prescribed,  to  apply  for,  and,  if  "st  of  hands, 
possible,  obtain  the  same. 

2.  To  call  out  the  persons  and  hands  subject  to  work  on  wam  hands 
their  road  precinct,  at  their  discretion,  and  to  work  with  the  '°  '^°'^' 
same  ten  days  in  the  year,  if  such  number  of  days'  work  is 
necessary  to  keep  their  precinct  in  good  repair. 

3.  To  measure,  within  three  months  after  being  notified  of  Miie  posts, 
their  appointment,  their  respective  precincts  in  continuation; 

and  to  set  up,  at  the  end  of  each  mile,  neat  and  permanent 
mile  posts,  marked  with  the  number  of  miles  to  the  court 
house,  or  other  noted  place  to  which  the  road  leads. 

■1.  Where  the  road  in  their  precinct  forks  or  turns  out,  or  sign  boards, 
crosses  another  public  road,  to  erect  within  the  same  index 
boards,  with  proper  directions,  pointing  towards  the  place  to 
.  which  such  turn  out,  fork,  or  cross  road  leads. 
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Bridges  and      5.  To  build  bridges  and  causewaj^s  whenever  the  same 
causeways.    ^^^  necessarj,  unless  the  court  of  county  commissioners  deem 
it  expedient  to  have  tiie  same  built  by  contract. 

6.  Where  a  S23ace  is  left  on  the  continuation  of  the  same 
road,  between  two  precincts  in  the  same  county,  or  on  the 
countv  line  in  different  counties,  to  unite  with  the  overseer 
on  the  other  side  of  such  space,  and  his  hands,  either  in  work- 
ing such  intermediate  space,  or  in  building  the  bridges  and 
causewaj'S  necessary  to  bring  the  two  precincts  together. 

7.  To  report  to  the  grand  jury  any  apportioner  in  any 
election  precinct  in  which  his  road,  or  any  portion  of  the 
same,  is  situated,  who  fails  to  discharge  any  ot  his  duties. 

8.  To  prosecute  all  defaulters  for  not  working  on  roads, 
as  is  hereinafter  provided. 

9.  To  perform  snch  other  duties  as  are  or  may  be  required 
of  them  by  law. 

§  1160.  In  case  no  regular  apportionment  of  hands  is 
made,  the  overseer  must  act  under  the  last  apportionment ; 
and  in  such  case,  all  persons  and  hands  living  within  two 
miles  of  any  portion  of  the  precinct,  and  not  apportioned 
elsewhere,  are  liable  to  work,  on  being  warned  by  the  over- 
seer, as  hereinafter  provided. 

§  1161.  If  no  appoitionment  whatever  has  been  made,  or 
the  overseer  cannot,  on  diligent  enquiry,  ascertain  the  same, 
all  persons  and  hands  iivmg  less  than  three  miles  from  any 
portion  of  his  precinct,  and  not  apportioned  elsewhere,  are 
liable  to  work  on  being  warned  as  hereinafter  provided. 

§  1162.  The  overseers  may  make  contracts  for  making 
and  painting  mile  posts  and  direction  boards,  the  account  for 
which,  being  verified  b}^  afhdavit  and  certified  by  the  over- 
seer, must  be  paid  out  of  the  county  treasury. 

§  1168.  The  overseers  may  also  make  contracts  with  the 
owners  of  land  for  timber  to  build  bridges  and  causeways, 
and  if  they  cannot  agi  ee,  each  must  appoint  a  disinterested 
person;  and  in  case  of  refusal  so  to  do  bj^  such  owner,  the 
overseer  must  appoint  two  persons,  who,  after  being  sworn 
to  act  impartially-,  must  value  such  timber,  and  if  they  can- 
vaiue  of  tim- not  agree,  must  call  in  an  umpire,  whose  decision  is  final ; 
how  as-  ^^^^  ^_^^  valuation  so  made,  and  reduced  to  writing,  on  the 
production  of  the  same,  with  the  certificate  of  the  overseer, 
must  be  allowed  by  the  court  of  county  commissioners,  and 
paid  out  of  the  county  treasury,  unless  the  charges  are  exces- 
sive, in  which  case  such  court  may  allow  the  reasonable  value, 
§1164.  If  any  other  instruments  than  ordinary  farming 
tools  are  necessaiy  to  keep  the  road  m  repair,  the  overseer 
may  receive  them  in  exchange  for  the  labor  of  hands,  or  he 
may  apply  to  the  court  of  county  commissioners,  which  court 
may  auciiorize  him  to  contract  for  such,  and  to  such  an 
amount  as  in  its  discretion  it  thinks  proper,  and  pay  for  the 
same  out  of  the  county  treasury, 
whotoaidin  §  1165.  On  the  opening  of  new  roads,  all  persons  and 
road.'"^  "^'^  hands  not  exempt  by  the  provisions  of  section  1140,  living 
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witliiu  three  miles  thereof,  are  liable  to  work  thereon ;  and 
the  overseers  opening  such  roads  must  warn  all  such  persons 
and  hands  within  that  distance,  and  must  proceed  against 
any  of  them  failing  to  attend  and  work,  as  against  other 
defaulters. 

§  1166.  The  mode  of  warning  hands,  is  for  the  overseer.  How  hands 
or  some  person  appointed  by  him,  to  give  two  days'  notice,  ^^^'"'^'^  °"'- 
in  person  or  in  writing,  to  be  left  at  the  residence,  to  all  fi-ee 
persons,  and  the  owner  or  overseer  of  all  slaves,   liable  to 
work,  to  meet  at  such  time  and  place  as  the  overseer  of  the 
road  may  appoint,  and  with  such  tools  as  he  may  direct. 

§1167.  The  person  serving;  the  notice  may  be  excused  F^rson  giy- 
from  work,  at  the  discretion  of  the  overseer,  for  all  or  any  exempt, 
number  of  days  that  the  hands  may  work  on  such  warning. 

§  1168.  If  any  person  has  been  warned  to  work  on  two  when  warn- 
roads  at  the  same  time,  he  must  work  on  the  one  on  which  roads!  ^'^^ 
he  was  first  warned,  if  residing  within  six  miles  of  any  por- 
tion of  such  precinct,  and  not  apportioned  to  any  other, 

§  1169.  If  any  person  warned,  as  required  by  section  1166,  Penalty  for 
fails  to  attend,  or  send  a  substitute  with  the  proper  tools,  or  '^^^''""• 
fails  faithfully  to  perform  his  duty ;  or  if  an}^  owner  or  over- 
seer of  any  slave  liable  to  work,  fails  to  send  such  slave 
agreeably  to  the  notice,  such  person  must  pay  for  each  day's 
default,  and  the  owner  or  overseer  for  each  day's  default  of 
each  slave,  not  less  than  one  or  moie  than  three  dollars,  to 
be  recovered  before  any  justice  of  the  election  precinct  in 
which  such  road  is,  in  the  name  of  the  count}^ 

§  1170.  The  overseer  may  excuse  defaulters,  on  showing  overseer 
a  good  excuse  on  oath,  which  may  be  administered  by  the  defauuers.^^ 
overseer,  within  five  days  after  the  default ;  and  he  must,  at 
the  expiration  of  that  time,  return  on  oath  a  list  of  defaulters  Return  listof 
who  are  not  excused,  to  any  justice  of  the  precinct  through 
which  such  road,   or  any  portion  of  the  same,  jDasses,  who 
may  hear  excuses  at  the  trial. 

§  1171.  Such  list  is  presumptive  evidence  of  the  default,  Listiscvi- 
against  the  person  named  therein,  and  should  the  county  flf^,^^  °^  ^^' 
fail,  the  costs  must  be  paid  as  in  state  cases. 

§  1172.  If  any  overseer  fiiils  to  prosecute  all  defaulters  as  J'':"'''."^  ^°^ 
herein  recjuired,   any  justice  of  the  precinct  in  which  such  prosecute  de- 
overseer's  road  or  any  portion  of  the  same  is,  must,  on  appli-  ''""'^"■ 
cation  of  an  apportioner  of  such  precinct,  or  any  person  liable  • 
to  work  thereon,  issue  a  summons  to  such  overseer,  requir- 
ing him,  on  a  day  named  therein,   to  show  cause  why  such 
defaulters  were  not  prosecuted ;  and  if  the  overseer,  on  such 
sunnnons  being  personally  served,  fails  to  show  cause,  the 
justice  must  give  judgment  against  him  for  as  much  as  the 
fines  against  the  defaulters  would  have  amounted  to,  at  two 
dollars  a  day  for  each  defaulter,  not  exceeding  the  amount 
of  fifty  dollars,  to  be  paid  when  collected  into  the  county 
treasury,  by  the  officer  collecting  the  same. 

§  1178.  No  property  owned  by  any  defaulter  in  not  work-  ^°  property 

"^  ,  , .  '^    -,    k         -^  „•'■..  ,  .      ^        IS  exem|)t 

mg  a  public  road,  is  exempt  from  execution  issued  on  a  judg-  from  execu- 
ment  founded  on  such  default. 
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Roadbook.        §  1174.  The  judges  of  probate  must  keep  a  road  book, 
containing  a  complete  list  of  all  the  public  roads  in  their 
counties  ;  their  names,  grades,  and  the  road  precincts,  so  that 
an  easy  reference  may  at  all  times  be  had. 
streets  of  |  1175.  In  all  towns  or  cities  incorporated  under  any  law 

order."*"  °    of  this  statc,  if  the  inhabitants  are  exempt  from  working  on 
the  public  roads  within  the  limits  thereof,  and  any  of  the 
streets  therein  are  out  of  repair  for  more  than  ten  days  at 
any  one  time,  without  a  reasonable  excuse  therefor,  to  be 
determined  by  the  court ;  the  corporate  officers  of  such  town, 
or  any  one  or  more  of  them,  are  guilty  of  a  misdemeanor. 
Penalties  for      §  1176.  To  changc  a  public  road,  except  by  order  of  the 
JuHns'of'ob-  court  of  county  commissioners,  founded  on  a  report  of  view- 
st''"c»i"g      ers  appointed  by  the  court,   unless   it   straitens  the   same 
through  enclosures,  or  renders  it  more  convenient  for  the 
public ;  to  obstruct  a  public  road  by  a  fence,  bar,  or  other 
impediment,  except  by  leave  of  the  court  of  county  commis- 
sioners, as  provided  for  in  the  following  section ;  to  cut  or 
place  a  tree,  brush,  or  other  obstacle  across  or  along  a  public 
road,  so  as  to  impede  travelling,  and  not  remove  the  same 
within  six  hours;  willfully  to  deface,  injure,  or  destroy  any 
mile  post,  index  board,  bridge,  or  causeway  ;  or  willfully  to 
injure  or  obstruct  any  public  road,  in  any  way,  are  misde- 
meanors. 
Gates  on  the      §  1177.  Thc  court  of  county  Commissioners  may  permit 
XweZ^^"  any  person  owning  lands  on  any  navigable  stream,  or  stream 
declared  by  law  to  be  a  public  highway,  over  which  a  public 
road  passes,  to  erect  one  or  more  gates  on  sach  road,  under 
such  conditions,  limitations  and  restrictions  as  such  court 
may  deem  necessary  to  impose. 
Penalty  on        §  1178.  Any  ovcrseer  permitting  a  fallen  tree,  dead  ani- 
plrmTtung"^  mal,  or  such  quantity  of  brushwood  as  obstructs  travel,  to 
obstructions  remain  in  or  across  a  public  road  for  three  days  after  notice 

to  remain  on  n         ■   ^  i  it-iii 

public  roads,  thcreoi,  w^thout  a  good  excuse,  to  be  determined  by  the 
court,  is  guilty  of  a  misdemeanor  ;  and  all  hands  warned  by 
such  overseer,  for  the  purpose  of  removing  such  tree  or 
brushwood,  are  bound  to  attend,  notwithstanding  they  may 
have  worked  ten  days,  and  failing  so  to  do,  must  be  pro- 
ceeded against  by  such  overseer  as  other  defaulters. 
Failure  to  §  1179.  If  any  overseer  fails  to  open  any  new  road  which 

road  ""''^      ^^  ^^^^  heen  appointed  to  open,  or  allows  his  precinct,  or  any 
part  of  the  same,  to  be  out  of  repair  more  than  ten  days  at 
any  one  time,  without  a  good  excuse,  to  be  determined  by 
the  court,  he  is  guilty  of  a  misdemeanor. 
Racing  or         §  1180.  It  is  a  misdcmcanor  for  any  person  to  engage  in 
pubuc^foad.  any  horse  race,  or  to  shoot  along  or  across  any  public  road. 
Character  of      §  1181.  In  auy  iudictmcnt  against  an  apportioner  or  over- 
'j^^g*™*"'°^seer,  it  is  sufficient  to  charge,  in  general  terms,  that   the 
defendant  has  failed  to  discharge  his  duties  as  such  appor- 
tioner or  overseer,  and  the  acts  or  omissions  constituting  his 
neglect  of  duty  may  be  proved  on  the  trial,  as  well  as  the 
excuse  therefor,  in  such  cases  as  excuses  are  allowed. 
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§  1182.  On  the  trial  of  any  person  for  neglect  of  duty  as  Proof  by  the 
overseer,  the  return  of  his  appointment  by  the  sheritf,  or  ^''^'®' 
proof  of  such  service  in  case  of  its  loss,  and  the  acts  or  admis- 
sions of  such  person  to  that  effect,  are  evidence  of  his  being 
overseer ;  that  the  road  is  a  public  road,  may  be  proven  by 
his  acts  and  admissions,  and  by  the  use  of  it  as  such  ;  and  no 
proof  is  required  on  the  part  of  the  state,  except  that  such 
person  was  overseer  of  the  road  at  the  time  of  the  default ; 
that  such  road  was  a  public  road,  and  proof  of  the  default. 

§1183.  Any  apportioner  or  other  oflicer  on  whom  any  Penalty  for 
duty  is  imposed  by  this  article,  who  neglects  to  perform  the  dutiirim- 
same,  in  case  no  other  provision  has  been  made  for  the  pun-  ankiie''^ '^'^ 
ishment  of  such  neglect,  is  guilty  of  a  misdemeanor. 

S  1181.  Anv  order  of  the  court  of  county  commissioners,  0''''er  estab- 

T^i.,  ^  T    .  ■        -,  ,,.>-,.  lishing  road 

by  which,  a  road  is  recognized  as  a  public  road,  is  presump-  i=  evidence, 
tive  evidence  thereof. 

§  1185.  Anv  apportioner   appointed   to   attend   court  to  compensa- 
prosecute  an  overseer,  and  attending  tor  such  purpose,  is  tiansr  pre- 
entitled  to  four  cents  a  mile  and  two  dollars  a  day,  to  be  seer!"^*^^*'" 
taxed  in  the  bill  of  costs,  if  the  defendant  is  convicted  ;  or  on 
failure  to  find  a  bill,  or  to  convict,  or  if  the  defendant  prov^e 
insolvent,  to  be  paid  out  of  the  county  treasury,  on  the  cer- 
tificate of  the  clerk. 

S  1186.  The  iudg-e  of  probate  and  sheriff,  on  showing  to  p<iy  of  judge 

J        o  Jr       ^  7  o  and,  •sheriff 

the  court  of  county  commissioners  that  they  have  discharged 
the  duties  imposed  by  this  article,  are  entitled  annually  to 
the  sum  of  ninety  dollars  each,  to  be  paid  out  of  the  county 
treasury. 


ARTICLE  II. 

Private  roads. 
Secs.  1181-8.  How  established ;  payment  to  owner  of  land,  <fee, 

6  1187.  Private  roads  mav  be  established  by  the  court  of  P'"i^ate 

.  .         .  roiici^ '  now 

county  commissioners,   on  the  apphcation  of  any  person ;  established, 
such  roads  not  to  exceed  fifteen  feet  in  width,  and  to  be 
opened  and  kept  in  repair  by  the  person  on  whose  applica- 
tion they  are  established,  without  exemption  from  work  on 
public  roads. 

§  1188.  In  establishing  a  private  road,  the  same  rules  compensa- 
must  be  observed,  and  the  same  proceedings  had,  as  in  the  tionofowner 
case  of  public  roads ;  but  no  road  must  be  opened  through 
any  person's  plantation,  or  enclosure,  without  his  consent ; 
and  the  applicant  must  pay  the  owner  of  the  land  over  which 
such  road  passes,  all  damages  resulting  thereto  from  the 
establishment  of  such  road,  to  be  assessed  as  in  the  case  of 
public  roads. 
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ARTICLE  III. 

Toll  bridges^  causeivays,  and  ferries. 


[title  13, 


Sec.  !  Sec. 

1189.  Toll  bridges,    how    established  ;;  1196. 

special  tax  for.  ' 

1190.  Bridges  between  two  counties,    1197. 

bow  established.  ■  1198 

1191.  License  for  toll  biidge  or  ferry,    1199. 

how  obtained;  bond,  Ac.  '.  1200. 

1192.  Additional  bond,  when  required. 

1193.  When  land  belongs  to  two  appli-  ^ 

cants,  court  may  select,  <fec.        :  1201. 

1194.  Damages  of  owner  of  laud,  how  i 

assessed,  (fee.  ,  1202. 

1195.  When  stream  di%ddes  two  conn-  \ 

ties.  I  1203. 


Ferries,    cfec,    not    established 
within  two  miles,  Ac. 
\  Person  injured  may  sue  on  bond ; 


.  i      delay  at  fei'ry,'  Ac. 

Penalty  for  overcharge  of  toll. 

For  taking  toll  without  license  ; 
not  keeping  ferry,  (fee,  in  re- 
pair, (fee. 

Penalty  for  passing  around  toll 
gate,  or  injury  to  bridge,  (fee. 

Water-courses  may  be  forded 
without  toll. 

Remedy  when  injured  by  im- 
perfect bridge,  (fee. 


How  estab- 
lished. 


Bridges  on 
the  line  be- 
tween two 
counties 
built  at  joint 
expense. 


License  for 
ferries,  &c. 


Additional 
bond. 


Who  entitled 
to  license. 


§  1189.  The  court  of  county  commissioners  of  eacli  county 
is  invested  with.  ;iuthority  to  estabUsh  toll  bridges,  causeways 
and  ferries,  within  their  respective  jurisdictions,  as  herein- 
after provided ;  and  may  levy  a  special  tax  to  build  such 
bridges  and  causeways,  when,  in  the  opinion  of  such  court, 
the  public  good  requires. 

§  1190.  Whenever  a  bridge  or  causeway  is  necessary  on 
the  line  between  two  counties,  and  the  work  is  too  great  to 
be  done  by  the  overseers,  and  not  established  as  hereinafter 
provided  for,  the  same  must  be  built  at  the  mutual  expense 
of  such  counties,  in  proportion  to  the  amount  of  taxable 
property  in  each. 

§  1191.  The  court  of  county  commissioners  may  license 
any  person  to  establish  a  ferry,  bridge,  or  causeway,  for  a 
term  not  exceeding  ten  years,  and  iix  the  rates  of  toll  and 
ferriage,  without  discriminating  in  favor  of  the  inhabitants  of 
their  county  ;  requiring  the  applicant  to  give  bond  and  secu- 
rity, to  be  approved  by  the  judge  of  probate,  in  not  more 
than  two  thousand  dollars,  payable  to  the  county,  and  con- 
ditioned, if  a  ferry,  to  keep  safe  and  convenient  boats,  with  a 
sufficient  number  of  ferrymen,  and  to  keep  the  banks  on  each 
side  of  the  water  course  in  good  repair ;  if  a  toll  bridge  or 
causeway,  that  it  shall  be  well  built,  of  the  width  prescribed 
for  the  grade  of  the  road  it  is  on,  and  kept  in  good  repair,  so 
that  it  can  be  passed  at  all  times  with  safety  and  convenience ; 
which  bonds  must  be  filed  in  the  office  of  the  judge  of  pro- 
bate of  the  county  in  which  the  license  is  granted. 

§  1192.  Such  judge  must,  when  directed  by  the  court  of 
county  commissioners,  or  wlienever,  in  his  opinion,  the  pub- 
lic good  demands,  require  an  additional  bond  to  be  given, 
and  should  the  same  not  be  given  within  ten  days  after  such 
requisition,  such  failure  must  be  reported  to  the  next  term  of 
the  court  of  commissioners,  and  the  license  revoked. 

§  1193.  On  application  for  ferries,  when  the  banks  on  each 
side  belong  to  the  same  person,  he  is  entitled  to  the  prior 
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riglit  of  establisliing  a  ferry ;  when  the  banks  belong  to  dif- 
ferent persons,  the  court  may  grant  the  license,  at  its  election, 
to  either  of  such  owners  making  the  application. 

§  1194.  The  owner  of  any  land  appropriated  for  a  public  compensa- 
ferry,  must  make  application  to  the  iirst  term  of  the  court,  owne°rof'the 
after  the  license  is  granted,   and  such  court  must  appoint  ^'^^'^' 
seven  disinterested  householders  to  assess  his  damages ;  such 
householders  must  be  sworn  to  act  impartially,  must  view 
the  land  and  assess  the  damages  for  its  appropriation,  and 
report  the  same  to  the  judge  of  probate;  which  damages,  if 
not  paid  within  thirty  days  after  notice  by  the  owner  of  such 
ferry,  the  court,  on  application  of  the  owner  of  the  laud, 
must  revoke  the  license. 

§  1195.  Toll  bridges,  ferries,  and  causeways,  on  the  line  Femes,  &c., 
between  any  two  counties,  may  be  established  by  the  court  counte. '"'° 
of  either  county  ;  and  in  such  case,  the  bond  is  to  be  approved 
by,  and  filed  in  the  office  of  the  judge  of  probate  of  the 
county  in  which  the  license  is  granted. 

§  1196.  No  licensed  toll  bridge,  or  ferry,  must  be  estab-  Not  to  be  ia 
lished  on  the  same  water-course,  within  two  miles  of  any  another!*  ° 
other,  unless  within  that  distance  of  some  town  or  city  con-  Exception, 
taining  not  less  than  five  hundred  inhabitants. 

§1197.  Any  person  injured   by  a  breach  of  any  bond  suit  on  bond, 
given  under  this  article,  may  sue  thereon  in  his  own  name, 
and  recover  damages  to  the  extent  of  the  injury ;  and  such 
bonds  are  not  void  by  a  single  recovery,  but  may  be  sued 
on,  from  time  to  time,  until  the  whole  penalty  is  exhausted. 

§  1198.  Any  person  unreasonably  detained  at  a  public  °^^®°''°'^  "* 
ferry,   toll  bridge,  or  causeway,   may,  for   each  detention, 
recover  of  the  owner  ten  dollars,  before  any  justice  of  the 
county. 

§  1199,  Any  keeper  of  any  public  ferry,  toll  bridge,  or  Excessive 
causeway,  who  demands  or  receives  from  any  person  a  higher  '°"^- 
rate  of  toll  than  is  prescribed  by  the  court  of  county  commis- 
sioners, forfeits  to  such  person  twenty  dollars,  recoverable  penalty, 
before  any  justice  of  the  count}'^,  and  is  also  guilty  of  a  mis- 
demeanor. 

§  1200.  If  any  person  demands  or  receives  toll  for  cross-  Taking  tou 
ing  any  ferry,  bridge,  or  causeway,  without  a  license  therefor  ^Jnae."' ''' 
from  the  proper  authority,  or  after  the  revocation  of  his 
license ;  or  having  a  license  for  a  ferry,  allows  the  banks  on 
either  side  to  be  out  of  repair  for  more  than  five  days  at  any  Negiectto 
one  time ;  or  to  provide  good  and  safe  boats,  of  a  size  suffi-  bHjyinVr- 
cient  for  the  accommodation  of  the  public,  furnished  with  '^^'^• 
competent  and  sufficient  ferrymen  for  the  safe  and  speedy 
passage  of  all  persons,  vehicles,  horses,  and  stock  ;  or  in  case 
of  a  toll  bridge  or  causeway,  fails  to  keep  the  same  in  good 
repair,  without  a  reasonable  excuse  for  such  failures,  to  be 
determined  by  the  court,  he  is  guilty  of  a  misdemeanor,  and.  Penalty, 
on  conviction,  must  be  fined  not  k'ss  than  twenty  dollars. 

§  1201.  If  any  person  bi-eak  or  injure  any  gate  to  a  toll 
bridge  or  causeway;    or  obstruct^   injure,   or  destroy  such 
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[title  13, 


Injuring 
bridge  or 
passing 
around  toll 
gate. 
Penalty. 

Fords. 


bridge  or  causeway ;  pass  round  or  under  the  same,  witli  il 
intent  to  avoid  the  payment  of  toll ;  such  person  forfeits  to  I 
the  owner  ten  dollars  for  each  of  such  acts,  and  is  also  liable  ■ 
to  an  action  for  damages, 

§  1202.  Any  person  may,  however,  ford  any  water-course 
at  any  public  ferry,  without  being  liable  to  toll. 
Damages  for      §  1203.  When  a  bridge  or  causeway  has  been  erected  by  • 
fectinb^Tdgt  coutract  with  the  county  commissioners,  with  a  guaranty,  by 
bond  or  otherwise,  that  it  shall  continue  safe  for  the  passage 
of  travellers  and  other  persons  for  a  stipulated  time,  any  per- 
son injured  in  person  or  joroperty  before  the  expiration  off 
such  period,  by  a  defect  in  such  bridge  or  causeway,  may 
sue  in  their  own  name  on  the  bond  or  other  guaranty,  and . 
recover  damages  for  the  injury ;  and  if  no  guaranty  has  been 
taken,  or  the  period  has  expired,  may  sue  and  recover  dam-  • 
ages  of  the  county. 


Who  liable. 


ARTICLE  IV. 


Turnpike^  iplanh  and  macadamised  roads^  hridges  and  water- 
courses^ on  which  toll  is  charged  hy  any  specicd  laio. 


Corporations 
to  Iceep  its 
road  or 
bridge  in 
good  order. 


Penalty  for 
failure. 


Sec  1204.  Penalty  on  o\mers  for  permitting  them  to  be  out  of  order  and  re- 
pair, etc. 

§  1204.  If  any  incorporation  or  person  authorised  by  any 
law  of  the  state  to  charge  toll  on  any  turnpike,  plank,  or 
macadamised  road,  water-course,  or  bridge,  allows  the  same 
to  be  out  of  the  repair,  or  order  contemplated  by  its  charter, 
or  such  law,  for  ten  days  at  any  one  time,  without  a  sufficient 
excuse,  to  be  determined  by  the  court,  the  president  and  di- 
rectors of  such  corporation,  or  the  person  so  authorised,  are 
guilty  of  a  misdemeanor ;  and,  on  the  trial,  proof  that  such 
road,  bridge,  or  water-course,  has  been  out  of  such  order  for 
ten  days  at  any  one  time,  and  that  such  corporation  or  per- 
son, or  any  one  on  the  part  thereof,  charged  toll  for  such 
road,  bridge,  or  water-course,  and  that  such  president  and 
directors  act  as,  or  claim  to  act  in  that  capacity,  is  presump- 
tive evidence  of  the  existence  of  such  corporation;  of  a  char- 
ter, or  law,  authorising  toll  to  be  charged ;  and  that  the  per- 
sons so  acting,  or  claiming  to  act,  are  the  president  and  direc- 
tors of  such  corporation. 
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ARTICLE  V. 
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Water-courses. 


Sec. 
1205. 


1206. 


1207. 


What  water-courses  public  high- 
ways. 

Improvement  of  water-courses, 
by  whom  made. 

May  be  divided  iuto  road  pre- 
cincts. 


Sec. 

1208.     Duties  of  overseer,    etc.,  when 
precinct  is  established  on. 

1209  )  Obstructing  navigable  streams  ; 

1210  j      diverting  water-courses,  <Lc. 


§  1205.  All  navigable  waters  in  this  state  are  public  bigb-  Navigable 
ways. 

§  1206.  The  court  of  county  commissioners  are  authorised  obstruc- 
to  make  contracts  for  opening  or  clearing  out  any  navigable  removed!'' 
stream  within  their  county,  and  for  keeping  the  same  free 
from  obstructions. 

S  1207.  Such  court  may  lay  off  such  navigable  stream,  or  Maybedivi- 

,•  n  ,1  •      -L  1  1  -ii  ded  into  road 

any  portion  or  the  same  m  its  county,  as  a  road  precinct,  and  precincts, 
appoint  overseers  thereto  as  in  case  of  public  roads. 

§  1208.  When  any   water-course  is  established  as  a  road  Hands  to 
precinct,  hands  must  be  apportioned  to,  and  the  same  cleared  Toad  d°uty.  ^* 
out,  obstructions  removed,  and  kept  in  good  order  by  the 
overseer,  under  the  same  regulations  and  penalties  as  to  ap- 
portioners,  overseers,  and  hands,  as  are  applicable  by  the 
provisions  of  this  chapter  to  public  roads. 

§  1209.  Any  person  obstructing  any  navigable  water-  Penalty  for 
course  in  this  state,  is  guilty  of  a  misdemeanor,  and,  on  con-  °  =''''"^"°^- 
viction,  must  be  fined  not  less  than  fifty  dollars. 

§  1210.  Any  person  diverting  any  stream  from  its  natur-  Fordivert- 
al  channel,  is  liable  to  any  party  aggrieved  for  the  damages  '°^- 
sustained. 


CHAPTER  XV. 


PROVISION   FOR  THE   POOR. 


Sec 
1211. 


1212. 


1213. 


1214. 


1215. 


!  Sec. 
Poor   house,  and   overseers  of  j  1216  \  Duties  of  master  to  the  appren- 

1217  f      tiec;  penalty. 
1218.    Indentures    revoked 


poor. 
What  relative 


liable  for  their 
support;  proceedings  against, 
<fcc. 

Certificate  of  judge  of  probate, 
evidence  of  maintenance,  (fcc. 

On  failure  of  prosecution,  no 
costs  taxed  to  county. 

Children  of  poor  bound  out  ap- 
prentices. 


for  good 
cause. 
1219.  Captain  of  vessel  bringing  pau- 
pers to  the  state,  to  give  bond 
to  indemnify  the  state.  Penal- 
ty for  refusal. 


§  1211.  The  court  of  county  commissioners,  in  each  coun-  Poor  house 
ty  in  the  state,  have  authority  to  purchase  lands  for  a  poor  se"er3!^*'^' 
house,  and  to  make  all  necessary  contracts  in  relation  to  the 


poor. 


How  en- 
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same,  the  title  thereto  vesting  in  the  county  ;  and  to  appoint  i 
overseers  of  the  poor  as  may  be  necessary. 
Relatives lia-      §  1212.  The  father,  grand-father,  mother,  grand-mother,, 
bie  to  support  ^j^- 1^1^  or  grand-child  of  any  poor  person  unable  to  maintain  i 
themselves,  being  of  sufficient  ability,  must  support  such  per-  • 
sons ;  and  faihng  so  to  do,  any  county  in  the  state  having  j 
made  provision  for  such  persons  may  sue  their  father,  grand-  - 
father,  mother,  grand-mother,  child,  or  grand-child,  of  fall| 
age,  or  either  of  them,  before  any  court  having  jurisdiction, 
forced."       and  recover  at  the  rate  of  eight  dollars  a  month,  for  the  time 
such  county  has  made  provision  for  such  person ;  the  court, 
or  jury,  trying  the  same,  being  satisfied  from  the  evidence 
that  the  defendant  was  of  sufficient  ability  to  provide  for  their 
support. 
Certificate  of      §  1213.  Ou  the  trial,  the  certificate  of  the  judge  ofpro- 
b'a'lf  evi-^'°"  ^^^^  ^^  ^^®  county,  that  the  person  was  poor  and  unable  to 
dence.         maintain  himself,  and  that  he  was  maintained  for  such  a  time ; 
at  the  expense  of  the  county,  is  presumptive  evidence  of  such 
facts. 
Costs.  §  1214.  Should  the  county  fail  to  recover,  no  costs  are  to; 

be  taxed  against  the  plaintiff"  except  for  witnesses  attending 
on  behalf  of  such  plaintiff". 
Children  §  1215.  The  judgc  of  probate  of  each  county  may  bind 

appren?rces.  ^^^^^  ^^  apprentices  the  children  of  any  person  unable  to  pro- 
vide for  their  support  until  the  age  of  twenty-one  years,  if  a  J 
male,  and  sixteen  years,  if  a  female. 
Duties  of  the      §  1216.  The  person  to  whom  such  apprentice  is  bound, 
must  provide  a  sufficiency  of  good  and  wholesome  provisions, 
furnish  all  necessary  clothing,   washing  and  lodging;  treat 
with  kindness  and  humanity,  and  instruct  such  apprentice  in 
the  trade,  business,   or  occupation  which  he  pursues ;  have 
him  taught  to  read,  write,  and  cypher  as  far  as  the  rule  of 
three ;  and  at  the  expiration  of  his  term  of  apprenticeship, 
furnish  him  with  two  complete  new  suits  of  clothing. 
Penalty.  §  1217.  Any  mastcr  violating  any  of  the  provisions  of  the 

preceding  section,  is  guilty  of  a  nrisdemeanor,  and,  on  con- 
viction, must  be  fined  not  less  than  fifty  dollars. 
wh!;n"*can!'       ^  1218.  Thc  judgc  of  probatc  may,  at  any  time,  for  good 
celled.  '       cause,  revoke  any  letters  of  apprenticeship,  and  bind  out  the 

apprentice  to  another. 
Captain  of        §  1219.  Any  person  commanding  any  vessel  which  brings 
i^rpauperf'  luto  this  statc  auy  infant,  lunatic,  maimed,  deaf,  dumb,  aged, 
to'giSnd':  o^  infirm  person,  who  is  likely  to  become  chargeable  to  any 
coimty,  may  be  brought  before  any  judge  of  probate  ;  and  if 
such  judge  is  satisfied  that  such  person  will  probably  be  a 
charge  to  any   county,  he  must  require  such  master  to  enter 
into  bond  payable  to  the  state,  with  sureties  resident  in  the 
state,  to  be  aj^proved  by  such  judge,  in  the  sum  of  fiVe  hun- 
dred dollars  for  each  of  such  persons  so  brought,  conditioned 
to  pay  all  such  expenses  as  any  county  in  the  state  may  in-  j 
cur,  in  the  support  of  such  person ;  which  bond  must  be  filed 
and  kept  by  such  judge ;  and  on  its  condition  being  broken, 
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may  be  sued  on,  and  a  recovery  had  in  different  actions  to 

the  amount  of  the  penalt}''  thereof,  in  the  name  of  the  state 

for  the  use  of  any  county ;  and  on  failure  to  give  such  bond,  penalty  for 

the  judge  must  commit  such  master  to  jail  until  he  gives  the  '■•^^'*^'''- 

same,  or  is  otherwise  discharged  by  law. 


mu  14. 


OF  MUNICIPAL  AND  RELIGIOUS  CORPORATIONS.  AND  FOR  THE 
PURPOSES  OF  EDUCATION. 

Chapter  L   Incorporation  of  towns. 

"        2.  Of  religious  societies,  and  for  the  purposes  of  education. 

CHAPTER   I. 


THE    INCORPORATION   OF   TOWNS. 


Sec. 
1220. 


1221  ) 

1222  I" 

1223  i 

1224  f 
1225. 

1226  } 

1227  f 

1228  I 

1229  [ 

1230  I 

1231  f 

1232  } 

1233  [ 
1234. 

1235. 

1236. 

1237. 

1238. 

1239. 
1240. 


'  Sec. 
How  inhabitants  may  iucorpo- :  1241. 

rate  a  town,  (fee.  i 

Election  directed;  who  may  vote  '  1242 

at  election,  &c.  \  1243 

Manner  of  casting  vote;  hour  of  I  1244. 

election,  <fec.  ; 

If  majority   vote  for  incorpora-  ' 

tion,  record  to  be  made,  and  ;  1245. 

the  town  is  then  incorporated,  i 
Corporate  authorities  ;  howcho- 1  1246. 

sen,  itc. 
Notice  of  the  election  of  officers  ;  1  1 247. 

who  may  vote.  1 

Inspectors  appointed  and  sworn ;    1 248. 

Casting  vote,  &c. 
Who  eligible  to  office ;  term  of    1249. 

office,  (fee. 
Subsequent  elections,   how  con-    1250. 

ducted,  (fee. 
Qualifieatious  of  officers  how  de-    1251. 

termined. 
In  case  of  failure  to   hold  elec-    1252 

tion,  officers  hold  over.  1253 

Quorum  of  council  officers,  how    1254. 

removed. 
Increase  in  number  of  counsel-    1255. 

lors,  how  made. 
Powers  of  corporate  authoi'ities.    1256. 
Authority  of  the  marshal. 


Laws  and  ordinances  published 
before  going  into  efi'ect. 

Assessment  of  taxes,  (fee,  to  be 
annually  made. 

Assessment  returned,  and  no- 
tice of  meeting  to  correct  er- 
rors. 

When  errors  corrected,  assess- 
ment to  be  approved. 

Effect  of  assessment  when  so 
approved. 

Notice  of  sale  of  personal  pro- 
perty. 

Of  real  estate  published  in  news- 
paper. 

What  advertisement  must  eon- 
tain. 

Sales  of  real  estate,  when  and 
where  made. 

Certitieate    of  purchase  of  real 
estate. 
/  Redemption  of  real  estate,  (fee, 
j'      by  infants,  married  women,  tfce. 

Inhaliitaiits  e.Kempt  from  I'oad 
duty  antl  county  patrol. 

Change  in  name,  ])owers,  or 
boundary  of  town,  how  made. 

Fee  of  judge  of  probate  and 
sheriff. 


§  1220.  AVhenever  the  inhabitants  of  any  town,  not  incor-  i>n.cef,iinps 
porated,  consisting  of  not  less  than  one  hundred,  or  more  "'''."t"  ^"/'il'to 
than  three  thousand,  wish  to  become  incorpoi-ated,  a  petition  be incoipciu- 
must  be  tiled  by  at  least  twenty  of  the  free  white  male  in- 
habitants of  such  town,  in  the  office  of  the  judge  of  probate 
of  the  county  in  which  such  town  is  situated,  stating  in  such 
petition  the  boundaries  of  such  town  and  the  name  to  be 
given,  if  incorporated. 
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Election  di- 
rected. 


Who  may 

vote. 


Manner  of 
voting. 


Hour  of  vot- 
ing. 


If  majority 
vote  for  in- 
corporation, 
town  incor- 
porated. 


Corporate 
authorities. 


How  chosen 


Notice  of 
election. 


Who  may 
vote. 


Inspectors. 


Term  of  of- 
fice. 


§  1221.  Such,  judge  must  direct  an  election  to  be  held 
within  thirty  days  after  the  filing  of  such  petition,  at  a  place 
in  such  town  to  be  designated,  and  under  the  direction  of 
three  inspectors,  to  be  appointed  by  him, 

§  1222.  All  white  male  inhabitants  who  have  resided  in 
such  town  three  months  next  preceding  such  election,  and 
are  over  twenty-one  years  of  age,  can  vote. 

§  1223.  The  voters  in  such  election  must  write  upon  their 
tickets,  "  corporation,"  or  "  no  corporation,"  and  deposit  the 
same  in  the  ballot  box, 

§  1224.  The  polls  must  not  be  opened  before  ten  in  the 
morning,  and  the  inspectors,  before  receiving  any  ballots, 
must  take  an  oath  to  conduct  such  election  fairly. 

§  1225.  If  a  majority  of  the  votes  are  in  favor  of  a  corpo- 
ration, the  inspectors  must,  within  five  days  thereafter,  certi- 
fy the  same  to  such  judge  of  probate,  who  must,  within  three 
days  thereafter,  make  an  entry  of  record  that  the  inhabitants 
of  such  town  are  incorporated  by  such  name,  and  with  such 
boundaries  as  are  designated  in  the  petition ;  whereupon  the 
inhabitants  of  such  town  are  incorporated,  and  invested  with 
the  rights  incident  to  corporations  under  this  code;  to  pur- 
chase and  hold  of  real  property  not  exceeding  twenty  thous- 
and dollars  in  value,  such  personal  property  as  may  be  ne- 
cessary for  the  use  of  such  corporation,  and  to  dispose  of  the 
same, 

§  1226.  The  business  of  such  corporation  is  managed  by 
an  intendant  and  five  counsellors,  to  be  elected  as  hereinafter 
prescribed,  who  are  styled  the  corporate  authorities  of  such 
town. 

§  1227.  The  sherifl!'  of  the  county  must,  in  ten  days  after 
notice  given  him  by  the  judge  of  probate  of  the  entry  of 
record  of  such  corporation,  appoint  three  inspectors,  and  a 
place  of  voting  in  such  corporation ,  and  a  day  on  which  the 
election  is  to  be  held  for  such  intendant  and  counsellors. 

§  1228.  The  day  fixed  for  holding  such  election  must  not 
be  more  than  fifteen  days  from  the  time  of  notice  given  to 
the  sheriff  by  the  judge  of  probate,  according  to  the  provis- 
ions of  the  preceding  section :  and  notice  of  the  day  and 
place  must  be  given  by  advertisement  posted  up  at  two  pub- 
lic places  in  such  town,  at  least  five  days  before  the  election. 

§  1229.  All  free  white  males  over  twenty-one  years  of  age, 
who  have  been  inhabitants  of  such  town  for  three  months 
next  preceding  such  election,  are  entitled  to  vote  thereat. 

§  1230.  The  inspectors,  before  receiving  any  votes,  must 
take  an  oath  to  conduct  the  election  fairly, 

§  1231.  In  such  election,  if  no  choice  is  made,  by  reason 
of  two  or  more  persons  having  the  same  number  of  votes  for 
the  same  office,  the  inspectors  must  decide  between  such  per- 
sons by  lot. 

§  1232.  The  intendant  and  counsellors,  so  elected,  hold 
their  offices  for  one  year,  and  until  their  successors  are  elect- 
ed and  qualified. 


CHAP.    1.]  INCORPORATION   OF  TOWNS.  271 

§  1233.  No  person  can  hold  tlie  office  of  intendant  in  such  who  eligible, 
corporation,  who  is  not  the  owner  in  fee  of  real  property 
within  the  limits  thereof,  to  the  value  of  one  hundred  dol- 
lars ,  and  who  has  not  resided  therein  one  year,  next  preced- 
ing the  election :  and  no  person  the  office  of  counsellor,  who 
is  not  the  owner  in  fee  of  real  property  within  such  limits, 
of  the  value  of  fifty  dollars,  and  who  has  not  resided  therein 
six  months  next  preceding  such  election. 

§  1231.  All  elections  after  the  first  are  to  be  ordered,  and  subsequent 
inspectors  and  places  of  voting  appointed,  by  the  corporate  ^''^'="°°^- 
authorities  of  such  town ;  and  at  all  such  elections,  the  qual- 
ifications of  the  voters  shall  be  the  same  as  at  the  first  elec- 
tion, excejDt  that  no  person  must  vote  who  has  not  paid  the 
taxes  assessed  against  him  by  the  corporation ;  and  ties  in 
such  elections  must  in  all  cases  be  determined  by  lot. 

§  1235.  The  qualifications  of  the  intendant  are  determined  Quaiifica- 
by  the  counsellors,  and  of  any  counsellor,  by  the  intendant  IZV;  "ho"*" 
and  the  other  counsellors.  determined. 

§  1236.  Should  the  election  not  take  place  on  the  day  ap-  on  failure  to 
pointed,  the  corporation  is  not  for  that  cause  dissolved ;  but  ce^  hold' 
the  intendant   and  counsellors  remain  in  office  until  their  o\'e'"- 
successors  are  elected  and  qualified :  and  in  such  case  the 
corporate  authorities  must  appoint  some  other  day,  as  early 
as  may  be,  on  which  such  election  must  be  held. 

§  1237.  A  majority  of  the  aggregate  number  of  the  inten-  Quorum  of 
dant  and  counsellors  constitute  a  quorum  for  the  transaction  ''°'^'''^' 
of  business ;  but  a  smaller  number  may  make  adjournments, 
and  have  power  to  compel  the  attendance  of  absent  members, 
by  imposing  such  fines  on  delinquents  as  will  secure  their 
attendance ;    and  two-thirds  of  the  whole  number  of  such 
corporate  authorities  may  remove  any  officer  or  member  for  Removal  of 
malconduct  or  disorderly  behavior. 

§  1238.  Whenever,  in  the  opinion  of  the  corporate    au-  increase  in 
thorities  of  such  town,  it  is  expedient  to  increase  the  num-  of'^counLi-^ 
ber  of  counsellors  to  nine,  they  may  direct  nine  to  be  elected  ^°'"^- 
at  the  next  and  every  succeeding  annual  election ;  and  may 
in  the  same  manner  reduce  the  number  of  counsellors  again. 

§  1239.  The  corporate  authorities  of  such  town  have  the  Powersofthe 
following  powers :  auXodtfes. 

1.  To  pass  such  by-laws  and  ordinances  as  may  be  neces- 
sary to  enforce  the  powers  in  this  chapter  granted,  and  for 
their  own  government,  not  contrary  to  the  laws  of  this  state, 
or  the  restrictions  herein  imposed. 

2.  To  prevent  and  remove  all  nuisonces,  at  the  expense  of 
the  person  causing  the  same,  or  uj)on  whose  property  it  may 
be  found. 

3.  To  license,  tax,  rcguldto,  and  restrain,  theatrical  and 
other  shows  and  amusements,  and  the  retailing  sj)iritLious 
and  vinous  liquors,  within  the  corporation. 

4.  To  restrain  and  prohibit  gaming,  houses  of  ill  fame, 
disorderly  conduct,  and  broaches  of  the  peace. 

5.  To  establish  night  and  day  watches  and  patrols,  and  to 
appoint  captains  of  the  same. 
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6.  To  prevent  unlawful  assemblages  of  slaves,  and  to  keep 
them  under  proper  control  and  subordination. 

7.  To  regulate  and  establish  markets,  town  prisons,  sink 
and  repair  public  wells,  and  make  all  needful  provisions  for 
furnishing  the  town  with  water;  keep  in  repair  all  necessary 
streets,  allevs,  and  drains,  and  to  adopt  regulations  necessary 
for  the  same. 

8.  To  license  and  regulate  waggons,  carts,  drays,  hacks, 
and  carriages,  running  in  such  town  for  hire. 

9.  To  appoint  a  marshal,  treasurer,  clerk,  and  all  other 
necessary  officers ;  prescribe  their  duties,  and  fix  their  com- 
pensation, and  also  that  of  the  intendant. 

10.  To  impose  fines,  not  exceeding  forty  dollars,  for 
breaches  of  their  by  daws  and  ordinances;  and  to  enforce 
and  collect  the  same  by  execution  against  the  property,  or, 
in  case  of  breach  of  the  peace  or  disorderly  conduct,  by  im- 
prisonment for  not  more  than  two  days. 

11.  To  supply  all  vacancies  in  their  own  body;  the  per- 
sons so  appointed  to  hold  until  the  next  election,  and  until 
their  successors  are  elected  and  qualified. 

12.  To  exercise  such  other  powers  as  are  herein  conferred 
on  them. 

Authority  of      §  1240.  Tlic  marshal  has  authority  to  execute  the  lawful 
maiBhai.       orclinanccs  of  such  corporate  authorities,  within  their  juris- 
diction, and  must,  without  warrant,  arrest  all  ofienders  break- 
ing the  peace,  or  violating  any  ordinance  of  the  town,  and 
bring  them  before  such  corporate  authorities. 

§  1241.  No  by-law  or  ordinance  must  be  enforced,  until  it 
has  been  published  at  least  ten  dcijs  in  three  public  places  in 
such  town,  and  also  in  a  newspaper,  if  any  is  published 
within  the  limits  of  such  corporation. 

§  1242.  Such  corporate  authorities  may  annually  assess 
not  exceeding  one  per  cent,  on  the  value  of  all  real  estate  in 
such  town :  a  poll  tax  of  not  exceeding  two  dollars  on  each 
white  male  inhabitant  over  the  age  of  twenty-one  years,  who 
has  resided  in  such  town  three  months  next  preceding  the 
time  when  such  tax  is  assessed :  on  every  free  negro  resid- 
ing in  such  town  at  the  time  of  the  assessment,  not  exceed- 
ing ten  dollars :  on  all  pleasure  carriages  kept  for  use,  not 
exceeding  one  per  cent,  on  their  value:  on  every  cart,  dray, 
waggon,  carriage,  or  other  vehicle,  used  for  the  transporta- 
tion of  goods  or  persons  for  hire  in  any  such  town,  not  ex- 
ceeding thirty  dollars :  on  all  slaves  over  ten,  and  not  exceed- 
ing sixty  j'-ears,  one  dollar:  on  every  retailer  of  spirituous 
liquor,  not  less  than  twenty,  or  more  than  five  hundred  dol- 
lars: on  every  vender  of  goods,  wares,  and  merchandise, 
drugs,  or  medicines,  or  either  of  them,  not  exceeding  twenty- 
five  dollars  per  annum :  on  all  goods  sold  at  auction,  upon 
which  under  the  laws  of  this  state  a  tax  is  assessed,  not  ex- 
ceeding one  per  cent. :  upon  all  cards  sold  or  disposed  of,  not 
more  than  one  dollar  a  pack:  and  on  all  other  property,  not 
exceeding  one  half  per  cent,  of  its  value. 


Laws  not  en 
forcefl  till 
published. 


Powers  of 
taxation. 


corieci  errors 
in  assess- 
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§  1243.  The  corporate  authorities  of  such  town,  may  cause  A-^sessment 
an  assessment  of  all  property  subject  to  taxation  to  be  made  '*"°"'^" 
annually ;  the  assessment  naming  the  owner  of  the  property 
when  known,  and  otherwise  assessing  it  to  owners  unknown. 

.  §  1244.  The  assessment  must  be  returned  to  the  intendant,  Meeting  to 
who  must  cause  ten  days'  notice  to  be  given  by  advertise 
ment  in  a  newspaper,  if  any  is  published  in  such  town,  and  ment, 
if  not,  by  an  advertisement  at  a  public  place  therein,  at  least 
ten  days  before  the  day  when  such  corporate  authorities  will 
correct  mistakes  in  such  assessment ;   specifying  the  day  and 
place  where  such  mistakes  will  be  corrected. 

§  1245.  Sack  corporate  authorities  must  attend  at  the  day  Errors  to  be 
and  place,  and  correct  all  mistakes  in  the  assessment ;  and  and  lU'eL- 
when    corrected,  mark  upon  the  same   "  appproved,"  and  '".'^J^.'^^P" 
deliver  it  to  the  person  aj^pointed  to  collect  the  taxes. 

§  1246.  Such  assessment,  so  approved,  has  the  force  and  Assessment 
effect  of  a  judgment  and  execution ;  and  the  person  appointed  oni judg-''"'* 
to  collect  such  taxes,  may,  on  failure  to  pay,  collect  the  same  '"^"'• 
by  levy  and  sale  of  the  property  of  the  person  to   whom 
assessed;  or  if  assessed  to  an  owner  unknown,  by  a  sale  of 
the  property. 

§  1247.  On  all  sales  of  personal  property  under  the  pre-  Notice  of 
ceding  section,  ten  days'  notice  of  the  time  and  place  of  sale  solitipl-op- 
must  be  given  by  i  otice  posted  at  a  public  place  in  such  town,  "'y- 

§  1248.  On  all  sales  of  real  property  for  the  non-payment  ofreai  estate 
of  taxes,  thirty  days'  notice  by  advertisement  must  be  given  ["seu^in  1''*^'^" 
in  some  newspaper  in  such  town,  and  if  there  is  none,  by  newspaper, 
posting  such  advertisement  at  some  public  place  therein,  for 
thirty  days  before  the  sale. 

§  1249.  Sach  advertisement  must  state:  what  the  ad- 

1.  The  description  of  property. 

2.  The  name  of  the  person  to  whom  assessed,  unless  assess- 
ed to  an  unknown  owner,  in  which  case  it  mast  be  so  stated. 

3.  The  amount  of  taxes  assessed,  and  the  costs,  including 
the  expences  of  the  advertisement. 

§  1250.  All  sales  of  property  under  this  chapter,  must  be  sa'es-,  when 
made  in  such  town,  must  commence  between  the  hours  of  ^"^ "' 
ten  and  twelve  in  the  morning,  and  not  continue  past  the 
hour  of  four  in  the  afternoon  ;   and  may  continue  from  day 
to  day,  until  the  sale  is  completed. 

§  1251.  The  person  appointed  to  collect  the  taxes  must  certificate  of 
give  to  the  purchaser  of  real  estate  a  certificate  of  purchase  J?"^fl!sf^te' 
in  the  same  form,  and  which  is  of  the  same  effect,  with  the 
Cirtificate  given  by  the  tax  collector  in  sales  of  real  property 
for  taxes. 

§  1252.  Any  real  estate  sold  under  this  chapter,  may  be  RedempUon. 
redeemed  at  any  time  within  two  years  from  the  sale,  on  the 
payment  of  the  amount  for  which  such  property  sold,  with 
interest  at  the  rate  of  twenty  per  cent,  per  annum,  and  all 
taxes  which  have  accrued ;  and  if  the  purchaser  does  not 
reside  within  the  limits  of  the  corporation,  the  same  may  be 
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redeemed  by  payment  made  into  the  corporation  treasury  for  r 
tlie  benefit  of  the  purchaser. 

§  1253.  Infants,  lunatics  and  married  women,  are  allowed  1 
one  year  after  the  removal  of  their  respective  disabilities,  for  r 
the  redemption  of  their  real  estate,  sold  under  the  provisions  ■; 
of  this  chapter,  which  may  be  done  on  the  same  terms  as  is  ■ 
prescribed  in  the  preceding  section,  as  to  the  amount  to  be  ■ 
paid,  upon  application  to  a  court  of  chancery. 

■§  1264.  All  the  inhabitants  of  such  town  are  exempt  from  i 
working  on  roads  without  the  limits  of  the  corporation,  and  I 
from  patrol  duty  except  under  the  authority  of  such  corpo-  • 
ration ;  and  all  white  males  between  the  age  of  eighteen  and  I 
forty -five  years,  except  persons  exempt  from  mihtia  duty, , 
and  militia  officers  above  the  rank  of  ensign,  are  hable  to  do ) 
patrol  duty. 

§  1255.  In  like  manner  ten  inhabitants  of  any  corporate ' 
town  may,  by  petition  to  the  judge  of  probate,  propose  am 
alteration  of  the  name,  or  boundary  of  the  town,  setting  forth  i 
the  proposed  alteration,  when  the  same  proceedings  shall  be : 
had  as  herein  provided  for  the  creation  of  a  corporation ;  and  1 
if  a  majority  of  the  qualified  voters  vote  aye,  the  boundary, 
or  name  shall  be  changed  conformably  to  said  petition,  on 
the  registration  thereof  by  the  judge  of  probate. 

§  1256.  The  judge  of  probate  and  sheriff,  are  each  entitled 
to  five  dollars  for  services  rendered  under  this  chapter,  to  be  ■ 
paid  by  the  corporation. 


CHAPTER  II. 


OF   RELIGIOUS    SOCIETIES,    AND     FOR    THE    PURPOSES    OF 
EDUCATION. 
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elected. 


Sec. 

1257.  Chui'ch  or  religious  society  to  be 

incorporated,  must  elect   trus- 
teees.  (fee. 

1258.  Trustees    file    certificate    "with 

judge  of  probate. 

1259.  They  are  then  incorporated. 


1260.  Corporations  for  education,  how 
created. 

1261.  Certificates  filed,  to  be  recorded. 

1262.  Powers  of  such  corporations. 

1263.  j  Suits  against,  how  commenced, 

1264.  ]      Fee  of  judge  of  probate. 


Trustees  to 


§  1257.  The  members  of  any  church,  or  religious  society, 
wishing  to  become  incorporated,  must  elect  trustees  not  less 
than  three  or  more  than  nine, 
file  a  certifi  ^  1258.  Such  trustccs  must,  within  thirty  days  after  their 
oate*  ''"'  '  election,  file  in  the  office  of  the  judge  of  probate  of  the  county 
a  certificate,  stating  the  corporate  name  selected,  the  names 
of  the  trustees,  the  length  of  time  for  which  they  were  elect- 
ed ;  which  must  be  subscribed  by  them  and  recorded  in  the 
office  of  such  judge  of  probate. 
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§  1259.  The  members  of  such  church,  or  society,   their  Then  incor- 
issociates  and  successors,  are,  from  the  filing  of  such  certifi-  ^°'"**^  ' 
3ate,  incorporated  by  the  name  specified  therein. 

6  1260.  Any  number  of  persons  not  less  than  five,  desi-  corporations 

*^  .  ,  for  GcluCti- 

:ous  of  becoming  incorporated  for  the  purposes  of  education,  tion ;  how 
nay  in  like  manner  elect  trustees,  not  less  than  three,  or  ^°™*^'*- 
more  than  nine,  and  on  filing  a  certificate  subscribed  by  them 
m  the  office  of  the  judge  of  probate  of  the  county,  within 
:hirty  days  after  the  election  of  such  trustees,  stating  the  cor- 
oorate  name  selected,  the  names  of  the  trustees,  the  length 
3f  time  for  which  they  were  elected ;  are  incorporated  by  the 
aame  specified  in  such  certificate. 

§  1261.  All  certificates  filed  under  the  provisions  of  this  certificates 
ihapter,  must  be  recorded  in  the  office  of  the  judge  of  pro-  "^'^"'^     ' 
bate,  and  a  copy  thereof  duly  certified  by  such  judge,  stating 
the  time  when  the  same  was  filed,  is  evidence  of  the  exist- 
nce  of  such  corporation  from  that  time. 

§  1262.  Corporations  created  under  this  chapter  may  hold  Powei-sof 
eal  and  personal  property,   not  esceeeding  in  value  fifty  ratioM?'^^' 
thousand   dollars;    may  receive   property  by  gift,  will,  or 
devise,  holding  the  same  in  conformity  with  all  lawfid  con- 
ditions imposed  by  the  donor,  and  exercise  such  other  pow- 
jgrs  as  are  incident  to  private  corporations. 

I    §  1263.  In  all  suits,  or  legal  proceedings,  the  service  of  a  suits 
Summons  or  notice  on  any  trustee  of  a  corporation  created  commeneedl^ 
ander  this  chapter,  is  valid  for  the  purpose  of  bringing  such 
corporation  into  court,  or  for  the  objects  of  the  notice. 

§  1264.  The  judge  of  probate  is  entitled  to  a  fee  of  two  Fee  of  judge, 
dollars  for  filing  and  recording  all  certificates  under  this 
chapter. 
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PART    SECOND. 


OF  REAL  AND  PERSONAL  PROPERTY;  ITS  ACQUISI- 
TION, ENJOYMENT,  DISPOSITION,  AND  OTHER  PRI- 
VATE RIGHTS. 

^itlc  1. 

CONVEYANCES,  LOANS,  AND  DOWER. 

Chap.  L  Of  conveyances  and  loans. 
"      2.  Ofdowei'. 

CHAPTER  I. 

OF    CONVEYANCES. 

Aeticle  1.  Who  may  make  conveyances  for  the  alienation  of  lands. 
"         2.  Registration. 

"         3.  Probate  and  acknowledgment  of  conveyances. 
"         4.  Protection    to    creditois    and   purchasers  against    dormant    eon 

veyances. 
"         5.  Of  the  construction  of  conveyances,  and  certain  general  provisinns 

relating  thereto. 
"         6.  In  relatiiiu  to  enteiing  the  satisfaction  of  mortgages. 
"         7.  Imperfect  titles,  hov/  perfected. 
"         8.  Gi'ants  by  the  state  and  the  United  States. 

ARTICLE  I. 

Who  may  make  conveyances  for  tlie  alienation  of  lands. 

Sec.  ]  Sec. 

1265.  All  persons  not  legally  incapaci-    1266.  Conveyances   to  be   in   wiiting, 

tated    may    convey    lands   by  !  signed  and  attested. 

deed  or  will.                                  |  1267.  Acknowledgment     for    probate, 

1  dispenses  with  witnesses. 

AUpersonaof  §  1265.  All  persons  aged  twenty-one  years,  and  not  under 
convef  iS  ^  legal  incapacity,  may  alien  their  lands,  and  any  interest 
b>  deed  or  therein,  whether  immediate  or  future,  ceitain  or  contiugent, 
by  instrument  in  writing,  or  by  their  last  will,  under  the  reg- 
ulations prescribed  by  law. 
cnnveyanoes  §  1266.  Conveyances  for  the  alienation  of  lands  must  be 
be  in"wnti"fg  written  or  printed,  on  parchment  or  paper,  and  must  be 
Tb'^^"the''^'  ^^o^'^e^  ^^  their  foot  by  the  contracting  party,  or  his  agent 
grantor,  at-  havlng  a  written  authority ;  or  if  he  is  not  able  to  sign  his 
wune'ss.^""''  name,  then  his  name  must  be  written  for  him,  with  the  words 
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"  his  mark  "  written  against  the  same  or  over  it ;  the  execu-  Two  witness- 
tion  of  such  conveyance  must  be  attested  by  one,  or  where  gramo"r"can5 
the  party  cannot  write,  by  two  witnesses  who  are  able  to  ""'  "'■^■'e- 
write,  and  must  write  their  names  as  witnesses. 

§  1267.  The  acknowledgment  hereinafter  provided  for,  ^^'^^^°''^'. 
operates  as  a  compliance  with  the  requisitions  of  the  preced-  penj^es  with 
ing  section,  upon  the  subject  of  witnesses.  


necessity  of  a 
witness. 


ARTICLE  II. 

Registration. 


Sec.  I  Sec. 


12t)8.  Conveyances  recorded  in  the 
ju  Jge  of  probate's  office. 

1269.  B  joks  kept  for  recording,  naode 
of  recordiusr. 


12  70.  Delivery  for  record  operates  as  a 
record,  receipts  to  be  given,  <fec. 

1271.  Access  to  the  books  permitted, 

and  trausc;  ipts  to  be  made,  (fee. 

1272.  Peuaity  for  negLect  by  the  judge. 


§  1268.  Conveyances  of  property  required  by  law  to  be  Recorded  in 
recorded,  must  be  recorded  in  the  ottice  of  the  judge  of  uie ju.ige  of 
probate.  p'"'^^'^- 

§  1269.  Judges  of  such  court  are  to  pro3ure,  at  the  expense  Bwkstobe 
of  their  counties,  large  and  well  bound  books,  in  which  must  recording  °^ 
be  recorded,  in  a  fair  hand,  word  for  word,  conveyances  of  ^^^^'^y'^"' 
propert}',  with  the  ackuowledgments,  proofs,  schedules,  plats, 
surveys,  &c.,  belonging  thereto ;  and  at  the  foot,  or  in  the 
margin  of  the  record  of  each  conveyance,  the  day  of  the  ceT^ww^re- 
month  and  year  of  the  delivery  of  the  same  for  record,  must  corded, 
be  specified.     The  judge  making  the  record  of  any  convey-  certificate  of 
ance,   must  certify  on  the  same  when  it  was  received  and  erdorsed'on 
recorded ;  and  in  what  book  and  pao-e  or  pao:es  the  same  is  '^e  convey- 
recorded;  and  must  deliver  it  to  the  party  entitled  thereto,  Aia.,'3(>"i;  ii 
or  his  order,  on  the  payment  of  the  fees  of  registration.  Aia!;  247.' 

§  1270.  The  conveyance  is  operative  as  a  record,  from  the  P^,'^'^';,'^^^^ 

day  of  the  deliverv  to  the  indole,  and  any  one  delivering  aateg^sare- 
J  „       "-j^^-  •  ■  J.  jy      z.^     cord  of  con- 

conveyance  lor  registration,  may  require  a  receipt  lor  the  veyance. 

same,  describing  it  by  the  date,  parties  thereto,  and  property  en'oTdeifvI- 

conveyed.  ""y- 

§1271.  Such  judge  must  permit  all  persons  to  have  free  Acces  to  re- 
access  to  such  books,  during  office  hours,  and  furnish  trans-  permitted'' 
cripts  therefrom,  with  certificates,  when  required,  upon  the  ""pi^fg^jf/j,*! 
payment  of  lawful  fees. 

§  1272.  If  any  judge  of  probate  neglects  or  refuses  to  per-  Penalty  for 
form  any  of  the  duties  required  by  this  article,  he  is  liable  "y  byTu'ige"" 
to  a  suit  for  damages   to  the  party  injured  ;  and  also  to  a  "fp'^i'-''^"- 
penalty  of  two  hundred  dollars,  which  may  be  sued  for  by  uq,,  .^g,,  ^^^ 
the  county  treasurer  for  the  use  of  the  county,  or  in  his  own  '^"d  recover- 
name  by  the  party  aggrieved,  for  the  joint  use  of  himself  and 
the  county. 
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Probate  and  achiowledgment  of  coyiveyances. 


Sec. 
1273. 


Conveyances  of  land  recorded  in 
the  coxmty  Avhere  it  lies. 

The  record  of  a  conveyance  is 
notice  of  its  contents. 
12*75.  On  acknowledgment  orproof  and 
record,  deed  evidence  ■without 
further  proof;  and  if  lost,  &c.., 
a  certified  copy  is  evidence. 

Who  may  receive  acknowledg- 
ments and  proofs. 

How   taken   in   other  states  or 
foreign  countries. 
12*78.  Powei's  of  attorney,  how  proved 
or  acknowledged  for  record. 

Form  of  acknowledgment. 

Form  of  probate. 

Conveyances  to   be   proved   by 


1274. 


127G. 


1277. 


1279 
1280 
1281 


Sec. 

two  witnesseSjOr  acknowledged, 
to  make  them  evidence  without 
proof. 

1282.  Conveyances  by  married  women 

of  certain  property,  void  unless 
acknoAvledged  or  attested 

1283.  Mortgages  of  personal  property, 

where  recorded,  Ac. 

1284.  Incumbrances  on  personal  prop- 

erty, brought  to  the  state ; 
when  recorded. 

1285.  When  tenant   for  life  or  years' 

brills  it,  the  conveyance  must 
be  recorded. 

1286.  Choses  in  action  not  considered 

personal  property. 


Heal  proper- 
ty, recorded 
where  land 
lies. 

Record  of 
conveyance 
operates  as 
notice,  with- 
out proof  or 
acknowl- 
edgement. 

If  acknowl- 
edged or 
proved,  and 
recorded,  to 
be  evidence ; 
if  lost,  &c., 
copy  to  be 
received  in 
evidence. 


OfiBcers   who 
may  take  ac- 
knowledge- 
ments and 
proof  of  con- 
veyances. 


How  taken  in 
other  states 
and  territor- 
ies. 


How  taken  in 
foreign  coun- 
tries. 


Power  of  at- 
torney ;   how 
proved  or  ac- 
knowledged. 


§  1273.  Conveyances  of  real  property  must  be  recorded  in 
the  county  in  which  such  property  is  situate. 

§  1274.  The  recording  in  the  proper  office  of  any  convey- 
ance of  property  which  may  be  legally  admitted  to  record, 
operates  as  a  notice  of  the  contents  of  such  conveyance,  with- 
out any  acknowledgment  or  probate  thereof 

§  1275.  Conveyances  of  any  property,  whether  absolute 
or  on  condition,  which  are  acknowledged  or  proven  accord- 
ing to  law,  and  recorded  within  twelve  months  from  their 
date,  may  be  received  in  evidence  in  any  court,  without  fur- 
ther proof  And  if  it  appears  to  the  court  that  the  original 
conveyance  has  been  lost  or  destroyed,  or  that  the  party 
offering  the  transcript  has  not  the  custody  or  control  thereof, 
the  court  must  receive  a  transcript,  duly  certified,  in  the  place 
of  such  original. 

§  1276.  Acknowledgments  and  proofs  of  conveyances  may 
be  taken  by  the  following  ofG.cers  within  this  state  ;  judges 
of  the  supreme  and  circuit  courts,  and  their  clerks,  chancel- 
lors, judges  of  the  courts  of  probate,  justices  of  the  peace, 
and  notaries  public. 

§  1277.  Acknowledgments  and  proofs  of  conveyances  may 
be  taken  within  the  United  States,  and  beyond  the  state  of 
Alabama,  by  judges  and  clerks  of  any  federal  court,  judges 
of  any  court  of  record  in  any  state,  notaries  public,  or  com- 
missioners appointed  by  the  governor  of  this  state ;  beyond 
the  hmits  of  the  United  States,  such  acknowledgment  and 
proofs  may  be  taken  by  the  judge  of  any  court  of  record, 
mayor  or  chief  magistrate  of  any  city,  town,  borough  or 
county,  notaries  public,  or  by  any  diplomatic,  consular  or 
commercial  agent  of  the  United  States. 

§  1278.  Powers  of  attorney,  or  other  instruments  confer- 
ring authority  to  convey  property,  may  be  proven  or  ackow- 
ledged  in  the  same  manner,  and  must  be  received  as  evidence 
to  the  same  extent  as  conveyances. 
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§  1279.  The  following  is  the  form  of  the  ackno\yledgment  Form  of  ac- 
to  be  used  in  this  state,  on  conveyances  of  every  description  nTenT  of  "con- 
admitted  to  record :  ^^y^°<^- 
The  State  of                      )      I,  (name  and  style  of  the  officer,) 

county.  )  hereby    certify   that , 

whose  name  is  signed  to  the  foregoing  conveyance,  and  who 
is  known  to  me,  acknowledged  before  me,  on  this  day,  that 
being  informed  of  the  contents  of  the  conveyance,  he  execu- 
ted the  same  voluntarily,  on  the  day  the  same  bears  date. 

Given  under  my  hand,  this  ■ day  of ,  A.  D.  185  . 

A B . 

§1280.  The  form  of  a  probate  of  a   conveyance  is   as  Form  of  pro- 

lOilOWS :  veyance. 

The  State  of  )       I,  (name  and  style  of  the  ofl&cer,) 

county,  f  hereby  certify  that ,  a 

subscribing  witness  to  the  foregoing  conveyance,  known  to 
me,  appeared  before  me  this  day,  and  being  sworn,  stated 

that ■ ,  the  grantor  in  the  conveyance,  voluntarily 

executed  the  same  in  his  presence,  and  in  the  presence  of  the 
other  subscribing  witness,  on  the  day  the  same  bears  date ; 
that  be  attested  the  same  in  the  presence  of  the  grantor  and 
of  the  other  witness,  and  that  such  other  witness  subscribed 
his  name  as  a  witness  in  his  presence.    Griven  under  my  hand, 

this  day  of ,   A.  D.   185    .  conveyance 

Signed,  A B .         *«  be  proved 

O  '  QY  two  Wlfc- 

§  1281.  All  conveyances  admitted  to  record  on  proof,  must  nesses.or  ac- 
be  attested  by  two  witnesses,  and  the  proof  or  acknowledg-  fn^o^der^o'^' 
ment  must  comply  substantially  with  the  foregoing  forms,  or  "^1^^^^°^'®^ 
the  conveyances  lose  the  privileges  conferred  by  section  1275. 

§  1282.  Convevances  bv  married  women  of  real  property,  conveyances 

"  .     ,  ^    {.  .-',..  .      1  •  of  married 

or  any  interest  therein,  stocks  m  incorporated  companies,  women,  of 
shares  in  manufacturing  associations,  or  slaves,  are  inopera-  en^'void"^" 
tive,  unless  attested  by  two  witnesses,  or  acknowledged  in  ^1^1,''^^^^°;^ 
the  mode,  and  before  the  officer  hereinbefore  specified,  for  or  attested 
taking  acknowledgment  of  conveyances.  ^iJlll.'^'^' 

§  1283.  Conveyances  of  personal  property,  to  secure  debts  Mortgages, 
or  to  provide  indemnity,  must  be  recorded  in  the  county  in  ^^n^^x  ''"' 
which  the  grantor  resides,  and  also  in  the  county  where  the  ^^^y 
property  is,  at  the  date  of  the  conveyance ;  and  if  before  the 
lien  is  satisfied,  the  property  is  removed  to  another  county, 
the  conveyance  must  be  again  recorded,  within  six  months 
from  such  removal,  in  the  county  to  which  it  is  removed. 

§  1284.  Whenever  any  personal  property  is  subject  to  any  Personal 
lien,   incumbrance,    mortgage,  or   trust,  for  the  security  ofP^^F^'^^ 
debts,  at  the  time  of  its  removal  to  this  state,  the  writing  ^l^'^l^H^^^^^ 
evidencing  the  lien,  incumbrance,  mortgage,   or  trust,  must  er  state  and 
be   recorded  in  the  county  into  which  it  is  brought,  and  tto,°i'nttru- 
remains,  within  four  months  of  the  arrival  of  such  property,  l^/^^'d^d!'"^ 
§  1285.  Whenever  any  person  having  an  estate  for  life,  or  ^yj^gn  ^  ^^^. 
years,  in  personal  property,  removes  to  this  state  with  such  ■■'"^/^';,f  %7. 
property,    the   conveyance    creating   such   estate,    must   be  sonai  proper- 
recorded  in  the  county  to  which  it  is  brought,  within  twelve  lo'this  "suti, 


prop- 
where 
recorded. 
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t  he  convey-  months  thereafter ;  and  if  such  property  is  removed  to  another 
recmSo''*  county,  then  in  such  county,  within  four  months  after  its 
affect  credi-  pemoval  thcrcto ;  or  such  property  must  be  taken  to  vest 

tors  and  pur-      ,,-,.■    ^  i  i  t 

chasers.       absolutely  m  such  person,  as  to  purchasers  and  creditors, 

without  notice, 
chosesinac-      §  1286.  Things  in  action,  are  not  included  in  the  words 
persoma°'     " pcrsoual  property"  in  this  article. 

property. 


ARTICLE  IV. 

ProtectioJi  to  creditors  and  purchasers  against  dormant  convey- 
ances and  loans. 


Sec. 
1287. 


1288. 
1289. 
1290. 

129]. 
1292. 


Mortgages  to  secure  debts  crea- 
ted iit  the  date,  to  be  recorded 
•within  three  months. 

Other  mortgages,  &c.  to  be  a  lieu 
only  from  time  of  record. 

Defeasance  of  absolute  convej''- 
aiices  to  be  recorded. 

Deeds  and  wills  creating  remain- 
ders, rcTersions,  cfec.  to  be  re- 
coiderl,  to  bar  claims  of  credi- 
tors, <fec.  after  five  years. 

Conveyances  of  personal  prop 
erty  to  secure  debts,  when  to 
be  recorded 

Defeasances  in  such  cases  also 
to  be  recorded. 


Sec. 

1293.  Rf  cord  of  marriage  contracts,  (fee. 

1294.  Loans   for  three  years  and  con- 

veyances of  terms  of  yeaisof 
personal  pi-opeity,  to  be  recor- 
ded. 

1295.  Loans  of  personal    property,  not 

in  writing,  if  for  more  than 
three  years,  vest  the  property 
as  to  creditors,  (fee. 

1296.  Gifts  to   minors  to   be  recorded 

when  possession  is  with  the 
parent. 

1297.  Parol  gifts  inoperative,  until  pos- 

session is  given. 


Mortgage   to 
secure   debts 
created  at 
the  date 
void  as  to 
certain  per- 
sons if  not  re- 
corded in 
three 
months. 

All  other 
Conveyances 
to  secure 
debts,  void, 
as  to  certain 
persons,  if 
not  recor.led 
before  a  new 
lien  accrues. 


Defeasance  if 
absolute  con- 
veyance, also 
to  be  record- 
ed. 


Remainders, 
after  an  es- 
tate for  life 
in  real  es- 


§  1287.  Conveyances  of  unconditional  estates,  and  mort- 
gages, or  instruments  in  the  nature  of  a  mortgage,  of  real 
property,  to  secure  any  debt  created  at  the  date  thereof,  are 
void,  as  to  purchasers  for  a  valuable  consideration,  mort- 
gagees, and  judgment  creditors,  having  no  notice  thereof, 
unless  recorded  within  three  months  from  their  date. 

§  1288.  All  other  conveyances  of  real  property,  mortgages, 
or  deeds  of  trust  to  secure  any  debts,  other  than  those  speci- 
fied in  the  preceding  section,  are  inoperative  and  void,  as  to 
purchasers  for  a  valuable  consideration,  mortgagees  and 
judgment  creditors,  without  notice,  unless  the  same  have 
been  recorded,  before  the  accrual  of  the  right  of  such  purchas- 
ers, mortgagees  or  judgment  creditors. 

§  1289.  The  two  preceding  sections  include  absolute  con- 
veyances of  real  property,  defeasible  by  a  defeasance,  or 
other  instrument,  in  which  case  such  defeasance,  or  instru- 
ment, must  be  recorded  according  to  its  character,  within  the 
time  limited  in  the  two  preceding  sections,  or  it  is  void,  as  to 
purchasers  for  a  valuable  consideration,  mortgagees,  and 
judgment  ci-editors,  of  the  original  grantee  without  notice. 

§  1290.  All  wills  and  conveyances  creating  estates  in  lands 
in  remainder,  or  reversion,  or  upon  a  condition,  after  an  estate 
for  life  or  lives,  are  inoperative  and  void,  as  against  the 
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creditors  of  the  tenant  for  life  or  lives,  in  possession,  after  a  tate,  void 

_  1  1  1  xt  -11  **=*'"  certain 

possession  oi  live  years  by  such  tenant,  unless  tne  wiii  or  persons  if  not 
conveyance  be  recorded,  within  five  years  from  the  entry,  '■'='='^''^*^'*- 
and  possession  of  such  tenant. 

§  1291.  Conveyances  of  personal  property  to  secure  debts,  ^f°°j;'7^^°f 
or  to  provide  indemnity,  are  inoperative  against  creditors,  property  to 
and  purchasers  without  notice,   until  recorded,   unless  the  &c.,  mupera-' 
property  is  brought  into  this  state,  subject  to  such  incum-  ['JjQ^'perrM 
brances,  in  which  case  four  months  are  allowed  for  the  regis-  until  record- 

'  1    •  r>  1  •  °     -,  ed.    Time  for 

tration  oi  the  conveyance;  and  it  such  property  is  removed  recording 
to  a  diflerent  county  from  that  in  which  the  grantor  resides,  Trtrii""^" 
the  conveyance  must  be  recorded  in  such  county,  within  six  i,^e"f],'[e'° 
months  from  the  removal,  or  it  ceases  to  have  effect  after  when  re- 
such  six  months,  against  the  creditors  or  purchasers  of  the  other  coumy. 
grantor,  without  notice. 

§  1292.  The  preceding  section  includes  absolute  convey-  Defeasances 
ances  of  personal  property,  defeasable  by  a  defeasance,  or  conveylncM 
other  instrument;  and  in  such  case,  the  defeasance  must  be  "i=i"t;^''« 

'  .    .    '  p  ,  .  1       recorded. 

recorded,  according  to  the  provisions  of  such  section,  or  the 
same  is  void  as  to  creditors  and  purchasers  from  the  grantee, 
without  notice. 

§  1293.  Personal  property  conveyed  in  consideration  of  Jfj'J^'j,^^^^^^'- 
marriao;e,  when  the  possession  remains  with  the  husband,  or  b« i^co'ied 
the  husband  and  wiie,  must  be  taken  as  the  property  ot  ine  certain  per- 
husband,  in  favor  of  purchasers  without  notice,  and  creditors,  ^'"^^" 
unless  such  conveyance  is  recorded  in  the  county  of  the  hus-  on  change  of 
band's  residence,  within  twelve  months  after  such  possession  ^g''^f"['^  ll_ 
commenced   in  this  state;  and  if  the   husband   removes  to  corded. 
another  county,  within  four  months  after  such  removal. 

§  1294.  All  loans  in  writinsc,  wills  or  conveyances,  creat-  Loans,  ia 

"  .  -,  c  , .    .        "^ .  '  .  writing,  re- 

mg  estates  m  personal  property,  on  condition,  m  reversion  mainder3,re- 
or  remainder,  or  in  which  the  use  is  separated  from  the  right,  conduili'nar 
other  than  the  conveyances  hereinbefore  in  this  article  speci-  '^^'^^'JJ^^^" 
fied,  and  under   which  possession   is  suffered  to  remain  for  property,  are 
three  years,  with  the  party  entitled  to  the  estate,  or  use,  vests  recolde'd  '' 
an  absolute  estate  in  the  person  so  having  possession  for  ^I'-^^l]  ^^'^^ 
such  number  of  years,  as  to  creditors  and  purchasers  of  such 
person,  unless  such  loan,  will,  or  conveyance,   is  recorded 
within  such  time,  in  the  county  where  such  property  is. 

^  1295.  All  loans  of  personal  property  not  in  writing,  vests  Loans  after 

o  J  ^         *■  *^  .  -1^-^'  ■,     three  years, 

an  absolute  estate  in  the  person  in  possession,  under  such  ve~t an  ab^o- 
loan,  as  to  purchasers  and  creditors  of  such  person,  after  to'creditors'^ 
three  years  from  the  commencement  of  such  loan,  unless  ^°;Jp^™^*- 
within  that  time  the  lender  commence  an  action  at  law,  in  suit'brought. 
good  faith,  for  the  recovery  of  the  property. 

§  12.;)6.  All  conveyances  of  personal  property  in  favor  of  conveyances 
minor  children,  except  by  will,  where  the  custody,  control  pe™',!';!" " 
and  visible  possession  thereof,  is  suifjrcd  to  remain  by  the  ;.;j;fb7'w^dil 
donor  with  the  father  or  mother  of  such  children,  vests  an  must^beje-^' 
estate  in  such  father  or  mother,  so  in  possession,  in  favor  of  I'n'th.-ee'" 
the  purchasers  and  creditors  of  such  father  and  mother,  with-  ^'''•^'^■ 
out  notice,  unless  the  conveyance  is  recorded  within  three 
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years  after  sucli  possession  commenced  in  this  state,  in  the 
county  of  the  residence  of  such  father  or  mother. 

§  1297.  Parol  gifts  of  personal  property  are  inoperative, 
pers°onai  °  Until  the  custody,  control,  management  and  use  of  the  prop- 
vow  until  erty  passes  from  the  donor  to  the  donee,  and  is  possessed  by 
possession  is  q^q]^  doucc,  or  Ms  agcut :  when  the  donee  is  a  minor  living 
Possession  of  with  his  parcuts,  or  either  of  them,  the  possession  of  the 
the  posse"'- ''  father  or  parent,  with  whom  he  is  living,  must  be  considered 
cMd?^  '^'     the  possession  of  the  child. 


ARTICLE  V. 

0/  the  construction   of  conveyances^   and  certain  general  pro- 
visions relating  tJietreto. 


Sec. 

1298.  Attornment    of  the  tenant  dis- 

pensed with. 

1299.  All  conveyances  of  land  taken  as 

fees  simple,  unless  limited. 

1300.  Fees  tail  converted  into  fees  sim- 

ple. 

1301.  Contingent  remainders   in  laud. 

construed  as  executory  devises. 

1 302.  Construction  of  the  words  "with- 

out heirs" — "  without  issue,"  in 
certain  cases. 

1303.  Posthumous     children   take    as 

"  heirs,"  "issue"  or  "  children." 

1304.  The  rule  in  Shelly's  case,   abol- 

ished. 

1305.  Tenants  of  the  particular  estate 

cannot   defeat  remainders  de- 
pendant on  his  estate. 

1306.  Effect  of  conveyances  upon  trusts 

or  uses. 

1307.  "When  the  legal  title  vests  in  the 

trustee. 

1308.  Any  legal  restrictions   may  be 

imposed,   but   perpetuities  for- 
bid. 

1309.  Extent  of  time  for  which  limita- 

tions can  be  executed. 

1310.  Suits  for  accmnulation,  restricted 

as  to  time. 

1311.  Leases  restricted  to  twenty  years. 

1312.  No   survivorship   between  joint 

tenants. 

1313.  Waranty   by  tenant  for  life  void 

as  to  remainder,  (fee. 

1314.  Covenants   of  warranty,  implied 

from  certain  words. 

1315.  Writings  importing  to  be  sealed, 

are  so  considered. 

1316.  Livery  of  seizin,  dispensed  with. 

1317.  Conveyance  of  a  fee,  by  the  ten- 

ant for  life,  passes  only  his  es- 
tate. 

1318.  On   payment   to  a   trustee,  the 

party  paying  is  discharged. 


Sec. 

1319.  Power  of  sale  in  a  mortgage,  fol- 

lows the  assignment  of  the  debt. 

1320.  Trusts  in  lands   only  created  by 

writing,  implied  trusts,  &c.,  ex- 
cepted. 

1321.  Trusts  void,  as  to  parties  with- 

out notice. 

1322.  The  record  of  a  declaration  of 

trust,  is  notice. 

1323.  Trusts  do  not  descend  to  heii's, 

tfec. 

1324.  A  right   of  revocation,   subjects 

the  estate  to  creditors,  &c. 

1325.  The  power  of  disposition  given  to 

the  owner  of  an  interest,  gives 
a  fee  as  to  creditors,  &c. 

1326.  Effect  of  power   of  disposition, 

in  one  having  no  estate. 

1327.  When  the  power  is  unlimited,  it 

amounts  to  a  fee. 

1328.  Absolute  powers  of  disposition, 

defined. 

1329.  Any    power    may   be   reserved 

which  may  be  granted. 

1330.  Conveyance  under  a  power,    is 

good  to  the  extent  of  the  power. 

1331.  Powers  must  be  executed  as  con- 

veyances. 

1332.  When  to  be  executed  by  will,  to 

be  executed  as  other  wills. 

1333.  When  the   power  is  directed  to 

be  executed  by  an  insufficient 
instrument,  it  may  be  executed 
by  a  sufficient  one. 

1334.  Mode  of  exercising   a  power  of 

appointment  among  several. 

1335.  When  the  party  having  the  pow- 
er of  appointment,  dies. 

1336.  When  the  consent  of  another  re- 

quired, how  given. 

1337.  Children,  includes  grand  children. 

1338.  Powers  with  an  interest  or  trust, 

irrevocable. 
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1339.  Powers   or  devises   on    trust  to 

executors,  how  executed. 

1340.  Joint  powers    executed   by   sur- 

vivors. 


Sec. 

1341.  Beneficial  powers,  liable  to  credi- 

tors' claims. 

1342.  This   article   does   not    embrace 

simple  powers  of  attorney. 


pressli  limit- 
ed. 


equivalent  to 
fee  simple. 


§  1298.  Every  conveyance  of  an  estate,  in  any  lieredita-  Attornment 
nieut,  corporeal  or  incorporeal,  is  good  and  effectual  without  pensect  with! 
attornment  of  tlie  tenant ;  but  no  tenant  wko  has  paid  his 
rent  without  notice  of  such  conveyance,  is  liable  therefor. 

S  1299.  Everv  estate  in  lands,  is  to  be  taken  as  a  fee  sim-  Aiiconyey- 

11111  1  f    ■        ances  of 

pie,  although  the  words  necessary  to  create  an  estate  oi  in-  lands  con- 
heritance  are  not  used,   unless  it  clearly  appears  that  a  less  uni^s 
estate  was  intended. 

§  1300.  Every  estate,  in  real  or  personal  proj^erty,  in  fee  Fee  taii 
tail,  now  or  hereafter  created,  becomes  an  estate  in  fee  sim- 
ple, and  the  person  in  whom  the  conditional  fee  vests  has  the 
same  power  over  the  estate  as  in  case  of  pure  and  absolute  fees. 

§  1301.  No  estate  in  lands  can  be  created  by  way  of  con-  a  contingent 
tingent  remainder ;  but  every  estate  created  by  any  will,  or  \lnas\ 
conveyance,  which  might  have  taken  effect  as  a  contingent  arixecmtory 
remainder,  or  executory  devise,  has  the  same  properties  and  devise, 
effect  as  the  latter  estate. 

§  1302.  Where  a  remainder  in  real  or  personal  property  if°ited^*after 
is  limited  to  take  effect  on  the  death  of  any  person,  without  thedeatiiofa 
heirs,    or   heirs   of  his   body,    or   without   issue,   the  word  out^heirrur " 
"heirs,"  or  "issue,"  must  be  construed  to  mean  heirs,  or  is- gt^.^g'/°s°'g. 
sue,  living  at  the  death  of  the  person  named  as  ancestor.        h'fs'^d'I'tif  ^^ 

§  1303.  Where  a  future  estate  is  limited  to  "  heirs,"  "  is- 
sue," or  "children,"  posthumous  children  are  entitled  to  ummoua^"^' 
take  the  estate,  in  the  same  manner  as  if  born  before  the  '^'^^^• 
death  of  the  parent.  Any  future  estate  depending  upon  the 
event  of  the  death  of  a  person  without  heirs,  issue,  or  chil- 
dren, is  defeated  by  the  birth  of  a  posthumous  child  of  such 
person,  capable  of  taking  by  descent. 

§  1304.  Where  a  remainder  created  by  deed,  or  will,  is  ugheUyV" 
limited  to  the  heirs,  issue,  or  heirs  of  the  body,  of  a  person  to  ?a=e "  uboi- 
whom  a  life  estate  in  the  same  property  is  given,  the  persons 
who,  on  the  termination  of  the  life  estate,  are  the  heirs,  issue, 
or  heirs  of  the  body,  of  such  tenant  for  life,  are  entitled  to 
take  as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them. 

§  1305.  No  estate,  or  interest  of  any  person,  can  be  de-  uf"^^^c.^°not 
feated,  discontinued,  or  extinguished  by  the  act  of  any  third  to  •l^f'^'^t  a, 
person  having  a  possession  or  ulterior  interest,  except  in  the  dependent  on 
cases  specially  provided  by  this  code.  ''"'  '^^''"■®- 

§  1306.  No  use,   trust,  or  confidence,  can  be  declared  of  Y^es,  trusts, 
any  land,  or  of  any  charge  upon  the  same,  for  the  mere  ben-  benefit  of 
efit  of  third  persons ;  and  all  assurances  declaring  any  such  opeitue'"as°°* 
use,  trust,  or  confidence,  must  be  held  and  taken  to  vest  the  c'l^^yances 

,','.,  '  c>  1  1  .to  tliein  di- 

legai  estate  m  the  person,  or  persons,  lor  whom  the  same  is  reotiy. 
declared,  and  no  estate,  or  interest  can  vest  thereby  in  any 
trustee. 
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Certain  |  1307.  Nothiiig  in  the  preceding  section  contained  sliall 

may  bf crea-  prcvcnt  ttic  convcjance  of  real  or  personal  property,  or  the 
the  i'egai"tftie  issucs,  rcnts,  and  profits  thereof,  to  another,  in  trust  for  the 
in  the  trus-  hqq  of  the  grantor,  or  of  a  third  person,  or  his  family,  or  for 
any  other  lawful  purpose ;  but  in  such  case  the  legal  title 
vests  in  the  trustee, 
ifaperpetui-  |  1308.  Lauds  may  be  conveyed  within  the  limits  fixed 
i^trd  knd°"^'  by  law,  so  as  to  avoid  perpetuities,  and  subject  to  such  other 
veTed'for  °°"  rcstrictions  as  are  imposed  by  this  code,  for  such  terms  as  the 
such  terms  as  Qwucr  thiuks  propcr ;  and  courts  are  enjoined  to  give  effect 
choose.  in  such  cases  to  the  intention  and  meaning  of  the  parties. 
Extent  of  §  1309.  Lands  may  be  conveyed  to  the  wife  and  children, 

whicifiands  or  children  only,  severally,  successively,  and  jointly  ;  and  to 
™j'y  j'j^^'l,"'^.;  the  heirs  of  the  body  of  the  survivor,  if  they  come  of  age, 
tain  persons,  and  lu  clcfault  thexeof  over  ;  but  conveyances  to  other  than 
forbid."'^  the  wife  and  children,  or  children  only,  cannot  extend  be- 
yond three  lives  in  being  at  the  date  of  the  conveyance,  and 
ten  years  thereafter. 
Trustsforac-  §  1310.  No  trust  of  cstatcs  for  tlic  purposc  of  accumulatioii 
cumulation    onlv,  cau  havc  any  force  or  effect  for  a  longer  term  than  ten 

merely,  not  -''  icii  ni'  •■!•  i 

to  extend  for  ycErs,  uuless  wlicn  lor  the  benefit  oi  a  minor,  m  being  at  the 
™n  years"  date  of  tlic  coiiveyancc,  or  if  by  will  at  the  death  of  the  tes- 
minTs''^'^     tator  ;  in  Avhich  case  the  trust  may  extend  to  the  termination 

of  such  minority. 
No  lease  for       S  1311.  No  leasehold  estate  can  be  created  for  a  longer 

more  than        ,  i  ,  , 

twenty  years  tcmi  thaii  tweiity  ycars. 

No  survivor-  §  1312.  Wheii  oiic  jolut  tcuant  dies  before  the  severance, 
ship  between  j^jg  intcrcst  docs  iiot  survivc  to  the  other  joint  tenants,  bat 
'  descends  and  vests  as  if  his  interest  had  been  severed  and  as- 
certained. 
byTnanUor  §  1313.  All  Warranties  by  any  tenant  for  life,  are  void,  as 
life.  against  those  in  remainder,  or  reversion. 

warrantyim-  §  1314.  lu  all  convcvances  of  estates  in  fee,  the  words 
plied  f.om     grant,  baro;ain,  sell,  or  either  of  them,  must  be  construed  (un- 

theuseoftheV         .?      ,i  *^        .'  ,'       ,  ,,  '    ,  .         ^ 

words  grant,  icss  it  othcrwisc  Clearly  appear  irom  the  conveyance,)  an  ex- 
sei'i.^or'yther  p^ss  covcuant  to  thc  grautcc,  his  heirs,  and  assigns,  that  the 
of  them,  un-  crrautor  was  seized  of  an  indefeasible  estate  in  fee  simple, 

Itss  tliG  con-  ^^  "''■ 

trary  ex-      frcc  from  incumbranccs,  done,  or  suffered  from  the  grantor, 
pear^'VAia.,  cxccpt  tlic  reiits  and  services,  that  are  reserved ;  and  also  for 
5^^' ^''■'^'^•' quiet  enjoyment  against  the  grantor,  his  heirs,  and  assigns, 
unless  limited  by  the  express  words  of  such  conveyance ;  and 
the  grantee  his  heirs,  personal  representatives,  and  assigns, 
may,  in  any  action,   assign  breaches,   as  if  such  covenants 
were  expressly  inserted. 
Writings  im-      §  1315.  Ail  wrltiugs  which  import  on  their  face  to  be  un- 
seafedln-  "^  dcr  scal,  are  to  be  taken  as  sealed  instruments,  and  have  the 
be  so'consid-  saiiic  cfiect  as  if  the  seal  of  the  parties  was  affixed  thereto. 
ered.  I  1316.  Livery  of  seizin  is  not  necessary  in  any  convey- 

seizin  di£-     aiicc  of  lands,  and  the  property  and  possession  of  the  grantor 
pensed  with,  p.^gggg  j^g  f uHy  by  his  convcyancc  as  if  seizin  had  been  formal- 
ly delivered. 
A  convey-         §  1317.  A  coiiveyaiice  made  by  a  tenant  for  life,  or  years, 
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purporting  to  convey  a  greater  interest  than  lie  possesses,  or  ance  by  ten- 
can  lawfully  convey,  does  not  work  a  forfeiture  of  his  estate,  years  of ^'^  "^ 
but  passes  to  the  gTantee  all  the  estate  which  the  tenant  could  faTe'^^Lses 
lawfully  convey.  '"« estate. 

§  1318.  In  ail  cases  in  which  a  payment  has  been,  or  may  on  payment 
be  made  to  a  trustee,  authorized  to  receive  the  same,  the  per-  tiustl°7pay^ 
son  making  such  payment  is  not  responsible  for  its  appiica-  tourappu-^ 
tion,  according  to  the  trusts,  nor  can  any  right  or  title  de-  C'^""".  "«- 
rived  from  such  trustee,  in  consideration  of  such  payment,  coiiusion.° 
be  impeached  on  account  of  any  misapplication  of  the  same, 
unless  it  be  made  to  appear  that  the  person  making  such 
payment  colluded  with  tiie  trustee,  or  knew  of  his  intention 
to  waste  or  mismanage  the  funds. 

§  1819.  Where   a   power   to  sell  lands  is   given  to  the  a  power  to 
grantee,  in  any  mortgage,  or  other  conveyance  intended  to  r'mo'ngage'" 
secure  the  payment  of  money,  the  power  is  part  of  the  secur-  fli'^^'.fgilgnf 
ity,  and  may  be  executed  by  any  person,  or  the  personal  n^nt  of  the 
representatives  of  any  person  who,  by  assignment,  or  other- 
wise, becomes  entitled  to  the  money  thus  secured. 

§  1320.  No  trust  concerning  lands,  except  such  as  results  Trusts  in 
by  implication,  or  construction   of  law,  or  which   may  be  be"create"d°°' 
transferred  or  extinguished  by  operation  of  law,  can  be  ere-  ^v^.-t^nl'^ic 
ated,  unless  by  instrument  in  writing,  signed  by  the  party  impiiKiior 
creating,  or  declaring  the  same,  or  his  agent,  or  attorney,  trust.- ex-^^ 
lawfully  authorized  thereto  in  writing.  copied. 

^  1321.  No  such  trust,  whether  implied  by  law,  or  created  Trusts  void 
or  declared  by  the  parties,  can  defeat  the  title  of  creditors,  witiioutno- 
or  purchasers  for  a  valuable  consideration,  without  notice. 

§  1322.  When  a  trust  is  created,  or  declared,  by  any  such  The  record  of 
instrument  in  writing,  the  recording  thereof  in  the  county  oftmjt'isno" 
where  the  lands  lie,  is  equivalent  to  actual  notice  to  every  pe,^sonf ' 
person  claiming  under  a  conveyance  made,  or  lien  created, 
after  such  recording. 

§  1323.  Upon  the  death  of  a  sole,  or  surviving  trustee  of  on  death  of 
an  express  trust,  the  trust  estate  does  not  descend  to  his  ual  not  to" 
heirs,  or  pass  to  his  personal  representatives.  orrepr^en- 

§  1324.  AVhen  the  grantor  in  any  conveyance  reserves  to  tatives. 
himself'  for  his  own  benefit,  an  absolute  power  of  revocation.  Reservation 
such  grantor  must  be  taken  as  the  absolute  owner  of  the  ^^Jocation; 
estate  conveyed,  as  to  the  rights  of  creditors  and  purchasers.  '^^"'^^  ''^■ 

§  1325.  When  an  absolute  power  of  disposition,  not  accom-  po^er  of  dis- 
panied  by  any  trust,  is  given  to  the  owner  of  a  particular  ['hg'o^",er  of 
estate,  for  life,  or  years,  such  estate  is  changed  into  a  fee  ab-  particular es- 
solute,  as  to  tlie  rights  of  the  creditors  and  purchasers,  but  ''''^''' 
subject  to  any  future  estates,  limited  thereon,  in  case  the 
power  is  not  executed,  or  the  lands  sold  for  the  satisfaction 
of  debts,  during  the  continuance  of  such  ])articular  estate. 

§  1326.  When  a  like  power  of  disposition  is  given  to  any  Effectnfpow- 
person,  to  whom  no  particular  estate  is  limited,  such  person  uon^in'onr' 
also  takes  a  fee,  subject  to  any  future  estate  which  may  be  ^^  of^ -Jticu"- 
limited  taeron;  but  absolute  in  respect  to  creditors  and  pur-  lar  estate, 
chasers. 
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When  power 
of  disposition 
not  limited 
by  a  trust  or 
remainder, 
the  donee 
takes  a  fee. 
Absolute 
powers  of 
disposition 
defined. 


Any  power 
may  be  re- 
served which 
might  be 
granted  to 
another. 
A  convey- 
ance by  vir- 
tue of  a  pow- 
er is  good  to 
the  extent  of 
the  power. 

Powers  must 
be  executed 
as  conveyan- 
ces. 


A  power  to 
be  executed 
by  will  must 
be  executed 
as  other 
wills. 

Where  donor 
directs  exe- 
cution bj"-  in- 
sufficient in- 
strument, 
may  be  exe- 
cuted by 
sufficient 
one. 

Where  a  dis- 
position is 
directed  to 
be  made 
among  sev- 
eral. 


Where   trus- 
tee having  a 
discretion, 
dies,  fund 
must  be 
equally  divi- 
ded. 

When  con- 
sent of  a 
third  person 
18  required 
must  be  in 
writing,  in  or 
on  the  instru- 
ment. 

Disposition 
among  chil- 
dren, grand 


§  1327.  In  all  cases  where  such  absolute  power  of  dispo- 
sition is  given,  not  accompanied  by  any  trust,  and  no  remain- 
der is  limited  on  the  estate  of  the  donee  of  the  power,  he  is 
entitled  to  an  absolute  fee. 

§  1328.  Every  power  of  disposition  is  deemed  absolute,  by 
means  of  which  the  donee  of  such  power  is  enabled  in  his 
life  time  to  dispose  of  the  entire  fee  for  his  own  benefit ;  and 
where  a  general  and  beneficial  power  to  devise  the  inherit- 
ance is  given  to  a  tenant  for  life,  or  years,  it  is  absolute 
v/ithin  the  meaning  of  the  last  two  sections. 

§  1329.  The  grantor  in  any  conveyance  may  reserve  to 
himself  any  power  beneficial,  or  interest,  which  he  may  law- 
fully grant  to  another. 

§  1330.  No  disposition  by  virtue  of  a  power  is  void  in  law, 
or  equity,  on  the  ground  that  it  is  more  extensive  than  was 
authorized  by  the  power :  but  every  estate  or  interest  thus 
created,  is  valid,  so  far  as  the  same  is  embraced  by  the  power. 

§  1331.  No  power  of  disposing  of  real  estate  can  be  exe- 
cuted, except  by  an  instrument  in  writing,  which  would  be, 
suf&cient  in  law  to  pass  the  estate  or  interest  intended  to  pass 
under  such  power,  if  the  person  executing  the  power  were 
the  actual  owner. 

§  1332.  AVhen  a  power  to  dispose  of  lands  is  confined  to 
a  disposition  by  devise,  or  will,  the  instrument  of  execution 
must  be  by  will,  duly  executed,  as  wills  of  real  estate  are 
required  by  law. 

§  1333.  Where  the  donor  of  a  power  has  directed  it  to  be 
executed  by  an  instrument  not  sufficient  in  law  to  pass  the 
estate,  the  power  is  not  void,  but  may  be  executed  by  an 
instrument  sufficient  to  pass  such  estate. 

§  1334.  Where  a  disposition  under  a  power  is  directed  to 
be  made,  by,  between,  or  among  several  persons,  without 
specifying  the  sum  or  share  to  be  allotted  to  each,  all  the 
persons  designated  are  entitled  to  an  equal  proportion ;  but 
when  the  terms  of  the  power  import  that  the  estate  or  fund 
is  to  be  distributed  between  the  persons  so  designated,  in 
such  manner  or  proportions  as  the  trustee  of  the  power  may 
think  proper,  the  distribution  or  apportionment  made  by 
such  trustee  cannot  be  impeached  in  law  or  equity,  on  the 
ground  that  it  is  unsubstantial,  illusory,  or  nominal. 

§  1335.  If  the  trustee  of  a  power,  with  the  right  of  selec- 
tion, dies,  leaving  the  power  unexecuted,  its  execution  may 
be  decreed  in  equity,  for  the  equal  benefit  of  all  the  persons 
designated  as  the  objects  of  the  trust. 

§  1336.  When  the  consent  of  a  third  person  to  the  execu- 
tion of  a  power  is  requisite,  such  consent  must  be  expressed 
in  the  instrument  by  which  the  power  is  executed ;  or  must 
be  certified  in  writing  thereon ;  in  the  first  case  the  instru- 
ment, and  in  the  second,  the  writing,  must  be  signed  by  the 
party  whose  consent  is  required. 

1337.  Where  a  disposition  under  an  appointment,  or  a 
power,  is  directed  to  be  made  to,  or  among  the  children  of 
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any  person,  without  restricting  it  to  any  particular  cliildren,  chiiaren  may 


take  under 


power. 


it  may  be  exercised  in  favor  of  the  grand  children,  or  other  the 
descendants  of  such  person. 

§  1338.  Every  power,  beneficial,  or  in  trust,  is  irrevoca-  Powers; 
ble,  unless  an  authority  to  revoke  it  is  contained  or  reserved  cubic. "'*^^'*'' 
in  the  instrument  creating  the  power. 

§  1339.  Where  lands  are  devised  to  several  executors,  or  Lands  de- 
a  naked  power  given  them  by  Avill,  to  sell,  the  survivor,  or  Icuto/°trbe 
survivors,  and  the  acting  executor,  or  executors,  when  any  ei-'ofsaii'^T- 
one  or  more  of  them  resigns,  or  refuses  to  act,  or  is  removed  enthem,may 
by  a  court  of  competent  authority,  and  also  an  administrator  acting  exLu- 
witli  the  will  annexed,  has  the  same  interest  in,  and  power  LTrato^r'!'^"^' 
over  such  lands,  for  the  purpose  of  making  sale  thereof,  as 
the  executors  named  in  such  will  might  have  had. 

§  1340.  Where  a  power  is  vested  in  several  persons,  and,  joint  power 
previous  to  the  execution,  one  or  more  of  such  persons  die,  cuted'^by'^the 
it  may  be  executed  by  the  survivor  or  survivors.  survivor  in 

-iV,  i -1       T~i  -1  T    1  n    ■    1  case  of  death. 

§  1341.  Every  special  and  beneficial  power  is  liable  in  what  powers 
equity  to  the  claims  of  creditors,  and  the  execution  of  the  the  Jiaims  of 
same  may  be  decreed  for  their  benefit.  creditors. 

S  1342.  The  provisions  of  this  article,  in  relation  to  pow-  Nottoex- 

^1  jjT;  ■         1  f        ,  tend  to  a  sim- 

ers,  do  not  extend  to  a  simple  poAver  oi  attorney,  to  convey  pie  power  of 
lands  in  the  name,  and  for  the  benefit  of  the  owner.  attorney. 


ARTICLE  VI. 

In  relation  to  entering  the  satisfaction  of  mortgages. 


Sec.  I  Sec. 


1343.  On  payment  of  the  debt,  satisfac- 
tion to  be  entered  on  the  mort- 
erasre. 


1 344.  Penalty  for  refusal  to  enter  satis- 
faction. 


§  1343.  Any  mortagee  who  has  received  satisfaction  of  on  payment 
the  amount  secured  by  such  mortgage,  must,  if  the  same  has  slt^sfaaion 
been  recorded,  at  the  request  of  the  mortgagor,  enter  satisfac-  on'^thrmJrt^ 
tion  upon  the  margin  of  the  record  thereof,  which  operates  as  s^z^- 
a  release  to  such  mortgage,  and  a  bar  to  all  actions  thereon. 

§  1344.  Any  mortgagee  who  fails,  either  in  person  or  by  Penalty  for 
attorney,  for  three  months,  after  such  payment  and  request,  g^^"^'^'  ^  ^^ 
to  make  such  entry,  forfeits  to  the  party  aggrieved  two  hun- 
dred dollars. 


288 


PAET  2.] 


CONVEYANCES. 
ARTICLE  VII. 


[title  1, 


Imperfect  titles  how  perfected. 


Sec. 

1345.  Written    contracts    for   convey- 

ance,   how    executed    on  the 
death  of  the  pai  ty. 

1346.  Representative  may  be  compell- 

ed to  convey. 


Sec. 

1347.  Proceedings  to  enforce  such  con- 

tracts. 

1348.  Notice  to  the  guardians  of  minors, 

<tc. 

1349.  Fees  of  the  judge  of  probate. 


n  ent  to  con- 
vty  Iwnd, 
die«,  his  ex- 
ecutor or  Hd- 
ministrator 
musicunvey. 

Judge  of  pro- 
batt!  niMy 
compel  tlie 
rei>resenta- 
tive  to  con- 
vey. 

The  applica- 
tion must  be 
marie  to  the 
juiigein  writ 


the 


The  judfre 
must  give  no- 
tice of  the  pe- 
tition. 


When  a  par-      §  1845.  In  all  cases  of  Written  agreements,  OP  coiitracts,  foT 
ty  who  has,    j^Q  conveyance  of  lands  in  this  state,  where  the  person  execu- 

made  a  wnt-     .  J  Tif>  i  •  o      ^ 

ten  agree-  ting  the  samc  dies  beiore  the  execution  oi  the  conveyance, 
the  personal  representatives  of  such  person  may  execute  such 
conveyance  according  to  the  forms  prescribed  in  this  chapter 
for  the  conveyance  of  real  estate,  to  the  person  to  whom  such 
agreement  or  contract  was  made,  his  heirs  or  assigns. 

§  1346.  If  the  personal  representative  refuses  to  execute 
the  conveyance  in  the  case  provided  for  in  the  preceding  sec- 
tion, he  may  be  compelled,  by  application  to  the  judge  of 
probate  of  the  county  in  which  letters  testamentaiy,  or  of  ad- 
ministration, were  granted. 

§  1347.  Such  application  must  be  by  petition,  describing 
the  contract,  or  agreement,  the  lands  to  be  conveyed,  and 
g^ami  state  statiug  thc  uamcs  of  the  heirs  of  the  contracting  partj^,  which 
theheiraf&'c.  of  them  are  of  full  age,  and  which  minors;  and  the  judge  of 
probate  must  give  notice  of  such  petition  by  publication  in 
some  newspaper  published  in  his  county,  and  the  comity  in 
which  the  lands  lie  ;  or  if  none  is  published  therein,  the  pa- 
per published  in  the  place  nearest  to  the  county  site  of  such 
county,  once  a  week  for  six  successive  weeks ;  and  if  on 
the  hearing  of  such  application,  it  appears  that  such  agree- 
ment or  contract  was  fairly  made,  and  the  consideration  or 
conditions  of  the  same  paid  or  performed,  such  judge  must 
decree  the  conveyance  to  be  executed  by  the  personal  repre- 
sentative of  the  party  so  contracting,  according  to  the  terms 
^u'heTen'e-  t^^^reof ;  aud  such  personal  representative  faihng  to  execute 
fentativeto  such  coi'iveyance,  in  conformity  with  such  decree,  must  be 
f™\'^''_y  imprisoned  until  he  executes  the  same  ;  either  party  having 
the  right  to  appeal,  as  on  other  fiual  judgments  and  decrees 
of  the  probate  court. 

§  1348.  In  all  cases  in  which  minor  heirs  are  interested  in 
guaniilVs^of  such  application,  notice  thereof  must  be  given  to  the  guar- 
minors,  &c.    dian  ;  and  if  there  is  no  guardian,  the  judge  must  appoint  a 
guardian  to  protect  their  interest. 

§  1349.  The  fee  of  the  probate  judge  for  hearing  an  appli- 
cation, and  making  the  necessary  orders  and  decrees  under 
this  article,  is  three  dollars,  to  be  paid  by  the  unsuccessful 
party. 


imprison- 
ment. 


Notice  to  be 


Fee  of  judge 
of  piobatc. 
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ARTICLE  VIII. 

Grants  hy  the  slate  and  the   United  tStates. 

Sec.  Sec. 

1350.  Gj-aats  bj   the   state    made  by    1352.  Patent  does  not  issue  until  pay- 
ment of  the  money. 


patent. 
1351.  Grants  and  patents  recorded  by 
the  secretary  of  sfciite. 


1353.  Patents   of  the   state  or  United 
States  may  be  recorded,  ifec, 


§  1350.  For  the  couveyaucc  of  any  real  property  belong- Grants  by 
ing  to  the  state,  a  patent  issues  under  the  seal  of  the  state,  ^f„f  b'*"  T 
signed  by  the  governor  and  attested  by  the  secretary  of  state.  ™°t-''  ^  ^''" 

§  1351.  The  secretary  of  state  must  record,  in  well  bound  Grants  and 
books,^all  grants  and  patents  issued  by  the  state.  ?oXi!&c' 

§  1352.  All  purchasers  of  real  i^rojDerty  belonging  to  this  ^  P"te'"t  in- 
state, their  heirs,  and  assigns,  except  in  the  cases  otherwise  ment!"certir" 
provided  by  this  code,  are  entitled  to  receive  a  patent  there-  frelsm-e?" 
for,  on  producing  to  the  secretary  of  state  a  certificate  signed 
by  the  state  treasurer,  that  the  amount  due  for  such  real  es- 
tate has  been  paid  into  the  state  treasury. 

§  1353.  Any  persons  having  patents  from  this  state,  or  Patents  may 
the  United  States,  to  lands  in  this  state,  may  have  the  same  and'coS'"' 
recorded  in  the  office  of  the  judge  of  probate  of  the  county  evSe''' 
in  which  such  lands  lie,  and  a  certified  copy  of  such  record 
is  evidence  in  any  court  of  this  state. 


CHAPTER  II. 

DOWER. 


Article  1.  In  what  dower  consists,  and  how  rehnquished. 

2.  ProceecUngs  for  the  assignment  of  dower,  and  how  assigned. 

ARTICLE  I. 

In  what  dovjer  consists^  and  hoiu  relinquished. 

Sec.  '  Sec. 

1354.  Dower  defined;  of  what  lands  it  I  J  ggg  I  Relinquishment,     how     made. 

may  be  claimed.  j  ^     _  |.  How  when   wife   is  out  of  the 

1355.  Extent  of  the  widow's  dower  in- 1  )      state. 

terest.  j  1356.    Infants  may  release  or  convey 

dower. 

§  1354.  Dower  is  an  estate  for  the  life  of  the  widow,  in  a  Dower  dc 
certain  portion  of  the  following  real  estate  of  her  husband  to  ^°^'^- 
which  she  has  not  rehnquished  her  right  during  the  marriao-e  : 

1.  Of  all  lands  of  which  the  husband  was  seized  in  fee  du-  ofwhatiands 
ring  the  marriage.  "'« *"''^°w  '^ 

2.  Of  all  lands  of  which  another  was  seized  in  fee  to  his  use. 
2.  Of  all  lands  to  Avhich  at  the  time  of  his  death  he  had  a 

perfect  equity,  having  paid  all  the  purchase  money  thereof. 
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ASSIGNMENT    OF   DOWER. 


[title  1, 


Extent  of  the 
widow's  dow- 
er interest. 


Relinquish- 
ment if  dow- 
er ;  how 
made,  &c. 


"When  fhe 
wife  is  out  of 
the  state. 


Infants  may 

relinquish 

dower. 


§  1355.  Tlie  quantity  of  the  dower  interest  is  as  follows: 

1.  When  the  husband  dies,  leaving  no  lineal  descendants, 
and  his  estate  is  not  insolvent,  his  widow  is  entitled  to  be  en- 
dowed of  one-half  his  lands, 

2.  If  in  such  case  his  estate  is  insolvent,  to  one- third  part 
thereof. 

3.  When  there  are  lineal  descendants,  then  to  one-third 
part  thereof,  whether  the  estate  be  insolvent  or  not. 

§  1356.  The  wife  may  relinquish  her  right  to  dower,  by 
joining  with  her  husband  in  a  conveyance  of  the  land,  in  the 
presence  of  two  witnesses,  who  must  attest  the  same ;  or  sub- 
sequent to  such  conveyance  by  the  husband,  by  an  instru- 
ment in  writing,  releasing  her  right  to  dower  in  the  land  so 
conveyed,  executed  by  her  in  the  presence  of  two  witnesses, 
and  attested  by  them,  or  acknowledged  as  provided  by  sec- 
tion 1282. 

§  1357.  Married  women  residing  or  living  beyond  the 
limits  of  this  state,  may  in  like  manner  convey  or  release 
their  right  of  dower,  to  any  land  within  this  state ;  such  con- 
veyance being  acknowledged  by  her,  as  other  conveyances 
executed  beyond  this  state. 

§  1358.  Married  women  may  convey  or  release  their  right 
of  dower,  whether  of  full  age  or  not. 


ARTICLE  II. 


Proceedings  for   the  assignment  of  doiver^  and   hoiv  assigned. 


Sec. 

1359.  Dwelling  bouse,  <fec.,  allowed  to 

the  widow  uutil  assignment  of 
dower. 

1360.  Dower  assigned   by  metes  and 

bounds,  on  petition  to  the  judge 
of  pr(  ibate. 

1361.  Contents  of  the  petition. 

1362.  Notice  given,  and  a  day  fixed  for 

the  hearing. 

1363.  Guardians  appointed  to  defend 

for  minors. 

1364.  When  notice  has  not  been  given, 

citation  to  issue,   and  publica- 
tion made  as  to  non-residents. 

1365.  Proceediugs  to  allot  dower  after 

decree. 

1366.  Oath  of  commissioners  ;  mode  of 

allotting  dower. 


Sec. 
1367. 

13CS. 

1369. 

1370. 
1371. 

1372. 


Dwelling  house  allotted  widow 
when  the  estate  is  solvent. 

Land  lying  in  different  counties 
embraced  in  the  same  petition; 
but  prubate  judge  not  to  take 
jurisdiction  of  land  out  of  his 
county,  aliened  by  the  husband. 

If  land  aliened  by  the  husband 
cannot  be  set  off  by  metes  and 
bounds,  petition  to  be  filed  in 
chancery. 

She  is  dowable  of  the  value  at 
the  time  of  alienation. 

When  judge  of  probate  incompe- 
tent, petition  to  be  in  the  circuit 
court. 

Dower  barred  after  three  years. 


Widow  mny 
retain  dwel- 
ling house 
and  plantii- 
tiun  until  the 
assignment 
of  dower. 

Dower  as- 
signed by 
metes  and 


§  1359.  The  widow  may  retain  possession  of  the  dwelling 
house  where  her  husband  most  usually  resided,  next  before 
his  death,  with  the  offices  and  buildings  appurtenant  thereto, 
and  the  plantation  connected  therewith,  until  her  dower  is 
assigned  her,  free  from  the  payment  of  rent. 

§  1360.  When  the  dower  interest  can  be  assigned  by  metes 
and  bounds,  the  widow,  heir,  or  personal  representative  of 
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the  husband,  may  petition  the  judge  of  probate  of  the  county  bounds  by 
where  the  land  in  which  dower  is  chaimed,  or  any  j^ortion  fhe'j'u°ge°of 
thereof,  lies,  to  cause  assieiiment  of  dower  to  be  made.  piobate  of 

rni  ■    ■  ■  county 

§  1361.  The  petition  must  contain:  where  any  of 

1.  The  facts  on  which  the  widow's  claim  to  dower  rests,  plmbn  must 
with  a  description  of  the  land  in  which  dower  is  claimed,  by  J"  ThL"ciaim 
its  designation  at  the  land  office,  when  that  can  be  done,  if  of  dower  and 
not  by  metes  and  bounds,  or  such  other  description  thereof  of  the  laud. 
as  will  identify  it. 

2.  When  the  laud  in  which  dower  is  claimed  has  been  ^as^been^' 
aliened  in  the  life  of  the  husband,  the  name  of  the  alienee  aliened,  the 
and  his  residence,  if  known  ;  if  he  is  not  in  possession  of  the  pe"son  in 
land,  the  name  of  the  person  in  possession.  possession. 

3.  The  names  of  the  widow  and  heirs  at  law,  stating  which  ^;  ^'''"}®  °^ 

.  n     ^  1   *'^^  widow 

are  minors  and  married  women,  and  the  name  oi  the  personal  ami  hm-s  at 
representative  of  the  husband,  stating  the  county  in  which  rerentLtives- 
each  reside,  if  residents  in  this  state,  and  which  of  them,  if  dence'and 
any,  are  non-residents.  which  are 

t/  /  ^  minors 

§  1362.  Ten  days'  notice  must  be  given,  to  those  adversely  Notice  to  be 
interested,  of  the  time  when  such  petition  will  be  filed,  and  given  the 
an  order  for  the  assignment  of  dower  prayed ;  and  there u|)on,  a'day  axed 
if  the  persons  so  notified  are  of  fall  age,  tiie  conrt  must  pro-  th'epeuti"n. 
ceed  without  delay  to  hear  and  determine  the  right  to  dower, 
unless  good  cause  be  shown  for  a  continuance. 

§  1363.  If  any  of  the  persons  adversely  interested   are  beTp'|!okfted 
minors,  guardians  must  be  appointed  to  protect  their  interests,  [j''  '"'no'^s 

§  1361.  If  such  notice  has  not  been  given,  the  court  must  J^^j^^^' J^^'.^^ 
appoint  a  time  for  hearing  the  petition,  and  cause  all  persons  iias  not  been 
interested  to  be  cited  there  to  appear.  If  any  are  non-resi-  uo'n^"!)  be'^is- 
dents,  publication  must  be  made  of  the  time  when  the  peti-  tiTs^'inte^rtst- 
tion  will  be  heard,  for  at  least  thirty  days,  in  a  newspaper  ed  and  pubii- 
published  in  the  county;  if  there  be  none,  then  in  the  county  as  to  non- 
nearest  thereto,  which  shall  be  notice.  whlch^hau 

§  1365.  If,  oil  the  hearing  of  the  petition,  the  court  con-  •'«  notice. 
siders  the  widow  entitled  to  dower  in  the  lands  described,  a  fo  a*ii'ot''d(fw- 
decree  must  be  made,  that  she  is  entitled  to  dower  in  certain  ^''.  ?"  ^^%^ 

,,.,.  ,  ifi  •  1  n  1  ^idow  after 

lands,  describing  them,  and  oi  what  portion  thereof,   and  decree  in  her 
directing  the  sheriff  to  summon  five  freeholders  not  connected  ''^°'^' 
with  the  parties  by  consanguinity  or  affiaity,  to  allot  and  set 
off,  by  metes  and  bounds,  the  widow's  dower,  having  regard 
to  the  improvements  and  quality  of  the  land,  as  well  as  the 
quantity  of  the  dower. 

S  1366.  Before  proceeding  to  make  the  assignment,  the  ^ath  of  the 
"..  ^  ^         ,        i-i  ^        1--     commission- 

commissioners  must  take  an  oath,  which  may  be  adminis-  ers. 

tered  by  the  sheriff,  impartially,  and  to  the  best  of  their  skill 
and  ability,  to  assign  the  dower  pursuant  to  the  decree.  They 
must  set  off  and  allot,  by  metes  and  bounds,  the  land  assigned  by  metes  and 
by  them  as  dower,  and  make  return  thereof  in  writing,  sub-  re'tu"'n'mide 
scribed  by  them,  to  the  iudj;e  of  probate,  which,  if  confirmed  '» Judge  of 

J  '  Till  •!  •!  pi-obate  for 

by  the  court,  must  be  recorded,  and  vests  in  the  widow  an  his  approval, 
estate  for  her  life,  in  the  lands  so  assigned  as  dower. 

§  1367.  When  the  estate  of  the  husband  is  solvent,  and 
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Dwelling  the  heirs  will  not  thereby  be  prejudiced,  the  entire  dwelling 
assigned  to  house  may  be  assigned  to  the  widow  as  part  of  her  dower, 
theeltatrif  i^  lieu  of  a  corresponding  portion  of  her  dower  in  the  land, 
solvent,  &c.    equal  in  value  to  that  portion  of  the  dwelling  house  of  which 

she  is  not  dowable  as  matter  of  right. 
Landiyingin  §  1368.  Land  of  which  the  widow  may  be  endowed,  lying 
coantlesmay  lu  scvcral  cOuuties,  may  be  embraced  in  the  same  petition, 
fn  the'samt  ^^^  i^  such  casc,  the  judge  of  probate  may  direct  his  writ  to 
petition,  &c.  the  sheriff  of  such  counties,  to  summon  five  freeholders,  as 
cannot  take  iu  othcr  cascs,  to  allot  dowcr  of  the  lands  in  their  county, 
inandauL-  (specifying  them,)  according  to  the  provisions  of  section  1365. 
edbythe      j^^^  i}^q  probate  iuda;e  has  no  iurisdiction  to  direct  the  allot- 

husband   out  l  pi-  i  iiii  i 

of  his  county,  mcut  01  dowcr  out  oi  his  county,  when  the  land  has   been 

aliened  during  the  life  of  the  husband. 
When  judge  §  1369.  When  land  out  of  which  dower  is  demanded  has 
mil^t" decline  bcon  aliened  by  the  husband,  and  from  improvements  made 
junsdiction.  ^^  ^]^g  alicuee,  or  from  any  other  cause,  an  assignment  of 
Application  dowcr  by  metes  and  bounds  would  be  unjust,  the  judge  of 
the'^chMcei-"  probate  must  decline  jurisdiction,  and  application  must  be 
lor-  made  to  the  court  of  chancery. 

Dowable  of  §  1370.  lu  such  casc,  the  v/idow  is  dowable  of  the  value 
theun^tiie  of  the  land  at  the  time  of  the  alienation,  the  interest  on  one- 
'°aki  Annual-  ^^^1^^  P^^^  thcrcof  to  be  paid  to  her  annually,  during  her  life, 
ly,  unless      and  sccurcd,  if  necessary,  by  a  lien  on  the  land,  unless  the 

certain  sum  ,•  ,  j  i       j  .  i-i.i  , 

agreed  to.     partics  agrcc  to  a  compensation  in  gross,  which  the  court 

must  give  effect  to. 
When  the  §  1371.  Whcu  the  judgc  of  probatc  is,  from  any  cause, 
b°atris°in'-'°"  incompetent  to  sit,  the  petition  must  be  iiled  in  the  circuit 
th^peMok  court,  which  is  hereby  invested  with  all  the  powers  confer- 
to'uie'ci^ci^t  ^^^  °^  "^^  j^^gs  of  probate,  and  such  court  must  proceed 
court.  and  make  such  order,  as  the  judge  of  probate  should  have 

done, 
dowe/barred      §  1372.  All  suits  or  proceediugs  for  dower,  must  be  com- 
after  three    meuccd  witliiu  thrcc  years  after  the  death  of  the  husband, 
^'^''^^'         and  not  after. 
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Chapter  1.  Free  banking  incorporations. 

"         2.  For  the  constrnction  of  macadamized,  graded,  turnpike,  rail,  or 

plank  roads. 
"  .3.   Of  the  incorporation  of  companies  for  mining,  quarrying,  and 

manufacturing  purposes. 
"         4.  General  provisions,  in  relation  to  private  corporations. 

CHAPTEE  L 


FREE   BANKIlSra   INCORPORATION'S. 


Sec.  Si 

1373.  Proceedings  to  commence  free    1395. 

banking. 

1374.  Printing  and  engraving  of  notes.    1396. 

1375.  Cjuntersigned   notes   equal   to 

the  stock  in  value,  if  at  par, 

to  be  delivered.  1397. 

1376.  Amount  of  stock  required. 

1377.  What  done  before  the  circula-    1398. 

tion  of  the  notes. 

1378.  The  stock   is  held  for   the  re-    1399. 

demption  of  the  notes. 

1379.  Plates   and  dies   kept   by  the    1400. 
comptroller. 

1380.  Punishment  of  comptroller  for    1401. 

issuing  an  excess  of  notes  be- 
yond the  stock.  1402. 

1381.  Number     of     associates     and 

amount  of  stock. 

1382.  Certificate  under  seal  to  be  ac- 

knowledged  and    recorded ; 

its  contents.  1403. 

1383.  Banking   powers;  appointment 

and  removal  of  officers.  1404. 

1384.  Shares  personal  property,  how 

transferrable,  &c.  1405. 

1385.  Name,  how  changed,  and  stock, 

how  increased. 

1386.  Contracts  to  be  m  writing,  and    1406. 

signed,  &c.,  and  process  is- 
sued for  and  against  it  by 
name.  1407 

1387.  On   return  of   "  no  property,"  : 

scire  facias  to  members.  I  1408. 

1388.  Process,  how  served  on  the  as-  I 

sociation.  j 

1389.  If  not  lawfully  organized,  the    1409. 

members  liable  as  partners,    j 

1390.  It  may  hold  real  estate  for  cer-  j 

tain  purposes.  1410. 

1391.  But  for  none  other ;  its  real  es-    1411. 

tate,  how  conveyed. 

1392.  The    interest    of    a     member, 

alone   subject    to    execution  '  1412. 
against  him.  \ 

1393.  Protest  of  tlie  notes,  and  notice    1413. 

to  the  comptroller.  S  1414. 

1394.  On    protest    of    one-tenth,  its  j  1415. 

business  to   be   closed   by  a 
commission   from  the  comp-  ;  1416. 
troller. 


Commissioners'  bond  may  be 
sued  by  the  party  injured. 

Statements  of  affairs,  and  the 
assets,  (fee.,  to  be  delivered 
to  the  commissioners. 

Penalty  for  refusal  to  make 
such  delivery. 

Their  property  vests  in  the 
commissioners. 

The  business  to  be  wound  up, 
to  reduce  the  notes,  &c. 

Comptroller  to  make  publica- 
tion of  the  failure,  <fec. 

Also  to  sell  the  stock  to  redeem 
the  notes. 

Tlie  notes  received  in  payment 
of  debts  to  it,  and  returns 
and  settlement,  made  by  the 
commissioners  with  the  comp- 
troller. 

Money  collected,  applied  to  the 
payment  of  the  notes. 

When  the  notes  are  redeemed, 
the  assets  to  be  returned. 

Commissioners'  account,  how 
audited,  and  compensation 
fixed. 

Commissioner  retains,  for  two 
years,  enough  to  redeem  the 
notes  not  presented. 

Notes  may  be  sued  on  as  other 
notes. 

Conversion  of  the  property  after 
notice  of  commission,  a  feL 
ony. 

The  free  bank  receives  the  divi- 
dends of  tlie  stock  until  pro- 
test. 
)  Statement  of  tlie  business  made 
J  annually  under  oath  to  the 
comptroller ;  statement  to  be 
published. 

The  business  closed  on   failure 
to  make  the  statement. 
)  Taxes   paid    by   such    associa- 
)      tions. 

Notes  of  such  banks  receivable 
for  public  dues. 

Use  of  bills  of  f  ircign  banks  re- 
stricted. 
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Sec.  I  Sec. 

1417.  Notes  payable  oa  demand;  pen-    1420.     Issue  of  notes  without  author- 

alty  for  usury,  tfec.  I  ity ;  penalty. 

1418.  Lists  of  share  holders  and  their  1 1421.     Right  of  repeal  or  amendment 

shares,  &e.  i  reserved. 

1419.  Mutilated   notes  cancelled  and  I  1422.  [  Expenses   of  comptroller    and 

others  issued.  1 1423.  J      fees  of  judge  of  probate. 

Proceedings       §  1373.  Any  person,  or  association  of  persons,  desirous  to 
banking  by""  engage  in  the  business  of  banking,  must  deposit  with  the 
free  banks.    gp^^Q  treasurer,  to  the  credit  of  the  comptroller,  money  suffi- 
cient to  pay  for  the  engraving  and  printing,  as  hereinafter 
prescribed,  of  such  c|uantity  of  circulating  notes  as  such  per- 
son or  association  may  determine ;  and  thereupon  the  comp- 
troller must  have  such  notes  engraved  and  printed,  so  as  to 
guard  against  counterfeits,  and  of  various  denominations,  not 
less  than  live  dollars,  nor  for  any  sum  which  is  not  a  multi- 
ple of  five,  which  notes  must  be  stamped  upon  their  face : 
"  Secured  by  pledge  of  United  States  Stock;"  countersigned, 
numbered,  and  registered  in  proper  books  by  the  comptroller  ; 
which  books  must  be  kept  in  his  oflice. 
Payment  for      §  1374.  The  Comptroller  must  defray  the  expenses  of  en- 
thfnoVe's^     graviiig  and  printing  such  notes  out  of  the  money  deposited 

with  him 
Counter-  |  1375.  On  legally  transferring  to  the  comptroller  such 

to"be  deliver-  portiou  of  the  United  States  stock  as  is  prescribed  by  the 
the  United"  foUowiiig  scction,  such  pcrsou  or  association  is  entitled  to 
states  stock  rcccive  from  the  comptroller  an   amount  of  such  counter- 

depositeu,  if.  iiiiii  i  •         n  •  r' 

at  par,  or  to  Signed  uotcs  cquai  to  the  value  oi  such  stock  upon  its  lace,  it 
vliue!^  ^      the  same  is  at  par  value  in  the  city  of  New  York ;  and  if  not 

at  par  in  such  city,  an  amount  of  such  notes  ec^ual  to  the 

market  value  of  such  stock  in  such  city. 
The  stock  §  1376.  Tlic  amouut  of  such  stock,  so  transferred,  must  be 

™1itieTsT°  such  as  to  entitle  the  person  or  association  to  at  least  one 
anaYg?eater  ti-^^nclred  tliousaiid  dollars  of  such  notes;  and  the  comptroller 
amount  of  must  ill  uo  casc  deliver  to  such  person  or  association  more 
not'^beTeuv-  than  the  amount  of  the  stock  as  hereinafter  provided  for. 
Note's  to  be  §  1377.  Such  pcrsou  or  association,  after  having  signed 
signed  and  such  uotcs,  and  made  them  payable,  on  demand,  at  the  place 
bie  at  the  of  busiiiess  withiu  this  state,  of  such  person  or  association, 
nets^and"^'"  may  loau  and  circulate  the  same  as  money,  according  to  the 
ci'roi!aaton"    U-Sual  coursc  of  banks. 

The<.tockis       §  1378.  The  stock  transferred  to  the  comptroller  is  held 
held  for  the   by  Mm  exclusivcly  for  the  redemption  of  the  notes  which 
of  thTnXs.  may  be  put  in  circulation  under  the  preceding  section. 
The  plates         §  1379.  The  plates  and  dies  for  the  engraving  and  printing 
tTbekept'by  ^^^^^  uotes,  arc  to  remain  in  the  custody  of  the  comptroller, 
the  comp-         R  1380.  Tlic  comptrollcr  must  not  countersio-n  or  deliver 

troller.  -,"  t  n  i  i  "^  .       .  . 

a  larger  number  or  notes  than  such  person  or  association  is 
Punishment  entitled  to  under  the  provisions  of  section  1375 ;  and  any 
krToT'i'ssu-'  comptroller  violating  the  provisions  of  this  section,  must,  on 
L°raount  of ''""  conviction,  be  punished  by  a  fine  of  five  thousand  dollars, 
bills  than  the  aud  imprisoiied  in  the  penitentiary  not  less  than  five  years  ; 
fed!''  ''''^°'''"  one  or  both,  at  the  discretion  of  the  jury. 
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§  1381.  Any  number  of  persons  may  associate  together,  to  Any  number 
establish  offices  of  discount,  deposit,  and  circulation,  upon  "afed^bur" 
the  terms  and  conditions,  and  subject  to  the  liabilities  pre-  '^'^p'"^|  ^'*"=^ 
scribed  in  this  chapter ;  but  the  aggregate  amount  of  the  $ioo,(ioo  or 
capital  stock  of  any  such  association  must  not  be  less  than  ^suoVoo!" 
one  hundred  thousand  nor  more  than  five  hundred,  thousand, 
dollars. 

§  1382.  Such  persons  must,  under  their  hands  and  seals,  certificate 

I  x-n       J.  •_£>    •  unfler  seal 

make  a  certmcate  speciiymg  to  be  made 

1.  The  name  to  distinguish  such  association,  and  to  l^e '^y  p^"ies. 
used  in  its  dealings. 

2.  The  place  where  the  operations  of  discount  and  deposit 
of  such  association  are  to  be  carried  on,  designating  the  par- 
ticular citj^,  village,  or  town. 

3.  The  amount  of  capital  stock  of  such  association,  and  the 
number  of  shares  into  which  it  is  divided. 

4.  The  names  and  place  of  residence  of  the  share  holders, 
and  the  number  of  shares  held  by  each  of  them  respectively. 

5.  The  time  when  such  association  is  to  commence  and. 
terminate. 

Which  certificate  must  be  acknowledged,  or  proved,  as  certificate  to 
conveyances  of  real  estate  are  by  this  code  required  to  be  ^e  acknowi- 
acknowledged  or  proved ;  and  must  be  recorded  in  the  office  recorded.' 
of  the  j  udge  of  probate  of  any  county  where  any  office  of 
such  association  is  established;  and  a  copy  thereof  filed  in 
the  comptroller's  office. 

§  1383.  Such  associations   may  carry  on  the  business  of  powers  of  the 
banking,  bv  discounting  bills  and  notes;  recei vino- deposits;  association 

o?       J  ^  o  7  ^  «-^         J.        ^       7  for  biinkiiiEf 

buying  and  selling  gold  and  silver  bullion ;  foreign  coins,  purposes. 
and  bills  of  exchange;  by  lending  money  upon  real  and 
personal  security,  and  hj  exercising  such  incidental  powers 
as  are  necessary  to  carry  on  business ;  to  choose  one  of  their 
number  as  president  of  such  association ;  to  appoint  a  cash-  Appointment 
ier,  and  such  other  officers  and  agents  as  their  business  may  o^o^c™"^'*' 
require :  and  to  remove  such  president  and  other  officers 
and  agents,  and  appoint  others  in  their  place. 

§  1381.  The  shares  of  such  association  are  personal  prop-  shares  per- 
erty,  and  are  transferrable  on  the  books  of  the  association,  in  el'ty,  ifnd^' 
such  manner  as  is  agreed  on  in  the  articles  of  association :  on^'theTooks*, 
and  every  person  becoming  a  shareholder  by  such  transfer,  *«=. 
succeeds  to  all  the  rights  and  liabilities  of  the  person  whose 
shares  are  so  transferred ;  but  no  changes  made  in  the  arti-  ^^  ^   ^^ 

.      .  .        ',  .  ^    .  -1  -1  The  death  or 

cles  of  association,  or  m  the  parties  associated,  can  take  away  insanity  of 
or  impair  the  rights,  remedies,  or  securitj^  of  the  existing  howere  does 
creditors,  nor  is  such  association  dissolved  by  the  death  or  ^°^  dissolve 
insanity  of  any  of  the  shareholders  therein. 

§  1385.  Any  association  formed  under  this  chapter,  may  Name  of  the 
by  their  articles  of  association  provide  for  a  change  of  the  maybe'"" 
amount  of  their  capital,  and  of  the  number  of  their  associates,  cnpuaf  stock 
from  time  to  time ;  but  their  capital  stock  must  never  exceed  '^n^creaseo, 
five  hundred  thousand  dollars ;  and  a  certificate  showing  such  certificate  of 
change  must  be  made  out,  acknowledged,  or  proved,  and  filed,  bf  recorded! 
and  recorded,  according  to  the  provisions  of  section  1382. 
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Contracts  §  1386.  All  coiitracts  made  by  any  sucli  association,  and 

be'ligned'  by  all  notes  by  them  issued,  and  put  in  circulation,  must  be 
the  president  gio-ncd  bv  tlic  prcsident  and  casbier  thereof,  and  in  all  lesral 

and  casmer.        o  ^±  '  '-> 

The  associa-  proceedings  brought  or  prosecuted   by,  on  the  part  oi,  or 
andbJTued*"  agalust  such  association,  the  name  thereof,  assumed  to  dis- 
by  its  name  -tingLiish  it,  may  be  used ;  and  the  names  of  the  persons  com- 
posing such  association  need  not  be  set  forth  in  such  proceed- 
ings ;  nor  do  such  proceedings  abate,  on  account  of  the  death, 
resignation,  or  removal  from  office,  of  the  president,  any  oiB.- 
its  property  cer  thereof,  or  person  therein  interested  ;  and  the  property 
subject  to     of  such  associatiou,  and  moneys  due  to  it,  is  subject  to  debts, 
Ac?  "  '°°'    judgments,  or  decrees,  in  the  same  manner,  and  by  the  same 

process,  as  if  owing  by  an  individual. 
On  return  of      §1387.  Upou  auy  judgment  or  decree  rendered  against 
no  property  g^^^]^  assoclatiou,  and  a  writ  of  execution  issued  thereon,  and 

scire  facias  '  ,  .„.„.  ^        •  ^ 

may  issue,    rctumed     uo  property,    a  writ  oi  scire  lacias  may  be  issued 
on  such  judgment  or  decree,  against  any  one  or  more  of  the 
shareholders  of  such  association,  or  his  legal  representatives, 
requiring  him,  or  them,  at  the  next  term  of  the  court  after 
the  issue  thereof,  to  show  cause  why  such  judgment  should 
not   be  had,  of  his   or   their   lands,  tenements,  or   goods, 
or  chattels ;  and  the  court  at  such  term,  if  such  writ  of  scire 
facias  has  been  served  fifteen  days  before  the  first  day  there- 
of, must  proceed,  and  render  judgment  in  the  premises  ac- 
cording to  law. 
Process;  how      §  1388.  Ill  any  suit  or  proceeding  against  such  association, 
associat^n*'''  ^^®  scrvice  of  summons,  subpoena,  or  any  other  process,  must 
be  made  only  on  the  president  or  cashier  thereof,  or  person 
discharging  the  duties  of  one  of  such  offices :  and  if  there 
be  no  such  ofi&cer,  or  person  discharging  the  duties  thereof 
residing  at  the  place  of  doing  business  of  such  association, 
then  such  service  may  be  made  upon  any  two  members  of 
such  association. 
If  not  organ-      §  1389.  If  such  associatioii  is  not  organized,  so  that  pro- 
eHy  t^he'^      cecdiugs  cau  be  brought  against  it,  then  any  one  or  more  of 
members  are  its  members  may  be  proceeded  against  individually,  or  col- 
partners,      lectively  as  partners. 
Real  estate        §  1390.  Sucli  associatioii  may  hold  and  convey  real  estate 

may  be   held  fo^  ^hc  foUowiug  pUrpOSCS  : 

for  certain  ^ol^  .ori  „..  ,.  ,. 

purposes.  1.  buch  as  IS  iieccssary  lor  its  immediate  accommodation, 

in  the  convenient  transaction  of  its  business. 

2.  Such  as  may  be  mortgaged  to  it  in  good  faith  by  way 
of  security  for  loans  made  by,  or  moneys  due  to  such  asso- 
ciation. 

3.  Such  as  may  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted,  in  the  course  of  its  dealings. 

4.  Such  as  it  may  purchase  at  sales,  under  judgments,  de- 
crees, or  mortgages  in  its  favor. 

But  for  no         §  1391.  Such  associatious  iiiust  not  purchase,  hold,  or  con- 

other  purpo-  ygy  ^q^\  ggtate  ill  aiiy  other  case,  or  lor  any  other  purpose, 

than  is  specified   in  the  preceding  section ;  and  the  members 

thereof  must,  in  their  articles  of  association,  under  their  hands 
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and  seals,  authorise  some  officer  tliereof,  his  successors,  or  its  veai  es- 
some  other  person  to  sell,  assign,  and  convej  such  real  estate  cunVeyeT 
from  time  to  time,  free  from  any  claim  thereon  against  any 
shareholders,  or  any  person  claiming  under  them  ;  but  they 
may  also,  by  a  special  power  of  attorney,  authorize  any  other 
person  to  do  the  same. 

§  1392.  The  property  of  such  association,  or  its  effects,  are  The  property 
not  liable  to  be  taken  by  any  attachment,  execution,  or  other  jecrtoexecu- 
prbcess  against  any  of  the  persons  composing  the  same,  for  the  ma^bws . 
their  own  individual  debts,  engagements,  or  liabilities,  but 
the  interest  of  any  person  therein  may  be  sold,  and  conveyed,  J^'^'^^'JJI^^^Jjj 
to  satisfy  and  discharge  such  debts,  engagements,  or  liabili- 
ties, by  a  decree  in  chancery. 

§  1893.  If  the  maker,  or  makers  of  any  such  circulating  protestofthe 
notes,  at  any  time  during  the  usual  hours,  and  at  the  usual  ^H-^^  \l%^. 
places  of  business,  fail,  or  refuse  on  demand,  to  redeem  such  °^ '"  ">« 

■         11  r.1  n    T        -IT     ■        -\    (n  1111  „  Comptroller. 

notes  ni  the  lawful  money  oi  the  United  btates,  the  holder  oi 
the  same  may  cause  the  same  to  be  jDrotested ;  the  fact  and 
date  of  such  demand  and  protest  must  be  endorsed  on  such 
notes,  and  signed  by  the  notary,  and  the  holder  must  imme- 
diately give  information  by  mail,  or  otherwise,  to  the  comp- 
troller, desio-natino-  in  such  notice  the  number  on  the  notes, 
and  the  makers  thereof;  whereupon  interest  at  the  rate  of 
fifteen  per  cent,  per  annum  accrues  upon  the  notes  thus  pro- 
tested, from  the  date  of  the  protest,  until  the  same  are  re- 
deemed ;  but  no  interest  accrues  unless  the  comptroller  is  in-  j^^erest  ac- 
formed  of  such  protest  and  demand  within  thirty  days  there-  '''^^^gf^^^ 
after ;  and  after  the  expiration  of  such  thirty  days,  such  in-  notice, 
terest  runs  from  the  time  the  comptroller  receives  such  notice. 

§  1391.  Whenever  the  comptroller  ascertains  that  the  per-  on  protest  of 
son,  or  association  banking  under  the  provisions  of  this  chap-  the  notes  is- 
ter,  have  failed,  or  refased  to  redeem  their  notes,  to  the  ex-  eo^Vtroiier 
tent  of  one-tenth  of  the  amount  of  the  notes  delivered  to  them  mioses  their 

.  -      .  ,  .  .  ,  business  by 

^or  Circulation,  he  must  give  notice  to  such  person,  or  asso-  commission- 
ciation,  that  unless  the  notes  protested  under  the  preceding  '^''^" 
section  are  redeemed  within  twenty  days  after  service  of  such 
notice,  he  will  j)roceed  to  close  his  or  their  banking  opera- 
tions;  and  if  such  notes  are  not  redeemed  accordingly,  the 
comptroller  must  appoint  three  commissioners,  who  must 
give  bond,  with  suretv,  pavable  to  the  comptroller  of  the  commission- 

^  r.    A  1    1  ■  J  '    i     J  \  ,  , .    ers  give 

State  of  Alabama,  in  such  sum  as  he  may  require,  and  conch-  bond, 
tioned  for  the  faithful  performance  of  their  duties;  which 
bond  must  be  approved  by  the  comptroller,  and  recorded, 
and  kept  in  his  office. 

§  1395.  Salts  may  be  maintained  on  such  bond  by  any  Any  person 
person  injured  by  the  failure  of  such  commissioners,  or  either  '"^^''^nthe^ 
of  them,  to  discharge  their  duties  in  his  own  name,  until  the  i-ond. 
whole  penalty  thereof  is  exhausted. 

§  1393.  The  person,  or  association,  must  deliver  a  state-  statement  of 
ment  in  writing,  and,  on  oath,  of  all  the  real  and  personal  f  f '^ '« ''e 

O'  '  '  ,  i-  delivered  to 

property  belonging  to  him,  or  them,  derived  from,  or  engaged  coramis>ion- 
in  his  or  their  banking  operations,  including  money,  debts,  ass'etTana*" 
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evidences  of 
debts  due. 


Penalty  for 
refusing  to 
deliver  as- 
sets to  com- 
missioners. 


Assets  and 
evidences  of 
debt  vest  in 
commission- 
ers appoint- 
ed. 


Debts  to  be 
collected  and 
assets  dis- 
posed of;    to 
redeem  the 
notes,  &c. 


Publication 
to  be  made  of 
closing  busi- 
ness by 
comptroller. 


Comptroller 
must  sell 
stock  to  re- 
deem notes 
issued. 


Commission- 
ers must  re- 
ceive notes  in 
payment  of 
debts  and 
purchases. 


Returns 
made  to 
comptroller 
and  money 
paid  over  to 
him. 


Money  re- 
ceived to  be 


choses  in  action,  and  effects  of  every  kind  in  action ;  and  de- 
liver such  propert}^,  money,  evideaces  of  debt,  and  other 
choses  in  action,  to  such  commissioners,  within  ten  days  af- 
ter demand  made  by  them,  or  either  of  them. 

§  1397.  If  the  cashier,  president,  or  any  other  officer  or 
person,  in  charge  of  any  property,  evidences  of  debt,  money, 
or  choses  in  action,  knowing  that  the  same  belongs  to  such 
person  or  association,  fails  within  the  time  prescribed  in  the 
preceding  section  to  deliver  to  such  commissioners,  on  de- 
mand, such  statement,  and  such  property,  money,  evidences 
of  debt,  and  choses  in  action,  he  is  guilty  of  a  misdemeanor, 
and,  on  conviction,  must  be  fined  not  less  than  one  thousand 
dollars. 

§  1398.  Upon  the  appointment  of  such  commissioners, 
and  the  execution,  and  approval  of  their  bond  as  provided 
for  in  this  article,  such  property,  choses  in  action,  evidences 
of  debt  of  such  person,  or  association,  vest  in  such  commis- 
sioners for  the  purposes  hereinafter  provided  for. 

§  1399.  Such  commissioners  must  proceed,  as  soon  as  may 
be,  to  collect  all  the  debts,  and  dispose  of  all  the  property  be- 
longing to,  or  connected  with  the  banking  023erations  of  such 
person  or  association,  so  far  as  is  necessary  to  the  redemption 
of  the  notes  put  in  circulation  by  such  person  or  association, 
and  which  are  not  redeemed  by  the  deposit  of  stock  with  the 
comptroller. 

§  1400.  The  comptroller  must  make  publication  in  a  news- 
paper, at  Montgomery,  Mobile,  and  Huntsville,  of  the  fact, 
whenever  any  such  person  or  association  have  failed,  or  re- 
fused to  redeem  his  or  its  notes,  to  the  extent  prescribed  in 
section  1394,  that  the  banking  affairs  of  such  person,  or  as- 
sociation, are  in  the  hands  of  commissioners  for  settlement ; 
and  that  all  persons  holding  such  notes  present  the  same  for 
payment  within  twelve  months  after  the  notice  thus  given. 

§  1401.  The  comptroller,  upon  such  failure  or  refusal, 
must  proceed  to  convert  the  stocks  deposited  with  him  by 
such  person,  or  association,  into  such  funds  as  will  enable 
him  to  redeem  such  notes,  or  bills,  as  they  are  presented ; 
and  must  continue  to  redeem  the  same  until  the  stocks  so 
deposited  with  him  are  exhausted. 

§  1402.  Such  commissioners  must  receive  in  payment  of 
the  debts  due  to  such  person,  or  association,  and  for  property 
sold  by  them,  the  circulating  notes  of  the  bank  thus  placed 
in  liquidation,  adding  interest,  at  the  rate  of  fifteen  per  cent, 
per  annum,  from  the  time  of  the  appointment  of  commis- 
sioners, or  from  the  time  of  such  protest ;  and  must  make 
quarterly  returns  to  the  comptroller,  stating  the  amount  and 
character  of  the  eftects  in  their  hands  ;  the  amount  of  collec- 
tions made  by  them ;  the  amount  of  circulating  notes  they 
have  taken  in ;  and  must  pay  to  the  comptroller,  at  the  time 
they  make  such  return,  all  money  received  by  them. 

§  1403.  The  money  so  paid  to  the  comptroller  by  such 
commissioners,  must  be  applied  by  him  to  the  payment  of 
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such  notes  as   are  still  unredeemed,  and  are  presented  for  applied  to  re- 
demption of 
payment.  notes. 

§  140-i.  When  the  comptroller  ascertains  that  all  the  notes  when  aii  but 
within  one  per  cent,  of  the  amount  given  out  by  him,  have  aremieem-' 
been  redeemed,  he  must  report  the  same  to  the  commission-  p^^pgrty^., 
ers,  who  must,  within  ten  days  thereafter,  settle  the  affairs  of  J^g'^^fj^^g'^ 
such  bank,  and  deliver  all  the  property  and  effects  in  their  ' 
hands  to  the  person  or  association  from  whom  the   same 
were  received,  except  such  funds  or  effects  as  are  necessary 
to  redeem  the  notes  then  outstandino-. 

^  1405.  Such  settlement  must  be  audited  by  the  judge  of  ^^°'^"'^^'°°' 


account 


probate  of  the  county  in  which  such  bank  did  business,  who  audited  by 
must  make  such  allowance  to  such  commissioners  as  he  may  bate  and  ai- 
deem  j  ust ;  not  to  exceed  ten  per  cent,  on  the  amount  of  'theh-''^e!-vi- 
money  received  bv  them  on  debts  collected.  cestobe 

§  1406.  The  funds  retained,  or  which  are  realized  from  Money  re- 
the  effects  retained  to  provide  for  the  redemption  of  the  out-  be"appp™ed 
standing  notes,  must  be  paid  to  the  comptroller,  who  must  se,"ted'in''t!jy' 
redeem   with  the  same  any  bills  which  may   be  presented  y«ai-s,  and 
within  two  years  after  the  appointment  of  commissioners,  in  totheassoci- 
the  order  in  which  the  same  are  presented  ;  and  at  the  end  of  '^''°°- 
such  two  years,  pay  the  balance  of  effects  which  remain  in 
his  hands,  after  deducting  the  expenses  thereon,  to  the  person 
or  association  to  whom  they  belong. 

§  1107.  Anv  holder  of  any  note  issued  by  snch  person,  or  Notesmaybe 

^      .       .  c  ^  o     ■  ^       •  1        ^^'i^  on  until 

association,  lor  the  purpose  oi  circulation,  may  recover  on  the  ban-ed,  as 
same  after  the  expiration  of  such  two  years,  at  any  time  be- 
fore the  same  is  barred  by  the  existing  laws. 

§  1408.  After  notice  by  the  comptroller  of  the  appoint-  Feiony  for 
ment  of  commissioners,  to  settle  the  affairs  of  any  banking  collect' debts 
institution,  under  the  provisions  of  this  article,  it  is  not  law-  uie'^property^ 
ful  for  the  president,  or  other  ofhcer  of  such  institution,  to  ^fte'-  notice 

.  of  tns  coni" 

collect,  or  receive  any  debts  due,  or  to  dispose  of  any  proper-  missioners. 
ty,  or  use  money,  or  effects  belonging  thereto,  or  to  transact 
any  of  the  usual  business  of  banking,  or  of  discounting  notes, 
or  dealing  in  bills  of  exchange ;  and  any  president,  ofticer,  or 
person,  except  the  commissioners,  knowingly  violating  the 
provisions  of  this  section,  is  guilty  of  felony,  and,  on  convic- 
tion, must  be  fined  not  less  than  two  thousand  dollars,  and 
imprisoned  in  the  penitentiary  not  less  than  two  or  more 
than  ten  years. 

§  1409.  The  comptroller  must  aive  to  any  person,  or  asso-  Association 

■   ^.  ^  c        •         ^       1     •  e  x.-\   •  i-    1  draws  the in- 

ciation,  transierrmg  stock  m  pursuance  ot  this  article,  powers  terest  on  the 
of  attorney  to  receive  interest  or  dividends  thereon ;    but  ted*^unta  ug'' 
such  powers  must  be  revoked  upon  such  person,  or  associa-  notes  are 
tion,  failino-  or  refusino-  to  redeem  the  notes  issued  for  circu-  ^'"  "^^  *  ' 
lation,  or  whenever,  in  the  opinion  of  the  comptroller,  such 
stock,  by  depreciation,  becomes  an  insufficient  security ;  and  comptroller 
the  comptroller,  upon  application  of  the  person,  or  association  "^'inge  into* 
by  whom  such  stock  was  transferred,  may,  in  his  discretion,  "|;'^,!g'tul:^^tha 
change  or  transfer  the  same  for  other  stocks  of  the  same  kind ;  stock  on  re- 
or  may  give  up  such  stocks,  or  any  part  thereof,  upon  receiv-  Isluedf 
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ing  and  cancelling  an  equal  amount  of  notes  delivered  to 
him  by  such  person  or  association, 
statement  of      g  1410.  Evcrj  persoD,  or  association  of  persons,  banking 
soclatLn,  ^'''  under  the  provisions  of  this  article,  must,  on  the  second  Mon- 
tlJ'be'annuai-  ^^J  o^  January  in  each  year,  make  out  and  transmit  to  the 
ly  made  to    comptroller,  in  the  form  to  be  prescribed  by  him,  a  full  state- 
comp  10  cr.  ^^^^^  ^^  ^-^^  affairs  of  the  bank,  verified  by  the  oath  of  such 
person,  or  of  the  president  or  cashier ;  which  statement  must 
show  the  amount  of  capital  stock  deposited  with  the  comp- 
troller ;  the  value  of  the  real  estate  held  by  the  bank,  speci- 
fying the  amount  necessary  for  the  transaction  of  business ; 
and  the  amount  held  as  security  for,  and  in  payment  of  debts ; 
the  shares  of  stock  held  by  such  association ;  the  names  of 
the  shareholders ;  the  amount  of  circulation  out ;  the  amount 
of  sjDecie  on  hand,  on  the  first  day  of  June  in  the  preceding 
year,  and  the  first  day  of  January  in  the  same  year ;  and  the 
amount  due  the  bank  from  ever}'-  source,  on  such  first  day  of 
January,  specifying  the  amount  of  such  debt  considered  bad. 
statement  to      |  1411.  Tlic  Comptroller  must  have  such  statement  pub- 
by  comph'of-  lished  in  some  newspaper  published  in  the  county  in  which 
^*^''-  such  bank  does  business,  or  nearest  thereto,  if  there  is  none 

in  such  county ;  which  publication  is  to  be  made  at  the  ex- 
pense of  such  bank. 
On  neglect  to  §  1412.  If  any  such  person,  or  association,  fail  to  transmit 
ment  the' as-  sucli  Statement,  so  made  out,  to  the  comptroller,  he  shall  at 
ITs^spend-  once  give  notice  to  such  person,  or  association,  to  suspend 
edandconi-  their  banldnff  operations,  and  appoint  commissioners,  whose 

mission  to  is-  o      ±  '  jl  jl  * 

sue.  duty  it  is  to  proceed  as  in  the  case  of  the  failure  of  such  per- 

son, or  association,  to  redeem  his  or  its  bills,  as  herein  pro- 
vided for,  and,  with  the  comptroller,  to  wind  up  the  bank  as 
in  the  manner  hereinbefore  prescribed, 
stock,  notes       §  1413.  The  stock  deposited  with  the  comptroller,  and  the 
of'the'^so-'^  notes  for  circulation  delivered  by  him,  must  be  assessed  for 
asse's^ed'^for   ^axatiou  to  the  pcrsou  or  association  to  whom  the  same  be- 
taxestothe  loug ;  and  also  the  real  and  personal  property  subject  to 
associa  ion,   -j-g^-^^^^Q^^ .  q^^  ^hc  president  and  cashier  of  any  banking  asso- 
ciation, formed  under  this  article,  must  give  in,  on  oath,  a 
list  of  such  taxable  estate. 
Rateoftaxa-      §  1414.  The  rate  of  taxation  assessed  on  the  stock  depos- 
stock%rop-    ited  with  the  comptroller,  is  for  every  hundred  dollars,  and  at 
eity,  &c.       -f-j^g^^  -j,g^^g^  twenty  cents ;  and  on  all  other  property  belonging 
to  snch  association,  the  same  rates  as  if  assessed  to  individuals. 
Notes  receiv-      §  1415.  The  uotcs  of  any  pcrsou  or  association,  banking 
ment'of'^pub-  Under  the  provisions  of  this  act,  which  are  issued  for  circrda- 
not?c(fof"f"ii-  ^^°^^'  i^i^^st  be  received  by  the  treasurer  of  the  state,  tax  col- 
ureoftheas-  Icctors,  and  other  public  agents,  in  the  payment  of  the  public 
dues ;  and  all  such  tax  collectors  and  other  agents  are  exempt 
from  all  liability  for  receiving  .such  notes,  until  sufficient  time 
has  elapsed  for  them  to  receive  the  notice  published  by  the 
comptroller,  as  provided  for  by  section  1400 ;  such  time  to 
be  computed  from  the  date  of  such  publication  at  the  seat  of 
government,  at  the  rate  of  five  days  for  each  hundred  miles 
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distance  from  tliat  point  to  tlie  comity  seat  of  tlie  county  of 
sucii  tax  collectors  or  agents,  unless  they  have  actually  re- 
ceived such  notice  at  an  earlier  date. 

§  1416.  The  cashier  or  other  officer  of  any  bank  established  Right  to  use 
under  the  provisions  of  this  article,  must  not  pay  out  or  use  foreign"^" 
in  discounting  promissory  notes,  or  in  the  purchase  of  bills  of  |'^;'°^?^'J7  *® 
exchange,  or  in  payment  of  checks   drawn   upon   general  lestncted. 
deposit,  or  in  any  manner,  except  exchange  for  their  own 
circulating   notes,  give  circulation  to   the  bills  of  banks  of 
other  stat«js ;  but  such  bills  may  be  received  for  any  purpose 
in  tiie  usual  transaction  of  banking  business,  to  be  returned 
to  the  banks  from  which  they  issued. 

§  1117.  The  circulating  notes  to  be  issued  by  the  comp-  The  notes  t« 
troiler,  must  be  made  payable  on  demand  and  without  inter-  onde'maud. 
est ;  and  any  individual  banker,  vvdio  discounts  any  note,  bill 
of  exchange  or  draft,  at  a  higher  rate  of  interest  than  eight  Penalty  for 
per  cent,  per  annum,  not  including  the  diflPerence  of  exchange,  '^^"''^' 
IS  guilty  of  a  misdemeanor. 

§  11:18.  The  president  and  cashier  of  every  such  associa-  Lists  of  the 
tion,  mast  at  all  times  keep  a  correct  list  of  the  names  and  residence  of 
places  of  residence  of  all  the  shareholders  of  such  associa-  to  be'^med'"''' 
tion,  and  must  file  a  copv  thereof,  verified  bv  their  affidavit,  withcomp- 

1-  (1     1        ■      1       "^     p      1  1  "^        P     T  troiler  and 

in  tiie  oiiice  oi  the  judge  ot  the  probate  court  oi  the  county  judge  of  pro- 
in  which  the  office  of  such  association  is ;   and  also  in  the  I'y.''^  ^nnuai- 
ofiice  of  the  comptroller,  on  the  second  Monday  of  January 
and  July,  in  each  year. 

§  lily.  The  comptroller  must  receive  and  cancel  mutilated  n^^es  to^be 
notes  of  circulation  issued  bv  him,  and  mve  others  in  their  cancelled 

1  ^  ;  o  j^j^j  others 

place.  issued. 

§  11:20.  Any  person,  or  officer  of  any  company  or  associa-  issue  of 
tiou,  other   than  of  the  chartered  banks  of  this  state,  who  circulate  as 
issues  or  puts  in  circulation  any  notes,  bills,  bonds,  checks  or  ITuTauthm-u" 
other  paper,  to  circulate  as  monev,   contrarv  to,  or  not   in  'y-  ^  "'s'^'^- 

/.  -  •    1        1  •    •  r'      1    •  ■    -I  •  ^^  n         meanor. 

coniormity  with  the  provisions  oi  this  article,  is  guilty  oi  a 
misdemeanor,  and,  on  conviction,  must  be  fined  not  less  than  Fine. 
one  hundred,  or  more  than  five  hundred  dollars. 

§  1121.  The  general  assembly  have  the  power  to  repeal  ^o^ifi°aUon^ 
or  modify  any  of  the  provisions  of  this  chapter,  and  such  or  repeal  re- 
repeal  or  modification  may,  if  so  provided,  operate  upon  any  ^^'^'^  ' 
person  or  association  of  persons  engaged  in  the  business  of 
banking  under  this  ciiapter. 

§  1122.  All  expenses  incurred  bv  the  comptroller,  in  exe-  Expenses  o 

".  ,  .   'r  fi-i  ji  -111       comptroller 

cuting  the  provisions  ot  tins  chapter,  must  be  paid  by  the  paid  by  the 
person  or  association  at  whose  instance  the  same  accrues.        association. 
§  1423.  For  proving,  acknowledging   and  recording  the  Fees  of  the 
certificate  required  by  section  1382,  the  same  fees  are  allowed  b!ite^ "  ^'^' 
as  for  the  same  services  in  relation  to  conveyances ;  and  to 
the  judge  of  probate,  auditing  any  settlement  under  section 
1405,  five  dollars  a  day. 
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1432 
1433 
1434 
1435 
1436. 
1437. 
1438. 
1439. 
1440 
1441. 
1442. 

1443. 

1444. 
1445. 
1446. 
1447. 
1448. 
1449. 


Mode  of  creating  corporations 
for  such  purposes. 
Powers  of  the  corporation  ;  cer- 
tified articles  of  the  incorpora- 
tion. 
!  Application  made  to  the  judge 
of  probate,  for  authority  to  lo- 
cate the  road  in  the  county,  &c. 
Any   land    holder   may  oppose 
the  grant  of  said  authority. 
}  Restiictions  of  the    authority; 
[    writ  of  ad  quod  damnum. 
Proceedings  under  the  writ;  as- 
sessment, (fee. 

Costs  of  such  ^proceedings. 


:[ 


I  Appeals ;  how  allowed,  and  ef- 
I     feet  thereof 

One  jury  may  execute  several 
writs. 

Branch  roads ;  when  allowed, 
(tc. 

Election  of  directors ;  their  pow- 
ers, in  calling  in  stock. 
Failure  to  pay   instalments  for- 
feits the  stock. 

Bridges  erected  and  tolls  charg- 
ed. 

Towns  may  convey  land  for  the 
location,  &c. 

Roads  to  be  wide  enough  for 
vehicles  to  pass  each  other,  <fcc. 
Tolls ;  when  to  be  taken  ;  rates 
how  fixed,  <fec. 


Sec. 
1450. 
1451. 
1452. 

1453. 

1454. 
1455. 
1456. 
1457. 
1458. 

1459. 
1560. 

1461. 

1462. 

1463. 

1464. 
1565. 
1466. 
1467. 


1468. 
1469. 
1470. 
1471. 
1472. 


Exemptions  from  tolls. 

Rail  roads,  when  to  take  toll,  &c. 

Rates  of  toll  to  be  published. 
Penalty  for   avoiding  gates,  to 

escape  toll. 

Election  of  directors ;  their  pow- 
•   ers  and  term  of  office;  election 
of  president. 

Share  not  voted  on,  until  held 
for  thirty  days. 

Capital  stock,  how  increased ; 
office  or  place  of  business,  and 
notice. 

Process ;  how  served  on  the  cor- 
poration. 

List  of  officei's,  shareholders, 
and  their  stock. 

Tiansfers  invalid,  till  entered 
on  the  list,  itc. 

Transcripts  from  such  list ;  their 
effect,  (fee. 

Penalty  for  failure  to  keep 
such  a  list,  or  refusal  to  allow 
it  to  be  inspected. 

Individual  liability  of  the  share- 
holders. 

Directors  ;  when  personally  lia- 
ble. 

Failure  to  prosecute  the  work, 
foi'feits  the  charter,  &c. 

Right  to  amend  or  repeal,  re- 
served. 

Fees  of  judge  of  probate,  sher- 
iff", clerk  and  jurors. 


Formation  of      §  1424.  Ally  iiuiiiber  of  persons,  not  less  than  seven,  can 
trbuTw '°°   ^6  incorporated  for  the  purpose  of  constructing  and  building 
roads.         macadamised,  graded,  turnpike,  wooden,  rail  and  plank  roads 
by: 

1.  Giving  notice  of  the  time  and  place  where  books  will 
be  opened  for  subscription,  by  advertisement  for  six  succes- 
sive weeks  in  each  county  through  any  part  of  which  such 
road  is  intended  to  pass,  and  also  in  a  newspaper  published 
in  some  one  of  such  counties,  if  there  be  one,  for  twenty 
days ;  and  if  not,  in  the  newspaper  nearest  to  the  intended 
line  of  such  road. 

2.  When,  after  such  notice,  stock  to  the  amount  of  at  least 
five  hundred  dollars  for  each  mile  of  such  road  is  taken,  in 
good  faith,  the  subscribers,  on  such  notice  as  they  may  deter- 
mine, may  elect  directors,  and  the  directors,  from  one  of  their 
number,  may  elect  a  president. 


Notice  of 
opening; 
books  of  sub- 
scrip  lion. 


Directors, 
&c.,  elected 
on  the  sub- 
scription of 
$500  per 
mile. 
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3.  Articles  of  association  must  be  subscribed  by  the  stock-  Articles  of 

111  •  I?    ■  J.^  J?  J.^  1-1  association 

nolders,  specifying  tiie  name  oi  the  company,  and  residence  to  be  signed. 
of  the  stockholders,  the  capital  stock,  and  the  number  of 
shares,  the  number  of  shares  taken  by  each  stockholder,  the 
number  and  names  of  the  directors,  and  the  route  of  the 
road,  desia;natinoj  the  counties,  towns  and  villao;es  throuo;h 
which  the  same  will  pass,  and  the  estimated  length. 

4.  Upon  the  amount  of  stock  being  subscribed  for  each  payment  of 
mile  of  such  road,  as  is  herein  required,  and  upon  the  pay-  ^l\^^'^  °'^"*' 
ment  of  five  per  cent,  in  cash  upon  the  whole  amount  of  amount  sub- 
stock  subscribed,  Avhich  facts  must  be  certified  with  the  arti-  association  is 
cles  of  association,   and  verified  by  the  affidavit  of  three  1"^"'"''°'^'''" 
directors,  such  articles  may  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  thereupon  such  stockholders,  and  all  other 
persons  who  may  thereafter  become  stockholders  in  such 
company,  are  a  body  corporate,  by  the  name  specified  in  such 
articles. 

§  1-125.  Such  corporations  may  hold  property,  and  convey  powers  of 
and  transfer  the  same,  borrow  money,  and  do  all  acts  neces-  a'thins!""'"''^' 
sary  to  carry  out  the  objects  of  their  formation. 

§  1426.  A  copy  of  the  articles  of  the  association,  certified  certified 
by  the  secretary  of  state,  is  presumptive  evidence  of  the  aniciel  f^ 
incorporation  of  such  company,  and  of  the  facts  stated  in  such  jhg'^'jngoj^^o. 

articles.  ration. 

§1427.  Such  corporation  may  make  application  to  the  court  of  co-y 

tj  X   ^       ^  V  11  ^  coniruis  GTS 

court  of  county  commissioners  of  each  county,  through  which,  may  g;ant 
or  any  part  of  which,  the  intended  road  will  pass,  for  author-  consu-ua  the 
ity  to  construct  the  same  in  such  county.  tiiecoimt""'^ 

§  1428.  The  application  must  state  the  kind  and  route  of  character 
the  proposed  road,  as  specified  in  the  articles  of  association,    road  to  be° 

§  1429.  Notice  of  such  application  must  be  given  for  four  ^''^''^'^ 
successive  weeks,  by  publication  in  some  paper  published  in  Notice  of  the 
the  counties  in  which  the  same  is  made ;  and  if  in  any  of  to  be'^give" 
such  counties  there  is  no  paper  published,  the  notice  must  '^^^'''■'^^  '=°""" 
be  posted  at  the  court  house  door  four  weeks  before  the  hear- 
ing of  the  same. 

§  1430.  Any  person  owning  real  estate  in  the  county  in  Any  land 
which  the  apphcation  is  made,  may  show  cause  against  such  shf"vcause 
application,  and  if  the  court  is  of  opinion  that  the  public  the 'proposed 
interest  would  be  benefitted  by  constructing  such  road  in  or  s'-mt- 
through  such  county,  it  must  make  an  order  authorizing  the  fit'thepub"io", 
construction  of  the  same,   on  the  route  proposed ;  a  copy  of  g^'nt'Jj'^n^® 
which  order  must  be  recorded  in  the  office  of  the  judge  of  "';''er record- 
probate. 

§  1431.  No   such  road  must   be   laid   out   through   any  Restrictions 
orchard,  to  the  injury  or  destruction  of  the  fruit  trees,  or  thro"ughor-°^ 
through  any  garden,  dwelling  house,  or  buildine;  connected  ^''''^':;!'  °'^ 

o  J    o  7  o  'O  dwelling 

therewith,  or  any  enclosure  necessary  for  the  use  of  such  house  lots. 
building,  -without  the  consent  of  the  owner ;  nor  shall  such 
company  bridge  any  stream   navigable  by  any  yessel  orAstobndg- 
steamboats,  so  as  to  obstruct  the  navigation  thereof;  or  any  s"reams^'''''^ 
other  stream,  in  any  way  which  will  prevent  the  passage  of 
a  raft  twenty-five  feet  in  width. 
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damage. 


Proceeding; 
under  the 
writ  to  assess 


Application  §  1432.  If  the  owner  of  any  lands  through  which  the  road 
SnVthe^"  will  pass  is  a  minor,  lunatic,  feme  covert,  or,  from  any 
value  of  right  causc,  is  iucapablc  of  disposing  of  the  right  of  way;  or  in 

of  way  and  '  ^  .  ,      ^  ^  -li- 

amount  of  casc  the  owuer  is  unknown,  or  a  non-resicleni ;  or  m  case 
such  company  cannot  agree  with  the  owner  for  the  right  of 
way,  such  company  may  apply  to  the  clerk  of  the  circuit 
court  of  the  county  in  which  such  lands  are,  for  a  writ  to 
ascertain  the  damage  to  the  same,  from  the  construction  of 
the  road. 

§  1433.  Such  clerk  must  thereupon  issue  a  writ  directing 
the  sheriff  to  summon  a  jury  of  five  disinterested  resident 

the  damages'^  freeholders  of  the  county,  who  must  take  an  oath,  which  may 
be  administered  by  one  to  the  other,  that  they  will  inquire 
into,  and,  to  the  best  of  their  judgment,  assess  the  damages 
which  the  owner  of  such  land  will  sustain  by  the  construc- 
tion of  the  road,  taking  into  consideration  the  benefits  to  such 
land  resulting  from  such  construction,  which  assessment  must 
be  reduced  to  writing,  subscribed  by  a  majority  of  such  free- 
holders, and  delivered  to  the  sheriff,  by  whom  it  must  be 
returned  to  the  clerk. 

§  1434.  Upon  the  return  of  such  assessment  to  the  clei  k, 
he  must  record  the  same,  and  on  payment  of  the  damages 
assessed  to  such  clerk,  for  the  use  of  the  party  entitled  there- 
to, and  costs,  the  right  of  way  over  such  lands  vests  in  such 
compan}^ 

§  1435.  When  the  amount  of  damages  assessed  is  proven 
to  have  been  tendered  to  the  oAvner  of  the  lands,  being  able 
to  dispose  of  the  right  of  way.  the  same  must  be  certified, 
and  in  such  case  such  owner  must  pay  the  costs,  for  which 
the  clerk  may  issue  execution. 

§  1436.  When  the  jury  find  that  no  damages  will  result  to 

jury  find  the  ^-^    owucr  from  the  construction  of  the  road,  and  he  is  a  resi- 

roau  to  be  CI  n     ^  •    i  n  n  n    • 

no  injury  to  (^^gut  bciug  able  to  clisposc  01  the  right  ol  way  ;  and  prcoi  is 
also  made  that  he  has  been  applied  to  for  such  right  of  waj'-, 
upon  these  facts  being  certified  by  the  jury,  such  owner  must 
pay  the  costs,  for  which  execution  may  issue. 

§  1437.  Executions  for  costs,  under  the  two  last  sections, 
are  returnable  to  the  next  circuit  court. 

§  1438.  Either  party  may  appeal  to  the  next  circuit  court, 

wathin  thirty  days  after  the  return  of  the  assessment,  by 

application  to  the  clerk  of  such  court,  and  giving  security  for 

the  prosecution  of  such  appeal. 

...  ........      §  1439.  The  trial  of  such  appeal  is  de  novo,  and  damages 

tHeT'''drno'^  niust  bc  asscssed  by  a  jury,  on  the  demand  of  either  party; 

Costs;  how   the  judgment  is  final  if  for  less  than  five  hunelred  dollars, 

apportioned.  ^^^^-|  if  against  the  appellant,  the  costs  must  be  apportioned, 

at  the  discretion  of  the  court;  and  for  such  judgment  as  is 

rendered  against  the  appellant,  execution  may  issue  against 

his  securities. 

TaWngan         §  1440.  The  taking  of  an  appeal  does  not  suspend  the 

notBulpe°nd  Operations  of  the  company  upcn  the  land;  but  in  case  Ihe 

onTheiand.  judgment  ou  appeal  is  against  such  company,  and  the  exe- 


Assessmeiit 
to  be  return 
ed  and  re- 
corded. 
Payment  of 
damages 
vests  the 
right  of  way 

If  damages 
have  been 
tendered  to 
owner  he 
pays  costs. 


And  if  the 


him  he  pays 
the  costs. 


Executions 
for  costs. 

Appeals  al- 
lowed to  cir- 
cuit court. 


Appeals  to  bc 
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cution  not  suspended,  if  tlie  amount  of  the  same  is  not  paid 
witMn  thirty  days  after  the  adjournment  of  the  comt,  an 
execution  may,  on  filing  a  certified  copy  of  the  articles  of  ^-^ecution 
the  association,  certified  by  the  secretary  of  state,  issue  against  mem  on°the 
the  stockholders  therein  specified,  jointly  and  severally,  not  '*p'='*'- 
exceeding  the  amount  of  their  stock,  until  the  judgment  and 
costs  is  satisfied. 

§  1441.  jSTo  appeal  must  be  tried  the  first  court,  unless  the  Notice  given 
adverse  party  has  had  ten  days'  notice  of  the  same  in  writing,  tried atuir 

§  1442.  Any  number  of  assessments  may  be  made  by  the  ontlmT'' 
same  iurv,  and  included  in  one  certificate,  and  returned,  and  may  make 
appeals  may  be  taken  separately  on  such  assessment.  sessments, 

§  1443.  Any  company  formed  under  the  provisions  of  this  Branch 
chapter,  may  construct  branch  or  lateral  roads,  by  the  con-  ^'°^^- 
sent  of  the  court  of  county  commissioners,  of  the  counties 
through  which  the  same  may  pass,  and  by  obtaining  the 
right  of  way,  by  purchase,  or  as  herein  provided. 

§  1444.  The  stockholders  may  regulate  the  time,  place,  Timeofeiect- 
and  mode  of  electing  directors,  creating  officers,  prescribing  and  officers, 
their  duties,  and  fixing  their  compensation;  and  the  board  „ 

""-^  -*-  '  JrOWGl'S  01  Cll- 

of  directors  may  prescribe  the  amount  of  each  instalment  to  rectors  as  to 
be  paid  on  the  stock  subscribed,  and  the  time  and  place  of  sralmlut".'"' 
its  payment. 

§  1445.  If  any  stockholder  fail  to  pay  the  instalments  as  Faiiiure  to 
required,  his  stock  may  be  declared  forfeited  to  the  corpora-  tiie  stocij. 
tion,  upon  giving  thirty  days'  notice  of  the  same  ;  and  if  not 
paid  within  that  time,  it  may  be  entered  on  the  books  of  such 
corporation  as  forfeited,  and  enures  to  the  use  and  benefit  of 
the  company. 

§  1446.  Any  corporation,  formed  under  the  provisions  of  Bridges  may 
this  chapter,  may  erect  bridges  over  all  streams  of  water  and  tous 
where  it  is  proposed  to  construct  such  road,  subject  to  the  "^^arged. 
provisions  of  section  1431,  and  may  charge  reasonable  tolls 
for  persons  and  property  passing  thereon. 

§  1447.  The  corporate  authorities  of  any  city  or  town  may  cities  and 
convey  to  such  corporation  any  lots  or  portion  of  land  within  convey 'lots 
their  corporate  limits',  for  the  location  or  construction  of  such  aon*of  th^e*^^' 
road,  the  rights  of  private  property  being  secured,  according  ""o^*!- 
to  the  intent  of  the  preceding  sections  of  this  chapter. 

§  1448.  All  macadamised,  graded,  turnpike,  or  plank  roads  Roads  to  be 
constructed  under  the  provisions  of  this  chapter,  must  be  so  soaftoadntit 
constructed  as  to  allow  carriages,  and  other  vehicles,  conve-  carriages  to 
niently  to  pass  each  other,  and  to  pass  on  and  oil  where  any  other,  &c. 
such  road  intersects  another  road. 

§  1449.  On  the  completion  of  three  miles  or  more  of  any  tous;  when 
such  road,  the  company  may  charge  tolls,  which  must  be  Ratef/'iiow 
regulated  and  defined  by  the  board  of  directors ;  and  such  fi-^^''i- 
company  may  also  erect  gates,  and  suitable  buildings  for  the 
toll  keepers. 

§  1450.  No  toll  must  be  claimed  or  taken  on  any  such  ^onstnd^^''" 
macadamised,  graded,  turn])ike  or  plank  road,  from  any  per-  property  ex- 
son  passing  from  one  j)art  of  his  farm  or  j^lantation  to  another  toT'  '°"' 
20 
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part  of  the  same,  or  for  the  property  of  such  person  at  the 
gate  nearest  his  residence,  or  from  persons  going  to  or  from 
funerals  or  places  of  religious  worship,  or  to  or  fi-om  militia 
musters,  if  required  to  do  militia  duty ;  or  to  or  from  elec- 
tions, at  which  such  person  is  authorized  to  vote ;  or  from 
any  person  travelling  on  foot,  or  going  to  or  from  any  grist 
mill,  with  grain  for  family  use  ;  or  to  or  from  a  blacksmith's 
shop  for  work  ;  or  going  for  a  physician  and  returning ;  or 
from  any  one  residing  within  one  mile  of  the  gate  where  such 
toll  is  demanded. 
On  the  com-      §  1451.  After  the  completion  of  any  rail  road  under  this 
any  part  of  a  act,  or  any  portion  thereof,  tolls  may  be  charged  for  the 
tator'''°"*  transportation  of  persons  or  property. 

Rates' of  toll      §  11:52.  The  rates  of  toll  on  any  road,  constructed  under 

l°d''&r''^^'''  ^^^®  provisions  of  this  chapter,  must  be  made  public ;  and  in 

no  case  can  be  increased,  except  at  annual  meetings  of  the 

stockholders. 

Penalty  for        §  1-153 .  If  any  pcrsou  turns  off  any  macadamised,  graded, 

around  gates  tumpikc.  Or  plaulv  road  constructed  under  this  chapter,  or 

to  avoid  pay-  passcs  any  gate  thereon,  or  gTound  adjacent  thereto,  and  again 

^"^  °  "        on  such  road  to  continue  his  route,  with  the  intent  to  avoid 

the  payment  of  toll,  such  person  forfeits  to  such  company  ten 

dollars,  to  be  recovered  before  any  justice  of  the  county. 

Directors  §,  11:51:.  The  busiucss  of  such  corporation  is  managed  by 

bus?nlsl  '^  the  directors,  not  less  than  live  in  number ;  who,   after  the 

Notice  of      first  year,  are  elected  at  such  time  and  place  as  the  stock- 

rectorTt^o^'be  l^^ol^l-ei'S  prcscrlbe,  not  less  than  twenty  daj^s'  notice  of  such 

given.         election  being  given. 

Votes  to  be  §  1455.  All  clcctions  are  by  ballot,  each  shareholder  being 
each'^'hare    entitled,  in  person  or  by  proxy,  to  one  vote  for  each  share  of 

one  vote.         stOck. 

President  to  §  1456.  The  dircctors,  at  their  first  meeting  after  their 
dfrectors'^  ^^  clcction,  must  elect  one  of  their  own  number  president,  and 
vacancy       vacancics  in  the  board  of  du-ectors  mav  be  filled  bv  the 

filled  by  di-  ,  ^ .  -J  'J 

rectors.        otfier  dircctors. 

Termofoffice  ^  1457.  Dircctors  hold  office  for  one  year,  and  until  their 
successors  are  elected  and  enter  upon  th-e  discharge  of  their 
duties. 
fe°d  on^tiV°'  ^  1458.  No  stockholder  can  vote  at  any  election  for  direct- 
heid  for  thir-  ors,  cxccpt  ou  such  stoclv  as  he  has  held  thirty  days  next 
rectof  to  be'a  before  such  elcctiou,  and  no  one  can  be  a  director  unless  he 
stockholder,  jg  ^  stockholder. 

Capital  stock  §  1459.  The  directors  in  any  such  company,  with  the  con- 
Seased.''^"  Sent  of  the  stockholders  representing  a  majority  of  the  shares, 
may  increase  the  capital  stock  to  the  amount  necessary  to 
complete  a  road  already  commenced. 
Office  to  be  §  1460.  Within  forty  days  after  the  formation  of  the  com- 
notice'^giTen,  P^^'^J)  the  dircctors  must  designate  some  place  within  a  county 
&c.  through  which  the  road,  or  some  part  thereof,  is  to  be  con- 

structed, where  the  office  of  the  company  is  to  be  kept,  which 
must  be  recorded  in  the  office  of  the  judge  of  probate  of  such 
county,  and  published  in  the  nearest  newspaper  once  a  week 
for  six  consecutive  weeks. 
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§  1461.  All  legal  process  may  be  served  on  sucli  company,  Process  sen- 
by  leaving  ttie  same  at  such  office,  with,  any  person  in  charge  kft'rt'the°Sf- 
of  the  same,  on  any  day  except  Sunday.  ^"=6. 

§  1462.  Such  company  must  cause  a  book  to  be  kept  con-  List  of  dh-ec- 
taining,  in  alphabetical  order,  the  names  of  the  president  and  shareholders 
directors,  the  names  of  all  persons  who  are,  or  within  six  ^^p^  a*  the 
years  have  been  stockholders  ;  the  number  of  shares  held  by  spectioih"^" 
each,  with  the  time  when  each  became  the  holder  of  the 
stock  ;  which  book  must  be  free  for  the  inspection  of  all  per- 
sons, on  at  least  six  hours  of  each  day,  except  Sunday,  at 
such  office. 

§  1463.  No  transfer  of  stock  is  valid  for  any  other  pur-  Transfers  of 
pose  than  to  render  the  person  accepting  such  tranfer  liable  ^^°^^  '■^^'=^'''1 
for  the  debts  of  the  company,  according  to  the  j^ro visions  of  on  the  book, 
this  chapter,  until  it  has  been  entered  on  such  book,  showing 
when  the  transfer  was  made,  b}''  and  to  whom. 

§  1464.  Every  person  may  obtain  a  transcript  from  such  Transcripts 
book,   on  application  to  the  president,  or  any  director  or  bo°oks'giVen 
officer  of  the  corporation,  on  attending  at  the  office  of  the  "Sn  and*^^' 
company,  and  tendering  the  fees  for  transcribing  the  same,  ment  of  fees. 
at  the  rate  of  twelve  and  one  half  cents  jyer  hundred  words ; 
and  the  officer  must  certify  that  such  transcript  is  correct. 

§  1465.  Any  officer  failing  to  comply  with  the  provisions  Penalty  for 
of  the  preceding  section  for  five  days  after  the  demand  is  give  a  tran- 
macle,  and  a  sufficient  tender  to  cover  the  fees,  forfeits  the  ^°"^'' 
sum  of  two  hundred  dollars. 

§  1466.  Such  book,   or  a  transcript  therefrom,    certified  Transcripts 
according  to  the  provisions  of  section  1464,  is  presumptive  clrta^  pur- 
evidence  for  the  plaintift'  in  anj^  suit  or  proceeding  against  p°^'=^- 
such  corporation,  or  any  one  or  more  of  the  stockholders. 

§  1467.  Every  officer  who  neglects  or  refuses  to  allow  such  Peuaity  for 
book  to  be  inspected,  or  exhibit  the  same,  as  in  this  chapter  [^^J^"^^^ '°  ^^- 
is  provided,  forfeits  to  the  person  demanding  an  inspection  of  tion  of  the 
the  same,  the  sum  of  two  hundred  dollars,  and  is  also  guilty  ^'°''^'^°°^ 
of  a  misdemeanor ;   and  any  company  fliiling  to  keep  such  negiecuo  ** 
book,  and  to  make  the  entries  therein,  as  required  by  section  keep  such 
1462,  forfeits  its  charter. 

§  1468.  The  stockholders   of  every   corporation,  created  Liability  of 
under  the  provisions  of  this  chaj^ter,  are  liable,  in  their  indi-  houiere!''" 
vidual  capacity,  for  the  payment  of  the  debts  of  such  corpo- 
ration, to  an  amount  equal  to,  and  exclusive  of  the  stock 
held  hj  them  respectively,  recoverable  of  any  one  being  a 
stockholder  when  the  debt  is  contracted,  or  of  the  assignee 
or  transferee  of  any  such  stock ;  and  any  stockholder  paying 
any  demand  against  such  corporation,  has  a  right  of  action 
against  any  of  the  stockholders  liable  to  contribution,  and  ^/cwpol-a^ 
the  dissolution  of  such  corporation  does  not  affect  the  liabilitv  *'."", •^"'^^  "°'^ 

iiiif>ii  1     T      n  IT  discharge  the 

ol  any  stockholder  lor  debts  contracted  beiorc  such  disso-  stockholders. 
lutiou. 

§  1469.  The  debts  and  liabilities  of  any  corporation  formed  indebtedness 
under  the  provisions  of  this  chapter,  must  not  exceed  in  °^"j°.^^f  ^^"^'^ 
amount,  at  any  one  time,  fifty  per  cent,  of  the  amount  of  its  tiic  amount 
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of  the  stock, 
if  so  the  di- 
rectors are 
liable  per- 
aonally. 


On  failure  to 


certain  ex 
tent  the 
charter  is 
forfeited. 


capital  actually  paid  in,  and  if  sucli  debts  and  liabilities  at 
any  time  exceed  siicb  amount,  the  directors  who  were  such 
at  the  time  such  excess  of  debt  was  created,  are  jointly  and 
severally  liable  for  such  excess,  unless  it  is  shown  that  they 
voted  against  the  contracting  of  such  debt  or  liabilit}^ 

1470.  Every  company  formed  under  the  provisions  of 

woi^'tra*''^  this  chapter  ceases  to  be  a  body  corporate,  if  within  two  years 
from  the  iiling  of  their  articles  of  association  they  have  not 
commenced  the  construction  of  their  road,  and  actually,  and 
in  good  faith,  expended  thereon  at  least  ten  per  cent,  on  the 
amount  of  their  capital  stock ;  and  if  within  four  years  from 
such  filing  they  have  not,  in  like  manner,  expended  twenty 
per  cent,  of  such  capital  stock ;  and  for  a  failure  to  expend 
in  the  same  rate  for  ever}^  two  successive  years,  until  the 
road  is  completed. 

§  1471.  The  general  assembly  may  at  any  time  alter  or 
repeal  any  of  the  provisions  of  this  chapter,  or  annul  any 
power  granted  to  any  corporation  under  its  provisions,  or 
dissolve  such  corporation ;  but  in  all  cases  in  which  this 
power  is  exercised,  it  is  void  as  to  corporations  created  under 
this  chapter,  unless  such  act  effectually  secures  to  such  cor- 
poration all  costs  and  expenses  actually  incurred. 

§  1472.  The  judge  of  probate  is  entitled  to  two  dollars  for 

b"ate!cfei^™f  the  hearing  of  each  application,  and  the  clerk  of  the  circuit 
court  to  three  dollars  for  the  issue  of  each  writ  to  ascer- 
tain damages,  and  recording  the  same  under  the  provisions 
of  this  chapter.  The  sheriff,  for  summoning  a  jury  and  re- 
turning the  writ  and  assessment,  five  dollars,  and  each  juror 
to  two  dollars  a  day. 


'This  act  may 
be  repealed 
or  modified 
under  cer- 
tain restric- 
tions. 


Fees  of  the 


circuit  court, 
sheriff  and 
juries. 


CHAPTER  III. 


OF  THE   INCORPORATIOX   OF   COMPANIES   FOR   MINING, 
QUARRYING,  AND   MANUFACTURING   PURPOSES. 


Sec. 

1473. 

1474. 

1475. 

1476. 

1477. 


/  Mode  of  forming  such  corpora- 
C     tions,  aud  their  powei's. 

Shares,  how  transferred,  and 
voted  on. 

Amount  of  capital  stock  limit- 
ed ;  duration  limited. 


Sec. 
1478. 

1479. 

1480. 


Liability  of  shareholders  on  a 
dissolution. 

Certified  transcript,  cTideuee 
of  the  corporation. 

Fee  for  recording  the  declara- 
tions, &c. 


Declaration 
in  writing. 


Name  of 
company ; 
its  objects. 


§  1473.  Where  two  or  more  persons  are  desirous  of  en- 
gaging in  any  manufacturing,  mining,  or  quarrying  business, 
and  of  becoming  incorporated,  such  persons  must  make  a 
declaration  in  writing,  stating  : 

1.  The  name  of  the  company,  and  the  object  for  which  it 
is  formed. 
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2.  The  amount  of  capital  stock,  and  the  number  of  shares  ^"'"^""^^.^^ 
into  which  the  same  is  divided. 

3.  The   names  of  the   stockholders,  and   the   number  of  stock  ust. 
shares  held  by  each. 

§  1474.  This  declaration,  signed  by  the  stockholders,  and  ^^be^'j^g^^^ 
acknowledged  before  any  ofiicer  authorized  to  take  the  ac-  acknowi- 
knowledgment  of  deeds,  must  be  recorded  in  the  office  of  recorded, 
the  judge  of  probate  of  the  county  or  counties  in  which  such 
business  is  to  be  carried  on. 

§  1475.  Upon  the  filing  and  recording  of  such  declaration,  *  j^j^l^*® 
the  persons  who  have  signed  and  acknowledged  the  same,  company  is 
and  their  successors,  become  a  body  corporate,  by  the  name  ted?'"""''^" 
stated  therein,  and  with  the  powers  conferred  on  private  cor-  its  powei-s. 
porations  by  this  code. 

§  1476.  All  shares  are  transferrable  on  the  books  of  the  fen-awe'o'i^^' 
company,  and  in  all  votes  to  be  given  by  the  stockholders,  g.'J°^'|ha°e 
each  share  is  entitled  to  one  vote.  represented 

§  1477.  The  capital  stock  of  any  company,  incorporated  Amount^ 
under  the  provisions  of  this  chapter,  cannot  exceed  two  hun-  Jin^-ted."'"* 
dred  thousand  dollars ;  and  no  such  corporation  shall  con 
tinue  for  a  longer  term  than  twenty  years,  unless  renewed  JJ'""^"""  °a- 
according  to  the  provisions  thereof,  within  one  year  before  tion  umited. 
the  expiration  of  its  term. 

§  1478.  The  stockholders  of  any  such  corporation  are  lia-  ^toddlouiers 
ble  for  all  debts  due  bv  it,  at  the  time  of  its  dissolution,  to  on  a  dissoiu- 

J        '  '  tion. 

the  extent  of  their  stock. 

§  1479.  A  copv  of  the  declaration  recorded  according  to  copy  of  the 

o    T-1  IT  -r"!!  T-Tj?  declaration 

the  provisions  of  this  chapter,  duly  certmed  by  the  judge  oi  evidence  of 
probate  in  whose  ofiice  the  same  is  recorded,  is  evidence  of  llon!''°'*' 
the  incorporation,  and  also  presumptive  evidence,  in  any  ac- 
tion brought  against   such  corporation,  of  the  facts  stated 
therein. 

§  1480.  The  of&cers  taking  the  acknowledgment  of  the  Fee  for  tak- 
declaration,  are  entitled  to  the  same  fees  as  in  the  case  of  edgment 
deeds,  and  the  judge  of  probate,  for  recording  the  same,  to  fn°g  the°te-" 
the  same  fees  allowed  for  the  recording  of  deeds.  ciaration. 


CHAPTER  lY. 

GENERAL   PROVISIONS    IN    RELATION   TO    PRIVATE    CORPORA- 
TIONS. 

Skc,  :  Sec. 

1481.  Powers  of  private  corporations.  I  1487.     Failure    to    organize    for  two 

1482.  These  powers  vest,  in  all  pri- '  years  forfeits  the  charter. 

vate  corporations.  1488.     Failure  to  elect  officers  does  not 

1483.  No    other  powers  to  be  exer-  :  dissolve  the  corporation. 

cised,  unless  expressly  grant-  1489.     Powers  extended  five  years  af- 

e(l_  ter  chssolutiou,  to  settle  tlieir 

1481.     Limitation,  as  to  banking  priv-  affairs. 

ilecres.  1490.     Administration  of  its  affairs  on 

1485.  Liabitity  of    stockholders,    for  dissoUition. 

stock  not  paid  up.  1491.  )  Authoi'ity  of  such  officers ;  time 

1486.  Majority  of  the  board  exercise    1492.  \      of  settling  up,  how  extended. 

the  corporate  powers. 
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[title  2, 


Powers  of 
private  cor- 
porations. 


These  pow- 
ers vest  al- 
though not 
specified  in 
the  charter. 


No  other 
power  to  be 
exercised, 
&c. 


Certain  pow- 
ers not  to  be 
exercised  un- 
less express- 
ly granted. 


Liability  of 
stockholders 
■who  have  not 
paid  in  whole 
amount  due 
on  their 
stock. 


Majority  of 
board  may 
exercise  the 
powers  of  the 
board. 


When  pri- 
vate corpo- 
ration is  not 
organized 
within  two 
years,  pow- 
ers cease. 


Corporation . 
not  dissolved 
by  failure  to 
elect  officers. 


§  1481.  Every  private  corporation  as  sucli  has  power : 

1.  To  liave  succession  by  its  corporate  name,  for  the  pe- 
riod limited  in  its  charter,  and  when  no  period  is  limited, 
perpetually. 

2.  To  sue  and  be  sued. 

8.  To  use  a  common  seal,  and  to  alter  the  same  at  pleasure. 

4.  To  hold,  purchase,  dispose  of,  and  convey,  such  real 
and  personal  estate  as  is  limited  by  its  charter ;  and  if  not  so 
limited,  such  an  amount  as  the  business  of  the  corporation 
requires. 

5.  To  appoint  such  subordinate  officers  and  agents  as  the 
business  of  the  cor^Doration  requires,  prescribe  their  duties, 
and  fix  their  compensation. 

6.  To  make  by-laws,  not  inconsistent  with  any  existing 
law,  for  the  transfer  of  its  stock,  the  management  of  its  prop- 
erty, or  the  regulation  of  its  affairs. 

§  1482.  The  jjowers  enumerated  in  the  preceding  section 
vest  in  every  private  corporation  hereinafter  created,  although 
not  specified  in  its  charter,  or  in  the  act  under  which  it  is 
incorporated. 

§  1483.  In  addition  to  the  powers  enumerated  in  section 
1481,  and  to  those  expressly  given  in  its  charter,  no  private 
corporation  possesses,  or  can  exercise  any  corporate  powers, 
except  those  necessary  to  the  exercise  of  the  powers  thus 
given. 

§  1484.  No  private  corporation,  to  which  such  powers  are 
not  expressly  given,  shall,  by  any  implication,  or  construc- 
tion, be  deemed  to  possess  the  power  of  discounting  bills, 
notes,  or  other  evidences  of  debt;  of  receiving  deposits,  of 
buying  and  selling  gold,  silver,  bullion,  or  foreign  coin ;  or 
of  issuing  bills,  notes,  or  other  evidences  of  debt,  upon  loan, 
or  for  circulation  as  money. 

§  1485.  Where  the  whole  capital  of  a  private  corporation 
has  not  been  paid  in,  and  the  capital  paid  and  property  belong- 
ing to  such  corporation  is  not  suf&cient  to  satisfy  the  claims 
of  its  creditors,  each  stockholder  is  bound  to  pay  on  each 
share  held  by  him,  the  sum  necessary  to  complete  the  amount 
of  such  share,  or  such  proj)ortion  of  that  sum,  as  is  necessary 
to  satisfy  the  debts  of  the  corporation. 

§  1486.  Where  the  corporate  powers  are  directed  to  be 
exercised  by  any  particular  body,  or  number  of  persons,  a 
majority  of  such  body  or  persons,  unless  it  is  otherwise  pro- 
vided, form  a  board  for  the  exercise  of  such  powers. 

§  1487.  If  any  private  corporation  hereafter  created  by 
the  general  assembly,  or  incorporated  under  any  law,  does 
not  organize  and  commence  the  transaction  of  its  business 
within  two  years  from  the  date  of  its  incorporation,  its  cor- 
porate powers  cease. 

§  1488.  A  failure  to  elect  of&cers  at  the  proper  time,  does 
not  dissolve  the  corporation,  but  those  in  of&ce  hold  until 
the  election  or  appointment  and  qualification  of  their  suc- 
cessors. 
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§  1489.  All  sucli  corporations,  whose  charters  expire  by  on  dissoiu- 
their  own  Imiitation,  or  are  annulled  by  forfeiture,  or  dissolv-  conlime&ve 
ed  for  any  other  cause,  exist  as  bodies  corporate  for  the  term  li^^^^' ll^^^' 
of  five  years  after  such  dissolution,  for  the  purpose  of  prose-  ness. 
cuting  or  defending  suits,  by  or  against  them ;  settling  their 
business,  disposing  of  their  property  and  dividing  their  capital 
stock ;  but  not  for  the  purpose  of  continuing  the  business  for 
which  they  have  been  or  may  be  established. 

§  1490.  Upon  the  dissolution  of  any  such  corporation  in  Aciministra- 
existence,  or  hereafter  created,  unless  other  persons  are  ap-  fl°i°  °of*acor- 
pointed  by  the  general  assembly,  or  by  a  court  of  competent  pprationona 
authority,  the  managers  of  the  business  of  such  corporation,  by  whom  ' 
at  the  time  of  its  dissolution,  by  whatever  name  known,  are  ^°"'^'^'='^''- 
the  trustees  of  the  stockholders  and  creditors,  and  are  author- 
ized to  settle  the  affairs  of  the  corporation,  dispose  of  such 
property  as  is  necessary  to  pay  its  debts,  and  divide  among 
the  stockholders   the  money  and  property  remaining,  after 
the  payment  of  such  debts  and  the  necessary  expenses. 

§  1491.  Such  persons  have  authoritj^  to  sue  for  and  re- Authority  of 
cover  the  debts  and  property  of  such  dissolved  corporation,  theh-h^bmtj 
in  its  corporate  name;  and  are  jointly  and  severally  responsi- 
ble to  its  creditors,  to  the  extent  of  the  property  which  may 
come  into  their  hands. 

S  1492.  On  application  to  the  chancellor,  and  making  a  chancellors 

,1  riij.  may  extend 

proper  case,  the  power  oi   such  trustee,  or  any  person  ap-  the  time  for 
pointed  receiver  of  such  dissolved  corporation,  may  be  con-  businefs."'^ 
tinned  for  such  length  of  time  beyond  such  five  years,  as  the 
chancellor  may  judge  necessary,  for  the  purposes  contem- 
plated in  the  three  preceding  sections. 


mk  a. 

REGULATIONS  OF  TRADE  AND  COMMERCE. 

Chap.  1.  Limited  partuersliip. 

"  2.  Interest. 

"  3.  Negotiable  instruineuts. 

"  4.  Of  void  coutracts. 

CHAPTER  I. 

LIMITED   PARTNERSHIPS. 

Sec.  Sec. 

1493.  For  what  purpose  formed,  <fcc.       1497.  ^  Certificate  to  be  acknowledged; 

1494.  Liability  of  general  and  special    1498.  [    where  recoi-ded. 

partners,  respectively.  1499.     Affidavit    of  payment    of  the 

1495.  General  partners,  alone  manage  capital  of  the  special  partner. 

the  partnership  business.  1.500      Paitnership    not    complete,  uu- 

1496.  Proceedings    to    form    limited  til  affidavit  is  filed, 
partnerships. 
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[title  8, 


Sec. 

1501.  AU   liable   as  general  partners 

for  false  certificate  or  affidavit. 

1502.  Publication  of  limited  partner- 

ship. 

1503.  Printers'  affidavit  -when  filed, 
proves  the  publication. 

1504.  Renewals  made  as  the  first  are 
formed. 

1505.  A  limited  partnership,  becomes 
a  general  partnership,  by  any 
alteration. 

1506.  The  use  of  the  special  partner's 

name,    makes   him   a  general 
partner. 

1507.  The  general  partner  prosecutes 

and  defends  suits. 

1508.  Special  partner  can  only  with- 

draw interest  and  profits. 

1509.  If  the  capital  is  thus  reduced,  he 

must  restore  it. 

1510.  The  special  partner  may  examine 


Sec. 

into  the  business,  &c.,  but  can- 
not interfere  in  the  managment. 

1511.  General  partners  liable  to  account 

as  other  paitners. 

1512.  Partners  guilty  of  a  fraud,  liable 

for  the  iujury. 

1513.  On  insolvency,  no   jjreference  to 

be  given  by  assignment,  <fec. 

1514.  Such  assignment,  etc.,  void  as  to 

creditors. 

1515.  SjDceial  partners  become  general 

partners  by  the  commission  of 
such  acts. 

1516.  Special  partners  cannot  claun  as 

creditoi's   ou  the  insolvency  of 

the  concern. 
151 Y.  Dissolution  only  made  after  four 

weeks'  notice. 
1518.  Fee  of  the  judge  of  probate,  for 

liis  services. 


Limited  part- 
nerships may 
be  formed  for 
certain  pur- 
poset. 


Consist  of 
special  and 
general  part- 
ners. 


The  general 
partners  on- 
ly can  trans- 
act business. 

Proceedings 
to  form  limit- 
ed partner- 
ships. 


Certificate  to 
be  acknow- 
ledged before 
certain  offic- 
ers. 


§  1493.  Limited  partnersliips  for  tlie  transaction  of  any 
mercantile,  meclianical,  or  mannfacturing  business,  witliin 
tliis  state,  may  be  formed  by  two  or  more  persons,  upon  tke 
terms,  and  witb  tlie  rights  and  powers,  and  subject  to  tbe 
conditions  and  liabilities  in  this  chapter ;  but  its  provisions 
must  not  be  construed  to  authorise  any  such  partnership  for 
the  purpose  of  banking,  or  insu.rance  business. 

§  1494.  Such  partnerships  may  consist  of  one  or  more 
persons,  who  arc  general  partners,  and  are,  jointly  and  sev- 
erally, responsible  as  general  partners  now  are  by  law  ;  and 
of  one  or  more  persons,  who  contribute,  in  actual  cash  pay- 
ments, a  specific  sum  as  capital  to  the  common  stock,  who 
are  called  special  partners,  and  who  are  not  liable  for  the 
debts  of  the  partnership,  beyond  the  funds  so  contributed  to 
the  capital. 

§  1495.  The  general  partners,  only,  are  authorized  to 
transact  business,  sign  for  the  partnership,  and  to  bind  the 
same. 

§  1496.  The  persons  desirous  of  forming  such  partnership 
must  make  and  severally  sign  a  certificate  containing : 

1.  The  name  or  firm  under  which  such  partnership  is  to 
be  conducted. 

2.  The  general  notice  of  the  business  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  inter- 
ested therein,  distinguishing  which  are  general  and  which 
are  special  partners,  and  their  respective  places  of  residence. 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock. 

5.  The  period  at  which  such  partnershiiD  is  to  commence 
and  terminate. 

§  1497.  The  certificate  must  be  acknowledged  by  the  sev- 
eral persons  signing  the  same,  before  a  judge  of  the  supreme 
or  circuit  court,  or  judge  of  probate,  who  must  endorse  such 
acknowledgment  and  sign  the  same. 
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§  1498.  The  certificate  and  acknowledgment  must  be  filed  certificate  to 
in  the  office  of  the  judge  of  probate  of  the  county  in  which  thejudgrof 
the  princijDal  place  of  business  of  such  partnership  is  situated,  recMded!"'^ 
and  must  be  by  such  judge  recorded  in  a  book  kept  for  that 
purpose,  free  to  inspection.     If  the  partnership  has  places  of  Recorded  in 
business  in  different  counties,  a  transcript  of  the  certificate  ^es"where"''" 
and  acknowledgment,  certified  by  the  judge  of  probate,  i'l  f^  ^e^^n-^^^ 
whose  office  it  is  filed,  must  be  filed  and  recorded  in  the  office  ducted, 
of  the  judge  of  probate  of  every  such  county. 

§  1499.  At  the  time  of  filing  the  original  certificate  and  General 
acknowledgment,  an  affidavit  of  one  or  more  of  the  general  make  and°fiie 
partners  must  also  be  filed  in  the  same  office,  stating  that  the  o^p^a^^'^ent 
sums  specified  in  the  certificate  to  have  been  contributed  by  of  the  capital 
each  of  the  special  copartners  to  the  common  stock,  have  partners, 
been  actually  and  in  good  faith  paid  in  cash. 

§  1500.  No  such  partnership  shall  be  deemed  to  have  been  Limited  part- 
formed  until  such  certificate  has  been  made,  acknowledged,  ^hen'con- 
filed,  and  recorded ;  nor  until  the  affidavit  required  by  the  ^li^f^^^  ''°™" 
preceding  section  has  been  made  and  filed. 

§  1501.  If  any  false  statement  is  made  in  such  certificate,  Jneat^L^'^**^' 
or  affidavit,  all  the  persons  interested  in  such  partnership  are  made,  aii  iia- 
liable  for  all  the  engagements  as  general  partners.  ai  partners. 

§  1502.  The  terms  of  the  partnership  must  be  pubhshed  Terms  of 
immediately  after  the  recording,  for  six  successive  weeks,  in  ^  U^'pub-'' 
two  papers  designated  by  the  judge  of  probate,  in  whose  of-  newspape'r 
fice  the  certificate  is  recorded ;  and  if  such  publication  is  not 
made,  the  partnership  shall  be  deemed  general. 

§  1503.  Affidavits  of  such  publication,  by  the  printers  of  ^^p^Inter J 
the  newspapers  in  which  the  same  is  published,  may  be  filed  evidence  of 

•   Ti.T  r,  ^  -,  ■  -i  o    -I       c  ^he  publica- 

with  the  jndge  oi  probate,  and  are  evidence  oi  tneiact.  tion. 

§  1504.  Every  renewal,  or  continuance  of  such  partner-  Renewals  to 
ship,  beyond  the  time  originally  fixed  for  its  duration,  must  the  first  part- 
be  certified,  acknowledged,  recorded,  and  an  affidavit  of  a  ^er^formed. 
general  partner  made  and  filed,  and  notice  given,  by  publi- 
cation, as  required  for  its  original  formation ;  and  every  such 
partnership,  which  is  otherwise  renewed,  or  continued,  must 
be  deemed  a  general  copartnership. 

§  1505.  Every  alteration  which  is  made  in  the  names  of  Alterations 
the  partners ;  in  the  nature  of  the  business ;  or  in  the  capital,  parTnlrship, 
or  shares  thereof;  or  in  any  other  matter  specified  in  the  ^|;'o^|n.^ry 
original  certificate,  must  be  deemed  a  dissolution  of  the  part-  partnership, 
nership ;  and  every  such  partnership  which  is  in  any  man- 
ner ^carried  on  after  such  alteration  has  been  made,  must  be 
deemed  a  general  partnership,   unless  renewed  as  a  special 
partnership,  according  to  the  provisions  of  the   preceding 
section. 

§  1500.  The  business  of  the  partnership  must  be  conduct-  if  the  name 
ed  under  a  firm,  in  whicli  the  names  of  the  general  partners  paKneHs^' 
only  are  inserted,  without  the  addition  of  the  word  "  compa-  "^«' '"  '|"^ 
ny,    or  any  other  general  term ;  and  ii  the  name  oi  any  spe-  comes  agen- 
cial  partner  is  used  in  the  firm,  with  his  privity,  he  shall  be  '^^'^  ^^'  "^'"' 
deemed  a  general  partner. 
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Suits  to  be  §  1507.  Suits  ill  relation  to  tiie  business  of  the  partnersliip 
by°orrgainst  Hiaj  be  brouglit  and  conducted  bj,  and  against  the  general 
partnm"^^    partner,  in  the  same  manner  as  if  there  were  no   special 

partners. 
Capital  con-       §  1508.  No  23art  of  the  sum  which  any  special  joartner  has  ■ 
special  part-  Contributed  to  the  capital  stock  must  be  withdrawn,  or  paid 
be  wlth-"^"*    to  him  in  the  shape  of  dividends,  profits,  or  otherwise,  at  any 
drawn.         -j-^-^-^g  during  the  continuance  of  the  partnership ;    but   any 
Special  part-  partner  may  annually  receive  lawfal  interest  on  the  sum  so  > 
ceh-rfa^rfui  contributed  by  him,  if  the  payment  of  such  interest  does  not 
Siy'profitT'^  reduce  the  original  amount  of  such  capital ;  and  if  after  the 
not  reducing  payment  of  such  interest,  any  profits  remain  to  be  divided, 

the  capital.     \     -^  •         i  •  "^    ,  •  <?  1  n,  ' 

he  may  also  receive  his  proportion  ot  such  profits. 
If  the  capital      §  1509.  If  it  ajDp Car s  that  by  the  payment  of  interest,  or 
the^eciLT*^  profits^  to  any  special  partner,  the  original  capital  has  been 
uabie To'the  ^duccd,  the  partner  receiving  the  same  is  bound  to  restore 
extent  of  the  the  amouut  iiecessarv  to  make  sfood  his  share  of  the  capital 

reduction.  -,1         ,     •     ,  , 

witfiout  interest. 
Special  part-  §  1510.  A  special  partner  may,  from  time  to  time,  exam- 
aminelntr"  ^i^®  iiito  the  statc  and  progress  of  the  partnership  concerns ; 
to  the^bu'4-^^  ^^^J  advise  as  to  their  management,  and  act  as  attorney  at 
ness,  or  act  law  j  but  must  uot  traiisact  any  other  business,  nor  be  em- 
at  raw,'biif  ployed  for  that  purpose  as  agent,  or  otherwise  ;  and  if  he  in- 
fenfotiler-^'^"  tcrfere  contrary  to  the  provisions  of  this  section,  he  is  deem- 
^is«-  ed  a  general  partner. 

General  §  1511.  The  general  jDartiicrs  are  liable  to  account  to  each 

^i^e  to^p^c-"^'  other,  and  to  the  special  jDartners,  for  their  management  of 
count,  &c.     the  partnership,  both  in  law  iind  equity,  as  other  partners. 
Partner  guii-      §  1512.  Evcry  partner  who  is  guilty  of  any  fraud  in  the 
if  uab^e^for  **  afiairs  of  the  partnership,  is  liable  civillj^  to  the  party  in- 
caused?''''     jured,  to  the  extent  of  the  damage  ;  and  is  also  guilty  of  a 

misdemeanor, 
wheniimit-       |  1513.  Evcry  sale,  assignment,  or  transfer,  of  any  of  the 
ships  become  property  or  effects  of  such  partnership,  made  by  such  part- 
preference  to  ncrship,  wlieii  insolvciit,  or  in  contemplation  of  insolvency, 
amw^'^credi  ^^  ^ftcr,  or  in  coiitemplation  of  the  insolvency  of  any  jDart- 
tors  by  as-    iicr,  with  tlic  iiitcnt  of  giving  a  preference  to  any  creditor  of 
signment,  c.  g^^]^  partnership,  or  insolvent  partner,  over  other  creditors 
of  such  partnership;  and  every  judgment  suffered,  lien,  cred- 
it,  or   security  given  by  such  partnership,  under  like  cir- 
cumstances, and  with  the  like  intent,  is  void,  as  against  the 
creditors  of  the  partnership. 
Such  sales,         §  1514.  Evciy  such  sale,  assignment,  or  transfer  of  any 
ir,b^'^?ther  of  the  property,  or  effects  of  a  general  or  special  partner, 
to  th^ecredi-^  whcu  iiisolvcnt,  or  in  contemplation  of  insolvency,  or  after, 
tors  of  the     or  in  contemplation  of  the  insolvency  of  the  partnership, 

partnership.        •,!     ,i       •  ^       n     ■     •  tot-  n    i 

witii  the  intent  ot  giving  to  any  crecutor  ol  his  own,  or  oi  the 
partnership  a  preference  over  creditors  of  the  partnership, 
and  any  judgment  suffered,  lien  created,  or  security  given, 
by  any  such  partner  under  the  like  circumstances,  and  with 
the  like  intent,  is  void  as  against  the  creditors  of  the  part- 
nership. 
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§  1515.  Every  special  partner  wHo  violates  any  provision  special  part- 
of  tlie  t^yo  preceding  sections,  or  wlio  concurs  in,  or  assents  cemed  in  tiie 
to,  any  such  violation  by  the  partnership,  or  by  any  indi-  Xve  nii°/ 
vidua!  person,  is  liable  as  a  general  partner.  era/"^  art^*^"' 

§  1516.  In  case  of  the  bankruptcy  or  insolvency  of  the  ners. 
partnershijD,  no  special  partner  is  under  any  circumstances  solvency  a''^' 
to  be  allowed  to  claim  as  a  creditor,  until  the  claims  of  all  ^^^^/If^^^' 
the  other  creditors  of  the  partnership  are  satisfied.  ciaim  as  a 

§  1517.  No  dissolution  of  such  partnership,  by  the  acts  of  ""^  '°''' 
the  parties,  must  take  place  before  the  time  specified  in  the  tToa'^akiref- 
certificate  of  its  formation,  or  in  the  certificate  of  its  renewal,  t?^g  ig°g]gj°" 
until  a  notice  of  such  dissolution  has  been  filed  and  recorded  and  pubiish- 
in  the  office  of  the  judge  of  probate,  in  which  the  original  ^eeks.  °""^ 
certificate  was  recorded ;  and  published  once  a  week  for  four 
successive  weeks  in  a  newspaper  published  in  each  of  the 
counties  where  the  partnership  has  places  of  business ;  and 
if  there  is  any  county  in  which  the  partnership  has  a  place  of 
business  in  which  no  newspaper  is  published,  then  in  a  pa- 
per published  the  nearest  thereto. 

§  1518.  The  judge  of  probate  is  entitled  to  the  following  Fees  of  the 
fees  for  services  rendered  under  this  chapter :  For  each  ac-  i^atl?  °  ^™' 
knowledgment,  fifty  cents ;  for  filing  and  recording  the 
original  certificate  and  acknowledgment,  and  each  transcript 
of  the  same,  one  dollar ;  for  each  affidavit,  twenty-five  cents ; 
for  making  out  transcript  and  certifying  the  same,  fifty 
cents ;  and  the  same  fees  on  the  renewal  or  continuance  of 
the  partnership. 


CHAPTEE  II. 


INTEREST. 


Sec.  '  Sec 

1519.  Rate  of  interest  fixed  at  eight 

per  cent. 

1520.  Interest  accrues  ou  breach  of  a 

contract. 

1521.  }  Interest  on  judgments ;  partial 

1522.  [      payments  applied  to  interest.  I  one  dollar  or  less. 

1523.  Interest  on   usurious  contracts  1 


cannot  be    collected ;  and   if 
paid,  to  be  deducted  from  the 
prmcipal  due. 
1524.     Interest  at  one  hundred  per  cent, 
on  n^tes  and  change  bills  of 


§  1519.  The  rate  of  interest  upon  the  loan,  or  forbearance  Rateof  in- 
of  money,  goods,  or  things  in  action,  is  eight  dollars  upon  at  eight  per 
one  hundred  dollars  for  one  year ;  and  at  that  rate  for  a  *^"''' 
greater  or  less  sum,  or  a  longer  or  shorter  time. 

§  1520.  All  contracts,  express  or  implied,  for  the  pa3mient  interest  ac 
of  money  or  other  thing,  or  for  the  joerformance  of  any  act  bieach"of 
or  duty,  bear  interest  from  the  day  such  money  or  thing,  <^o°"^'*ct. 
estimating  it  at  its  money  value,  should  have  been  paid,  or 
such  act,  estimating  the  compensation  therefor  in  money, 
performed. 


816  PART  2.] 


NEGOTIABLE   UsTSTRUMENTS. 


[title  3, 


Interest  on 
judgments 
and  decrees. 

Partial  pay- 
ments ap- 
plied to  the 
interest. 

Usurious 
contracts  not 
to  be  en- 
forced as  to 
the  interest. 

If  interest 
has  been 
paid  it  is  de- 
ducted from 
the  principal. 

Interest  of 
one  hundred 
per  cent,  on 
notes  and 
change  bills 
for  one  dollar 
or  less. 


§  1521.  Judgments  and  decrees  for  the  payment  of  money, 
other  than  costs,  bear  interest  from  the  day  of  rendition. 

§  1522.  When  partial  pajaiients  are  made,  the  interest  due 
is  lirst  to  be  paid,  and  the  balance  applied  to  the  payment  of 
the  principal. 

§  1523.  All  contracts  for  the  payment  of  interest  upon  the 
loan  or  forbearance  of  goods,  money,  things  in  action,  or 
upon  any  contract  whatever,  at  a  higher  rate  than  is  pre- 
scribed in  this  chapter,  are  usurious,  and  cannot  be  enforced, 
except  as  to  the  principal ;  and  if  any  interest  has  been  paid, 
the  same  must  be  deducted  from  the  principal,  and  judgment 
rendered  for  the  balance  onlj^ 

§  152-i.  All  change  bills  and  notes,  for  a  sum  not  exceed- 
ing one  dollar,  issued  or  circulated  in  this  state,  without 
authority  of  law,  bear  interest  at  the  rate  of  one  hundred  per 
cent,  per  annum,  from  the  day  of  their  date,  or  time  of  issue 
or  circulation ;  and  may  be  sued  by  the  holder  thereof,  with- 
out regard  to  the  person  to  whom  the  same  are  payable,  and 
a  recovery  had  against  the  person  issuing  or  giving  circula- 
tion to  the  same. 


CHAPTER  III. 


negotiable  instruments. 


Sec. 
1525. 


1526. 
1527. 
1528. 

1529. 

1530. 
1531. 

15.32. 
1533. 

1534. 
1535. 

1536. 


'  Sec. 
Bills  and  uotes   payable   at   a  1 1537. 

banker's,   or  private  bauldng 

houses,  are  negotiable  iiistru-  !  1538. 

ments. 
Other  instruments  also,    as   to  ;  1539. 

grace,  protest,  and  notice. 
No  grace  or  notice  required  on 

other  contracts.  I  1540. 

Paper  due  on  Christmas,  fourth  I 

of  July,  and  first  of  January,  '  1541. 

to  be  paid  the  day  previous. 
Payment  to  -whom  made,  if  pa-    1542. 

per  jjayable  to  a  fictitious  pev-  '  1 143. 

son,  or  to  bearer.  ' 

Contracts  in  writing  assignable  I 

by  indorsement. 
But  sets-off  against  the   payer    1544. 

good  until  notice. 
Acceptances    to     be    written  ;  i  1545. 

promises  in  "writing  amount  to  ' 

acceptances.  |  1546. 

Bills  to  be  accepted  on  the  paper,  j 
Damages  for  breach  of  promise  1 1547. 

to  accept  a  bill,  though  not  I 

Avi-itten.  i  1548. 

Retaining  the   bill   more   than  | 

twenty-four  hours  is  an  accept-  I  1549. 

ance.  > 


Damages  on  inland  and  foreign 
bills,  for  uon-pajanent. 

Damages  include  all  charges  but 
interest  and  protest  fees. 

When  bill  is  payable  in  our  cur- 
rency, damages  cover  the  ex- 
change. 

When  payable  in  other  currency, 
the  exchange  is  added. 

Damages  and  charges  on  pro- 
test, for  non-acceptance. 

Notice  of  protest,  where  sent,  &g. 

Maker  of  notes  not  negotiable, 
over  fifty  dollars,  to  be  sued 
to  first  court,  to  charge  the 
indorser. 

Notes  of  less  than  fifty  dollars 
to  be  sued  in  thirty  days. 

Suit  may  be  waived  by  written 
consent. 

Excuses  for  not  suing,  obtaining 
judgment,  <fec. 

Irregular  indorsements  or  as- 
signments require  suit,  <fee. 

The  assignor  pays  the  costs  of 
suit  against  the  maker. 

Inland  and  foreign  biUs  defined. 


diangeVnd"    •    ^  '^^^^^  ^^^'^^  °^  cxchaugc  and  promissory  notes  payable 
notes  paya-    m  moucy  at  a  bank  or  private  banking  house,  are  governed 
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by  the  commercial  law,  except  so  far  as  the  same  is  clianged  glfverned^by 
by  this  code.  ^^^^ i^w^^"^' 

§  1526.  All  other  instrmnents  payable  in  money,  at  a  bank  other  instru- 
or  private  banking  hoase,  are  governed  by  the  commercial  payment  of 
law,  as  to  days  of  grace,  protest,  and  notice.  ■"''°«y'  '^^• 

§  1527.  No  days  of  grace  are  allowed  on  any  contracts,  no  grace  ai- 
except  those  enumerated  in  the  two  preceding  sections.  eT^con°tra°cts! 

§  1528.  If  any  paper  payable  in  this  state,  entitled  to  grace.  Paper  due  on 
by  the  allowance  thereof"   becomes  due  on  Christmas,   the  day'4tTjuiy 
fourth  day  of  July,  or  the  first  day  of  January,  such  paper  ^^J^  ^"^'^  J^^i- 
is  due  on  the  day  previous  to  such  day,  unless  such  previous  paid  on  day 
day  is  Sunday,  in  which  case  it  is  due  on  the  Saturday  j)tg- 
ceding, 

§  1529.  All  bonds,  bills,  or  notes,  except  those  issued  to  Paper  paya- 
circulate  as  mone}'',  payable  to  any  thing  or  bearer ;  to  any  tio^usVrson' 
fictitious  person  or  bearer ;  or  to  bearer  only,  must  be  con-  °4o^'to''ie  ° 
strued  as  payable  to  the  person  from  whom  the  consideration  p^'*!- 
moved ;  if  payable  to  an  existing  person  or  bearer,  must  be 
construed  as  if  payable  to  such  person  or  order. 

§  1530.  All  bonds,  contracts,  and  writings  for  the  payment  ^awl"^l^^lf, 
of  money,  or  other  thing;  or  the  performance  of  any  act  or  signabieV 
duty,  are  assignable  by  indorsement,   so  as  to  authorize  an  ment." ' 
action  thereon  by  each  successive  indorsee. 

§  1531.  All  contracts  and  writings,  except  bills  of  exchange,  ^5^' °/  ^et- 

"->.  .  1  T         1  ■        1      off  until 

promissory  notes  payable  ni  money  at  a   bank  or  private  notice  of  as- 
banking  house,  and  paper  issued  to  circulate  as  money,  are  ^'="'"^°'- 
subject  to  all  payments,  sets-ofi",  and  discounts,  had  or  pos-  ^^"""ex-^ 
sessed  against  the  same  previous  to  notice  of  the  assignment  cepted. 
or  transfer. 

§  1532.  No  person  within  this  state  must  be  charged  as  the  ^/"^is^'Jf  ^e 
acceptor  of  a  bill  of  exchange,  unless  his  acceptance  is  in '"  writing. 
writing,  signed  by  himself  or  agent. 

§  1533.  An  unconditional  promise  in  writing,  to  accept  a  ^ritin^loVcN 
bill  before  it  is  drawn,  amounts  to  an  actual  acceptance.  cept  amounts 

§  1531:.  Every  holder  of  a  bill  presenting  the  same  for  ance!  ^*^°*^^ ' 
acceptance,  may  require  that  the  acceptance  be  written  on  proJestouJ'^ 
the  bill ;  and  a  refusal  so  to  do,  is  a  refusal  to  accept,  and  the  "'^t  accepted. 
bill  may  be  protested  for  non-acceptance. 

§  1535.  The  three  last  sections  must  not  be  construed  to  breach  of  ^°^ 
impair  the  right  of  any  person  to  whom  a  promise  to  accept  promise  to 
a  bill  has  been  made,  and  who,  on  the  faith  of  such  promise,  loan  if  not 
has  negotiated  the  bill,  to  recover  damages  of  the  person  '^""®°- 
making  such  promise,  on  his  refusal  to  accept  such  bill. 

§  1536.  Every  person  upon  whom  a  bill  of  exchange  is  on  the  de- 
drawn,  and  to  whom  the  same  is  delivered  for  acceptance,  bi^?for°L* 
who  refuses,  within  twenty -four  hours  after  such  delivery,  or  tliJuin"'^-^  foj 
within  such  other  period  as  the  holder  may  allow,  to  return  longer'than 
the  bill,  accepted  or  non-accepted,  to  the  holder,  must  bchours'lsan 
deemed  to  have  accepted  the  same.  acceptance. 

§  1537.  The  damages  on  inland  bills  of  exchange,  protested  Damages  on 
for  non-payment,  are  ten  per  cent. ;  and  on  foreign  bills  of  foreign  bins 
exchange,  protested  for  non-payment,  fifteen  per  cent,  on  the  mont!"^'^^' 
sum  drawn  for. 


ance. 
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Damages  in-      §  1538.  Sucli  damaofes  are  in  the  place  of  all  charges 

elude  all  J.  J.        _c  ^      !_   ■  i  •,  n  ,         O      ' 

charges  ex-  cxccpt  costs  01  piotcst  incuiTea  previous  to,  and  at  the  time 
piotesuind  of  giving  notice  of  non-payment ;  but  the  holder  may  recover 
interest.       legal  interest  upon  the  aggregate  amount  of  the  principal  sum 

specified  in  such  bill,  and  of  the  damages  thereon,  from  the 

time   at   which   payment   of  the   principal  sum   has   been 

demanded,  and  costs  of  protest. 
Damages  §  1539.  If  the  aiiiount  in  such  bill  specified  is  expressed  in 

me^of  ex-  money  of  the  United  States,  the  amount  due  thereon,  and  of 
whTnplya-  ^^^  damages  herein  allowed  for  the  non-payment  thereof, 
bie  In  United  uiust  bc  asccrtaiiied  without  reference  to  the  rate  of  exchano-e 
^^a  es  mo-    j^g^^^gg^  ^iy[g  statc,   and  the  place  on  which  such  bill  was 

drawn,  at  the  time  of  the  demand  of  payment,  or  notice  of 

non-payment. 
Bills  payable      §  1540.  If  the  aiiiount  in  such  bill  specified  is  expressed 

in  foreign        •       ,  i  ^  n        ■  J-  ■. 

currency  ui  the  moucy  or  currency  of  any  foreign  country,  then  the 
chlnge^adcu"  amouut  duG,  exclusive  of  the  damages  payable  thereon,  must 
e'l-  be  ascertained  and  determined  by  the  rate  of  exchange,  or 

the  value  of  such  foreign  currency  at  the  time  of  the  demand 
of  payment. 
Damages  on      §  1641.  Where  a  bill  of  exchange  is  protested  for  non-ac- 
non-a^cept-   ceptaucc,  thc  saiiic  rate  of  damages  is  allowed  as  in  the  case 
of  a  protest  for  non-payment ;  and  such  damages  are  in  the 
place  of  all  charges,  except  costs  of  protest  incurred  previous 
to,  and  at  the  time  of  giving  notice  of  non-acceptance ;  but 
the  holder  is  entitled  to  recover  legal  interest,  exclusive  of 
the  damages,  upon  the  amount  of  the  principal  sum,  from  the 
time  when  the  same  would  have  become  payable,  if  accepted ; 
interest  on  the  damages  from  the  demand  of  acceptance,  and 
costs  of  protest. 
Notice  of  pro-      §  1542.  lu  all  cascs  where  notice  of  the  non-acceptance  of 
office°of"tiie   a  bill  of  cxchaugc,  or  non-payment  of  a  bill  of  exchange, 
the  «me^of''  proniissoiy  note,  or  other  negotiable  instrument,  is  given  by 
indm°l"'     ^^i^dmg  the  same  by  mail,  it  is  sufficient  if  such  notice  is 
the  biii.°      directed  to  the  place  where  the  person  sought  to  be  charged 
by  such  notice  resided  at  the  time  of  drawing,  making,  or 
indorsing  such  bill,  note,  or  negotiable  instrument;  or  to  the 
Exception,    post  of&ce  nearest  his  residence  at  that  time,   unless  at  the 
time  of  af&xing  his  signatm^e  to  such  bill,  note,  or  instrument, 
he  specifies  thereon  the  post  ofiice  to  which  he  requires  the 
notice  to  be  addressed, 
futfovtrfe      §  ^^^^-  ^^^  ^^^  contracts  assigned  by  writing,  except  bills 
tydouars,     of  cxchangc,  or   other   instruments,  and   notes   payable   in 
ti^wf  paplr",  money,  at  a  bank,  or   private   banking   house,  when   the 
firs^t'coiin  in  amount  duo  is  over  fifty  dollars,  to  charge  the  indorser,  or 
chir''e°in-    ^^^^^^^^^  suit  uiust  bc  brought  against  the  maker  in  the 
dorser. '"     couuty  of  his  resideucc,  to  the  first  court  to  which  suit  can 
properly  be  brought,  after  making  the  indorsement  or  as- 
signment ;  and  if  judgment  is  obtained,  execution  must  be 
issued,  returnable  to  the  next  court  thereafter,  and  his  inabil- 
ity to  answer  such  judgment,  proved  by  the  return  of  "no 
property." 
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§  154:4:.  To  charge  an  indorser  or  assignor  on  siicli  con-  Notes,  &c., 
tracts,  when  the  sum  due  does  not  exceed  fifty  dollars,  suit  f^s^stuanMty 
must  be  brought  against  the  maker  within  thirty  days  after  s°"5^[^\hh-t^ 
such  contract  is  due,  or  payable ;  or  if  assigned,  or  indorsed  days  after 
after  the  same  is  due,  within  thirty  days  after  such  assign-  sigued,  tl'., 
ment  or  indorsement  is  made;  and  on  obtaining  judgment,  "harge'tue 
an  execution  must  issue  retui-nable  within  thirty  days  there-  i"dorser. 
after ;  and  the  inability  of  such  maker  to  pay  such  judgment 
proved,  as  in  the  preceding  section. 

§  1545.  The  time  for  bringing  the  suit,  as  required  by  the  The  indorser 
two  preceding  sections,  may  be  extended,  or  waived,  by  the  the^sui^n 
consent  of  the  indorser  or  assignor,  in  writing,  signed  by  him.  '^"""s- 

§  1546.  The  holder  of  such  indorsed  or  assigned  contract  Excuses  for 
is  excused  from  bringing  the  suit,  obtaining  the  judgment,  "';''j  ^^^f^^_^ 
and  issuing  the  execution  thereon  :  ingjudgment 

1.  When  the  maker  has  no  known  place  of  residence  in  ecuu^n?^^^' 
the  state. 

2.  When,  hj  the  use  of  ordinary  diligence,  such  residence 
cannot  be  ascertained. 

8.  When  a  suit  has  been  commenced  in  the  county  of  the 
residence  of  the  maker,  and  a  summons  to  the  first  and  next 
succeeding  court  returned  "not  found,"  by  the  proper  officer. 

4.  When  a  judgment  against  the  maker  has  been  defeated 
in  whole,  or  in  part,  by  a  defence  to  the  merits  of  such  con- 
tract, or  writing ;  or  a  set-ofi"  against  any  other  than  the  in- 
dorsee or  assignee. 

5.  When  any  defence  except  a  set-off  to  the  merits  of  such 
contract,  or  writing,  exists,  which  would  prevent  a  judgment 
for  all,  or  any  portion  of  the  sum  due ;  or  the  value  of  the 
thing  pa^'able  by  such  contract  or  writing, 

(3.  When  the  maker  dies  before  the  time  expires  for  bring- 
ing suit,  or  if  after  suit  brought  his  estate  is  declared  insol- 
vent. 

§  1547.  All  assignments,   or  indorsements  in  vv^riting,  of  iweguiar  as- 
the  contracts  embraced  by  the  provisions  of  sections  1543  ^!^""o'^be'' 
and  1544,  whether  regular  or  irregular,  must  be  construed  oonstiued  as 
as  within  the  meaning  of  the  last  four  sections,  unless  the  suits!'&c^ 
contrary  clearly  appear,  from  such  assignment  or  indorse- 
ment. 

§  1548.  The  costs  in  the  suit,  against  the  maker  of  such  Assignor  or 
assigned  or  indorsed  contract,  are  recoverable  in  the  suit  plays  costs  of 
against  the  assignor  or  indorser.  «""• 

§  1549.  All  bills  drawn  and  ]myable  within  this  state,  are  imandami 
inland  bills;  and  those  drawn  in  this  state  and  ])a3'able  else-  defined/'  ^ 
where,  are  foreign  bills,  within  the  meaninL;-  of  this  chapter. 
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VOID    CONTRACTS. 

CHAPTEE  ly. 


[title  8, 


OF   VOID   contracts. 

Article  1.  Of  the  prevention  of  frauds  and  perjuries. 

"         2.  Of  contracts  in  consideration  of  not  bidding  for  public  lauds. 
"         S.  Gambling  and  wagering  contracts. 
"         4.  Contracts  made  on  Sunday. 

ARTICLE  I. 


Of  the  ]ireverdion  of  frauds  and  perjuries. 


Sec. 
1550. 


1551. 
1552. 
1553. 


Conveyances,  etc.,  of  personal 
property  in  trust  for  the 
grantor  are  void  as  to  his 
creditors. 

Certain  contracts,  <fee.,  to  be  in 
wi"iting ;  else  void. 

Auetioneei-'s  written  memoran- 
dum sufficient. 

Representations  of  another's  cred- 
it, ifec,  to  be  in  writing,  or 
else  not  actionable. 


Sec 
1554. 


1555. 


1556. 


All  instruments  made  to  hinder, 
delay,  or  defraud  creditors, 
tfec,  void  as  to  creditors,  <fec. 

Mortgages,  (fcc,  void  as  to  cred- 
itors, if  the  grantor  reserve  a 
benefit. 

General  assignments ;  enure 
equally  to  all  creditoi's. 


Conveyan- 
ces, &c.,  of 
personal 
property,  in 
trust  for  the 
grantor, 
verbal  and 
written  are 
void  as  to  his 
creditors. 

Certain  a- 
greements     ' 
void  if  not  in 
writing,  &c. 

7  Port.  T3 ;  16 
Ala.,  204. 

7  Ala.,  161. 


6  Ala.,  415. 
4  Ala.,  230, 
390 ;  6  Ala., 
594 ;  10  Ala., 
50,140;  11 
Ala.,  259 ;  12 
Ala.,  569  ;  14 
Ala.,  590,611; 
16  Ala.,  117. 


6  Ala.,  581 ;  8 
Ala.,  546,948; 
9  Ala.,  269, 
755;  13  .Ma., 
871 ;  15  Ala., 
276. 


§  1550.  All  deeds  of  gift,  all  conveyances,  transfers,  and 
assignments,  verbal,  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  tlie  person  making  the 
same,  are  void  against  creditors  existing,  or  subsecjuent,  of 
such  person. 

§  1551.  In  the  following  cases,  every  agreement  is  void, 
unless  such  agreement,  or  some  note  or  memorandum  there- 
of, expressing  the  consideration,  is  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorized  in  writing. 

1.  Every  agreement  which,  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof. 

2.  Every  special  promise,  by  an  executor,  or  administra- 
tor, to  answer  damages  out  of  his  own  estate, 

8.  Every  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another. 

4.  Every  agTcement,  promise,  or  undertaking,  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

5.  Every  contract  for  the  sale  of  goods,  chattels,  or  things 
in  action,  for  a  price  exceeding  two  hundred  dollars,  unless 
the  buyer  accepts  and  receives  part  of  such  goods  and  chat- 
tels, or  the  evidences,  or  some  of  them,  of  such  things  in  ac- 
tion ;  or  unless  the  buyer,  at  the  time,  pay  some  part  of  the 
purchase  money. 

6.  Every  contract  for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  of  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year,  unless  the  purchase  money, 
or  a  portion  thereof,  be  paid,  and  the  purchaser  be  put  in 
possession  of  the  land  by  the  seller. 
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§  1552.  When   goods,  or  things   in   action,  are   sold,  or  Memoran- 
lands,  tenements,  or  hereditaments,  sold  or  leased  at  public  &c!^maSbV 
auction,  and   the   auctioneer,  his  clerk  or   agent,  makes   a  eri-'iT/hu"" 
memorandum  of  the  property,  and  price  thereof  at  which  it  ^lei-k  or 
is  sold  or  leased,  the  terms  of  sale,  the  name  of  the  purchaser,  ficient. 
or  lessee,  and  the  name  of  the  person  on  whose  account  the 
sale  or  lease  is  made,  such  memorandum  is  a  note  of  the  con- 
tract, within  the  meaning  of  the  preceding  section. 

§  1553.  No  action  can  be  maintained  to  charge  any  person,  certain  rep- 
by  reason  of  any  representation  or  assurance  made,  concern-  to  be  in  writ- 
ing the  character,  conduct,  ability,  trade,  or  deahngs  of  any  l^fn^ues  on*^' 
other  person,  when  such  action  is  brought  by  the  person  to  *^*^™- 
whom  such  representation  or  assurance  was  made,  unless  the 
same  is  in  writing,  signed  by  the  party  sought  to  be  charged. 

§  1554.  All   conveyances,  or   assignments   in  writing,  or  conveyan- 
otherwise,  of  any  estate  or  interest,  in  real  or  personal  prop-  ment^Tbonds, 
erty ;  and  every  charge  upon  the  same,  made  with  intent  to  hrnde^X^iay 
hinder,  delay,  or  defraud  creditors,  purchasers,  or  other  per-  <"■  defraud 
sons,  of  their  lawful  suits,  damages,  forfeitures,  debts,  or  de-  &c.,  Void' as 
mands ;  and  every  bond,  or  other  evidence  of  debt,  given,  *"  '^*'°' 
suit  commenced,  decree  or  judgment  suifered,  with  the  like 
intent,  against  the  persons  who  are  or  may  be  so  hindered, 
delayed,  or  defrauded,  their  heirs,  personal  representatives, 
and  assigns,  are  void. 

§  1555.  Every  deed  of  trust,  mortgage,  or  other  security,  conveyances 
hereinafter  made,  to  secure  any  preexisting  debt,  whether  crediror3°if 
such  debt  is  due,  or  not,  or  absolute,  or  conditional,  is  fraud-  any  advant- 
ulent  and  void,  as  to  the  creditors  of  the  grantor,  when  any  served  to  the 
creditor  provided  for  thereby  is  required  to  make  any  release,  ^'■'*"'°''- 
or  to  do  any  other  act  impairing  his  existing  rights,  before 
participating  in,  or  receiving  the  securities  therein  provided 
for  him. 

§  1556.  Every  general  assignment,  made  by  a.  debtor,  by  General  as- 
which  a  preierence,  or  priority  ot  payment  is  given  to  one  enure  to  the 
or  more  creditors,  over  the  remaining  creditors  of  the  grant-  ofau  credit' 
or,  shall  be,  and  enure,  to  the  benefit  of  all  the  creditors  of  '°'■^• 
the  grantor  equally.     ' 


ARTICLE  II. 

Of  contracts^  in  consideration  of  not  lidding  for  jpublic  lands. 


Sec.  ',  Sk( 


1557.  Agreements  not  to  bid,  unlawful. 

1558.  No  public  land  to  be  bid  off  im- 

der  a  contract  to  resell. 

1559.  Such  contracts  void ;  penalty  for 

makina:  them. 


loGO.  A  party  to  the  contract  is  a  com- 
petent Avitncss,  (fee. 

1561.  Lnjjrovements  on  such  lands  may 
be  sold. 


§  1557.  No  person  must,  directly  or  indirectly,  receive  any  Agreements 
money  or  thing  of  value,  in  consideration  of  not  bidding  at  ""*'."  \^^  ^^^ 
any  sale  of  public  lands  within  this  state.      '  unlawful. 
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VOID   CONTRACTS. 


[title  3, 


No  public  §  1658.  No  person  must  bid  off  any  of  the  public  lands 

j)W  off'iinder  witliin  this  state,  imder  an  agreement,  previously  made,  to 
.a  contract  to  j;rr^^gfer  ^he  Same  or  any  part  thereof,  or  interest  therein,  for 
a  premium  or  advance  to  be  paid  therefor. 

§  1659.  All  contracts  in  violation  of  the  provisions  of  the 

two  preceding  sections,  are  void ;  and  any  person  violating 

such  provisions,  forfeits  double  the  amount  of  mone}"  or  value 

of  the  thing  received,  or  agreed  to  be  received,  one  half  to  the 

use  of  the  person  suing  for  the  same,  the  other  to  the  state. 

§  1560.  In  any  suit  to  enforce  any  contract  founded  on  the 

considerations  specified  in  this   article,  '  such   consideration 

tent  witness,  may  bc  proveu  by  the  party  to,  or  any  other  person  having 

fe"ndanrmay  a  kuowlcdge  of  the  sauic,  without  regard  to  such  person  be- 

be  sworn.     ^^^  ^  -poTtj  to,   or  interested  in  such  suit ;  umless  the  person 

against  whom  the  evidence  is  offered  to  be  given,  denies  on 

oath,  the  truth  of  v.^hat  such  witness  offers  to  swear. 

§  1561.  Nothing  in  the  preceding  sections  of  this  article 
must  be  so  construed  as  to  prevent  any  person  who  has  made 
may  be  sold,  improvements  on  public  lands  from  selling  the  same,  and 
receiving  the  purchase  money  t]ierefbr. 


■resell. 

;Suoh  con- 
tract void. 

Penalty  for 
violation  of 
this  law. 


A  party  to 
the  contract 
is  a  compe 


Improve- 
ments on 
public  lands 


ARTICLE  III. 


Gambling  and  ivagering  contracts. 


1562.  Sucli  contracts  void,  and  money, 
4c.,  paid,  may  be  recovered. 

1568.  Any  person  may  recover  money, 
<tc.,  so  paid,  for  the  use  of  the 
v\'ile  or  cliild  of  the  loser. 

1564.  One  judgment  bars  other  suits  for 

the  same  cause. 

1565.  The  winner  may  bo  giiruisheed 

by  a  creditor,  (fee. 

1566.  Gamislmrent  bars  another  suit. 


Sec. 

1567.  And  a  prior  judgment  bars  the 

ganushment. 

1568.  The  loser  is  a  competeut  -witDess, 

and  the  defendant  may  deny 
the  charge  on  oath. 

1569.  Evidence  then  required,   as    in 

other  suits. 
15*10.  The  answers  of  the  parties  do  not 
subject  them  to  prosecution, 
(fee. 


Gaming  con-  g  1562.  All  coiitracts  fouudcd,  iu  whole  or  in  part,  on  a 
aiouey,  &c!,  gambling  consideration,  are  void ;  and  any  person  who  has 
contracts"*^''  p^itl  aiiy  nioncy,  or  delivered  any  thing  of  value,  lost  upon 
Mver^edb^ '  ^^7 game,  or  wager,  may  recover  such  money,  thing,  or  its 
action  within  valuc,  by  actlou  commenced  within  six  months  from  the 

six  months.      ,  •  r>  i  j  n    t 

time  01  such  payment  or  delivery. 
Any  person       |  1563.  Any  othcr  pcrsou  may  also  recover  the  amount 
the  use  of  the  of  such  moncy,  thing,   or  its  value,  by  action  commenced 
next  of  kki  of  within  twelve  months  after  the  paymxent  or  delivery  thereof, 
the  loser,      for  the  usc  of  the  wife ;  or  if  no  wife,  the  child,  or  children ; 

and  if  no  child,  or  children,  the  nest  of  kin  of  the  loser, 
onejudg-         §  1564.  A  judgment  under  cither  of  the  two  preceding 
to^Mothtr*'' sections,  for  the  amount  of  money  paid,  thing  dehvered,  or 
sa^mfcau^se.  ^^^  value,  is  a  good  defence  to  any  action  brought  for  such 

money,  thing,  or  its  value,  under  the  provisions  of  the  other 

section. 
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§  1565.  Any  creditor  of  such  losing  party  may,  at  any  The  winner 
time  within  two  years  from  the  payment  of  such  money,  or  i^she^ly'' 
delivery  of  such  thing,  garnishee  the  winner,  as  other  debtors  i^creuitoi- 
are  garnishee d  upon  attachments  or  upon  judgments  ;  andif  j'ears? 
such  garnishee  fails  to  appear,  judgment  may  be  rendered     '" 
against  him,  as  against  otlier  garnishees  failing  to  answer; 
the  answer  of  the  garnishee  shall  not  be  evidence  against  him 
in  a  criminal  prosecution. 

§  1566.  A  judgment  recovered  by  a  creditor  under  the  g^g^  ^^r^. 
provisions  of  the  preceding  section,  is  a  defence  to  any  action  ishment  bars 
brought  by  any  person,  under  the  j^rovisions  of  sections  1563 
and  1561:. 

§  1567.  In  like  manner,  a  judgment  recovered  under  the  Anajuig. 
provisions  of  sections  1563,  or  1561,  is  a  defence  to  any  pro-  ^redVyUiI" 
ceeding  on  any  garnishment  served  after  the   recovery   of  |he'^u,e''/f'!h 
such  judgment;  and  the  court  may  make  any  order  staying  wife,&c., 
proceedings,  as  may  be  necessary  to  protect  the  rights  of  the  nilhrnentf" 
defendant. 

§  1568.  In  suits  brought  under  the  provisions  of  this  arti-  Theioserisa 
cle,  to  enforce  any  contract  alledged  by  the  defendant  to  be  ^it^ess'^ua. 
founded,   in  whole  or  in  part,  on  a  gambling  or  wagering  jeas  thsai- 
consideration ;  or  on  the  trial  of  a  garnishment  under  the  pro-  Jeny  the 
visions  of  section  1565,  the  loser  is  a  competent  witness,  un-  ^'"='^^°'^°a"'' 
less  the  facts  he  offers  to  swear  to  are  denied  on  oath  by  the 
adverse  party. 

§  1589.  If  the  adverse  party  to  such  suit,  or  garnishment,  case  then  to 
is  not  the  winner,  and  swears  that  he  does  not  believe  the  in  oft°erjuit3 
evidence  offered,  the  facts  must  be  proven  as  in  other  cases.  Either  party 

§  1570.  In  any  action  brought  under  the  provisions  of  this  tmLea  itut 
article,  either  party  may  be  examined,  on  interrogatories,  as  ^^^  ^^"swer 


doe3  not  sub- 


in  otlior  cases ;  but  the  answer  of  the  party  cannot  be  used  J^*^'  ^'^-^  ^°  * 

,   T   .        .     '  .      .       ,  .J-         •■'  prosecution. 

aganist  iiim  m  any  criminal  prosecution. 


ARTICLE  IV. 

Contracts  riiadc  on  Simday. 

Sec.  1571.  Sucli  coutmcts  void,  excqjt  iu  case  of  necessity,  or  for  works  of 

charity.  Contracto 

•^ '  made  on  Sun« 

day  are  votd, 

§  1571.  All  contracts  made  on  Sunday,  unless  for  the  ad-  fa^lfa.^sgfi  • 
vaucemcnt  of  religion,  or  in  the  execution,  or  for  the  per- j'j' '"-'a-' -^s^j' 
formance  of  ronie  worl;:  of  charity,  or  in  case  of  necessity,  9  Aiai.'ios.  ' 
are  void. 
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(Uttle  4. 

ESTATES  OF  DECEDENTS. 

Ch.^pteii  1.  Descents  smd  distributions. 

•'       2.  Wills. 

"       3.  The  grant  of  letters  testamentary,  or  of  administration. 

"  4.  Of  the  removal  of,  and  requii-ing  additional  bonds  of  executors  and 
administrators,  and  proceedings  on  the  discovery  of  a  'will  after 
the  grant  of  letters. 

"  5.  Collecting  the  propeity  of  the  deceased,  inventory,  appraisement, 
and  return  thereof 

"       6.  Of  the  powers  and  duties  of  executors  and  administrators. 

•'       7.  Proceechngs  as  to  insolvent  estates. 
8.  Sale  of  lands  for  distribution. 

"  9.  Compelling  executors  and  administrators,  whose  authority  has 
ceased,  to  make  settlements. 

•'     10.  Of  the  presentation  of  claims. 

"     11.  Of  appeals. 

"     12.  Miscellaneous  provisions. 

"  13.  General  provisions  as  to  rights  and  habilities  of  executors  and  ad- 
ministrators. 

CHAPTER  I. 

DESCENTS   AND   DISTRIBUTIONS. 

Sec.  Sec. 

1572.  Provisions  for  descent  of  real    1581.     Distribution  of  personal  estate. ; 

estate.  "widow's  portion. 

1573.  Lineal  descendants   take  their    1582.     Advancements  to  children,  de- 

ancestors'  share.  ducted  from  their  share. 

1574.  No  representation  among  colla-    1583.     Distribution  Avhen  the  advance- 

terals ;  exception.  ,  ment  is   greater,    and   when 

1575.  Degrees  of  kindred,  computed,  less  than  a  share. 

by  the  civil  law.  '  1584.     Considered  a  part  of  the  estate 

1576.  No   discrimination  against   the  |  from  which  made. 

half  blood;  exception.  11585.     Value  of  the  advancement,  how 

1577.  Posthmnous  children,  inherit  as  I  determined. 


others. 
Bastards  inherit   from  the  mo- 
ther,   and   the   mother   from 
them. 

1580.     Disposition  of  real  estate,  when 
the  next  heir  is  an  alien. 


1578 
1579 


1586.  Advancement  made  to  the  par- 

ent deducted  from  the  descen- 
dants' share. 

1587.  What  considered   an   advance- 

ment. 

1588.  Heirs,  tfec,  take  as  tenants  in 


Descent  of         §  1572.  The  Tcal  estate  of  persons  dying  intestate,  as  to 
real  estate,    g^^,]^  estate,  descencls,  subject  to  the  payment  of  his  debts, 

the  charges  against  the   estate,  and  the  widoAv's  dower,  as 

follows : 

1.  To  the  children  of  the  intestate,  or  their  descendants, 
in  equal  parts. 

2.  If  there  are  no  children,  or  their  descendants,  then  to 
the  brothers  and  sisters  of  the  intestate,  or  their  descendants^ 
in  equal  parts. 

10  Ala.,  622.  3.  If  there  are  no  children,  or  their  descendants,  no 
brothers,  or  sisters,  or  their  descendants,  then  to  the  father, 
if  living,  if  not,  to  the  mother. 

9  For.  49T.  ^-  ^^  there  are  no  children,  or  their  descendants,  no- 
brother,  or  sister,  or  their  descendants,  no  father,  or  mother. 
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tlien  to  the  next  of  kin  of  tlie  intestate,  in  equal  degree,  in 
equal  parts. 

5.  If  there  are  no  children,  or  their  descendants,  no 
brother,  or  sister,  or  their  descendants,  no  father,  or  mother, 
or  next  of  kin,  capable  of  inheriting,  the  whole  estate  goes 
to  the  husband  or  wife  of  the  intestate,  if  capable  of  taking ; 
and  if  there  is  no  husband,  or  wife,  it  escheats  to  the  state. 

§  1573.  Under  the  provisions  of  the  preceding  section,  the  Lineai  de- 
lineal  descendants,  in  equal  degree,  represent  their  ancestor  ;  take'th"'* 
that  is,  the  children  of  a  deceased  child,  brother,  or  sister  of  ^jJ^J^  Xch^ 
the  intestate,  are  entitled  to  inherit,  in  equal  parts,  the  same  their  ances- 
share  which  such  deceased  child,  brother,  or  sister,  would  hlMtoken. 
have  inherited,  if  living ;  the  grand-children  of  such  deceased 
child,  brother,  or  sister,  taking  in  equal  parts  the  same  share 
their  parents  would  have  inherited,  if  living. 

§  1574.  There  is  no  re23resentation  among  collaterals,  ex-  nq  represen- 
cept  with  the  descendants  of  the  brothers  and  sisters  of  the  coiiat'er^s°.°^ 

intestate.  Exception. 

§  1575.  The  degrees  of  kindred,  must  be  computed  ac-  ^^'^y^t^j  ,, 
cording  to  the  rules  of  the  civil  law.  the  cmi  law. 

§  1576.  There  is  no  distinction  made  between  the  whole  no  distinc- 
and  the  half  blood  in  the  same  degree,  unless  the  inheritance  a°aiSt Ifeh-s 
came  to  the  intestate  by  descent,  devise  or  gift,  from,  or  of,  ofhaifbiood. 
some  one  of  his  ancestors ;  in  which  case,  all  those  who  are   '^'^^^  "'°^' 
not  of  the  blood  of  such  ancestor  are  excluded  from  the  in- 
heritance, as  against  those  of  the  same  degree. 

§  1577.  Posthumous  children  of  the  intestate  inherit,  as  Postjiumous 

.„"  .,.,.„.  ,  .,  p.,.  '  children  of 

II  born  m  his  liie  time ;   but  no  right  oi  inheritance  accrues  the  intestate 
to  any  other  person  than  the  children  of  the  intestate,  unless  ofher'chu- 
born  at  his  death.  '^'■™- 

§  1578.  Every  illegitimate  child  is  considered  as  the  heir  Bastarda 
of  his  mother,  and  inherits  her  estate  in  whole  or  in  part,  as  ™omthe"^^ 
the  case  may  be,  in  like  manner  as  if  born  in  lawful  wedlock.  "^°''^®''- 

§  1579.  The  mother  or  kindred  of  an  illegitimate  child,  7^^  mother 
on  the  i^art  of  his  mother,  are,  in  default  of  children  of  such  a  bastard, 
illegitimate  child,  or  their  descendants,  entitled  to  inherit  his  ^'^' 
estate. 

§  1580.  When  the  next  of  kin  of  the  intestate  are  incapa-  when  the 
ble  of  inheriting,  from  alienage,  the  estate  descends  to  the  ahen'thT 
nearest  of  kin  of  the  intestate,  who  is  a  citizen  of  the  United  "vh'o^s  adti- 

StateS.  ^en  inherits. 

§  1581.  The  personal  estate  of  persons  dying  intestate,  as  Distribution 
to  such  estate,  after  the  payment  of  the  debts  and  charges  cltute!°"^' 
against  the  estate,  is  to  be  distributed  in  the  same  manner  as 
his  real  estate,  and  according  to  the  same  rules  ;  except  that  wMow-spor- 
the  widow,  if  there  are  no  children,  or  but  one  child,  is  enti- 
tled to  one-half ;  if  more  than  one,  and  not  more  than  four, 
to  a  child's  part,  and  if  more  than  four  children,  to  one-fifth 
part. 

§  1582.  Any  estate,  real  or  personal,  which  has  been  given  A<ivanM. 

"  .  J.'.l  '  O  mentstochil- 

by  any  intestate  m  his  liie  time,  as  an  advancement,  to  any  Jien  deduct- 
child,  or  other  lineal  descendant,  must  be  considered  as  part  sharnf"thc 
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estate.  4  Ala.  of  the  estate,  so  far  as  regards  the  division  and  distribution 
414;' 13 Alt.  thereof,  amongst  his  children,  or  their  descendants;  and 
^^^'  must  be  taken  by  such  child  or  descendants,  towards  his 

share  of  the  estate  of  the  deceased. 
If  advance-  §  lo83.  If  the  amouut  of  such  advancement  is  equal  to, 
ment  ex-  or  cxcecds  the  share  of  the  heir  so  advanced,  he  is  excluded 
the  party  '  froiu  aiiy  furtlicr  portion  in  the  division  and  distribution  of 
takes  noth-  ^^^  estatc,  but  it  is  not  required  to  refund  any  part  of  such 
If  less  it  is  advancement ;  and  if  the  amount  so  received  is  less  than  his 
deducted  share,  he  is  entitled  to  as  much  more  as  will  give  him  a  full 
share. '"       sharc  of  the  estate  of  the  intestate. 

If  advance-       §  1584.  If  thc  advancement  is  made  in  real  estate,  the 
mentis  made  yaluc  thcrcof  for  the  purposcs  of  the   preceding  section,  is 
personal  es-  to  bc  cousidcred  as  part  of  the  real  estate  to  bo  divided  ;  and 
sfdered  part  if  it  bc  iu  pcrsoual  property,  it  is  to  be  considered  as  part  of 
tate"'^^  ^^'    ^^^^  personal  estate  to  be  distributed ;  and  if  in  either  case  it 
exceeds  the  share  of  real  or  personal  estate,  to  which  the 
heir,  child  or  descendant  so  advanced  would  have  been  en- 
titled, he  is  not  required  to  refund  any  part  of  it,  but  receives 
so  much  less  out  of  the  other  part  of  the  estate,  as  will  make   j 
his  whole  share  equal  to  those  of  the  other  heirs,  in  the  same 
degree. 
Value  of  the      §  1585.  If  the  value  of  the  estate,  real  or  personal,  is  ex- 
mSt^how     pi-essed  in  the  conveyance,  or  in  the  charge  thereof  made  by 
determned.  the  iutcstatc,  or  iu  the  receipt  given  by  the  person  receiving 
.such  advancement,  it  is  to  be  considered  as  of  that  value,  in 
the  division  and  distribution  of  the  estate ;  otherwise  it  is 
estimated  according  to  its  value  when  given. 
Descendant        §  1586.  If  any  child,   or  other  lineal  descendant   so  ad- 
whom  an^ad-  vauccd,  die   bcforc   the  person  making  such  advancement, 
vancement    leaving  dcsccndauts  or  other  heirs,  such  advancement  must 
takes  his       bc  taken  into  consideration  in  the  division  and  distribution 
LX  ad^'^°*  of  the  estate  ;  and  the  amount  thereof  must  be  allowed  ac- 
vancement.    cordingly  by  the  representatives  of  the  heir  so  advanced,  as 
so  much  received  towards  their  share  of  the  estate,  as  if  the 
advancement  had  been  made  directly  to  them, 
whatconsid-      §  1587.  The  maintaining,  educating,  or  giving  money  to  a 
vlucement.'  cl^ikl,  or  othcr  liucal  descendant,  without   intending  it  as  a 

portion  or  settlement  in  life,  is  not  an  advancement. 
Heirs  take  as      8  1588.  Whcnevcr  an  inheritance,  or  share  of  an  inherit- 

tenants  m  "-■  ' 

common.  aucc,  dcsccuds  to  several  persons,  they  take  as  tenants  m 
common,  in  proportion  to  their  respective  rights,  unless  it  is 
otherwise  provided  by  law. 
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WILLS. 

Article  L  General  provisions. 

■'         2.  The  execution  anJ  prcbate  of  wills. 
■'         3.  Coatestiug  the  valility  of  wiUs. 

ARTICLE  I. 


General  ■provisions. 


Sec. 

1589. 
1590. 

1591. 
1592. 

1593. 
1594. 

1595. 
1596. 

159Y. 
159S. 
1599. 


Who  may  devise  real  estate  by 
will;  and  who  may  take  by 
I      devise. 

Estates  devised  to  those  who 
cannot  take,  go  to  the  heir. 

Devise  of  all  of  one's  estate, 
passes  the  -"eal  estate,  at  the 
time  of  the  death. 

Devise  unless  restricted,  passes 
the  whole  estate. 

Estate  "pur  autre  vie,"  be- 
comes a  chattel  real,  on  gran- 
tee's death. 

Persons  of  eighteen  years  age, 
may  becpieath  by  will. 

Property  not  disposed  of  by 
will,  distributed,  &c.  as  incase 
of  intestacy. 

Marriage  and  birth  if  issue,  re- 
vokes a  man's  will. 

Marriage  of  a  woman  revokes 
her  wdl. 

Child  bora  after  date  of  will, 
revokes,  when. 


Sec. 

1600.  Manner  of  setting  off  such  child's 

share. 

1601.  If  child  dies  before  receiving  its 

share,  it  passes  by  the  will. 

1602.  Devise  not  revoked  by  a  contract 

to  sell,  unless  the  money  is  paid. 

1603.  An  iucimibranee   created,    does 

not  revoke  it. 
1G01-.  If  land  is  devised,  aa   additional 
estate  acquired,  passes  also. 

1605.  A  legacy  or    devise  lo   a  child, 

does  not  lapse  by  his  death,  tfec. 

1606.  Debtor  not   discharged,  \>y   ap- 

poiutmeot  as  executor. 
ICOl.  The  creditor  is  u  competent  wit- 
ness,   even  when  projierty  is 
charged. 

1608.  Devisee  or  legatee,  when  a  com- 

petent witness,  etc. 

1609.  Widow  may   dissent  from    the 

will. 

1610.  Dissent  ti>,  made  in  tv.'elve  months 

an.'l  tiled  with  the  judge  of  pro- 
bate. 


§  1589.  Every  person  of  tlie  age  of  twentj'-oue  years,  of 
soiind_mind,  may  devise,  by  Lis  last  will,  his  lands,  tenements, 
or  hereditaments,  or  any  interest  therein,  descendable  to  his 
heirs. 

§  1590.  A  devise  of  lands  may  be  made  to  any  person  or 
corporation,  capable  by  law  of  holding  real  estate. 

§  1591.  Any  estate,  or  interest  in  real  property,  devised 
to  a  person,  or  corporation  incapable  of  taking,  descends  to 
the  nearest  of  kin  capable  of  taking;  or  if  he  have  no  heirs 
competent  to  take,  to  the  residuary  devisee,  if  any  arc  named 
in  the  will  capable  of  holding  such  estate  or  interest ;  other- 
wise, to  the  husband  or  wife ;  otherwise  to  the  state. 

§  1592.  Every  devise  made  by  a  testator  in  express  terms 
of  all  his  real  estate,  or  in  any  otiier  terms  denoting  his  in- 
tention to  devise  all  of  his  real  property,  must  be  cojistrued 
to  pass  all  the  real  estate  he  was  entitled  to  devise,  at  the 
time  of  his  death. 

§  1593,  Every  devise  of  land,  must  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  unless  it  clearly  ap- 
pears from  the  will  that  he  intended  to  convey  a  less  estate. 


All  persons  of 
full  age  may 
devise  lands, 
&c.  by  will. 


Devises  may 
be  made  to 
any  person 
capiible  of 
holding  lands 

Estates  de- 
vised to  ali- 
ens, &c.,  des- 
cend to  the 
heirs,  &c. 


General  de- 
vise of  real 
estate  passes 
all  the  estate 
lield  at  time 
of  testator's 
death. 


A  devise  pas- 
ses all  the  es- 
tate of  the 
devisor  if  not 
restricted. 
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An  estate  pur  §  1594.  An  cstate  clurhig  the  life  of  a  tliircl  jjerson,  wlietlier 
chattel  reir  limited  to  Ms  heirs  or  otherwise,  is  a  freehold,  only  during 
on  grantor's  ^]^q  i[fQ  ^f  -j^g  oTantee  or  devisee,  but  after  his  death  is  a 

death.  o  ' 

chattel  real. 
Persons  eigh-      g  1595.  All  persous  over  the  age  of  eighteen  years,  of 
old" may  be-  souud  miud,  and  no  others,  may  also,  by  their  last  will,  dis- 
Sproper-  po^e  of  all  their  personal  property. 

ty.  §  1596.  All  property  not  disposed  of  by  will,  must  be  ad- 

dSiJote'd  o""'  ministered  and  distributed,  as  in  case  of  intestacy,  by   the 
tdbute'dftsin  executor  or  administrator,  with  the  will  annexed, 
case  of  intes-      ^  1597.  If  after  makine;  of  any  will,  disposing  of  his  whole 

tacy.  <j  "-i.."^  '  n  1 

Wills  made  estatc,  the  testator  marry,  and  have  issue  of  such  marriage, 
age7re™oked  bom  either  in  his  life  time,  or  after  his  death,  and  the  wife 
aL'bh-th  of  or  such  issue  is  living  at  the  death  of  the  testator,  such  will 
issue,  unless  must  bc  deemed  revoked,  unless  provision  has  been  made 
provitoi  for  such  issue,  by  some  gift  or  settlement ;  or  unless  such 
the wiu^'orbV  issue  has  been  provided  for  in  the  will,  or  in  such  way  men- 
menr*^^'  tio^ed  therein,  as  to  show  an  intention  not  to  make  such  pro- 
No  evidence  visiou ;  and  no  other  evidence  can  be  received  for  the  pur- 
kitention'oTn  posc  of  rcbuttiug  the  presumption  of  such  revocation. 
Thrmalril'  §  1^98.  If  aftcr  making  of  a  will  by  an  unmarried  woman, 
age  of  a  wo-  glie  marrics,  the  marriage  operates  as  a  revocation  of  the  will. 
toViiL''  ''^  §  1599.  Whenever  a  testator  has  a  child,  born  after  the 
after'the  m™  making  of  his  will,  either  in  the  life  time  or  after  the  death 
^ak°s°th  ^"'  o^  ^^®  testator,  and  no  provision  is  made  in  the  will  in  any 
same  share  way  for  such  a  contingciicy,  such  birth  operates  as  a  revoca- 
hldbeen"^'"  tion  of  the  will,  so  far  as  to  allow  such  child  to  take  the 
made.  saiiic  share 'of  the  estate  of  the  testator,  as  if  he  had  died 

intestate. 
Manner  of         §  1600.  Tlic  poi'tiou  wliich  sucli  child  is  entitled  to  recov- 
such°a^chud's  er  and  receive,  under  the  provisions  of  the  preceding  section, 
portion.       shall  be  taken  and  recovered  from  the  estate  of  the  testator, 

and  from  the  parts  of  the  devisees  and  legatees,  as  follows : 

1.  If  there  is  any  real  or  personal  estate  of  the  testator, 
which  has  not  been  devised  or  bequeathed  by  his  will,  and 
there  are  other  children,  or  the  descendants  of  other  children, 
capable  of  taking  the  same  by  descent,  and  a  widow,  or  any 
of  them ;  the  share  of  such  child,  which  it  would  take  by 
descent,  or  by  distribution,  with  such  widow,  and  other 
heirs,  or  any  of  them,  must  be  applied  towards  the  payment 
of  the  portion  of  such  child ;  and  if  there  are  no  other  chil- 
dren, or  the  descendants  of  other  children,  the  whole  of  such 
part  of  the  real  or  personal  estate,  or  so  much  thereof  as 
may  be  necessary,  must  be  applied  to  the  payment  and  dis- 
charge of  such  portion. 

2.  If  the  same  is  insufficient  to  pay  and  discharge  such 
jDortion,  then  any  part  of  such  estate,  which  would  have 
gone  to  the  residuary  legatees  of  the  testator,  other  than  the 
widow,  or  any  children  of  the  testator ;  or  so  much  of  such 
part  of  the  estate  as  may  be  necessary,  must  be  taken,  and 
applied  to  the  payment  of  such  portion. 

3.  If  such  portion  be  not  thus  paid,  and  satisfied,  the  same, 


CHAP.   2.]  WILLS.  329 

or  the  balance  thereof,  must  be  taken  from  the  devisees  and 
legatees  of  the  testator,  in  proportion  to  the  value  of  what 
thej  would  respectively  be  entitled  to  receive  under  the  will,  if  the  child 

§  1601.  If  any  such  child  die  before  receiving  its  portion,  cdvingus"^^' 
without  descendants,  such  portion,  or  so  much  thereof  as  has  portion  it 

1  -1  T  T  -n  •  p  1       1   -1  1   T       1  passes  by  the 

not  been  received,  passes  by  the  will,  as  it  such  child  had  not  wiu. 
been  born. 

§  1602.  When  any  testator,  after  making  his  will,  makes  a  contract 
any  contract  for  the  conveyance  of  any  property  devised  in  or''conve^y- 
such  will,  and  the  whole,  or  any  part  of  the  purchase  money  anoe  of  projv 
remains  unpaid  to  such  testator  at  his  death,  the  disposition  by  a  win  does 
of  the  property  by  such  contract  is  not  a  revocation  of  the  "he  devise*^ 
devise,  either  at  law  or  equity,  unless  it  clearly  appear  by  ^^^^  *'^«_ 
the  contract,  or  some  other  instrument  in  writing,  to  be  in-  chase  money 
tended  as  a  revocation,  and  such  property  passes  to  such  paw.  '^^^ 
devisee,  subject  to  the  same  remedies  for  a  specific  perform- 
ance thereof,  in  favor  of  the  persons  entitled  thereto,  against 
the  person  to  whom  such  devise  was  made,  as  might  be  had 
in  law  or  equit}'',  against  the  heirs  of  the  testator,  had  the 
same  descended  to  them;  and  the  purchase  money,  when 
recovered  by  the  executor  of  the  testator,  must  be  paid  to 
the  devisee  of  such  property. 

§  1603.  A  charge,  or  incumbrance  upon  any  real  or  per-  a  charge  or 
sonal  property,  to  secure  any  money,  or  the  performance  of  created'afte? 
anv  contract,  does  not  oi^erate  as  a  revocation  of  any  devise  f  <Jevise  or 

.  .  D6ClU.6St    (iocs 

or  bequest  of  such  estate  previously  executed,  unless  it  ap-  not  revoke  it. 
pears  from  the  will,  or  instrument  creating  such  charge  or 
incumbrance,  that  such  was  the  intention  of  the  testator. 

S  1601:.  When  any  testator,  after  having  executed  a  will  if  an  interest 

1    ^  •    •  T  J  n  11  in  I'eal  estate 

devising  any  real  property,  aiterwards  makes  a  conveyance  devised  is  af- 
of  his  interest,  and  acquires  a  new  estate  therein,  such  new  qu?re^d'^i\  '^^' 
estate  passes  by  his  will  to  the  person  to  whom  the  original  p-'^ses  under 
estate  or  interest  was  devised ;  unless  it  appears  from  the 
will,  or  the  instrument  conveying  the  estate,  or  by  which  the 
ncAV  estate  was  acquired,  that  the  testator  intended  such  con- 
reyance  to  operate  as  a  revocation. 

§  1605.  When  any  estate,  real  or  personal,  is  devised,  or  a  legacy  to  a 
bequeathed  to  a  child,  or  other  descendants  of  the  testator,  [a)se'i°n h?3°* 
and  such  legatee  or  devisee  dies  in  the  life  time  of  the  testa-  death,  but 
tor,  leaving  a  child,  or  other  descendant,  survi\dng  such  tes-  descendants, 
tator,  such  legacy  does  not  lapse,  but  vests  in  such  child,  or 
other  descendant,  as  if  such  devisee,  or  legatee,  had  survived 
the  testator,  and  died  intestate. 

§  1606.  The  appointment  of  a  debtor  an  executor,  is  not  a  debtor  is 
a  discharge  of  the  debt,  unless  it  is  so  directed  in  the  will,      by  being 

§  16()7.  If  any  property  is  charged  with  the  payment  of  "citor'!"  ^^' 
any  debts,  by  any  will,  and  the  creditor  whose  debt  is  thus  ^  creditor  is 

1  -^  ,    .  '      -^     .     -^  '  .  „  ,  .,,    ,        .  a   competent 

charged  is  a  witness  to  the  execution  ot  such  will,  he  is,  not-  witness  even 
withstanding,  a  competent  witness  to  prove  such  execution,   ^^"Sged 
§  1608.  If  any  devisee  or  legatee  is  a  subscribing  witness  by  th*e\Tm.''' 
to  a  will,  and  the  will  cannot  be  proved  except  by  his  evi-  i><;visee  or 
dence,  such  devLse  or  bequest  is  void,  and  the  witness  may  p'ctent  wit- 
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ness,  but  be  Compelled  to  appear,  and  give  evidence,  as  if  no  devise 
mo  "e°un(fer  or  bcqucst  liad  been  made  to  him ;  but  if  sucli  devisee  or 
tfe'^couid  take  legatee  would  have  been  entitled  to  any  share  of  the  testa- 
without  a  tor's  estate,  if  he  had  died  intestate,  then  he  is  entitled  to  so 
^4."        ^' '  much  of  such  devise  or  bequest  as  does  not  exceed  the  share 

he  would  have  received,  had  such  testator  died  intestate. 
Widow  may       g  1609.  Thc  widow  may  in  all  cases  dissent  from  the  will 
the  will  and  of  hcr  dcccascd  husband,  and  in  the  place  of  the  provision 
dowTrl^^io    made  for  her  by  such  will,  take  her  dower  in  the  lands,  and 
Ala '^36'  ^  °^  ^^^  personal  estate,  such  portion  as  she  would  have  been 

entitled  to  in  case  of  intestacy. 
Dissent  to  be  §  1610.  Such  dlsscut  uiust  bc  made  in  writing,  and  depos- 
J^g'J^g'^  ited  within  one  year  from  the  probate  of  the  will  with  the 
mo"'h?  and  j^i(;]ge  of  probate  of  the  county  in  which  the  will  is  probated, 
judge  of  pro-  and  an  entry  thereof,  specifying  the  day  on  which  the  dissent 
''^'^"  was  made,  made  of  record. 


AKTICLE  II. 

The  execution  and  probate  of  loiJls. 

Sec.  ;  Sec. 

1611.  Wills  to  be -written,  signed,  aud  I  1621.     Wills   proved    in   the   probate 

attested  by  two  -witnesses.      !  conrts  ;  in  -what  county. 

1612.  If -witnesses  are  competent  when    1622.     Proceedings    to   obtain  a  will 

they  sign,  the  will  must  be  I  when  withheld ;  penalty, 

adn-utted.  1623.  Party  proceeded   against,    dis- 

161 S.   Wills,  hoAV  revoked.  charged  on  his  affidavit. 

1614.  Former  -will  not  re-vived,  unless,  1624.  Mode  of  proving  a  wiU. 

republished,  by  the  eancella- ,  1625.     Absence  of  witnesses  to  be  ac- 
tion of  a  later  will.  !  covfiated   for  before  proof  of 

1615.  Property,  if  not  more  than  five  |  the  handwriting  is  allowed. 

hundred     dollars,    may    be    1626.     IfAvitness  is  beyond  tlie  state, 
passed  by  an  imwritteu  will.  his  deposition  taken. 

1616.  Circumstances  necessary  to  reu-    1627.     Testimony  to  be  recorded  with 

der  them  valid.  the  will. 

1617.  Soldiei's,  seamen,  (fcc.,  may  make    1628.     Certifieate   to  be    endorsed  on 

wills  as  heretofore.  the  bill  by  the  judge  of  pi-o- 

1618.  Unwritten  wills  not  to  be  pro-  bate. 

bated  for  fourteen  days  from  1629.     Wills  so  proved  and  indorsed, 

testator's  death;  citation  to  received  as  evidence. 

the  widow,  tfec.  1630.     Wills  admitted   to   probate  in 

1619.  To  be  reduced  to  writing  in  six  other  countries ;  hoAV  admit- 

days,    or  not  allowed  after  ted  to  probate  here. 

1620.  Who'mav  offer  the  wall  for  pro-    \ll\.  \  ^^'}^''  ^^''^  yithdrawn  for  use 

bate."  1633.)      i°  another  county. 

Wills  to  be  in  §  1611.  No  will  is  effectual  to  pass  real  or  personal  prop- 
slgned^and  ©rty,  cxccpt  ill  thc  cascs  hereinafter  pro\'ided  for,  unless  the 
twr'vftnfss-  s^^^e  is  in  writing,  signed  by  the  testator,  or  some  person 
es  to  pass  in  his  presence,  and  by  his  direction,  and  attested  by  at  least 
sonai'pTOpev-  two  witiicsses,  who  uiust  subscribe  their  names  thereto  in 
68T.  "^^  '^'''■'  *lie  presence  of  the  testator. 

If  witnesses  §  1612.  If  the  wituesscs  attesting  the  execution  of  any  will 
tent^when"    ^rc  Competent  at  the  time  of  their  attestation,  their  subse- 
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quent  incompetency,  from  whatever  cause  it  may  arise,  must  they  attest 
not  prevent  the  probate  of  such  will,  if  otherwise  satis&ctorily  beVImitTd 
proved.  *°  J'™''*'^- 

§  1613.  ISTo  will  in  writing  can  be  revoked,  except  in  the  wiusoniy 
cases  provided  in  the  preceding  article,  unless  by  burning,  clinceuat^wi, 
tearino-,  cancellino;  or  obhteratino;  the  same,  with  the  inten-  '^f--  °''  ^!y 

O)  p  o  If.  other  wills  or 

tion  of  revoking  it,  by  the  testator  himself,  or  some  person  writing  at- 
in  his  presence,  and  by  his  direction ;  or  by  some  other  Avill  whl 
in  writing,  or  some  other  writing  of  the  testator,  subscribed 
and  attested  according  to  the  requisitions  of  section  1611 ; 
and  when  any  will  is  burnt,  torn,  cancelled,  or  obliterated  by 
any  other  person  than  the  testator,  his  direction  and  consent 
thereto,  and  the  fact  of  such  injury  or  destruction,  must  be 
proved  by  at  least  two  witnesses. 

§  1614.  The  making  of  any  subsequent  will,  or  writing.  Former  wui 
and  the  cancellation,  destruction,  or  revocation  thereof,  does  by\h7cln'^ 
not  revive  any  will  previously  executed,  unless  it  appear,  by  ceiiatioacfa 
the  terms  of  such  revocation,  that  it  was  the  intention  of  the  win. 
testator  to  revive  and  give  effect  to  the  tirst  will ;  or  unless, 
after  such  cancellation  or  destruction,  he  duly  republish  the  ^^'='^i'^'°'^^- 
previous  will. 

§  1615.  An  unwritten  AviU  of  personal  property  is  valid  wius  of  per- 
only  when  the  property  bequeathed  thereby  does  not  exceed  erty,  o'f'Idoo, 
in  value  five  hundred  dollars.  ■^^'^'^■ 

§  1616.  Sach  unwritten  will,  to  be  valid,  must  be  made  circumstan- 
during  the  last  sickness  of  the  deceased,  and  at  his  dwelling,  to'^-ende'^r 
or  where  he  had  resided  ten  days  or  more,  except  when  he  vaud.^^^ 
was  taken  sick  from  home  and  died  before  his  return ;  and 
it  must  be  proved  that  the  testator,  at  the  time  of  making  the 
same,  called  upon  the  persons  present,  or  some  of  them,  to 
take  notice,  or  bear  witness,  or  to  that  effect,  that  such  was 
his  will. 

§  1617.  No  provision  in  this  article  must  be  construed  to  soidiers,  sea- 

,         T  T  •  ,        ^  -T ,  •  •  men  and  ma- 

prevent  soidiers  m  actual  military  service,   or  mariners,  or  rines  may 
seamen  at  sea,  from  disposing  of  their  personal  property,  as  {"e'^-etofo'e.^^ 
they  might  have  done  before  the  adoption  of  this  code. 

§  1618.  No  unwritten  will  can  be  probated,  or  letters  tes-  unwritten 
tamentary  gi^anted  thereon,  until  after  fourteen  days  from  the  be'probate°d 
death  of  the  testator,  nor  till  a  citation  has  been  served  on  l\l  g^aftel"' 
the  widow  or  next  of  kin,  to  appear  and  contest  such  will;  the  death  of 
unless  it  is  shown  that  such  widow  and  next  of  kin  are  out  ciLtbu  to" 
of  the  state,  in  which  case  notice  must  be  given,  by  publica-  next'clf^khi  to 
tion  in  some  newspaper  published  in  the  county,  or  if  none  '^"^  ™'i^«- 
is  published  therein,  in  the  one  nearest  to  the  court  house 
thereof,  for  six  successive  weeks  ;  and  no  such  Avill  must  be 
established,  until  it  is  proved  that  such  notice  has  been  given. 

§  1619.  After  the  expiration  of  six  months  from  the  time  Must  here- 
of making  an  unwritten  will,  no  testimony  must  be  received  'ungVliT^' 
to  prove  the  same,  unless  the  words  or  the  substance  thereof '•'^y^' "'■ ""' 

^1  T  '••  .,..,  p  ,.  ,       proved   after 

was  reduced  to  writing,  withm  six  days  after  making  tJie  t^ix  months, 
same. 

§  1620.  Upon  the  death  of  a  testator,  any  executor,  devi-  win  may  be 
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offered  for     gee,  01"  legatee  named  in  the  will,  or  an}^  person  interested  in 
e^ecutor^'o'r   tlic  cstate,  may  have  the  will  proved  before  the  proper  pro- 

terested.  bate  COUrt. 

Wills  proved      §  1621.  WiUs  must  be  proven   in   the   several   probate 
ZI^^.   courts,  as  follows:  _  ,,.     ,      , 

In  what  1.  When  the  testator,   at  the  tune  ol  his  death,  was  an 

"^  roTCd '°  ^'"^  inhabitant  of  the  county,  in  the  probate  court  of  such  county. 

2.  When  the  testator,  not  being  an  inhabitant  of  the  state, 
dies  in  the  county,  leaving  assets  therein,  in  the  probate 
court  of  such  county. 

3.  When  the  testator,  not  being  an  inhabitant  of  the  state, 
dies  out  of  the  county,  leaving  assets  therein,  in  the  probate 
court  of  the  count}^  in  which  such  assets,  or  any  of  them,  are. 

Idem.  ^_  When  the  testator,  not  being  an  inhabitant  of  the  state, 

dies,  not  leaving  assets  therein,  and  assets  thereafter  come 
into  any  county,  in  the  probate  court  of  any  county   into 
which  such  assets  are  brought. 
Proceedings       g  1622.  On  the  application  to  the  probate  court  of  the 
tobepro-'^'  proper  county,  by  any  person  interested,  on  oath,  the  judge 
uTaiilged   of  such  court  must  issue  a  citation  to  any  person  alleged  to 
that  one  is    ^avc  the  custod}^  or  be  in  the  possession  of  any  last  will, 
requiring  such  person  to  produce  the  same,  before  such  judge, 
on  a  certain  day,  to  be  specified  in  such  citation  ;  and  any 
jDerson  who,  upon  such  citation  served  upon  him,  fails  to  j^ro- 
duce  such  will,  or  to  make  the  affidavit  according  to  the  pro- 
visions of  the  next  section,  by  the  day  specified  in  such  cita- 
refusauo°''    tiou,  may  be  committed  to  jail  until  he  produces  such  will, 
produce  the  nialvcs  such  affidavit,  or  is  otherwise  discharged  by  law ;  and 
is  also  liable  to  all  persons  interested,  for  all  damages  caused 
b}^  withholding  such  will. 
Party  pro-         §  1623.  Such  pcrsou  must  not  be  committed  to  jail,  if  he 
agl^nst  dis-   makes  and  files  his  affidavit  that  such  will  was  never  in  his 
ids^'Iffidavit  possession,  or  that  he  parted  with  the  same  before  the  serv- 
ice of  such  citation,  to  some  person,  whose  name  he  must 
state,  entitled  to  the  custody  thereof,  in  good  faith,  and  with- 
out any  intention  to  delay  or  defeat  the  probate  thereof;  or 
that  he  has  casually  lost  or  mislaid  the  same,  and  has  made 
diligent  search  therefor,  without  success. 
Manner  of         g  1624.  Wills  offercd  for  probatc,  except  in  the  cases  pro- 
proynga     ^.^^^^  £q^,  l^y  scctlous  1615  and  1616,  must  be  proven  by  one 
or  more  of  the  subscribing  witnesses,  or  if  they  be  dead, 
insane,  or  out  of  the  state,  or  have  become  incompetent  since 
the  attestation,  then  by  the  proof  of  the  hand  writing  of  the 
testator,  and  that  of  at  least  one  of  the  witnesses  to  the  will. 
Absence  of        §  1625.  If  uouc  of  the  Subscribing  witnesses  to  such  will 
^e  witnesses  a,re  produccd,  thcir  insanity,  death,  subsequent  incompetency, 
counted  for    Or  abscuce  froiii  the  state,  must  be  satisfactorily  shown,  before 
ofthe  ha°nd-  proof  of  the  hand  writing  of  the  testator,  or  of  any  of  the 
Sited" '^^'^'  subscribing  witnesses,  must  be  received. 
If  witness  out      §  1626.  Whcu  the  subscribing  witnesses,  or  any  of  them, 
ofthe  state    rcsidc  out  of  the  state,-  the  iudge  of  probate  may  issue  a  com- 
taken  by  de-  missioii  to  take  the  testimony  of  such  witness,   m  proof  of 
P°^""''^-       such  will. 
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§  1627.  If  it  appears,  on  the  proof  taken,  that  the  will  was  Testimony 
duly  executed,  the  testimony  of  the  witnesses  must  be  reduced  due^exfcu-° 
to  writing;  by  the  iudffe  of  probate,  signed  by  the  witnesses,  t'?noftiie 

,  .  T*^   1  "^         -n  if-  11  -11  11  n    '  Will  to  be  re- 

and,  with  the  will,  recorded  m  a  book  proyided  and  kept  for  ?oi-ded  with 
that  purpose. 

§  1628.  Every   will  so  proved   must   have   a   certificate  certificate  of 
indorsed  thereon,  setting  forth,  in  substance,  that  such  will  oahfevT'^ 
has  been  duly  proven  and  recorded,  Avith  the  proof ;  specify-  ^^"ce  to  be 
ing,  also,  the  date  of  the  probate,  the  book  in,  and  page  or  theTudge.^ 
pages  on  which  it  is  recorded;  which  indorsement  must  be 
signed  by  such  j  udge  of  probate. 

§  1629.  Every  Avill,  so  proven  and  indorsed,  may  be  read  ^yjnggg 
in  evidence  in  any  court  of  the  state,  without  further  proof  pi-oved  and 
thereof;  and  the  record  of  such  will,   and  proof,  or  a  trans-  may  "be  read 
cript  thereof,   certified  b}^  the  judge  of  probate,   must  be  '"  evidence, 
received  as  evidence,  to  the  same  extent  as  if  the  original 
will  was  produced,  and  the  same  proof  made. 

§  1630.  When  the  testator  was  not,  at  the  time  of  his  a  wiii  proved 
death,  an  inhabitant  of  this  state,  and  his  will  has  been  duly  '"  another 
proved  in  any  other  state  or  country,  it  may  be  admitted  to  be  admitted^ 
probate  in  the  proper  court  of  this  state,  in  manner  following :  [^^8^*6?  '^ 

1.  If  the  will  has  been  admitted  to  probate  out  of  this  state,  ,,,.„   ,  ., 

1  •   1   •  1         TT    •       1     o  1-11  rt     1       Will  admit- 

but  withm  the   U  nited  fetates,   such  will,  or  a  copy  of  the  ted  to  pro- 
same,  and  the  probate  thereof,  must  be  certified  by  the  clerk  otherTtat'l'to 
of  the  court  in  which  the  same  is  proven,  with  the  certificate  fo/proL^ate 
of  the  judge,  or  one  of  the  judges  of  such  court,  that  the '^^re. 
attestation  is  genuine,  and  by  the  proper  officer ;  and  if  the 
will  is  proved  before  a  court  not  having  a  clerk,  or  before  an 
officer  who  is  his  own  clerk,  the  certificate  of  the  judge  of 
such  court,  or  officer,  stating  such  fact,  is  sufficient. 

2.  If  the  will  has  been  admitted  to  probate  out  of  the  certificate 


United  States,  such  will,  or  a  copy  of  the  same,  with  the  pro-  ^"^utoltted'" 
bate  thereof,  must  be  certified  by  the  clerk,  or  other  officer,  f"  p yj'Jff 
by  whatever  name  called,  of  the  court  in  which  the  will  was  umted 
proved,  and  the  certificate  of  the  judge,  or  one  of  the  judges  ^'''"^'" 
of  such  court,  that  the  attestation  is  genuine  ;  and  if  the  will 
is  proved  before  a  court  having  no  clerk,  or  an  officer  who  is 
his  own  clerk,  the  judge  of  such  court,  or  officer,  must  so 
certify,  and,  in  that  case,  the  attestation  must  be  certified  to 
Idc  genuine  by  the  judge  of  any  court  of  record,  or  the  mayor 
or  chief  magistrate  of  any  town,  city,  county  or  borough,  or 
by  any  diplomatic,   consular,   or  commercial  agent  of  the 
United  States. 

§  1631.  Whenever  any  will  has  been  proved  and  recorded  ^iiimaybe 
for  six  months,  in  any  county  in  this  state,  as  required  by  withdrawn 
this  article,  and  such  will  is  required  to  be  proved  out  of  this  months  to  be 
state,  the  judge  of  probate  may,   on  the  application  of  the  anolher" 
executor,  on  oath,  allow  him  to  withdraw  the  will.  country. 

§  1632.  Whenever  application  is  made  to  prove  a  will  in  Notice  of  the 
this  state,  at  least  ten  days'  notice  must  be  given  to  the  widow  tl' b" gtvl°n  to 
and  next  of  kin,  or  to  either  of  them,  residing  and  being '''« "'idow, 
within  the  state,  before  such  application  is  heard. 
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[title  4, 


Notice,  when 
given  by 
publication. 


§  1633.  If  neither  the  widow  or  next  of  kin  reside,  and  are 
within  the  state,  notice  of  such  apphcation  must  be  given,  by 
pubhcation,  for  three  successive  weeks,  in  a  newspaper  pub- 
lished in  the  county  in  whicli  apphcation  is  made ;  and  if  no 
paper  is  published  therein,  by  posting  notice  of  the  same  at 
the  court  house,  three  weeks  before  such  application  is  heard. 


ARTICLE  III. 

Contesting  the  validity  of  wills. 


Sec. 
1634. 

1635. 
1636. 
1637. 
1638. 
1639. 

1640. 
1641. 

1642. 
1643. 

1644. 


1645. 
1646. 


Probate  of  wills,  how  and  by 
whom  contested. 

Day  for  trial  fixed,  and  wit- 
nesses subpa?Daed. 

Jui'ors  suuimoned,  fine  for  de- 
fault by  juror. 

By-standers  called  to  complete 
the  jury. 

Contiuuauces,  when  granted ; 
dep'^sitions,  when  taheu. 

Defaulting  witnesses,  rules  of 
evidence,  and  mode  of  pro- 
ceeding. 

Change  of  venue  to  another 
county. 

On  such  change,  the  papers,  <fec., 
sent  to  the  circuit  clerk  of 
such  county  ;  it  is  then  tried 
by  the  circuit  court. 


Sec. 
1641. 


1648. 

1649. 
1650. 
1651. 
1652. 
1653. 

1654. 

1655. 

1656. 


If  the  judgment  in  the  probate 
court  is  against  the  will,  it  is 
rejected ;  otherwise,  admitted 
to  probate. 
Certificate  sent  to  the  probate 
court,  of  the  judgment  of  the 
circuit  court. 
\_  Costs  of  such  contests,  execution 
)     for  costs. 

(■  Circuit  couit  costs,  when  taxed. 

Costs,  how  paid,  when  decreed 
against  the  estate. 

Contest  of  will  in  chancery, 
within  five  years. 

Issues  out  of  chancery,  <fec.,  evi- 
dence in  Such  contest. 

Tinre  allowed  for  contest  extend- 
ed as  to  infants,  Ac. 


Probate  of  |  1634.  A  will  may  be  contested,  before  the  probate  there- 
In/byXom  of,  by  any  person  interested  therein,  or  by  any  person  who, 
contested.  \^  i\^q  tcstator  had  died  intestate,  would  have  been  an  heir  or 
distributee  of  his  estate,  by  filing  in  the  court  where  it  is 
ofiered  for  probate,  allegations  in  writing  of  the  unsoundness 
of  mind  of  the  testator;  or  that  the  will  was  not  duly  exe- 
cuted, or  of  any  other  valid  objections  thereto;  and  there- 
upon an  issue  must  be  made  up,  under  the  direction  of  the 
court,  between  the  person  making  the  application,  as  plain- 
tiff, and  the  person  contesting  the  validity  of  the  will,  as 
defendant,  which  issue  must,  on  the  application  of  either 
party,  be  tried  by  a  jury. 

§  1635.  When  the  validity  of  a  will  is  contested  under 
this  article,  the  judge  of  probate  must  appoint  a  day  for  the 
trial  thereof. 

§  1636.  He  must  also,  on  application  of  either  party,  issue 
subpoenas  for  witnesses,  to  appear  on  the  day  fixed  for  such 
trial,  and  re-summon  them  to  any  day  to  which  the  same 
may  be  continued. 

§  1637.  He  must  also  direct  the  sheriff  to  summon  such 
number  of  persons  as  a  jury,  to  sit  upon  such  trial,  as  may 
be  necessary ;  or  he  must,  if  either  party  require  it,  cause 
fifteen  persons  to  be  drawn  and  summoned  in  the  same  man- 
ner as  jurors  are  drawn  and  summoned  for  the  circuit  court. 


Day  for  trial 
to  be  set. 


Witnesses  to 
be  subpoe- 
naed. 


Jury  to  be 
summoned. 
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§  1638.  If  any  of  tlie  persons  summoned  as  jurors  fail  to  Fine  for  de- 
attend,  the  judge  must  enter  a  conditional  fine  of  twenty-five  rorl"^"^'^"""" 
dollars,  wliich  must  be  made  absolute,  unless  such  person 
appears,  within  thirty  days  thereafter,  and  renders  a  good 
excuse,  being  served  with  a  notice  of  such  judgment. 

§  1639.  If  out  of  the  number  summoned,  a  jury  is  not  bystanders 
completed  from  any  cause,  it  may  be  completed  from  the  by-  caued  to  en 
standers  or  other  persons  summoned.  "^  "^*^  p^°®'" 

§  1640.  The  judge  of  probate  may,  on  good  cause  shown  continuance 
by  either  party,  continue  the  trial  to  any  other  day. 

§  16-11.  The  testimony  of  witnesses  to  be  read  on  such  Depositions ; 
trial,  may  be  taken  by  depositions  in  the  lilce  cases,  and  the  J[o^^"aken 
same  manner,  as  is  provided  by  this  code,  for  the  taking  of 
depositions  in  civil  actions  in  the  circuit  court. 

§  1612.  If  any  Avitness,  being  duly  summoned,  fails  to  at-  Proceuings 
tend,  the  judge  of  probate  must  endorse  such  failure  on  the  fa°uiting  wu- 
subpcena,  and  deliver  the  same  to  the  clerk  of  the  circuit  "'^^^'^^" 
court  of  the  comity,  and  the  same  proceedings  msij  be  had 
in  such  court,  as  if  such  witness  had  foiled  to   attend  on  a 
subpoena  in  that  court ;  the  endorsement  of  the  judge  of  pro- 
bate being  presumptive  evidence  of  his  default. 

§  1613.  In  all  matters  in  relation  to  the  evidence,  mode  Rules  of  evi- 
of  proceeding,  investigation  and  determination  of  such  con-  samT kf ?n 
test,  not  specially  provided  for  by  this  article,  the  court  must  o"i«'"  '^'^''i 
proceed  and  be  governed  by  the  same  rules  and  regulations 
as  courts  of  law. 

§  1611.  At  any  time  before  the  trial,    either  part}^  may  change  of 
remove  the  same  to  another  county,  by  proceeding  as  is  re-  ^^'^"®" 
quired  by  this  code  in  civil  actions  in  the  circuit  court. 

§  1615.   When  an  order  is  made  removing  the  trial  to  an-  on  removal 
other  county,  the  judge  of  jorobate  must  transmit  the  will,  othercounty 
subpoenas  and  all  other  papers  belonging,  and  a  transcript  of  ^ "/efkof the 
all  the  entries  relating   thereto,  to  the  clerk  of  the   circuit  circuit  comt 
court  of  the  county  to  which  it  is  ordered  to  be  removed.        ^y.^^^  ^  '^°^' 

§  1616.  Such  circuit  court,  at  the  first  term  thereafter,  circuit  court 
must  proceed  to  try  the  issue,  unless  the  cause  is  continued,  issue.  ""^^ 

§  161:7.  When  the  judgment  in  the  probate  coui  t  is  against  win  rejected 
the  validity  of  tbe  will,  the  probate  thereof  must  be  rejected,  of 'probate"' 
otherwise  it  must  be  admitted  to  probate.  if  ;''i7''?f  to 

§  1618.  If  the  judgment  is  rendered  m  the  circuit  court,  if'^t- 
and  no  appeal  is  taken  within  tliirty  days  thereafter,  such  ^^j"''?™*^"' 

•       1  -nil  1  1       1     "^    r>  tun  circuit 

judgment  must  be  certmed  by  the  clerk  oi  such  court,  and  court,  win 
the  will  returned  to  the  probate  court  from  which  tlte  trial  then'tXe'^re- 
was  removed,  and  the  will  must  be  prol>ated  or  rejected  in  ''^'■"^^>  *<^- 
such  probate  court,  as  such  judgjncnt  may  be  for  or  against 
the  validity  of  the  will. 

§  1610.  In  all  cases  contesthig  the  validity  of  a  Avill,  under  cosu  of  con- 
any  of  the  preceding  sections  of  this  article,  the  costs  must  p^,  ''''^ 
be  paid  by  the  party  coiitcsting,  if  he  fails ;  ofcheiAv  ise  it  must 
be  paid  bj  the  plaintiff,  or  out  of  the  estate,  or  in  such  propor- 
tions by  the  plaintiff,  or  the  estate,  as   the  court  m<iy  direct. 

§  1650.  For  costs  directed  to  be  i^aid  by  the  plaintiff  or  e^j;'t^""°°^<^^' 
defendant,  execution  issues  as  in  other  cases. 
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Circuit  clerk 
to  certify  the 
costs  to  Judge 
of  probate. 


Costs  may  be 
Ittaxed,   &c. 


If  costs  al- 
lowed 
against  es- 
tate, how 
paid. 

Will  may  be 
contested  in 
chancery 
within  five 
years. 


Issue  may 
then  be  tried 
by  jury  or  by 
the  chancel- 
lor. 


Infants  and 
lunatics  al- 
lowed a  long- 
er time  to 
contest. 


§  1651.  If  the  costs,  on  tlie  removal  of  the  trial,  are  directed 
to  be  paid  out  of  the  estate,  a  bill  of  costs  must  be  made  out 
by  the  clerk  of  the  circuit  court,  and  certified  to  the  judge  of 
probate  of  the  county  from  which  the  trial  was  removed. 

§  1652,  Such  bill  of  costs  may  be  taxed  by  motion  in  the 
court  in  which  the  trial  was  had,  and  the  same  recertified  to 
the  judge  of  probate. 

§  1653.  When  the  costs  are  directed  to  be  paid  out  of  the 
estate,  it  may  be  collected  as  other  claims  against  an  estate. 

§  1654.  Any  person  interested  in  any  will,  who  has  not 
contested  the  same  under  the  provisions  of  the  preceding 
sections  of  this  article,  may,  at  any  time  within  five  years 
after  the  admission  of  such  will  to  probate,  in  this  state,  con- 
test the  validity  of  the  same  by  bill  in  chancery,  in  the  dis- 
trict in  which  such  will  was  probated,  or  in  the  district  in 
which  a  material  defendant  resides. 

§  1655.  The  court  of  chancery  may,  in  such  case,  direct 
an  issue  to  be  tried  by  a  jur}^,  and  on  the  trial  before  the 
jury,  or  hearing  before  the  chancellor,  the  testimony  of  the 
witnesses  reduced  to^writing,  according  to  the  provisions  of 
section  1627,  are  evidence  to  be  considered  by  the  chancellor 
or  jury, 

§  1656.  After  the  expiration  of  such  five  years,  the  valid- 
ity of  the  will  can  only  be  contested  by  infants  and  persons 
of  unsound  mind,  who  are  allowed  five  years  from  the  ter- 
mination of  their  respective  disabilities ;  but  in  no  case  to 
exceed  twenty  years  from  the  probate. 


CHAPTER  III, 


THE   GRANT   OF    LETTERS    TESTAMENTARY,    OR   OF    ADMINIS- 
TRATION, 


Sec. 
1657. 

1658. 

1659. 

1660. 

1661. 

1662- 
1663. 

1664. 
1665. 

1666. 
166Y. 


Ou  probate  of  the  will,   letters 

to  be  granted. 
Persons  disqualified  from  acting 

as  executor,  &e. 
Administration   granted,  if  the 

executors  are  disqualified. 
Consent  of  the  husband  requir- 
ed, before  the  wife  can  act,  (fee. 
On    removal   of  the  disabihty, 
the  executor  can  act. 
^  Renunciation   of  right  to  act; 
>-     failure  to  apply,  is  arenunc- 
)      iation. 

)  Grant  of  administration  on  such 
>•      renunciatioir ;  order  of  grant 
)      of  administration. 
The  executor  of  an  executor  has 

no  right  to  act. 
Grant  of  administration   on  es- 
tates of  intestates. 


Sec. 
1668. 

1669. 

1610. 
1671. 
1672. 

1678. 
1674. 
1675. 


1676. 

1677. 
1678. 
1679. 


Order  of  right  to   administra- 
tion. 
Failm'e   to   apply,  waives   the 
right. 
[  Males    preferred    to    females ; 
J      computation  by  the  civil  law. 
Selection  between  those  equally 
entitled. 
)  Grant  to  husband  in  right  of  his 
)       wife  ;  renunciation. 
Adjiiinistration  not  gi'anted  till 
fifteen  days  after  death,   and 
the  apphcant  to  be  examined 
on  oath,  &c. 
Special    administration,    when 
appointed. 

>•  His  authority  and  duties. 

His  authority    ceases    on    the 
grant  of  other  letters. 
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Sec. 
1680. 

1681. 

1682. 

1683. 
1684. 

1685. 

1686. 


General  adininistrator ;  his  du- 
ties. 

Sheriff  oi-  coroner,  when  to  be 
appointed. 

General  administrator,  sheriff, 
or  coroner,  not  to  administer 
till  sixty  days  after  death. 

Executors  and  admmistrators  to 
give  bond ;  how  payable  and 
I      approved. 

Testator  may  dispense  -with 
bond ;  exceptions. 

Requisition  of  bond  may  be  re- 
sisted, when  dispensed  Avith 
by  the  will. 


Sec. 

1687. 

1688. 

1689. 

1690. 

1691. 


1692. 


1693. 
1694. 


1695. 


)  Forms  of  letters  testamentary 
J      and  of  administration. 

Bond  of  general   administrator. 

Administration  attaches  to  the 
office  of  sheriff  and  coroner. 

Bond  for  cost,  <fec.,  required,  on 
apphcatiou  for  administration 
to  the  sheriff  or  coroner. 

Judge  of  probate  liable  for  tak- 
ing insufficient  bond,  <fec. 

Authority  proved  by  the  letters. 

Letters  not  issued  till  lapse  of 
the  time  for  appeals,  &c. 

Letters  and  bonds  to  be  record- 
ed; transcripts  evidence. 


from  acting 
as  executors. 


§  1657.  Wliefiever  a  will  lias  been  admitted  to  probate  in  on  probate 
this  state,  tlie  judge  of  tbe  court  in  wliicli  the  will  was  pro-  teirtesta-' 
bated,  may  issue  letters  testamentary,  according  to  the  pro-  JJ^^^^Janted" 
visions  of  this  chapter,  to  the  persons  named  as  the  execu- 
tors in  such  will,  being  lit  persons  to  serve  as  such. 

§  1658.  Xo  person  must  be  deemed  a  fit  person  to  serve  Persons  ois- 

"^  ,  -L  ^  qualified 

as  executor: 

1.  Who  is  under  the  age  of  twenty-one  years. 

2.  Who  is  not  au  inhabitant  of  this  state. 

3.  Who  has  been  convicted  of  an  infamous  crime. 

•1.  Who  from  intemperance,  improvidence  or  want  of  un- 
derstanding, is  incompetent  to  discharge  the  duties  of  the 
trust, 

§  1659.  If  any  such  person  is  named  as  sole  executor  in  Letters  of  ad- 
the  will,  or  if  all  the  persons  nafiied  therein  are,  from  any  of  ^rnted^if  the 
the  causes  enumerated  in  the  preceding  section,  unfit  to  serve  ntmeuTre 
as  executor,  letters  of  administration,  with  the  will  annexed,  disqualified. 
may  be  granted  as  is  provided  by  sections  1661  and  1665, 
as  in  case  of  all  of  the  executors  renouncing. 

§  1660.  No  married  woman  is  entitled  to  letters  testamen-  fhT^hSsbind 
tary,  unless  her  husband  consent  thereto,  by  a  writing  signed  necessary  to 
by  him,  and  filed  with  the  judge  of  probate ;  and  by  giving  to  actfaJd  ^ 
such  consent,  he  becomes  responsible   for  her  acts  jointly  L^ai'so'^rv"'^ 
with  her.  sponsible. 

§  1661.  If  the  disability  of  a  person  under  age,  not  an  on  the  re- 
inhabitant  of  this  state,  or  a  married  woman  named  as  execu-  dlsabiuty  thf 
tor  in  any  will,  is  removed  before  the  administration  of  such  jj^JJ^^j  ^^^.^^ 
will  is  completed,  such  person  is  entitled  to  supplementary  t'eJ  to  join  in 
letters  testamentary,  to  be  issued  in  the  same  manner  as  the  tration!""^'^" 
original  letters ;  and  shall  thereupon  be  authorized  to  join 
in  the  execution  of  such  will,  with  the  persons  previously 
appointed. 

§  1662.  Any  person  named  as  executor  in  a  will,  may  Renuncia- 
renounce  such  appointment,  by  appearing  before  the  judge  to  acfa^ex- 
of  probate,  and  declaring  such  renunciation,  Avhich  must  be  e^utor;  how 

^        1      f.'  1  S  T  •  •         made,  <sc. 

entered  oi  record ;  or  such  person  may  renounce  his  appoint- 
ment by  an  instrument  in  writing,  under  his  hand,  attested 
by  a  judge  of  probate,  judge  of  the  circuit  or  supreme  court, 
or  chancellor ;  which  instrument,  so  attested,  must  be  filed 
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in  the  office  of  tlie  j  iidge  of  probate  of  the  county  in  which 

the  will  is  probated, 
onrenuncia-  §  1663.  If  any  pcrson  named  as  executor  in  the  Avill,  re- 
theVtherf'to  uouuces,  or  if  such  person  fails  to  apply  for  letters  testa- 
akTiTel'^'Fau-  Hieutary  within  thirty  days  after  probate,  and  any  other  per- 
for^ktrerfh  ^^^^  uamcd  therein  as  executors,  make  application  for  such 
a  renuncia-  Icttcrs,  and  are  fit  persons  to  discharge  the  trust,  letters  testa- 
"°°'  mentary  must  issue  to  them,  if  they  comply  with  the  other 

requisitions  of  the  law. 
iftheexecu-      ^  1664.  If  no  pcrsou  is  named  iu  the  will  as  cxccutor  ;  or 
renounce!  or  if  they  all  reuouncc,  or  fail  to  apply  within  the  time  specified 
atoini^u^-^'  ii^  the  preceding  section,  or  are  unfit  persons  to  serve,  the 
tion  gianted.  following  pcrsous  are  entitled  to  letters   of  administration, 

with  the  will  annexed,  in  the  following  order  : 
Order,  of  I    q^]^Q  residuarv  lea;atee. 

grant  of  ad-  r>      m  i  ■        •        i   i 

ministration.      2.   1  he  principal  legatee. 

"onst,  n'ot        §  ^^^^-  ^^  ^^^^  persons  fail  to  apply  within  such  time,  re- 
apply or  are  fusc  to  acccpt,  or  are  unfit  to  serve,  then  such  letters  may  be 
admini'st'.^a-    granted  to  the  same  persons,  and  in  the  same  order,  as  letters 
as'in^oTer'"^  ^f  administration  are  granted  in  cases  of  intestacy, 
cases.  §  1666.  No  cxecutor,  of  an  executor,  can,  as  such  admin- 

of^l^execu-  i^tcr  ou  the  estate  of  the  first  testator  ;  but  on  the  death  of  a 
cilim  to  act  ®^^®'  ^^^  surviving  executor,  letters  of  administration,  with  the 
as'^executt'r.  will  anuexcd,  may  be  granted  to  the  persons  entitled  thereto, 

as  in  anj^  case  in  which  a  sole  executor  has  renounced  his 

appointment. 
Sh-rtion-      §  1667.  Courts  of  probate  within  their  respective  coun- 
when  grant-  tics,  havc  authority  to  grant  letters  of  administration  on  the 
tfte"ofintes-  ©statcs  of  pcrsons  dying  intestate,  as  follows : 
tales.  1,  Where  the  intestate,  at  the  time  of  his  death,  was  an. 

inhabitant  of  the  county. 

2.  Where  the  intestate  not  being  an  inhabitant  of  the- 
state,  died  in  the  county,  leaving  assets  therein. 

3.  Where  the  intestate  not  being  an  inhabitant  of  the 
state,  dies  out  of  the  count}^,  leaving  assets  therein. 

4.  Where  the  intestate  not  being  an  inhabitant  of  the- 
state,  dies,  leaving  no  assets  therein,  and  assets  are  after- 
wards brought  into  the  county. 

Order  of  such      §  1668.  Administration  of  an  intestate's  estate,  must  be- 
mfnlstration'  graiitcd  to  some  one  of  the  persons  herein  named,  if  willing- 
to  accept,  and  fit  to  serve,  in  the  following  order  : 

1.  The  husband,  or  the  widow. 

2.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

Hem.  ^-  ^^^  largest  creditor  of  the  intestate,  residing  within. 

the  state. 

4.  Such  other  person  as  the  judge  of  probate  may  fippoint^. 
a'Tli"' wuhin  ^  1669.  If  no  person  entitled  to  the  administration  of  the- 
forty  di.ys  of  cstatc,  accordlug  to  the  three  first  subdivisions  of  the  pre- 
Sf '""  ceding  section,  applies  for  letters,  within  forty  days  after  the 
waives  right,  death  of  the  intestate  is  known,  such  persons  must  beheld 

to  have  relinquished  their  right  to  the  administration. 
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§  1670.  If  several  persons  of  tlie  same  deo-ree  of  kindred  ^^=»'«^  p''!- 

.  .  ,     ,  ^-^  iGrrccl  to  16- 

to  the  intestate,  are  entitled  to  the  administration,  males  are  to  males;  and 
be  preferred  to  females,  and  the  whole  blood  to  the  half  blood,  b/ood.  *°^'''^ 

§  1671.  The  computation  is  by  the  rules  of  the  civil  law.  J^ade  uadlr" 

I  1672.  When  there  are  several  persons  etpally  entitled  "le  cmi  law. 
to  administration,  the  court  may,  in  its  discretion,  grant  let-  feleitb^f^ 
ters  to  one,  or  more  of  such  persons.  t^een  those 

§  1673.  When  a  married  woman  is  entitled  to  the  admin-  t\&t.  ^  '^^ '" 
istration,  it  may  be  granted  to  her  husband  in  her  right.         husband  in 

§  1674.  Any  person  entitled  to  administration,  mayrehn-  "g^tof  wife. 
quish  his  right  thereto,  in  the  same  manner  as  is  provided  for  tion™how 
executors,  by  section  1662.  "^'^'''^• 

§  1675.  Ko  letters  of  administration  must  be  granted  till  Administra- 
the  expiration  of  fifteen  days  after  the  death  of  the  intestate  g°^j^^^  for 
is  known  ;  and  the  court  may,  in  all  cases,  examine  the  per-  ^'''een  days 
sons  applying  therefor,  on  oath,  touching  the  time  and  place  the  intestate, 
of  the  death  of  the  intestate,  and  as  to  whether  or  not  he  examii^The 
left  any  will,  and  the  other  matters  necessary  to  o-ive  the  P'"'*^  ^J"^^l- 

y      .     ■,.'    .  ,  ,  .  -^     T        *=     .  ing,  and  wit- 

court  jurisdiction;  and  may  also  examine  any  other  witness-  nesses,  &c. 
es  to  the  same  facts,  and  compel  their  attendance  for  that  pur- 
pose, by  subpoena,  and  attachment. 

§  1676.  The  judge  of  probate  may,  in  any  contest,  respect-  special  ad- 
ing  the  validity  of  a  will,  or  for  the  purpose  of  collecting  the  when  andfoV 
goods  of  the  deceased,  or  in  any  other  case,  in  which  it  is  rppoi^ted°^*^ 
necessary,  appoint  a  special  administrator,  authorising  the 
collection  and  preservation  of  the  goods  of  the  deceased  un- 
til letters  testamentary  or  of  administration  have  duly  issued. 

§  1677.  Every  such  special  administrator  has  authority  to  Authority  of 
collect  the  goods  and  chattels  of  the  estate,  and  debts  of  the  adml^ts'tni- 
deceased,  and  to  secure  and  preserve  such  goods  and  chattels,  *°'"' 
at  such  expence  as  may  be  deemed  reasonable  by  the  probate 
court,  and  for  such  purposes  may  maintain  suits  as  admin- 
istrator. 

§  1678.  He  may  also,  under  the  direction  of  the  probate  Hemayseii 
court,  sell  such  goods  as  are  perisho.ble,  or  wasting,  after  the  good^^&c! 
same  have  been  appraised,  and  notice  given  as  in  other  cases 
of  sale  of  the  personal  property  of  the  intestate. 

§  1679.  Upon  letters  testamentary,  or  of  administration  q^  j^e  grant 
being   granted,  the  authority  of  such  special  administrator  ofadminis- 
ceases,  and  he  must,  on  demand,  deliver  to  the  rightful  exe-  authority 
cutor,  or  administrator,  all  the  assets  of  the  deceased  which  nTduties  in 
may  be  in  his  hands ;  and  render  an  account,  on  oath,  to  the  ^'"^^  *=^^«- 
probate  court,  of  all  his  proceedings. 

§  1680.  The  judges  of  probate  must  also  appoint  a  suita-  General  ad- 
ble  person  as  general  administrator,  within  their  respective  his"du[ies!'"' 
counties,  who  must  take  charge  of  the  estate  of  deceased  per- 
sons, or  act  as  special  administrators  in  those  cases  in  which 
no  other  person  entitled  thereto  will  administer,  and  no  other 
person  is  appointed  by  the  court.  shericfor 

§  1681.  In  case  there  is  no  general  administrator,  and  no  c";""er; 

.-in.  •!!         1      •     •  1  1     when  to  be 

otiior  tit  person  will  anmimster,  the  court  may  commit  ad-  appi.inted 
ministration  to  the  sheriff  or  coroner  of  the  county.  admmistra- 
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days  after 
death  of  in- 
testate. 

Bond  to  be 
given  by  ex 
ecutors  and 
administra- 
tors. 


Administra-  §  1682.  The  administration  of  an  estate  must  not  be  com- 
giTertogen^  mitted  to  the  general  administrator,  or  to  the  sheriff,  or  cor- 
erai  adminis-  oner,  cxcept  as  spccial  administrator,  until  the  death  of  the 
on«°tiUs?xty  decedeut  has  been  known  sixty  days ;  nor  until  one  month 
after  the  death,  resignation,  or  removal  of  the  executors,  or 
administrators  previously  appointed. 

§  1683.  Every  person  appointed  executor,  administrator, 
or  special  administrator,  except  in  the  cases  otherwise  provi- 
ded for  in  this  chapter,  must  give  bond,  with  at  least  two 
suf&cient  securities,  and  in  a  penalty  ecpal  at  least  to  double 
the  estimated  value  of  the  real  and  personal  property  of  such 
estate,  conditioned  to  perform  all  the  duties  which  are,  or 
may  be  rec[uired  of  him  by  law,  as  such  executor,  or  admin- 
istrator. 

§  1684.  Such  bond  must  be  payable  to,  and  approved,  by 
pTOTCdly^^'  the  judge  of  probate  of  the  county  having  jurisdiction  of  the 

ba*tf  °^  ''''*'  estate. 

Testator  may      §  1685.  Auy  testator  may,  however,  by  an  express  prO' 
exempt  his    yisiou  lu  his  wlll  to  that  effect,  exempt  an  executor  from 
giving  bond ;  and  when  such  provision  is  made,  such  bond 
must  not  be  recjuired  except  in  the  following  cases : 

1.  When  any  executor,  heir,  legatee,  or  other  person  in- 
terested in  the  estate,  makes  affidavit,  showing  his  interest, 
and  alledging  that  such  interest  is,  or  will  be  endangered  for 
want  of  security. 

2.  When,  in  the  opinion  of  the  judge  of  probate,  the  estate 
is  likely  to  be  wasted,  to  the  prejudice  of  any  person  inter- 
ested therein. 

Notice  of  §  1686.  In  the  cases  provided  for  by  the  preceding  sec- 

menYtTbe*^'  ^^'^'^j  upou  application  for  the  executor,  or  administrator,  to 
given,  and  it  giye  sccurity,  hc  may  show  cause  against  such  application, 
Sd.^^^'    and  must  have  such  notice  as  the  judge  may  deem  reasona- 
ble; but  if  he  is  not  in  the  state,  the  application  may  be 
heard,  and  determined  without  notice. 

§  1687.  Letters  testamentary  may  be  substantially  in  the 
following  form : 

The  State  of  Alabama,  )       I,  A.  B.,  judge  of  probate  of  said 
county.      )  county,  certify  that  letters  testamen- 
tary on  the  will  of  C.  D.,  were,  on  the day  of , 

185  ,  granted  to  E.  F.,  who  has  complied  with  the  requisi- 
tions of  the  law,  and  is  authorized  to  take  upon  himself  the 
execution  of  such  will.     Dated  this  ■ day  of 


Bond  paya- 


executor 
from  givin 
bond. 


Exceptions. 


Form  of  let- 
ters  testa- 
mentai-y. 


A- 


B- 


Form  of  let- 
ters of  ad- 
ministration. 


Signed, 

§  1688.  Letters  of  administration  may  be  substantially  in 
the  following  form : 

The  State  of  Alabama, )      I,  A.  B.,  judge  of  the   probate 

county,      j  court  of  said  county,   certify,  that 

letters  of  administration  on  the  estate  of  C.  D.,  (or  letters  of 

administration  on  the  annexed  will  of  C.  D.,  or   as  the  case 

may  be,)  were,  on  the ■  day  of ,  185  ,  granted  to 

E.  F.,  who  has  duly  qualiiied  and  given  bond  as  such,  and  is 
authorized  to  administer  such  estate,  (or  to  execute  such 
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will,  as  the  case  may  be.)     Dated  this day  of ,  185  . 

Signed,  A B . 

§  1689.  The  general  administrator  of  a  county  must  give  General  ad- 
bond,  with  at  least  two  sufhcient  securities,  in  an  amount  to  ^  give  bo°nd. 
be  prescribed  by  the  judge  of  probate,  sufficient  to  secure  all 
persons  interested,  payable  to  the  judge  of  probate,  and  con- 
ditioned, faithfully  to  administer  all  estates  which  may  come 
to  his  charge  as  such  general  administrator ;  which  bond 
must  be  approved  by  such  judge. 

§  1690.   When  the  sheriff,  or  coroner,  is  appointed  admin-  Administra- 
istrator,  the  administration  attaches  to  the  office,  and  the  offi-  [^  oi°coroner 
cial  oath  and  bond  of  such  officer,  are  the  security  for  his  attaches  to 
faithful  administration. 

§  1691.  When  administration  is  committed  to  the  general  onappuca- 
administrator,  or  to  the  sheriff",  or  coroner,  on  the  a23plication  |^"an  estate 
of  a  third  person,  such  letters  must  not  be  granted,  unless  *"  sheriff  or 

-1-  -iT-i  -1  1  general  ad- 

such  person  enter  into  bond,  wffh  secmity,  to  be  approved  ministrator 
by  the  judge,  to  pay  the  fees  and  allowances  made  by  the  quh-edof  the 
court,  on  such  administration,  if  the  propert}^  of  the  estate  is  pJj^'e'^xpeV-'' 
insufficient  therefor.  ses. 

§  1692.  The  judge  of  probate  is  liable  for  any  neglect,  or  judge  of  pro- 
omission,  in  not  taking,  or  for  taking  insufficient  bond  from  for'nouaL 
any  executor,    or   administrator;  and   any   person   injured  ius^ni or 
thereby,  may  sustain  an  action  against  such  judge,  and  his  bond, 
securities,  and  recover  according  to  the  injury  proved. 

§  1693.  Letters   testamentary,   or  of  administration,  and  betters  of  ad- 
letters  appointing  a  special  administrator,  or  to  any  general  ^^^^'^^^1'°"- 
administrator,  sheriff',  or  coroner,  granted  by  any  probate  evidence  of 
court  having  j  urisdiction,  are  conducive  evidence  of  the  au-  admrnVst^r" 
thority  of  the  persons  to  whom  the  same  are  granted,  from  [ueTtlte."^' 
the  date  thereof  until  the  same  are  revoked ;  and  when  grant- 
ed, exclude  the  probate  court  of  every  other  countj^,  from 
the  jurisdiction  thereof,  and  extend  to  all  the  property  of  the 
deceased  in  the  state. 

§  1691.  On  application  to  execute  a  will,  or  administer  on  Letters  not 
an  estate,  no  letters  testamentary,  or  of  administration,  must  t?jjf  f^^r  ap- 
issue,  until  the  time  for  taking  an  appeal  thereof  has  passed ;  peai  has^ 
and  if  such  appeal  is  taken,  no  letters  in  chief  must  be  grant-  mile  ap-^ 
ed  until  the  appeal  is  finally  disposed  of;  but  a  special  ad-  {^;;se]\f^^" 
ministrator  may  be  appointed,  if  necessary. 

§  1695.  All   letters   testamentary,    or   of  administration.  Letters  of  ad- 
general,  or  special,  and  the  bonds  given  by  executors,  or  ad-  ^nd'bonds°to 
nunistrators,  must  be  recorded  by  the  probate  judge ;  and  ^^^'t';"'^''^':'^' 
transcripts  thereof,  duly  certified,   are   evidence  in    all  the  cripts  are 
courts  of  this  state  to  the  same  extent  as  it  the  originals  were 
produced. 
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CHAPTER  ly. 


[title  4, 


THE  REMOVAL  OF,  AND  EEQUIEING  ADDITIONAL  BONDS  OF 
EXECUTOES  AND  ADMINISTRATOES,  AND  PEOGEEDINGS  ON 
THE  DISCOVERY  OF  A  V/ILL  AFTEE  THE  GRANT  OF  LET- 
TEES. 


Causes  of  re- 
moval of  ex- 
ecutor or  ad- 
ministrator. 


Executors 
and  adminis- 
trators may 
1)6  required 
to  give  addi- 
tional bond, 
and  on  refu- 
sal their  let- 
ters may  be 
revoked. 


Sec. 

1713.  Suits  oil  executors'  and  admin- 

istratoi's'    bonds;    ■who  may 
sue. 

1714.  Effect  of  boud,  irregularly  taken 

or  executed. 

1715.  Release   of  sureties  when   ad- 

ditional bond  is  given. 

1716.  If  not  required  by  the  surety, 

both  remain  in  force. 

1717.  Rights    of     sureties    on    such 

bonds,  among  themselves. 

1718.  Resignation,  how  made;  to  be 

entered  of  record. 

1719.  Liability  after  resignation. 

1720.  Administration   again  granted, 

on  death,  removal,  or  resig- 
nation of  the  repi'eseutative. 

1721.  If  one   resign,  &c.,   the   others 

continue  to  act. 

1722.  Letters  granted,  revoked  on  dis- 

covery of  a  will. 

1723.  If  the  executor  does  not  apply, 

the  ^"ill  to  be  annexed  to  the 
letters  first  granted. 


Sec. 

1696.  Causes  of  removal  of  executors 

or  administrators. 

1697.  Additional    bonds,    Avheu     re- 

quired. 

1698.  Application  made  to  the  court 

granting  the  letters. 

1699.  Apjjlicatiou   to   be  in  writing, 

and  to  state  the  grounds. 

1700.  )  Notice  of  application,  how  giv- 

1701.  \      en  to  the  representative. 

1702.  Expense  of  the  publication. 

1703.  }_  Trial  of  the  question  ;  jury  trial, 
170-1.  )      Avhen  allowed. 

1705.  Costs  of  such  proceedings. 

1706.  )  Order  to  give  additional  bond ; 

1707.  J      if  not  complied  with,  letters 

revoked. 

1708.  [When  the  judge  may  remove, 
1709"  )      or  require  additional  bond  of 

the    representative   Avithout 
application. 

1710.  General     administrator,    when 

removable. 

1711.  Additional  bond,  when  required 

of  him. 

1712.  Additional    bonds,    when     re- 

quired of  sheriff  or  coroner. 

§  1696.  Any  executor,  or  administrator,  may  be  removed, 
and  liis  letters  revoked,  for  any  of  tlie  following  causes : 

1.  His  removal  from  tlie  state. 

2.  Imbecility  of  mind ;  intemperance ;  continued  sickness, 
rendering  him  incapable  of  tlie  discharge  of  his  duties. 

8.  Failing  to  make  and  return  inventories,  accounts  of 
sales ;  to  make  settlements,  as  required  by  law ;  or  the  fail- 
ure to  do  any  act  as  such  executor  or  administrator,  when 
lawfully  required  by  the  judge  of  probate. 

4.  The  wasting,  embezzlement,  or  any  other  maladminis- 
tration of  the  estate. 

§  1697.  Such  executor  or  administrator  may  also  be  re- 
quired to  give  additional  bonds,  and,  in  default  thereof,  be 
removed,  and  his  letters  revoked,  in  the  following  cases : 

1.  When  it  is  shown  to  the  court  by  his  securities,  or  either 
of  them,  that  he  has,  or  is  likely  to  become,  insolvent,  and 
that  they  have,  or  probably  will  sustain  loss  thereby. 

2.  When  such  letters  have  been  granted,  on  insufficient 
security,  or  the  security  has  become  insufficient  since  the 
grant,  or  any  of  such  securities  have  removed  from  the  state. 

8.  When  the  penalty  of  the  bond  is  not  sufficient  to  secure 
the  due  performance  of  the  trusts  committed  to  such  executor 
or  administrator. 
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§  1698.  Application  for  the  removal  of  any  executor  or  Applications 
administrator,  or  for  tlie  purpose  of  requiring  an  additional  atwiHona""^ 
bond,  must  be  made  to  the  probate  court  from  which  letters  remova^of'"^' 
issued ;  and  may  be  instituted  by  any  creditor,  legatee,  de-  ^dJ^^JJlfst^a' 
visee,  heir,  distributee,  or  by  any  coexecutor,  coadministra-  to''-  made  to 

,  ,^  .-  I'    l^      "^  the  court 

tor,  or  the  sureties,  or  any  oi  them.  winch  grant- 

§  1699.  Such  application  must  be  in  writing;  must  specify  Ippucatfon 
the  grounds  of  complaint;  and  be  verified  by  oath.  in  writing 

§  1700.  A  citation  to  such  executor  or  administrator,  to  grounds. 
appear  and  answer  the  apphcation,  on  a  day  specified  there-  answ'e°'to°is- 
in,  must  be  served  on  him  five  daj^s  before  the  hearing  the  ^"^ucauon 
complaint. 

§  1701.  If  such  executor  or  administrator  is  not  an  inhab-  if  absent 
itant  of,  or  is  absent  from  the  state,  upon  such  fact  being  state  nodes 
shown  iDy  proof  satisfactory  to  the  judge,  he  must   direct  pubTcat^n. 
notice  of  such  application  to  be  given  by  publication  in  some 
newspaper   published  in   the   county,  for   three   successive 
weeks ;  and  if  none  is  published  in  the  county,  in  the  paper 
published  nearest  to  the  court  house  thereof,  for  that  length 
of  time. 

§  1702.  The  applicant  must  pay  the  expense  of  such  pub-  Expense  of 
lication,  which  may  be  taxed  as  costs.  publication. 

§  1703.  On  the  day  specified  in  the  citation,  or  after  pub-  Triaiofthe 
lication  as  required,  or  on  any  day  thereafter  to  which  the  i"'^^''°"- 
hearing  may  be  continued,  the  court  must  proceed  to  hear 
the  proofs,  and  may,  in  its  discretion,  examine  the  parties. 

§  1701.    When    the    complaint    charges    embezzlement.  Jury,  when 
waste,  or  any  other  maladministration  of  the  estate,  either 
party  is  entitled  to  a  jury. 

§  1705.  If  the  application  is  determined  against  the  appli-  costs  of  the 
cant,  he  must  be  taxed  with  the  costs  ;  otherwise,  the  execu-  P'"°'=«'^'*'"e- 
tor  or  administrator ;  for  which  execution  may  issue. 

§  1706.  If  an  additional  bond  is  required  by  the  court,  order  to  give 
an  order  must  be  made  to  that  eftect ;  allowing  such  time  to  bond.'°°^^ 
give  the  same,  as  the  court  may  think  reasonable. 

§  1707.  If  such  order  is  not  complied  with,  within  the  on  refusal  to 
time  prescribed,  the  executor  or  administrator  must  be  re- ferato'be  re- 
moved, and  his  letters  revoked.  ^°'^'^'*- 

§  1708.  Whenever  the  judge  of  probate  has  reason  to  be-  Judge  of  pro- 
lie  ve  that  any  just  ground  or  cause  of  removal  exists,  or  that  nfove^the  re- 
an  additional  bond  should  be  required  of  an  executor  or  grst^i'^tnT' 
administrator,  such  iudo-e  may  cause  a  citation  to  be  served  him  notice, 

'..•-'.'-'  "^  11-  1     °''  '"equn'e 

on  him,  requiring  him  to  appear  on  a  day  therein  named,  additional 
five  days  after  service  thereof,  and  show  cause  why  he  should  *'°°''' 
not  be  removed,  or  give  an  additional  bond,   as  the  case 
may  be. 

§  1709.  If  no  sufficient  cause  is  shown,  the  court  may  re-  k  the  charge 
move  such  executor  or  administrator,  or  require  him  to  give  swe°-ed  he 
an  additional  bond ;   and,  on  failure  to  give  such  additional  "nofedf  ^^' 
bond,  within  the  time  prescribed,  the  court  may  remove  him. 

§  1710.  The  general  administrator  is  removable  for  the  General  ad- 
same  causes  as  other  administrators.     The  removal  may  be  """'^''■^'°'^' 
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when  and  made  bj  the  judge  of  probate  without  notice,  and  the 
how  removed  gp^^j^^jg  thereof  must  be  entered  on  the  minutes  of  the  court. 
Additional  §  1711.  An  additional  bond  may  also  be  required  of  the 
^ond  may  be  general  administrator,  whenever  the  judge  of  probate  deems 
iiim-  it  necessary  to  secure  the  interests  of  the  estates  confided  to 

his  charge ;  and,  failing  to  give  such  bond  within  the  time 
prescribed  by  the  court,  he  must  be  removed,  and  his  letters 
revoked. 
Proceedings       §  1712.  Whcnevcr  the  ofiicial  bond  of  the  sheriff,  or  coro- 
oi^coroner'f  uer,  is,  iu  the  opinion  of  the  judge  of  probate,  insufficient  to 
bond  is  not    secure  the  interests  of  the  estates  confided  to  them,  he  must, 
secure  estate,  if  the  circult  court  is  iu  session,  notify  the  grand  jury  there- 
of; and  if  such  court  is  not  in  session,  give  notice  to  the 
county  commissioners,  and  he  may  be  required  to  give  an 
additional  bond,  according  to  the  provisions  of  section  136. 
Bonds; how       §1713.  Any  boucl  glvcu  by  executors  or  administrators, 
Bue'd'on^*™'  ^^  such,  may  be  sued  or  proceeded  on,  in  the  name  of  any 

party  aggrieved,  until  the  whole  penalty  is  exhausted. 

Proceedings       §  1714.  Wlicn  any  exccutor  or  administrator  givcs  a  boud, 

which  i'°i!--    which  is  not  payable,  or  conditioned  as  required  by  law,  such 

regularly  ta-  "^ond  is  uot  voicl,  but  stauds  in  the  place  of  the  original  bond, 

subject,  on  its  condition  being  broken,  to  all  the  remedies 

which  could  have  been  maintained  on  such  bond,  had  the 

same  been  payable,  and  conditioned  as  required  by  law. 

Discharge  of      §  1715.  When  an  additional  bond  is  given  on  the  appli- 

a"ddi\fonIi^^°  cation  of  the  security  of  an  executor  or  administrator,  such 

bond^is        security  is  discharged,  as  to  all  breaches  subsequent  to  the 

execution  and  approval  of  the  additional  bond. 
If  additional      §  1716.  When  the  additional  bond  is  not  given  on  the 
required'bya  application   of  a   SBCurity,  the  former   bonds   are   not   dis- 
surety  the     charged,  but  each  remains  of  the  same  force  and  obligation, 
both  in  force,  as  if  such  additional  bond  had  not  been  given ;  and  any  per- 
son aggrieved,  for  a  breach  of  the  last  bond,  may  proceed  on 
either,  or  all  of  such  bonds,  in  the  same,  or  in  separate  pro- 
ceedings. 
Rights  of  su-      §  1717.  The  securities  in  either  bond,  who  have  been  com- 
Buch  bonds    P^^^^'Cl  to  make  any  payments  thereon  for  the  principal  obli- 
among  them-  gor,  ou  a  brcacli  subsequent  to  the  execution  of  the  last  bond, 
have  the  same  remedies  against  the  securities  in  the  remain- 
ing bonds,  as  cosureties  have  against  each  other ;  and  may 
recover  against  such  sureties,  such  an  amount  as  shall  be  in 
the  same  proportion  to  the  sum  paid  by  the  plaintifi",  as  the 
aggregate  penalty  of  the  two  bonds  bears  to  the  penalty  of 
the  bond  of  the  defendant ;  apportioning  the  same  among 
the  solvent  securities. 
Resignation       §  1718.  An  exccutor  or  administrator  may  resign,  by  a 
tat^iv".^^*^"    writing  subscribed  by  him,  and  in  such  case  his  resignation 

must  be  entered  of  record, 
i-iabiiuyof        §  1719.  In  case  of  resignation  the  executor  or  administra- 
tive after  re-  tor,  and  his  securities,  are  bound  for  all  the  assets  not  admin- 
Bignatwn.     igtcrcd,  Avhicli  shall  not  be  delivered  over  to  his  successor. 

S  1720.  If  the  sole  executor,  or  all  of  the  executors  or 
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administrators,  die,  resign,  or  are  removed,  tlie  probate  court  Administra- 
having  the  jurisdiction  of  the  estate  must  grant  letters  of  g^rntedTn 
administration,  with  the  will  annexed,  or  of  the  goods  and  removai'o?' 
chattels,  rights,  &c.,  unadministered,  to  the  person  entitled  death  of  re- 
thereto,  as  in  cases  of  intestacy. 

§  1721.  When  an  executor  dies,  resigns,  or  is  removed,  and  if  one  dies, 
there  is  any  other  executor  or  administrator,  no  other  must  removed°Vhe 
be  appointed,  but  such  executor  or  administrator  must  com-  othei-scon- 

^^  ,    ' .     .  .  tinue  to  act. 

plete  the  administration. 

§  1722.  If,  after  granting  of  administration,  as  in  case  of  onproduc- 
intestacy,  any  will  is  proved,  and  the  executor  therein  named  proofof  wiu 
appears,  claims  letters  testamentar}'-,  and  complies  with  the  !!"nted  must 
requisitions  of  the  law,  the  probate  court  having  jurisdiction  be  revoked, 
must  revoke  the  letters  of  admistration,  and  grant  letters 
testamentary  to  such  executor. 

§  1723.  If,  in  the  case  provided  for  by  the  preceding  sec-  if  the  execu- 
tion, the  sole  executor,  or  some  of  the  executors,  within  live  apply  for  let- 
days  after  the  proof  of  such  will,  do  not  appear  and  take  out  to'be'an-  ^'" 
letters  testamentary  thereon,  a  copy  of  the  will  must  be  ne^ed  to  the 
annexed  to  the  letters  of  administration,  and  must  be  exe-  ready  grant- 
cuted  by  the  administrator.  ^^'  ^''' 


CHAPTEE  V. 


COLLECTINa   OF   THE   PROPERTY   OF   THE   DECEASED;    INVEN- 
TORY,   APPRAISEMENT,    AND   RETURN   THEREOF. 


Sec. 

1724.  The  representative  collects  the 

projjerty,  &c.,  aud  makes  an 
inventory. 

1725.  Contents  of  the  inventory. 

1726.  Inventory  to  be  sworn  to  and  re- 


Sec. 

1731.  )  Snpplemental    inventory,    and 

1732.  )      appraisement  under  it. 

1733.  New  appraisers,  when  to  be  ajj- 

pointed. 

1734.  Notice  given  by  the  representa- 


turned.  !  tive  of  his  appointment. 

1727.  I  Appraisers  appointed  aud  ap-    1735.  )  How  published,  penalty  for  not 

1728.  i     praisement  made.  '  173G.  j"     puljlishing  the  notice. 
-i>-cn  )  Appraisement  to  be  sworn  to; 
-.Hon  r     inventory  and  appraisement  to 

'    ■  )     be  returned  in  two  months. 

§  1721.  It  is  the  duty  of  every  executor  or  administrator.  The  repre- 
immediately  after  taking  out  letters,  to  collect  and  take  into  takefposses- 
his  possession  the  goods  and  chattels,  money,  books,  papers,  ^'"o^gr/'^^c 
and  evidences  of  debt  of  the  testator,  or  intestate,  except  the  "^  t'le  de- 
personal  property  reserved  under  the  provisions  of  the  fol-  makes'an°in- 
lowing  chapter,  and  to  make  a  full  inventory  of  the  same,     ^entoiy. 

§  1725.  The  inventory  must  set  forth  the  goods  and  chat-  what  the  in- 
tels,  enumerating  each  article  separately,  all  debts  due  or  aiw^'^""*^' 
accruing  to  the  testator,  or  intestate :  the  time  such  debts  arc 
due,  the  amount  of  the  same,  and  Jiow  due,  with  tlie  credits, 
if  any  there  are,  the  name  of  the  debtor,  and  the  amount  of 
money. 
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Inventory  to      §  1726.  Od.  tlie  retum  of  tlie  inventory,  the  executor  must 

under  wuh.   take  and  subscribe  an  oath,  to  be  administered  by  the  judge 

of  probate,  that  such  inventory  is  full  and  complete,  as  to 

the  goods  and  chattels,  debts  and  money  of  the  testator,  or 

intestate,  which  have  come  to  his  knowledge  or  possession. 

Appraisers  to      |  1727.  At  the  time  of  the  grant  of  letters,  the  court  must 

be  appoint-   ^pp^^^-^f  i}^j.qq  appraisers  in  each  county  in  which  it  is  neces- 

saxy  to  make  an  appraisement  of  the  estate  of  the  deceased. 
Appraise-  §  1728.  Such  appraiscrs  must  appraise  each  article  speci- 

made.'  '^°^   fisd  in  the  inventory  made  by  the  executor  or  administrator, 
at  its  true  value,  and  set  down  opposite  to  such  article,  res- 
pectively, such  value  in  dollars  and  cents,  in  figures. 
Appraise-  §  1729,  The  appraisement  must  be  subscribed  and  sworn 

^wn*to!'^    to  by  the  appraisers. 

Inventory         §  1730.  Thc  iuvcutory  and  appraisement  must  be  returned 
praisXient  •  withiu  two  mouths  after  the  grant  of  letters, 
when  re-    '       g  1731.  The  cxccutor  or  administrator  must  make  supple- 
suppiement-  cental  invcntorics  of  the  estate  of  the  deceased,  which  may 
ai  invento-    couic  to  his  kuowlcdgc  or  possession,  after  making  of  the 

first  inventory. 
Appraise-  §  1732.  An  appraisement  must  be  made  of  such  property, 

such*inven-   by  the  appraisers,  on  oath,  and  in  the  same  manner  as  the 
tory.  |^Pg|.  appraisement  was  made. 

Newapprais-      §  1733.  New  appraisers  may  be  appointed  by  the  court, 
app'ointer    from  time  to  time,  as  may  be  necessary. 
Representa-       §  1734.  Executors  aucl  administrators  must  also,  within 
not1ce°of  hia  ^^®  moutli  from  the  grant  of  letters,   give  notice  of  their 
appoint-       appointment,  stating  the  name  of  the  deceased ;  the  day  on 
Its  contents,  wliich  letters  were  granted ;  by  what  court,  stating  the  county, 
and  requiring  all  persons  having  claims  against  the  estate  to 
present  the  same  within  the  time  allowed  by  law,  or  that  the 
same  will  be  barred. 
Notice;  iiow      §  1735.  This  uoticc  must  be  given  in  a  paper  published  in 
published,     ^j^g  couuty  in  which  the  letters  were  granted ;  and  if  none  is 
published  in  such  county,  in  the  one  published  the  nearest 
to  the  court  house  thereof,  or  in  any  adjoining  county,  and 
must  be  published  for  six  successive  weeks. 
Penalty  for        §  1736.  It  is  the  duty  of  the  judge  of  probate  to  see  that 
give'notice.   ^uch  publicatioii  is  dul}^  made ;  and  any  executor  or  admin- 
istrator failing  to  make  the  same,  must  not  be  allowed  any 
compensation  as  such,  but  he  and  his  securities  are  liable,  on 
proof  that  such  notice  has  not  been  given,  to  any  creditor  for 
the  amount  which  he  would  have  been  entitled  to  out  of  the 
assets  of  the  estate,  had  his  claim  been  duly  presented. 
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OF   THE   POWERS   AND   DUTIES    OF    EXECUTORS   AND   ADMIN- 
ISTRATORS. 

Article  1.  The  settlement  aud  paymeut  of  debts  and  legacies;   proceedings 
to  enforce  distribution  aud  paymeut  before  final  settlement. 
"         2.  Of  rendering  accounts  aud  making  settlement 

ARTICLE  I. 

The  settlement  and  payment  of  debts  and  legacies;  j^^'oceedings 
to  enforce  distribution  arid  iKtyment  before  final  settlement. 

Sec 
1737. 


1738.. 

1739. 

1740. 

1741. 

1742. 

1743. 

1744. 

1745. 

1746. 
1747. 
1748. 
1749. 
1750. 

1751. 
1752. 
1753. 

1754. 

1755. 

1756. 

1757. 

1758. 
1759. 
1760. 

1761. 

1762. 
1763. 
1764. 

1765. 


All  property,  real  and  personal, 
is  charged  with  the  decedent's 
debts. 

Certain  property  exempt,  in 
favor  of  the  widow  and  infant 
children. 

A  child  leaving  the  family,  with- 
draws his  shiire  of  such  prop- 
erty. 

Live  stock  may  be  killed  for 
family  use. 

Order  of  payment  of  the  debts 
of  the  deceased. 

'So  preference  among  debts  of 
the  same  class. 

Sale  of  personal  property  made 
by  order  of  the  court. 

Application  for  such  order;  no- 
tice of  the  appUcation. 

The  application  may  be  con- 
tested. 

/  Advertisement  of  sale,  hours  of 
l"     sale,  terms  of  sale. 

Slaves  sold  at  the  court  house. 

Crops  sold  by  private  sale,  on 

leave  granted  by  the  court. 

\  Lands  how  rented,  slaves  hired 

^     out ;  security  to  be  taken. 

Accounts  of  sales  to  be  made 

and  returned. 
Sale  of  lands  to  pay  debts,  when 

there  is  a  will. 
Sale  of  lands  to  pay  debts  when 

there  is  no  will. 
Application  to  the  court  for  an 

order  to  sell. 
D:iy  of  liearmg  to  be  fixed,  aud 
notice  giveu. 
[Proof  required;  any  one  inter- 
\      ested  may  contest. 
Order  of  sale  on  hearing,  to  be 

made  by  court. 
Application,   when   to   be   dis- 
missed ;  costs  in  such  cases. 
)  Advei'tisements  of  the  sale ;  se- 
[     cm-ity  to  be  taken. 
Terms  of  sale  of  laud ;  sold  at  the 

court  house. 
Returns  of  sale  made  and  ex- 
amined. 


Sec 

1766. 

1767. 

1768. 

1769. 

1770. 

1771. 

1772. 

1773. 

1774. 
1775. 

1776. 
1777. 

1778. 

1779. 

1780. 
1781. 
1782. 
1783. 
1784. 
1785. 
1786. 
1787. 

1788. 

1789. 

1790. 

1791. 

1792. 
1793. 
1794. 

1795. 

1796. 

1797. 


Sales,  when  set  aside ;  re-sale 
ordered. 

Order  of  confirmation  of  the  sale. 

Conveyances  only  made  after 
payment  of  purchase  money. 

Order  of  distribution,  on  report 
of  the  solvency  of  the  estate. 

Payment  of  legacies,  when  com- 
pelled. 

Application  for  the  order,  by 
whom  made,  its  contents,  <fec. 

Citation  to  the  representative. 

Hearing  of  the  ease,  and  order 
of  payment^  on  giving  a  re- 
fimding  bond. 

The  refundiLrg  bond,  its  amomit, 
condition,  <Lc. 

Value  of  the  legacy  to  be  enter- 
ed, and  execution  issued  in 
sixty  days. 

Order  of  distribution  after  eigh- 
teen mouths,  on  application,  <fec. 

Contents  of  the  apphcation  to 
be  verified  by  oath. 

Citation  to  the  representative  ; 
distribution,  when  made. 

Refunding  bond  required  before 
the  payment,  cfec,  costs. 

Refundiug  bond  to  he  recorded. 

Such  bonds  secure  the  I'cpre- 
sentative  and  creditors. 

Value  of  the  property  recover- 
able on  the  bond. 

Rights  of  the  pai'ties  to  such 
bonds,  among  themselves. 

The  order  of  the  court  protects 
the  representative. 

Payment,  after  eighteen  months, 
jjrotects  the  representatives  as 
to  claims  not  presented. 

Debts  not  due  to  be  paid  on  de- 
ducting the  interest. 

Ordei  s  of  distribution,  how  exe- 
cuted and  returned. 

Pi'oceedings  when  the  property 
cannot  be  divided  without  sale. 

Exceptions  to  the  report ;  by 
whom  made. 

On  confirmation  of  the  report,  a 
sale  ordered. 

Advertisement  and  sale. 
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Sec. 

1198.  On  confirmation,  the  property 

delivered. 

1199.  Judgments,  notes,   (fee,  divided 

or  sold  as  other  property. 


Sec. 

1800.     Judgments   to   be  assigned  on 
such  division. 


Au  property  §  1737.  The  wliole  property  of  tlie  decedent  is  charged  1 
charged  with  -^ith  tlic  payment  of  his  debts,  and  the  same  must  be  sold  ii 
of^debts.       for  that  purpose,  if  necessary,  except  in  the  cases  provided  I 

for  by  the  next  section. 
Property  ex-      §  1738.  Whcii  the  dcccased  leaves  a  widow  or  a  child,  or- 
orihe' wuiOTv  children  under  the  age  of  twenty-one  years,  members  of  his- 
and  infant    familv,  the  foUowiiio;  property  is  exempt  from  sale  for  tha; 

children.  "^'.j?11^.         C-l-J-         -^  J- 

payment  ot  aebts: 

1.  All  articles  of  apparel  of  the  widow  and  children,  andl 
all  yarn  or  cloth  on  hand,  intended  for  their  use  or  con-  ■ 
sumption. 

2.  The  wearing  apparel  of  the  deceased,  which  must  be : 
distributed  at  the  discretion  of  the  executor  or  administrator, , 
unless  otherwise  disposed  of  by  the  deceased. 

3.  The  family  Bible,  and  all  school  and  prayer  books  in 
use  in  the  family,  and  all  family  portraits  and  miniatures. 

4.  The  spinning  wheels,  looms,  cards,  and  other  imple- 
ments of  industry  in  use  in  the  family ;  and  as  many  bed- 
steads, beds,  and  bedding,  and  other  household  and  kitchen 
furniture,  as  may  be  necessary  for  the  use  of  the  family. 

5.  Such  grain,  stores,  and  groceries  on  hand  as  may  be 
necessary  for  the  subsistence  of  the  family  for  twelve  months. 

6.  If  it  is  found  necessary  to  sell  all  the  real  property  for 
the  payment  of  debts,  the  widow,  or  if  there  is  no  widow, 
the  executor,  or  administrator,  must  select  real  estate  to  the 
value  of  five  hundred  dollars,  to  include  the  homestead,  or 
such  portion  of  the  same  as  can  be  selected,  ■without  injury 
to  the  remaining  portion  of  the  estate,  and  if  this  cannot  be 
done,  other  lands  in  the  place  thereof,  to  be  estimated  by  the 
appraisers,  and  set  off  by  metes  and  bounds,  which  is  exempt 
from  sale,  and  the  title  to  which  vests  in  such  widow  and 
child,  or  children ;  or  in  the  widow,  if  there  be  no  children ; 
or  in  such  child  and  children,  if  no  widow. 

A  child  on  §  1739.  Any  child  leaving  the  family  of  the  deceased,  is 
famiiy°ife^n-  entitled  to  au  equal  share  of  the  personal  property  reserved 
tj^tie'i  to  his  from  sale  by  this  article,  which  is  on  hand  at  the  time  such 
property.  child  ccascs  to  bc  a  member  of  the  family. 
Live  stock  §  1740.  Any  live  stock  necessary  for  the  subsistence  of  the 
Smify^u'se*^'^  family,  may  also  be  killed  for  their  use,  at  any  time  before 

the  fi!nal  settlement,  or  distribution  of  the  estate. 
Order  of  pay-      R  1741.  The  dcbts  a2;ainst  the  estate  are  to  be  paid  in  the 

ment  of  debts   p  ii         •  n 

of  the  de-      toliowmg  ordcr  : 

ceased.  ~^^  rj}-^^  funcral  expcuccs. 

2.  The  fees  and  charges  of  administration. 

3.  Expences  of  the  last  sickness. 

4.  Taxes  assessed  on  the  estate  of  the  deceased,  j)revious 
to  his  death. 
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5.  Debts  due  to  overseers  as  such,  for  services  rendered 
tlic  year  of  the  death  of  the  decedent. 

6.  The  other  debts  of  the  deceased. 

§  1742.  ISTo  executor,  or  administrator,  must,  before  the  No  prefer- 
expiration  of  eighteen  months  from  tlie  grant  of  letters,  give  gu^^n  "among 
i  a  preference  in  the  payment  of  any  debt,  over  others  of  the  '^^^^^  ^lllth- 
same  class ;  neither  is  a  debt  due  and  payable  entitled  to  any  er  au'e  or  to 
preference  over  debts  of  the  same  class  not  due. 

§  1743.  Any  part  of  the  personal  property  of  the  decedent  propenysoid 
may  be  sold  for  the  payment  of  debts,  on  the  order  of  court,  '^i^^'jif^^^* 
on  the  application  of  the  executor,  or  administrator,  unless  order  of  the 
power  is  conferred  by  the  will  to  sell  such  pro|)erty  for  that  Xen  "uirect- 

pUrpOSe.  ed  by  will. 

§  1744.  Such  application  must,  in  all  cases,  be  verified  by  Application; 
affidavit ;  and  if  the  application  is  to  sell  slaves,  notice  thereof  and  notice' 
must  be  given,  by  advertisement  in  some  pajoer  published  in  ^"^^  s'"^®"- 
the  county,  for  three  successive  weeks ;  or  if  there  is  no  pa- 
per published  in  such  county,  by  notice  posted  at  the  court 
house  door,  three  weeks  before  such  application  is  heard. 

§  1745.  Any  person  interested  may  appear  and  contest  The  appiica- 
such  application,  and  show  that  no  sale  is  required,  or  that  it  co°ntested.^^ 
is  more  for  the  interest  of  the  estate,  that  other  jDcrsonal,  or 
real  property,  should  be  sold. 

§  1746.  When  the  application  is  granted  for  the  sale  of  A.ivertise- 

1  ,        In  ,  1       ■     ■   1      j_  j_  inent  of  sale  ; 

any  personal  property,  the  executor,  or  admmistrator,  must  how  made. 
advertise  the  day,  place,  and  terms  of  sale,  and  the  descrip- 
tion of  the  property,  in  some  paper  published  in  the  county 
in  which  the  sale  is  to  be  made,  for  at  least  thirty  days  be- 
fore such  sale  ;  and  if  no  paper  is  published  therein,  by  post- 
ins;  such  advertisement  the  same  lens-th  of  time  at  the  court 
house,  and  three  other  public  places  in  such  county. 

§  1747.  Such  sale  must  not  commence  before  the  hour  of  noursofsaie. 
twelve  in  the  morning,  or  continue  longer  than  five  in  the  af- 
ternoon ;  and  if  not  completed  within  those  hours,  may  be 
continued  from  day  to  day. 

§  1748.  Such  sale  may  be  for  cash,  or  credit,  not  exceed-  Terms  of 
ing  twelve  months,  as  the  court  may  direct.  '^'^''^• 

§  1749.  All  slaves  sold  under  order  of  court,  must  be  sold  slaves  to  be 
at  the  court  house  of  the  county  in  which  the  sale  is  directed  court  house, 
to  be  made ;  other  personal  property  may  be  sold  at  such 
place  as  the  court  may  direct. 

§  1750.  The  crops  of  an  estate  may  be  sold  by  the  executor,  crops  may 
or  administrator,  at  private  sale,  on  application  to,  and  an  or-  private  Lie 
der  from  the  court ;  and  such  crops  may  be  sold  either  in  or  thg'court?^ 
out  of  the  state. 

§  1751.  Administrators  and  executors  may  rent  the  lands  Lands;  how 
of  the  deceased  at  public  auction,  and  hire  out  the  slaves  of  sieves';  how 
the  deceased,  either  at  public  auction  or  by  private  contract ;  ^''^■'^''• 
in  each  case  securing  the  payment  of  the  rent,  or  hire,  by 
notes,  or  bonds,  with  two  good  and  sufficient  securities,  and 
the  proceeds  thereof  are  assets. 

§  1752.  When  the  sale  is  on  a  credit,    notes  or  bonds, 
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Security  to    witli  at  Icast  two  Sufficient  securities,  must  be  tal^en  by  the 

sales. '^"°"   executor,  or  administrator. 

,    f       §  1753.  All  accounts  of  sales  made  by  an  executor,  or  ad- 
Accounts  of         .o  _  ,•'.,..  ' 

sale ;  when   miuistrator,  must  be  returned  on  oatn,  witnin  sixty  days  at-  ■ 
toned.''  '^"  ter  sucb  sale ;  must  be  recorded ;  and  the  return  may  be 

compelled  by  attachment. 
Sale  of  lands;      §  1754.  Lands  may  be  sold  by  the  executor,  or  adminis- 
madefor'^^    trator,  with  the  will  annexed,  for  the  payment  of  debts,  inj 

payment  of     ^hc  followiug  CaSCS  : 

there  is  a  1.  Whcu  the  wiU  givcs  uo  powcr  to  sell  the  same  for  that  li 

'^'"'  purpose,  and  the  personal  estate  is  insufficient  therefor. 

2.  When  a  sale  of  the  lands  is  more  beneficial  than  a  sale 
of  slaves,  and  is  not  in  conflict  Avith  the  provisions  of  the  will. . 
When  there       §  1755.  lu  cascs  of  iutestacy,  lands  may  be  sold  by  the  ad-  ■ 
is  no  will,     ministrator  for  the  payment  of  debts : 

1.  When  the  personal  property  is  insufficient  therefor. 

2.  When  it  is  more  beneficial  for  the  estate  to  sell  lands  ■ 
than  slaves. 

Application        §  1756.  The  salc  of  lands  j3rovided  for  in  the  two  preced-  ■ 
for*order1:o   ^^S  scctious,  uiust  bc  ou  thc  application  of  the  executor,  or 
sell.  administrator,  stating  the  grounds  thereof,  and  must  be  veri- 

fied by  oath. 
Day  fixed  for      §  1757.  The  court  uiust  appolut  a  day  for  hearing  such 
and'noTice^   application,  and  notice  thereof  must  be  given,  b}^  advertise- 
giren.  mcnt,  in  some  paper  published  in  the  county,  for  three  suc- 

cessive weeks ;  or  if  no  paper  is  published  in  such  county, 
by  posting  such  notice  at  the  court  house  door,  and  three 
other  public  places  in  the  count}-,   three  weeks  before  the' 
day  appointed  for  making  the  application. 
Proof  to  be        §  1758.  Ou  the  day  appointed  for  hearing  the  application, 
i^presenta-^'^  or  any  othcr  to  which  it  is  continued,  the  applicant  must 
*'^e.  show  to  the  court  that  the  personal  property  of  the  estate  is 

insufficient  for  the  payment  of  debts,  or  that  it  will  be  more 
for  the  benefit  of  the  estate  that  lands  should  be  sold  than 
slaves. 
Contest  of         §  1759.  Any  party  interested  may  contcst  the  application, 
application.        o  -^^jQQ^  If  thc  court,  OU  the  hearina:,  is  satisfied  that  the 

Order  of  sale         ^  ,     ,  ^ 

when  to  be  '  pcrsonal  property  of  the  estate  is  insufficient  to  pay  the  debts, 

ma^eby  the  ^^,  ^-y^^^  -^  ^^^^^l  be  morc  for  the  interest  of  the  estate  that  lands 

should  be  sold  than  slaves ;  and  if  the  application  is  b}^  an 

executor,  or  administrator,  with  the  will  annexed,  that  no 

power  is  given  by  the  will  for  that  purpose,  the  court  may 

direct  the  sale  of  all,  or  such  portion  of  the  real  estate  as  may 

be  necessary  to  pay  the  debts. 

Application;       §  1761.  If,  OU  thc  hearing  of  the  application,  the  facts  are 

d^Sssed^*^    not  proved,  the  same  must  be  dismissed  at  the  costs  of  the 

Costs  in  such  applicant,  for  which  execution  may  issue  against  him  and  his 

''^^'  securities. 

Advertise-         §  1762.  When  the  application  is  granted,  and  the  lands 

mentof  sale,  chj-pcted  to  be  sold,  the  executor,  or  administrator,  must  give 

notice,  by  advertisement,  in  some  paper  published  in   the 

county  in  which  the  lands  lie,  for  three  successive  weeks ; 
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and  if  no  paper  is  published  in  sncli  county,  by  advertise- 
ment, posted  at  the  court  house,  and  three  other  pubhc  pla- 
ces in  such  county. 

§  1763.  The  executor,  or  administrator,  must  secure  the  security  to 
purchase  money  by  taking  the  notes,  or  bonds,  of  the  pur-  the^purcliase 
chaser,  with  at  least  two  sufficient  securities.  "'°"«y- 

§  1761:.  The  lands  may  be  sold  on  such  credit  as  the  court  Terms  of 
may  direct,  not  exceeding  two  years ;  and  they  must  be  sold  ^^^H  ^°^^^ 
at  the  court  house  of  the  county  in  which  they  lie :  and  the  ™aae  at  the 

-,  -  '^  ,  T         n  1  J        court  house. 

sale  conducted  m  all  respects  as  the  sale  oi  personal  property. 

§  1765.  The  executor,  or  administrator,  must,  within  six-  Returns  of 
ty  days  after  such  sale,  report  on  oath  his  proceedings  to  the  niidk'"  Re''- 
court,  who  must  examine  the  same,  and  may  also  examine  g'™^in°  ,i° 
witnesses  in  relation  thereto. 

§  1766.  If,  on  such  examination,  the  court  is  satisfied  that  saies;  when 
the  sale  was  not  fairly  conducted,  or  that  the  amount  for  '"^ 
which  the  land,  or  any  portion  of  the  same,  sold,  was  greatly 
disj^roportionate  to  the  real  value,  the  court  may  vacate  such 
sale,  either  in  whole,  or  in  part. 

§  1767.  Kit  is  made  to  appear  to  the  court,  previous  to  saie  to  be  set 
the  confirmation  of  such  sale,  that  the  securities  taken  on  the  thlfsecuriry 
notes  or  bonds  of  the  purchasers  are  insufficient,  such  sale,  i^  ^°^  good, 
as  to  every  such  purchaser,  must  not  be  confirmed  until  he 
gives  security  for  the  purchase  money  to  the  satisfaction  of 
the  court;  and  if  such  security  is  not  given,  the  sale  must  be 
vacated  as  to  the  purchaser  thus  failing. 

§  1768.  When  any  sale  of  land  is  vacated,  in  whole  or  in  Resale  t^  be 
part,  according  to  the  provisions  of  the  two  preceding  sec-  ™'^''''' 
tions,  the  court  must  direct  another  sale  to  be  had,  which 
must  be  advertised  and  conducted  in  all  respects  as  is  pro- 
vided for  the  sale  of  land  under  the  provisions  of  this  article. 

§  1769.  Whenever  the  court  is  satisfied  that  the  sale  was  order  of  con- 
fairly  conducted,  and  the  land  sold  for  an  amount  not  greatly  f  ™'*"°"  °^ 
disproi^ortionate  to  its  real  value,  and  the  purchase  money  is 
sufficiently  secured,  it  must  make  an  order  confirming  such 
sale. 

§  1770.  After  such  confirmation,  and  when  the  purchaser  conveyance 
has  paid  the  whole  of  the  purchase  money,  on  his  applica-  p°y^e''nt^of^^ 
tion,  or  that  of  the  e  jiecutor  or  administrator,  the  court  must  «ie  purchase 
order  a  conveyance  to  be  made  to  such  purchaser,  by  such  complete, 
executor  or  administrator,  or  such  other  person  as  the  court 
may  appoint,   conveying  all  right,   title  and  interest  which 
the  deceased  had  in  such  lands,  at  the  time  of  his  death. 

§  1771.  When  the  executor  or  administrator  is  satisfied  a  represen- 
that  the  estate  is  solvent,  he  may  at  any  time  so  report  it,  'epoi^t "1,^^68. 
and  obtain  an  order  of  distribution  as  to  the  wliole,  or  any  *''''° '°''''°' 


and  obtain 


part  of  the  property;  but  in  such  case,  if  the  order  is  made  an  order  cf 

in  nil  n  ^  i     ,        ii  1  1  distribution. 

before  a  final  settlement  of  such  estate,  the  order  and  pro-  Eiivctofsuch 
ceedings  thereon  are  not  a  defence  in  any  action  brought  "'''''^''• 
against  such  executor  or  administrator,  as  such. 

§  1772.  After  the  expiration  of  eighteen  months  from  the  i>„ymc„tor 
grant  of  letters  testamentary,  or  of  ;idministration,  with  the '^s^'f^i'^s ; 
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when  com- 
pelled. 


Application 
for  the  order; 
by  whom 
made,  &c. 


Citation  to 
the  represen- 
tative to  an- 
swer, &c. 


Hearing  of 
the  case  and 
order  of  pay- 
ment on  giv- 
ing a  refund- 
ing bond. 


Refunding 
bond  ;  to 
whom  paya- 
ble, its 
amount  and 
condition. 


"Value  of  le- 
gacy to  be 
entered  of 
record  and 
execution  to 
issue  in  sixty 
days. 


Distribution 
to  be  made  in 
eighteen 
months  on 
application, 
&c. 

Application 
to  state  the 
applicant's 
share,  &c. 


will  annexed,  if  there  are  more  than  sufficient  assets  in  the 
hands  of  such  executor  or  administrator  to  pay  the  debts  of 
the  deceased,  any  legatee  may  apply  to  the  probate  court  of 
the  county  in  which  letters  were  granted,  to  compel  the  pay- 
ment of  such  legacy. 

§  1773.  The  application  must  set  forth  the  claim  of  the 
applicant;  must  allege  a  sufficiency  of  assets  in  the  hands 
of  such  executor  or  administrator  to  pay  the  same,  after  dis- 
charging the  debts  of,  charges  on,  and  other  legacies  entitled 
to  priority  from  such  estate. 

§  1774.  The  judge  of  probate  must  appoint  a  day  for 
hearing  such  application,  and  a  citation  must  be  served  on 
the  executor  or  administrator,  notifying  him  of  the  grounds 
of  such  application,  and  the  day  appointed  for  hearing  the 
same,  ten  days  before  such  day. 

§  1775.  On  the  day  appointed,  or  on  any  other  day,  to 
which  the  same  is  continued,  the  court  must  hear  the  same, 
and  if  it  appear  that  the  applicant  is  a  legatee,  and  that  after 
the  payment  of  such  legacy,  there  will  be  a  sufficiency  of 
assets  to  pay  all  the  debts  which  have  been  presented,  charges 
and  other  legacies  entitled  to  priority,  the  court  may  direct 
the  payment,  or  delivery  of  such  legacy,  or  any  part  thereof, 
according  to  the  proof  of  assets,  and  of  the  other  legacies  in 
the  same  degree,  with  the  applicant,  on  the  legatee  execut- 
ing a  refunding  bond  according  to  the  provisions  of  the  next 
section. 

§  1776.  Such  refunding  bond  must  be  payable  to  the 
executor  or  administrator  with  the  will  annexed,  and  in  dou- 
ble the  amount  directed  to  be  paid,  or  in  double  the  value  of 
the  property  to  be  delivered,  to  be  ascertained  by  the  ap- 
]3raisement,  or  other  evidence  satisfactory  to  the  court,  with 
at  least  two  sufficient  securities,  conditioned  to  refund  the 
amount  paid,  or  to  return  the  property,  or  pay  the  value 
thereof,  with  interest  on  such  amount  or  value,  from  the 
time  the  same  was  received,  should  the  assets  |)rove  insuffi- 
cient to  discharge  the  other  debts  presented,  and  charges. 

§  1777.  If  the  legacy  is  not  payable  in  money,  the  value 
thereof,  as  ascertained  by  the  court  under  the  preceding  sec- 
tion, must  be  entered  of  record ;  and  if  the  amount  directed 
to  be  paid,  or  the  property  directed  to  be  delivered  accord- 
ing to  the  provisions  of  section  1775,  is  not  paid  or  delivered, 
within  sixty  days  after  such  order,  an  execution  may  issue 
for  such  amount,  or  the  value  of  such  property,  against  such 
executor  or  administrator,  and  his  securities. 

§  1778.  The  court  may  also,  in  cases  of  intestacy,  make  an 
order  of  distribution  out  of  the  assets  of  the  deceased,  on 
the  application  of  any  person  entitled  to  distribution,  after 
eighteen  months  from  the  grant  of  letters. 

§  1779.  Such  application  must  specify  the  share  to  which 
the  applicant  is  entitled  ;  must  alledge  that  the  assets  of  the 
deceased  are  more  than  sufficient  to  pay  the  debts,  and  must 
be  verified  by  oath. 
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§  1780.  A  clay  must  be  appointed  for  tlie  liearing,  and  a  citation  to 
citation  notifying   the  administrator  of  the  grounds  of  the  tative!"^*^^'^"' 
apphcation,  and  the  day  of  hearing  the  same,  must  be  served 
on  him,  ten  days  before  such  day. 

§  1781.  On  the  day  appointed,  or  on  any  other  day  to  order  of  dis- 
which  the  application  is  continued,  if  the  court  is  satisfied  wh'e'n  maie. 
from  the  evidence  that  the  assets  of  the  deceased  are  more 
than  sufficient  to  pay  the  debts,  it  may  make  an  order  of  dis- 
tribution for  such  portion  of  the  distributive  share  of  the 
applicant,  as  may  be  authorized  by  the  evidence. 

§  1782.  In  making  such  order,  the  court  must  be  particu-  Refunding 
lar  not  to  exceed  the  share  which  the  applicant  would  be  on^payment 
entitled  to  on  a  final  settlement  and  distribution ;   and  the  °/  'iist"bu- 

,  111  T  •  *'^®  share, 

order  must  m  no  case  be  made,  unless  the  applicant  give  a  &c. 
refunding  bond,  with  two  suflicient  securities,  to  be  approved 
by  the  judge  of  probate,  in  double  the  amount  distributed  to 
the  applicant,  or  in  double  the  value  of  his  share  of  the 
property  directed  to  be  distributed ;  which  value  must  be 
ascertained  by  the  appraisement  or  other  evidence,  and  enter- 
ed of  record,  and  conditioned  to  refund  the  amount  directed 
to  be  paid,  or  to  return  the  property  received  on  such  dis- 
tribution, or  pay  tlie  value  thereof,  and  interest  on  such 
amount  or  value,  from  the  time  the  same  was  received,  if  the 
assets  are  insuflicient  to  discharge  the  debts  or  claims  against 
the  estate. 

§  1783.  If  any  application  made  under  the  provisions  of  costs, 
this  article  is  determined  against  the  applicant,  he  must  pay 
the  costs. 

§  1784.  The  refunding  bonds  taken  under  the  provisions  Refunding 
of  this  article,  must  be  recorded  by  the  judge  of  probate,  and  re^rdS.''* 
then  delivered  to  the  executor  or  administrator ;  and  a  trans- 
cript of  such  bonds,  duly  certified,  is  evidence  to  the  same 
extent  as  the  original  would  have  been,  if  produced. 

§  1785.  The  refunding  bond  executed  under  this  article,  guch  refund- 
stands  as  security  for  the  executor  or  administrator,  should  mg.area  se- 
the  assets  in  his  hands,  after  any  payment  of  money  or  de-  representa-  ^ 
livery  of  property  under  the  order  of  the  court,  prove  insufii-  ''^'®" 
cient  to  pay  the  debts  and  claims  against  such  estate,  and  the 
charges  thereon,  and  the  executor  or  administrator  pays  the 
same. 

§  1786.  Such  bond  also  stands  as  security  for  the  creditors  Aisofor 
of  the  estate,  and  any  creditor  may  sue  thereon.  creditors. 

§  1787.  The  extent  of  the  recoveries  on  such  bonds,  isvaiueofthe 
the  amount  or  value  of  the  property  received  by  the  legatee  {j^g^gj'?"/^" 
or  distributee,  and  interest  on  such  amount  or  value,  from  cverawe  on 
the  date  of  its  receipt ;  and  the  value  may  be  proved  by  the  "^'"^^  '^°"'^'' 
entry  of  record  made  according  to  the  provisions  of  this  arti- 
cle, or  other  evidence ;  and  such  bonds  may  be  sued  on  from 
time  to  time,  in  the  name  of  any  person  aggrieved,  until  the 
whole  amount  of  the  liability,  as  determined  by  this  section, 
is  recovered. 

§  1788.  Any  party  making  a  payment  on  any  refunding 
23 
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Payment  of  a 
debt  after 
eighteen 
months  pro- 
tects repre- 
sentative as 
to  debts  not 
presented. 


Rights  of      bond,  taken  under   this   article,  may   recover   against   the 

such  bonds    parties  to  any  other  refunding  bond,  such  an  amount  as  shall 

among ^  s    ^6  in  the  samc  proportion  to  the  amount  collected  from  the 

plaintiif,  as  the  amount  of  money  and  value  of  the  property 

delivered  on  both  bonds  bears  to  the  amount  of  money  or 

property  delivered  on  the  bond  of  the  defendant. 

The  order  of      g  1789.  The  Order  of  the  court  made  after  eighteen  months 

ter  eighteen'  froui  the  grant  of  letters,  on  the  application  of  the  legatee,  or 

^^ct's'the^re-  psrson  entitled  to  distribution,  is  a  protection  to  the  executor 

presentative.  or  administrator,  to  the  extent  of  the  amount  or  value  of  the 

legacy  or  share  ordered  to  be  paid  or  distributed. 

§  1790.  The  payment  of  any  debt  against  the  estate,  by  the 
executor  or  administrator,  after  eighteen  months  from  the 
grant  of  letters,  protects  him  to  the  extent  of  the  payment, 
from  liability  on  any  other  debt  against  such  estate,  not  pre 
sented  at  the  time  of  such  payment. 

§  1791.  Any  debt  not  due,  presented,  may  be  paid  by  an 

Interest  de-  executor  or  administrator  after  eighteen  months  from  the 

debtsnotdue  grant  of  Icttcrs,  and  the  provisions  of  the  preceding  section 

maV^hen  be  includc  such  dcbts ;  but  such  payment  must  not  be  made, 

paid,&c.       unless  the  creditor  accept,  in  discharge  of  such  debt,  such  an 

amount  as,  with  interest  from  the  day  of  payment  to  the  day 

when  such  debt  is  due,  would  make  the  amount  thereof. 

Orders  of  dis-      §  1792.  All  ordcrs  of  distribution  must  be  directed  to  five 

whom'to  te^  disinterested  persons,  appointed  by  the  court ;  must  specify 

executed,  &c.  the  property  to  be  divided,  the  persons,  and  their  respective 

shares;  and  must  require  them  to  retutn  their  proceedings, 

on  a  day  specified  in  such  order. 

Distribution       §  1798.  Tlic  persous  therein  named,  or  a  majority,  must 

to  be  made    procced  to  makc  distribution  according  to  such  order;  hav- 

ed.  ^^  "'^     ing  first  taken  an  oath  to  make  such  distribution  fairly  and 

impartially  if  the  same  can  be  made ;  and  must  return  their 

proceedings  in  writing,  signed  by  them  to  the  court  by  the 

day  specified  in  such  order. 

Proceedings       |  1794.  If  the  property  cannot  be  divided  equitably,  witli- 

ty^cannorbe  out  a  salc  of  all  or  somc  portion  thereof,  the  commissioners 

^^^''''^''^'*- must  so  report. 

§  1795.  Any  person  may  file  exceptions   to  the  report, 
within  thirty  days  after  the  day  appointed  for  return ;  or  if 
returned  at  any  time  thereafter,  within  thirty  days  after  the 
return. 
The  distribu-      g  1796.  The  court,  for  cause  shown  on  such  exceptions 
seTS  for  or  otherwise,  may  set  aside  such  distribution  and  direct  an- 
eonfimer    othcr  distribution ;  or,  if  the  same  is  just,  may  confirm  it; 
and  a  sale  if  or  if  it  appcars  from  such  report  that  the  property  cannot  be 
equitably  divided  without  a  sale   of  all,  or  some  portion 
thereof,  it  may  direct  a  sale  of  all  or  any  portion  of  the  per- 
sonal property. 

§  1797.  Such  a  sale  must  be  advertised,  and  made,  as  ]3er- 
sonal  property  for  the  payment  of  debts. 

§  1798.  Upon  the  confirmation  of  any  order  of  distribution, 
the  executor  or  administrator  must  deliver  the  property  to 
the  persons  entitled  thereto. 


out  a  sale. 

35  xceptions 
to  th«  com- 
missioners' 
report. 


necessary  or- 
dered. 


Sale ;  how 
advertised 
and  made. 


On  confirma- 
tion the 
property  to 
be  delivered. 
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§  1799.  Any  judgments,  or  claims,  in  favor  of  the  estate,  Judgments 
whicli  are  not  collected  at  the  time  of  final  distribution,  may  may  bTdivi- 
be  divided  amongst  the  persons  entitled,  on  final  distribution,  ofhefro'^*! 
or  if  such  division  cannot  be  equitably  made,  may  be  sold  as  to- 
other personal  property. 

§  1800.  The  executor  or  administrator  must  assign  such  Assignment 
judgment  or  claim  to  the  distributee,  legatee,  or  purchaser,  men^  w*^' 
as  the  case  may  be ;  and  such  person  is  entitled  to  collect  '^'''''^^■ 
the  same,  by  suit,  or  otherwise. 


ARTICLE  11. 


Of  rendering  accounts  and  mahing  settlement. 


Sec. 

1801.  Settlements  to  be  made  nnnu- 

ally,  or  oftener,  when  re- 
quire cl. 

1802.  Maune:-  vf  making  settlements : 

aceonnts  and  vouchers,  and 
statement  of  the  heirs,  &g., 
to  be  filed. 

1803.  Guardians    appointed    on    the 

part  of  infants,  <fee. 

1804.  Damages   for  failure   to  file  a 

statement  of  the  heirs,  (fee. 

1805.  )  Notice  of  the  settlement  to  be 

1806.  y      advertised;  contents   of  the 

notice. 

1807.  Notice  by  publication  may  be 

■waived.  i 

ISOS.     The  account  to  be  then  auditi^. 

1809.  [Proof  of  credits  required;  liow 

1810.  y      made. 

1811.  Representative      may     prove 

items  of  twenty  Jollars  by 
oatL 

1812.  Any  part  of  the  account  may 

be  eontesterl 

1813.  Representative  chargeable  with 

interest,  or  profits,  on  fimds, 
(fee. 
1814-.     Costs  of  a  contest  of  the  ac- 
enimt ;  by  whom  paid 

1815.  Any  item  may  be  \dthdrawn, 

on  payment  of  costs. 

1816.  Accounts  to  be  stated  and  re- 

corded. 


Sec. 

1817.  Attachment  to  compel  a  settle- 

ment ;  and  an  account  may 
be  stated  against  the  absent 
rcpresontr.tive. 

1818.  Citation  to  appear  and  file  an 

account 

1819.  The  accounts  so  stated  passed, 

if  bfl  makes  defixult. 

1820.  On  appearing,  and  filing  an  ac- 

count and  vouchers  before 
final  settlement,  such  decree 
set  aside. 

1821.  Final  settlement  made  in  eight- 

een mouths,  if  the  debts  are 
paid. 

1822.  Order  of  distribution  then  made, 

and  when  confirmed,  to  be 
enforced  by  a  decree. 

1823.  Annual  settlements   presimied 

correct,  but  may  be  exam- 
ined again. 
182-i.     Representatives   may  then  be 
charged  with  other  items. 

1825.  Compensation     of    representa- 

tives. 

1826.  Disposition     of    the     personal 

property  of  an  inhabitant  of 
another  country  governed  by 
the  law  of  such  country. 

1827.  Such  estate  may  be  distributed 

here,  or  delivered  to  the  ad- 
ministrator in  the  country  of 
the  deceased. 


§  1801.  Every  executor  or  administrator  must  make  an- 
nual settlements  of  his  administration ;  and  may,  when  neces- 
sary for  the  interests  of  the  estate,  be  required  to  make  a 
settlement  at  any  time. 

§  1802.  In  making  settlements  of  administration,  the  exec- 
utor or  administrator  must  proceed  as  follows : 

1.  He  must  make  out  an  account  between  himself  and  the 
estate  he  represents,  charging  himself  with  all  the  assets  of 
the  deceased  which  have  come  into  his  possession,  except 


Settlements 
to  be  made 
annually  or 
oftener  if  re- 
quired. 


Manner  of 
making  set- 
tlements. 

Account  to 
be  filed  and 
sworn  to. 
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the  lands;  and  crediting  liimself  witli  all  the  credits  lie  is  by 
law  entitled  to ;  whicli  account,  verified  by  his  oath,  must 
be  filed  with  the  judge  of  probate  having  jurisdiction. 

2.  With  such  account  he  must  also  file  the  vouchers,  and 
be  med  with  written  evidence  in  his  possession,  Avhich  he  relies  on  to  sus- 

the  account.    ^^-^  ^^^  ^^,g^-^  g-^|g  ^f  ^^^^  aCCOUUt. 

statement  on  3.  He  must,  at  the  same  time,  file  a  statement  on  oath,  of 
namefoMhe  the  uamcs  of  the  heirs  and  legatees  of  such  estate,  specify- 
heirsandieg-  ^^g  particularly  which  are  under  the  age  of  twenty-one  years ; 
er  married  and  if  any  of  them  are  married  women,  or  persons  of  unsound 
feJiTs^^'of  lu-  mind,  it  must  be  stated ;  but  if  the  names,  ages,  or  condition 
natics,  &c.     q£  g^(,]^  heirs  or  legatees  are  unknown,  and  they  reside  out 

of  the  state,  they  may  be  made  parties,  as  \inknown  heirs. 
Infants  and       §  1803.  The  court  must  ajopoint  a  competent  person  to 
haTe*gua^di-  represent  the  interest  of  the  minors,  and  persons  of  unsound 
ans.  mind,  interested  in  such  settlement. 

Damages  for  §  1804.  If  sucli  Statement  is  not  filed,  the  executor  or  ad- 
su^i^state^'^  ministrator,  and  his  securities,  are  liable  for  all  damages  aris- 
ment.  ^j^g  thercfrom. 

Notice  given      §  1805.  Upou   thc  filing  of  such  account,  vouchers,  evi- 
^euf  o7the  dcucc,  and  statement,  the  judge  of  probate  must  appoint  a 
day  fixed  for  ^qj  for  such  Statement,  and  must  give  notice  of  the  same  by 
a  sett  emen  .  p^^i^i^^^^foj^  in  souic  paper  published  in  the  county,  for  three 
successive  weeks ;  or,  if  none  is  published  therein,  by  posting 
such  notice  at  the  court  house,  and  three  other  public  places 
in  such  county,  for  the  same  length  of  time. 
Contents  of       §  1806.  Such  uoticc  musi  state  the  name  of  the  executor 
the  notice.     ^^  administrator;  the  name  of  the  deceased;  the  day  ap- 
pointed for  settlement ;  and  if  the  settlement  is  proposed  to 
be  final,  it  must  be  so  stated. 
On  waiver  of      §  1807.  If  the  hclrs  or  legatees  axe  of  age,  and  waive  pub- 
not^r^veA  lication  in  a  newspaper,  notice  must  In  such  case  be  given, 
by  posting,    i^-y  posting  the  same  at  the  court  house  door. 
Account  then      §  1808.  Ou  thc  day  appointed,  or  on  uny  other  day  to 
audited.       ^vhich  the  settlement  is  continued,  the  court  must  proceed  to 

examine  and  audit  the  account, 
proofofcred-      §  1809.  On  such  auditing,  the  executor  or  administrator 
its  by  the  re-  must  producc  Satisfactory  evidence  of  the  correctness  of  each 
presen  a  ive.  ^^^^  ^^  ^^^  crcdit  sidc  of  the  accouut. 

How  made.        §  1810.  Such  proof  may  be  made  by  the  affidavit,  or  oral 

examination  of  witnesses,  or  by  any  other  legal  evidence. 
Items  of  twen      §  1811.  When  an  item  does  not  exceed  twenty  dollars, 
^roved'b^     and  the  correctness  of  the  same  is  known  to  the  executor  or 
oathofrepre-  administrator,  it  may  be  established  by  his  own  oath,  as  also 
sentative.     ^-^^  payment  of  the  same  by  him. 

Any  part  of       §  1812.  Auy  pcrsou  interested  may  appear,  and  contest 
may''be°con-  ^^J  i^ni  of  the  accouut,  and  examine  the  executor  or  admin- 
tested,         istrator,  or  any  witness  in  relation  thereto ;  or  may  introduce 
written  evidence,  taken  on  interrogatories  ;  the  adverse  party 
being  served  with  a  copy  of  the  same,  ten  days  before  a  com- 
mission issues. 

§  1813.  If  any  executor  or  administrator  uses  the  funds  of 
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tlie  estate  for  his  own  benefit,  he  is  accountable  for  any  profit  Liabmty  of 
made  thereon,  or  legal  interest ;  and  in  making  their  returns,  tiTe'^for  I'mer- 
must  state  the  sum  so  used,  the  time,  and  profit  of  the  same,  onfuncf/ufed 
if  over  legal  interest ;  or  must  expressly  deny,  on  oath,  that  by  him.  oath 
they  have  so  used  such  funds;  and  any  party  interested  not  used  such 
may  contest  the  same.  '  chargefhim. 

§  181-1.  If  the  item,  as  charged  by  the  executor  or  admin-  cost  of  the 
istrator,  is  reduced,  or  not  allowed,  the  costs  of  the  contest  in  ^°uom  pkid! 
relation  to  such  item  must  be  paid  by  the  executor  or  admin- 
istrator ;  otherwise,  by  the  party  contesting. 

§  1815.  The  executor  or  administrator  may  before    the  items  may 
decision  of  the  court  on  any  item,  withdraw  the  same,  but  in  drawn^'n 
such  case  must  paj^  the  costs  of  the  contest  as  to  such  item,    p^^'""  <^°^'^- 

§  1816.  On  the  auditing  of  the  account,  the  court  must  Account  to 
state  the  same,  render  a  decree  passing  the  same  as  stated,  i-ecoMed.^'^ 
and  the  same  must  be  recorded. 

§  1817.  Any   executor   or   administrator,  after  being  re-  After  citation 
c|uired,  by  citation  served  on  him,  to  file  his  account,  vouch-  to'c'ompir' 
ers,  and  to  make  a  settlement,  may  be  compelled  by  attach-  A^ac^onnt 
ment,  or  the  iudo-e  of  probate  may  proceed  to  state  the  account  stated  if  re- 
agamst  him,  charging  him  with  such  amounts  as  have  come  fail  to  appear 
to  his  hands. 

§  1818.  After  stating  such  account,  he  must  issue  a  cita-  citationto 

.  ,  '^  ,       .     .  '  ,         appear  and 

tion  to  such  executor  or  administrator,   to  appear  on  a  day  fiie  an  ac- 
therein  named,  and  file  his  account  and  vouchers  for  settle- ''°""'' 
ment,  or  that  the  account  so  stated  will  be  passed. 

§  1819.  If,  on  such  citation  being  served  ten  days  before  Account 
the  day  stated  therein,  the  executor  or  administrator  fails  to  Faimre  t"ap. 
appear  and  file  his  account  and  vouchers  for  settlement,  as  sudicltatLn. 
required  by  law,  the  court  must  proceed  to  j)ass  the  account 
as  stated,  and  render  a  decree  thereon. 

§  1820.  If,  however,  the  executor  or  administrator,  at  any  on  appear- 
tmie  before  final  settlement,  appears  and  files  his  accounts  i^comfta^and 
and  vouchers  for  settlement,  and  pays  such  costs  as  have  vouchers,  the 

^  1  Till  -1  •  decree  may 

accrued  upon  the  proceedings  under  the  last  three  sections,  be  set  aside, 
the  court  may  set  aside  such  decree,  and  proceed  as  if  none 
had  been  rendered. 

§  1821.  A  final  settlement  may  be  made  at  any  time  after  Final  settie- 
eighteen  months  from  the  grant  of  letters,  if  the  debts  are  all  S'^eighteen 
paid,  and  the  condition  of  the  estate,  in  other  respects,  vnll  dX^aVe"^^ 
admit  of  it.  p^'"'.  -t^. 

§  1822.  On  the  final  settlement  of  an  estate,  the  court  may  order  of  dis- 
make  such  orders  of  distribution  as  may  be  necessary;  and  be  made  on 
on  the  confirmation  of  the  same,  may  render  a  decree  there-  fina' settie- 
on,  and  the  property  must  be  denvered  according  to  such  when  con- 
decree  ;  or  if  there  is  money  only  to  be  divided,  it  may  ren-  foVied  by  de- 
der  a  decree  in  favor  of  each  distributee  entitled  to  the  same,  '^''^^'  *''• 
for  his  distributive  share,  against  the  executor  or  adminis- 
trator. 

§  1823.  Upon  the  final  settlement,  any  item  of  account  [{ement'prei 
included  in  any  previous  settlement  may  be  re-examined ;  ^'""^  settie- 
but  the  allowance  in  such  previous  settlement,  is  presumptive  med  correct," 
evidence  of  the  correctness  of  such  item.  re-eMmin'ld. 
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Representa- 
ttve  may 
then  be 
charged  with 
other  items, 
on  proof. 


Compensa- 
tion of  repre- 
sentatives. 


Personal  es- 
tate of  in- 
habitants of 
other  states 
be  disposed 
of  as  directed 
by  will  or  by 
the  law  of 
decedent's 
coiintry. 


On  final  set- 
tlement the 
estate  may 
be  distributed 
here  or  deliv- 
ered to  ad- 
ministrator 
or  executor 
in  decedent's 
country. 


§  1824.  Upon  such  final  settlement,  any  person  contesting 
may  also  show,  tliat  the  executor  or  administrator  has  failed 
to  charge  himself,  or  to  account  for  all  the  assets  of  the 
deceased  received  by  him ;  or  that  he  has  failed  to  collect 
the  same,  or  any  portion  of  the  same  ;  or  that,  by  an  abuse 
of,  or  failure  to  discharge  his  trust,  such  assets,  or  any  por- 
tion of  the  same,  have  been  depreciated,  injured  or  destroyed. 

§  1825.  Executors  and  administrators  may  be  allowed  such 
commissions  on  all  receipts  and  disbursements  by  them  as 
such,  as  may  appear  to  the  probate  court  a  fau-  compensation 
for  their  trouble,  risk,  and  responsibility,  not  to  exceed  two 
and  one  half  per  cent,  on  the  receipts,  and  the  same  per  cent- 
age  on  the  disbursements ;  and  the  court  may  also  allow 
actual  expenses,  and  for  special  or  extraordinary  services, 
such  compensation  as  is  just. 

§  1826.  When  administration  is  taken  out,  in  this  state,  on 
the  estate  of  any  person  who,  at  the  time  of  his  death,  was 
an  inhabitant  of  any  other  state  or  country,  his  personal 
estate,  after  the  payment  of  his  debts,  and  charges  on  the 
estate,  must  be  disposed  of  according  to  his  last  will,  if  pro- 
bated in  this  state ;  and  if  no  such  will  is  probated,  according 
to  the  law  of  the  state  or  country  of  which  he  was  an  inhab- 
itant. 

§  1827.  Upon  the  settlement  of  such  an  estate,  and  after 
the  payment  of  all  debts  for  which  the  same  is  liable  in  this 
state,  the  residue  of  the  personal  estate  may  be  distributed 
and  disposed  of  according  to  the  provisions  of  the  preceding 
section  ;  or  it  may  be  transmitted  or  paid  over  to  the  execu- 
tor or  administrator  of  the  state  or  country  where  the  deceased 
had  his  domicil. 


CHAPTER  VII. 


PROCEEDINGS  AS  TO  INSOLVENT  ESTATES. 


Sec. 

1828.  Order  of  payment  of  the  debts 

of  an  insolvent  estate. 

1829.  Report  of  insolvency,  ^vben  and 

by  whom  to  be  made, 

1830.  Statement  to  be  filed  with  the 

report,  its  contents. 

1831.  Report    and    statement    to    be 

sworn  to. 

1832.  )  Notice  of  the  report  given,  ques- 
1838.  )      tion  tried. 

"1  When  tried  by  a  jmy  ;  if  judg- 

1834.  I      ment  is  against  the  report,  it 

1835.  j      is  set  aside,  and   the   repre- 
j      sentative  pays  the  costs. 

1836.  Costs,  how  paid  when  the  report 

is  confinned. 


Sec. 

1831, 

1838. 


1839. 

1840. 

1841. 
1842. 
1843. 
1844. 
1845. 
1846. 


But  one  issue  must  be  made. 
When  the  report  is  sustained, 
the  estate  is   declared  insol- 
vent, ttc. ;  a  day  fixed  for  the 
settlement. 
Notice  to  be  given  of  day  fixed 

for  the  settlement. 
The  creditors  then  nominate  an 
administrator. 
)  Manner  of  voting ;  right  to  vote, 
(     how  shown,  &c. 

Plurality   of  votes   nominates  ; 
vacancy,  how  filled. 


An  apjDointmeiit    revokes 
former  letters. 


the 
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Sec.  Sec. 

1847.  All  claims  barred  if  not  filed  1858.  Suits  against  the  estate  con- 
within  nine  months ;  affidavit  tinned  until  the  report  of  in- 
on  filing  a  claim.  solvency  is  acted  on. 

18-48.  lutauts,  lunatics,  ckc,  allowed  a  1859.  Declaration  of  insolvency  may 
longer  time.  be  pleaded  to  all  suits  ;  other 

1849.     Oath,  how  certified  in  the  sister  issues  then  tried. 

states.  1860.  Judgment  then  certified  to  the 

1850     How  in  other  foreign  countries. !  probate  court. 

1851.  Day  of  filing  to  be  indorsed,  and    1861.  When  the  decision  on  the  re- 

receipt  given.  port  has  been  appealed  from, 

1852.  [Docket  of  claims  filed;  if  not '  the  case  must  be  continued. 
-853.  )      objected  to,  they  are  allowed.  ]  1862.  Claims  not  y^et  due  maybe  pre- 

1854.  Objections,  by  whom  and  when  sented  and  allowed. 

made  and  tried,  cfec.  ;  1863.  Claims  allowed  after  a  partial 

1855.  The  part  found   due  must  be  j  dividend,  take  a  full  share. 

allowed,  costs.  ;  1864.  Any   creditor  may   sue    those 

1856.  Settlement  of  such  estates,  when 

niade. 
18.57.     Rateable   proportion    paid    on 
each  allowed  claim,  (fee,  and 
other    settlements    made    as 
money  is  collected. 


who  have  received  a  full  divi 
dend,  for  his  proportion. 
1  o/--  )  Payment  to  another  creditor  re- 
TO,-,,  y     duces  recovery;  costs  m  such 
)     suit. 


§1828.  Wlien   tlie   real   and   personal   property   of  the  order  of  pay- 
deceased  is  insufficient  for  the  payment  of  the  debts,  the  pro-  ment  of  debts 
ceeds  arising  froin  the  sale  thereof  must   be  distributed  as  ceased  if  in- 
directed  by  section  1741,  in  proportion  to  the  amounts  due  ^°''''^°'- 
to  each  class  of  creditors,  in  the  order  in  such  section  specified. 

§  1829.  Whenever  the  executor  or  administrator  of  any  Estates ; 
estate  is  satisfied  that  the  property  of  the  estate  is  insufficient  Td  tasof'^nt' 
to  pay  its  debts,  he  must  file  with  the  judge  of  the  court  ^^om^ 
having  jurisdiction  of  the  estate,  a  report  in  writing  that  such 
estate  is,  to  the  best  of  his  knowledge  and  belief,  insolvent. 

§  1830.  He  must  file  with  such  report :  be'^flTd^'^Trith 

1.  A  statement  of  all  the  goods  and  chattels,  evidences  of  the  report : 
debt  and  other  personal  property,  with  the  estimated  value  ai  property^' 
of  each,  and  the  amount  of  money  belonging  to  such  estate. 

2.  A  full  statement  of  the  real  property  of  the  deceased,  2.  of  the  real 
or  any  interest  therein ;  the  local  situation  of  such  projDerty,  "^^ 

and  the  estimated  value  thereof 

3.  A  full  statement  of  the  claims  against  the  estate,  which  3.  of  claims 
have  come  to  his  knowledge ;  the  character  and  amount  of  es^tatT.'  '^* 
each  claim,  and  the  name  and  residence  of  each  creditor,  if 
known. 

§  1831.  Such  report  and  statement  must  be  accompanied  Report  and 
by  the  affidavit  of  the  executor  or  administrator,  to  the  effect  be^'Xrn'to." 
that  the  report  and  statements  are  correct,  to  the  best  of  his 
knowledge,  information,  and  belief 

§  1832.  The  judge  of  probate,  on  the  filing  of  such  report  Notice  of  the 
and  statements,  must  appoint  a  day,  not  less  than  thirty  or  gtvcn'and  a*^ 
more  than  sixty  days  therefrom,  to  hear  and  determine  the  j''^y  ^^^"^  foi" 
same  ;  and  must  give  notice,  to  the  creditors  of  the  estate,  of         ,  ' 
the  filing  of  the  report,  and  the  day  appointed  to  hear  and 
determine  the  same,  by  publication  in  some  newspaper  pub- 
lished at  or  nearest  to  the  court  house,   for  such  time  as  he 
may  direct,  not  exceeding  six  successive  weeks;  by  posting 
notice  on  the  court  house  door  for  the  same  length  of  time ; 
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and  the  fonvarding  notices  by  mail  to  all  creditors  whose 
residence  is  known. 
Trial  of  the       §  1833.  Upon  the  day  appointed  to  hear  and  determine 
question.      ^^^^^  Tcport,  or  on  any  other  day  to  which  the  same  is  con- 
tinued, the  court  must  proceed  to  hear  and  determine  the 
same. 
Issue  to  try        §  183-1.  Auy  Creditor  may  make  an  issue  as  to  the  correct; 
c^^-  'when^""  iiess  of  such  rcport,  by  denying,  in  writing,  that  the  estate  is 
by' jury.       insolvent,  which  issue  must  be  tried  by  a  jury,  on  the  appli- 
cation of  either  party.  i 
ifagainstre-      §1835.  If  such  issuc  is  dccidcd  against  the  executor  or 
asidVand  if-  administrator,  the  report  must  be  dismissed,  and  execution 
presektative  fQj,  costs  may  issuc  against  him  and  his  securities, 
coltlwhen        §  1836.  If  the  issue  is  decided  in  his  favor,  costs  must  be 
the  report  is  p^id  bv  the  contcstino;  creditor,  or  out  of  the  estate,  as  the 

sustained.       ^  -J  ...  °  ' 

court  may  direct. 
But  one  issue      §  1837.  But  ouc  issuc  uiust  bc  uiadc,  but  any  number  of 
made!"^       the  creditors  may  join  therein,  at  any  time  before  the  deter- 
mination thereof. 
If  the  report      §  1838.  If  uo  Creditor  contests  the  correctness  of  the  report, 
the  estate'de-  or  if  the  issuc  is  decided  against  him,  the  court  must  declare 
vent'^&r"^"  the  estate  insolvent,  and  must  make  an  order  for  the  execu- 
tor or  administrator,  on  a  day  therein  named,  not  less  than 
thirty  or  more  than  sixty  days  therefrom,  to  appear  and 
make  a  settlement  of  his  accounts. 
Notice  given      g  1839.  Noticc  of  such  Order,  and  of  the  day  appointed 
and"day°for  for  such  Settlement,  must  be  given  by  the  judge  of  probate, 
settlement.    ^^  -^  j^e^^^^^ired  by  section  1832. 

Creditors  |  1840.  On  the  day  appointed  for  such  settlement,  or  at 

nominate  ad-  aiiy  day  to  which  the  same  is  continued,  the  creditors,  present 
mimstrator.  ^^  represented,  may  nominate  to  the  court  any  fit  person,  an 
inhabitant  of  this  state,  as  administrator  of  the  property,  and 
of  the  rights  and  credits  thereof  unaclministered. 
Manner  of  §  1841.  In  making  the  nomination,  each  creditor,  in  per- 
we*dUor'=^  '^®  SOU  or  represented,  votes  as  follows  : 

1.  On  claims  filed  by  any  one  creditor,  not  exceeding,  in 
the  aggregate,  one  thousand  dollars;  one  vote  for  each  hun- 
dred dollars. 

2.  On  claims  held  by  any  one  creditor,  exceeding  in  the 
aggregate  one  thousand  dollars,  ten  votes  for  the  first  thou- 
sand, and  one  for  every  additional  five  hundred  dollars. 

3.  Every  creditor  is  entitled  to  one  vote,  and  no  creditor 
to  more  than  twenty. 

Nomination       §  1842.  The  nomiuatiou  must  be  made  in  the  presence, 
in  presence   ^^^  uudcr  the  dlrcctiou  of  the  court;  and  the  amount  of 
of  the  court;  claims  held  by  any  creditor  may  be  proved  by  af&clavit,  o 
ing^iaims.  "  in  any  other  mode  satisfactory  to  the  court. 
Plurality  of       §  1843.  The  person  having  a  plurality  of  votes,  must  be 
Totes  nomi-  appointed  by  the  court  administrator  of  the  property,  and 

rights,  and  credits  unadministered. 

§  1844,  Whenever  a  vacancy  occurs  in  the  of&ce  of  such 

administrator,  the  court,  on  motion  of  any  other  creditor  of 
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tlic  estate,  may  order  auotlier  meeting,  and  hold  another  Appointment 
election,  and  make  the  appointment  of  the  person  elected,  in  in  sucrad-*^^ 
all  respects,  as  upon  the  first  meeting  of  creditors.  ministration. 

§  1845.  If  none  of  the  creditors  attend  at  the  time  appointed,  idem. 
or  if,  from  any  other  cause,  no  appointment  of  such  adminis- 
trator is  made,  the  court  may,  in  its  discretion,  continue  the 
former  executor  or  administrator ;  or  may  appoint  any  fit 
person,  or  the  general  administrator  of  the  county ;  or  should 
there  be  none,  the  sheriff'  or  coroner  of  the  countj^,  to  admin- 
ister the  estate,  according  to  the  provisions  of  this  chapter. 

§  1846.  Whenever  any  administrator  is  appointed  under  An  appoint- 
the  provisions  of  this  chapter,  any  former  grant  of  letters  on  formed iTt^^^ 
the  estate  is  thereby  revoked ;    and  the  property  of  such  *«''^'  *■=• 
estate  is  thereby  vested  in  such  administrator. 

§  1847.  Every  person  having  any  claim  against  the  estate  claims  a- 
so  declared  insolvent,  must  file  the  same  in  the  ofiice  of  the  lenTestateV 
judge  of  probate,  within  nine  months  after  such  declaration,  gfedTnn'Jne^ 
or  after  the  same  accrues,  verified  by  the  oath  of  the  claim-  months, 
ant,  or  some  other  person  who  knows  the  correctness  of  the  tiung  claim, 
claim,  and  that  the  same  is  due,  or  the  same  is  forever  barred. 

6  1848.  The  provisions  of  the  preceding  section  do  not  ^^'^"'/'/'<^-' 

-^  J-  o  excepted. 

apply  to  infants  and  persons  of  unsound  mind,  who  are 
allowed  nine  months  after  the  removal  of  their  respective 
disabilities. 

§  1849.  When  the  claim  is  filed,  verified  by  the  oath  of  a  certificate ; 
person  out  of  this  state,  but  within  the  United  States,  the  whln"the*^ 
oath  may  be  made  before  a  notary  public,  justice  of  the  aung  a'daim 
peace,  or  any  judge  of  a  court  of  record,  or  a  commissioner  oi-  the  wit- 
of  this  state  ;  and  when  made  before  a  justice  of  the  peace,  o\her  state. ' 
it  must  be  certified  that  such  of&cer  was  a  justice  of  the  peace, 
and  that  his  attestation  is  genuine,  by  some  judge  of  a  court 
of  record,  or  a  commissioner  of  this  state ;  when  made  before 
either  of  the  other  ofiicers  specified  in  this  section,  no  other 
proof  of  the  taking  of  such  oath  is  necessary,  than  the  certifi- 
cate of  such  ofiicer. 

§  1850.  When   such  oath   is   taken   out   of  the  United  when  oath  is 
States,  it  may  be  taken  before  any  judge  of  a  court  of  record,  eign count?}' 
mayor,  or  chief  magistrate  of  any  county,  city,  borough,  or 
town,  notary  public,  or  diplomatic,  consular,  or  commercial 
agent  of  the  United  States ;  and  no  other  proof  of  the  taking 
of  such  oath  is  necessary,  than  the  certificate  of  such  officer. 

§  1851.  The  judge  of  probate  must,  when  required,  give  Receipt  giv- 
a  receipt  for  such  claim  to  the  claunant,  his  agent,  or  attor-  fo"  I^iLs^ 
ney,  and  must  endorse  on  the  claim  the  day  when  the  same  ^^□g'en-'*^  "'^ 
was  filed,  and  sign  his  name  thereto.  dorsed,  &c. 

§  1852.  Such  judge  must  keep  a  docket  of  all  the  claims  Docket  of 
thus  filed,  which  must  be  at  all  times,  during  office  hours,  sub-  *^''*™^  ^^^'^' 
ject  to  the  inspection  of  the  administrator  and  creditors  of 
the  estate. 

§  1853.  If  no  opposition  is  made  in  the  manner  hereinaf-  ifnotoiuect- 
ter  provided,  within  twelve  mouths  after  the  time  when  the  ci!iima'be*ai- 
estate  was  declared  insolvent,  such  claim  must  be  allowed  'owed, 
against  the  estate,  without  further  proof 
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Objections  to  §  1854.  At  aiij  time  within  twelve  months  after  the  de- 
when^n/by  clai'ation  of  insolvency  by  the  judge  of  probate,  the  adminis- 
rndhow^'^'^  trator,  or  any  creditor,  may  object  to  the  allowance  of  any 
tried.  claim  filed  against  the  estate,  by  filing  objections  thereto  in 

writing  ;  and,  thereupon,  the  court  must  cause  an  issue  to  be 
made  up  between  the  claimant  and  the  administrator,  or  the 
contesting  creditor,  in  the  name  of  the  administrator,  in  which 
issue  the  correctness  of  such  claim  must  be  tried  as  in  an  ac- 
costs in  sucii  tion  of  law  against  an  administrator,  if  required ;  and  if  it  is 
cases.  found  for  the  claimant  to  the  whole  amount  thereof,  the 

same  must  be  allowed,  and  such  claimant  recover  his  costs  in 
relation  to  the  trial  of  such  issue ;  if  against  the  claimant,  the 
claim  must  be  rejected,  and  the  party  contesting  recovers 
his  costs. 
If  part  only        g  1855.  If  a  part  only  of  such  claim  is  found  to  be  due,  it 
must  be  ai-    must  bc  allowcd  for  that  amount,  and  the  costs  paid  by  either 
lowed,  costs,  party,  or  in  such  proportions  by  either  party,  as  the  court 

may  direct. 
Settlement  of      §  1856.  Evcry  cxccutor,  or  administrator,  of  an  insolvent 
tates^'^when'  s^tatc,  must  make  a  settlement  of  his  accounts  as  such,  at 
made',  &c.     such  time  as  the  court  may  appoint,  not  less  than  nine,  or 
more  than  fifteen  months  from  the  time  the  estate  is  declared 
insolvent. 
Debts  then        §  1857.  At  such  Settlement,  the  court  must  decree  to  each 
paid  ratably.  cpe(;|itor,  whosc  clalm  has  been  allowed  as  herein  provided, 
his  proportion  of  all  moneys  then  found  due  from  such  exec- 
utor, or  administrator,  reserving  in  his  hands   a  ratable  pro- 
portion of  such  moneys  for  such  claims  as  may  be  then  con- 
other  settle-  tested  and  undivided ;  and  a  similar  settlement  and  distribu- 
ments  made  tiou  must  bc  madc  at  least  everv  six  months  thereafter,  at 

GVcrv  nine  t        •  *^  •  •        -i  . 

months.  such  tlmes  as  the  court  may  appoint,  until  the  estate  is  final- 
ly settled  and  distributed. 
Suits  against  g  1858.  During  the  progress  of  any  suit  against  an  execu- 
tive ^continu-  tor,  or  administrator,  he  may  show  that  such  estate  has  been 
port  of 'i^-'  reported  insolvent,  and  continue  the  cause  until  the  final  dis- 
soivency  is    positiou  of  sucli  report. 

disposed  of.     -L     .    _,_.,_      ,-p,,  ■•■  ,      .     .  , 

Representa-       V  loo9.  Thc  cxccutor,  or  admuiistrator,  may  also,  at  any 

"illd"tife  de- *^™®  before  judgment,  plead  specially,  that  the  estate  has 

ciaration  of   bccn  dcclarcd  insolvent  and  in  such  case  the  other  issues 

mso  vency.    ^^^^^g^.  -j-^g  tried,  and  judgment  rendered  thereon. 

Judgment         §  1860.  If  such  judgment  is  for  the  plaintiff,  and   it  is 

to'thrpro-'^'^  shown  to  the  court  that  such  estate  has  been  declared  insol- 

bate  court,    ycnt,  an  ordcr  must  be  made  to  the  effect,  that  no  execution 

issue  on  such  judgment,  but  that  the  same  be  certified  to  the 

proper  probate  court;  and  upon  a  certified  copy   of  such 

judgment  being  filed,  as  a  claim  against  the  estate,  it  must  be 

allowed  with  the  costs  against  such  estate,  unless  shown  to 

have  been  obtained  by  collusion. 

When  the  re-      §  1861.  If  au  appeal  has  been  taken  on  a  contest  as  to  the 

appeaL^d'^'^'^"  rcport  of  insolvcncy,  the  case  must,  on  motion,  be  continued 

from  tiie  case  until  such  appeal  is  disposed  of 

must  be  con-         ^^    -,  o/^in       a  tt  ti,-  ,     ^ 

tinued.  §  1852.  Any  creditor  whose  debt  is  not  due,  may  present 
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the  same,  as  if  due,  and,  thereupon  must  be  considered  as  a  ^^^g™!,""'^ 
creditor  under  this  chapter ;  acd  is  entitled  to  his  dividend,  presented, 
or  such  an  amount  as,  with  the  interest  added  from  the  time  *'^- 
of  payment  to  the  maturity  of  the  debt,  would  be  equal  to 
the  amount  thereof. 

§  1863.  Any  creditor  of  an  insolvent  estate,  whose  claim  f^^^'^l;,  ^ 
is  allowed,  after  a  partial  distribution,  must  be  allowed  out  of  p^f'^^^j^^^'^^; 
the  remaining  assets   of  such  estate,  if  sufficient,  such  a  pro-  take  a  fuu 
portion  as  will  give  him  his  just  dividend.  _     dividend. 

§  1864.  Any  creditor  of  an  insolvent  estate,  whose  claim  Any  creditor 
is  not  barred,  may  sue  any  person  who  has  received  any  divi-  i^^aiiow^'"" 
dend  of  such  estate,  and  recover  from  him  such  an  amount  "^y^'^^g 
of  the  dividend  he  has  received,  as  shall  be  in  the  same  pro-  have  taken 
portion   thereto,   as  the  claim  of  the  plaintiff  bears  to  the  hllp^opor-'"' 
debts  of  the  estate  distributed,  including  the  claim  of  the  t'°°- 
plaintiff. 

§  1865.  But  in  such  action,  the  defendant  may  reduce  the  Payment  to 
recovery,  by  showing  that  such  dividend  has  been  reduced  creditor re- 
by  the  recovery,  or  payment  of  the  claims  of  other  creditors  ^;^^f  ^  '■^'=°'^- 
of  such  estate  in  the  like  proportion. 

§  1866.  In  such  action,  the  plaintiff  must  pay  the  costs,  costs  in  such 
unless  he  proves  he  has  exhibited  his  claim,  and  demanded 
of  the  defendant  his  proportion  of  the  dividend  received  by 
him,  before  the  commencement  of  the  action. 


CHAPTER  VIII. 

SALE   OF   LANDS   FOR  DISTRIBUTION. 

Szc.  I  Sec. 

1867     When  lands  cannot  be  fairly  di- ,  1872.     On  proof  of  the  facts  stated  in 


vided,  they  are  sold  under  an 
order  from  the  court. 
1868.     Application  for  such  order,  its 
contents,  by  whom  made. 


the  application,  an  order  for 
the  sale  granted,  and  the  proof 
and  order  recorded.  Sale,  ho^^ 
made. 


1869.  Parties  in  interest  to  be  cited  to  :  1873.     Widow's  dower  may   be   sold 

appear  on  the  day  of  trial.       i  with  the  land,  by  her  consent. 

1870.  Husbands  of  married  women  al- 1  1874  }  Value  of  her  dower  ;  how  fixed 

so  cited.  _  '  1875  j      and  paid. 

1871.  Publication  as  to  non-residents-  , 

§  1867.  Lands  of  an  estate  may  be  sold  by  order  of  the  lf„2rZ 
probate  court,  having  jurisdiction  of  the  estate,  when  the  l^^l^^'J^^ 
same  cannot  be  equitably  divided  amongst  the  heirs  or  de- befairiydi- 
visees. 

§  1868.  The  application  for  that  purpose  must  be  made  Application 
by  the  executor,  or  administrator ;  must  describe  the  lands  o'f'sa'ie;°S" 
accurately ;  and  give  the  names  of  the  heirs,  or  devisees,  and  ^f,™^"; 
their  places  of  residence ;  and  such  application  must  also 
state,  if  any,  and  which  of  such  heirs,  or  devisees,  are  under 
the  age  of  twenty-one  years,  or  married  women,  or  of  un- 
sound mind. 
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Proceedings 
to  cite  the 
parties  in  in- 
terest, and 
fix  a  day  i  for 
the  trial  of 
the  applica- 
tion. 


Husbands  of 
married  wo- 
men also  to 
be  cited. 

Publication 
as  to  non- 
residents. 


When  the 
facts  stated 
in  the  appli- 
cation are 
proved,  the 
proof  must 
be  recorded 
and  the  or- 
der of  sale 
made. 


Sale ;  how 
conducted. 


With  the 
widow's  con- 
sent her  dow- 
er may  be 
sold  with  the 
land. 


Value  of  the 
dower  ;  how 
fixed  and 
paid. 


Not  be  more 
than  one- 
sixth  of  pur- 
chase money 


§  1869.  The  judge  must  appoint  a  day,  not  less  than  forty  | 
days  from  the  time  of  making  such  apphcation,  for  the  hear-i 
ing  thereof;  must  appoint  a  proper  person  to  represent  the 
minors,  or  persons  of  unsound  mind,  if  any  there  be ;  andi 
must  issue  a  citation  to  the  lieirs,  or  devisees  of  fiill  age  resi-i 
ding  in  this  state,  notifying  tliem  of  the  application,  and  the 
day  appointed  for  hearing  the  same ;  Avhich  citation  must  bei 
served  on  such  heirs,  or  devisees,  ten  daj^s  before  the  day  ap- 
pointed for  the  hearing. 

§  1870.  If  any  of  the  heirs  or  devisees  are  married  wo*) 
men,  the  citation  must  be  served  on  the  husband,  as  well  as 
the  wife. 

§  1871.  If  any  of  the  heirs  or  devisees  reside  out  of  thisl 
state,  such  heirs  may  be  brought  into  court,  by  publication, 
made  in  a  newspaper  published  in  the  county  in  which  thcf 
application  is  made ;  or  if  no  paper  is  published  in  such  coun-i 
ty,  then  in  the  one  published  the  nearest  to  the  court  housei 
thereof. 

§  1872.  The  facts  stated  in  the  application  must  be  proved: 
by  the  deposition  of  disinterested  witnesses,  which  must  bee 
filed  of  record ;  and  on  making  such  proof,  the  court  may  or- 
der a  sale  of  the  lands,  which  must  be  advertised  and  sold, 
on  such  terms  as  the  court  may  direct,  not  exceeding  a  credit 
of  twelve  months  ;  and  the  sale  must  be  advertised,  and  con- 
ducted, and  bonds,  or  notes,  taken  for  the  purchase  money, 
if  sold  on  a  credit,  with  two  sufficient  securities ;  the  sale  con- 
firmed, and  titles  made  to  the  purchaser  on  the  payment  of  i 
the  purchase  money,  in  all  respects,  as  upon  a  sale  of  lands'^ 
by  an  executor,  or  administrator,  under  an  order  of  the  pro- 
bate court,  for  the  payment  of  debts. 

§  1873.  In  all  cases  where,  under  the  provisions  of  this 
title,  the  lands  of  a  decedent  can  be  ordered  to  be  sold  by  the 
judge  of  probate,  the  widow  may  file  in  the  office  of  the  pro- 
bate judge  her  written  consent,  that  her  dower  interest  in 
the  land  be  sold,  so  as  to  vest  in  the  purchaser  the  complete 
title;  and  thereupon,  the  probate  judge  must  order  that  the^ 
widow's  dower  interest  must  be  sold  with  the  residue  of  the? 
land. 

§  1874.  When  the  sale  is  confirmed,  the  judge  of  probate, 
on  the  application  of  the  widow,  must  make  an  order,  that  a 
fair  equivalent  for  the  dower  interest  be  paid  to  her  by  the - 
personal  representative,  when  the  purchase  money  is  collect- 
ed, the  value  of  the  dower  interest  to  be  ascertained  by  proof 
having  regard  to  the  age  and  health  of  the  doweress. 

§  1875.  The  provisions  of  the  preceding  section  must  not 
be  so  construed  as  to  allow  the  widow,  in  any  case,  more 
than  one-sixth  of  the  purchase  money. 


^AP.    9.]  COMPELLING   SETTLEMENT.  o65 

CHAPTEK  IX. 

COMPELLING   EXECUTORS   AND   ADMINISTRATORS,    WHOSE 
AUTHORITY   HAS    CEASED,    TO   MAKE   SETTLEMENT. 

lEC.  i  Sec. 

i876.     On  resignation  or  removal,  set-  i  1879.     Notice  of  the  account  to  be  pub- 

tlement  to  be  made  in  a  mouth.  !  lished. 

817.     Decree  for  the  balance  against '  1880.     Proceedings  on  the  final  settle- 

him.  I  ment  of  saeh  accounts. 

878.     Attachment  to  compel  a  settle-   ,  on,  )  Decree  rendered  on  the  account. 

ment,  and  an  account  stated  '  looo  f  Such  proceedings  no  bar  to  oth- 

against  him.  I      ^^  )      cr  suits. 

§  1876.  Whenever  an  executor,  or  administrator,  is  re-  settiomentto 
tnoved,  resigns,  or  his  letters  are  revoked,  or  his  authority  month  by'a'' 
t3eases  from  any  cause,  he  must,  within  one  month  thereat-  [fyj'i^ri'hrs" 
Ger,  file  his  account,  vouchers,  evidence,  and  statement  of  the  resignation 
iieirs  and  legatees,  as  in  case  of  other  settlements ;  and  wpon 
the  same  being  duly  advertised  as  other  settlements,  his  ac- 
sount  must  be  audited,  stated,  and  a  decree  rendered  thereon. 

§  1877.  If  there  is  any  remaining,  or  succeeding  executor.  Decree  for 
or  administrator,  on  said  estate,  a  decree  must  be  rendered  aglinft^wm. 
in  his  favor,  for  the  amount  found  due  on  such  settlement^ 
or  for  the  delivery  of  any  personal  property  in  the  hands  of 
the  executor,  or  administrator,  whose  authority  has  ceased. 

§  1878.  If  such  executor,  or  administrator,  fails  to  make  Attachment 
his  settlement,  as  required  b}'  section  1876,  the  court  may  settlement. 
compel  him  by  attachment,  or  may  state  the  account  against 
him  from  the  materials  in  his  office,  or  such  other  informa-  °tated  a^"' 
tion  as  may  be  accessible  to  the  court,  charging  him  with  "^'"®*  '"'"• 
such  articles  as  may  have  come  to  his  hands. 

§  1879.  After  stating  such  account  and  giving  notice  of  Notice  of  the 
the  same  by  publication,  as  in  case  of  other  settlements,  the  puwUhld""''' 
court  must  proceed  to  examine  the  account,  audit,  and  re-  Re- 
state the  same,  if  necessary. 

§  1880.  On  the  day  appointed  for  auditing  such  account.  Proceedings 
any  person  may  attend  on  the  part  of  the  executor,  or  ad-  dement  If' 
ministrator,  and  show  that  he  is  entitled  to  additional  cred-  such  ac- 

'  .  ,  ,  ,  count. 

its;  or  any  person  interested  may  attend  and  contest  any 
item  of  such  account,  or  in  any  previous  account ;  or  may 
show  assets  not  accounted  for ;  or  that  such  executor,  or  ad- 
ministrator, has  failed  to  collect  the  same,  or  any  portion 
thereof,  from  want  of  due  diligence ;  or  that  by  any  abuse,  or 
failure  to  discharge  his  trust,  such  assets,  or  any  portion  of 
the  same,  have  been  injured,  destroyed,  or  depreciated;  and 
in  case  of  such  proof,  the  executor,  or  administrator,  must 
be  held  to  account  therefor. 

§  1881.  The  court  after  stating  such  account,  must  render  Decree  on 
a  decree  thereon,  in  favor  of  the  remaining  or  of  any  succeed-  the  stated  ac- 
ing  executor  or  administrator ;  or  if  the  estate  can  be  finally 
closed  on  such  settlement,  must  render  decrees,  as  on  a  final 
settlement  thereof. 

§  1882.  The  proceedings  under  this  article,  do  not  prevent 
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These  pro-  any  actioii  by  the  remaining  or  succeeding  executor  or  ad- 
bafto  othe^r  Hiinistrator,  or  by  any  other  person  entitled  thereto,  against 
suits.  s^^q];^  executor  or  administrator,  for  any  property  remaining 

in  his  hands,  or  other  causes  of  action. 


CHAPTEE  X. 


OF   THE   presentation   OF   CLAIMS. 


Sec. 
1883. 


1884. 


1885. 


All  claims  against  estates  barred 
if  not  presented  in  eighteen 
months. 

Longer  time  allowed  to  infonts, 
&c.,  and  heirs  of  legatees. 

Presentation  of  claims,  how  made. 


Sec. 

1886.  Suits  against  the  decedent,  pre- 

sented by  revival  against  the 
representative. 

1887.  On  suit,  if  presentation  is    not 

jDroved,  costs  taxed  against  the 
plaintiff. 


All  claims 
barred  unless 
presented  in 
eighteen 
months  after 
accruing,  or 
from  time  of 
grant  of  let- 
ters. 

Infants  and 
lunatics  al- 
lowed a  long- 
er time,  also 
heirs,  &c. 

Claims  pre- 
sented to  re- 
jiresentative 
or  filed  in 
court ;  if  filed 
to  be  docket- 
ed. 


Suits  against 
decedent 
presented  by 
revival  a- 
gainst  the 
representa- 
tive. 

Costs  against 
the  plaintiff 
if  he  do  not 
prove  pre- 
sentation of 
his  claim. 


§  1883.  All  claims  against  the  estate  of  a  deceased  person, 
must  be  presented  within  eighteen  months  after  the  same 
have  accrued,  or  within  eighteen  months  after  the  grant  of 
letters  testamentary  or  of  administration ;  and  if  not  presented 
within  that  time,  are  forever  barred. 

§  1884.  The  provisions  of  the  preceding  section  do  not 
apjoly  to  minors,  or  persons  of  unsound  mind,  who  are  allow- 
ed eighteen  months,  after  the  removal  of  their  respective 
disabilities,  or  to  heirs  or  legatees,  claiming  as  such. 

§  1885.  The  presentation  may  be  made  either  to  the  execu- 
tor or  administrator,  or  by  filing  the  claim  or  a  statement 
thereof  in  the  of&ce  of  the  judge  of  probate,  in  which  letters 
were  granted ;  in  which  case,  the  same  must  be  docketed, 
with  a  note  of  the  time  of  such  presentation ;  and  if  required, 
a  statement  must  be  given  by  such  judge,  showing  the  time 
of  presentation. 

§  1886.  All  actions  pending  against  any  person  at  the 
time  of  his  death,  which  by  law  survive  against  his  personal 
representatives,  shall,  if  revived  by  notice,  on  such  executor 
or  administrator  within  eighteen  months  after  the  grant  of 
letters,  be  considered  as  presented. 

§  1887.  In  any  action  against  an  executor  or  administra- 
tor, commenced  after  the  death  of  the  testator  or  intestate,  if 
the  plaintiff  fail  to  prove  a  presentation  of  the  claim  or  de- 
mand, he  must  pay  the  costs  of  suit,  although  he  may  recover. 


CHAP.   11.] 


APPEALS. 

CHAPTER  XI. 


367 


OF    APPEALS. 


Sec. 

1888.  Cases  in  Avbich  appeals  may  be 

taken. 

1889.  Ou  the  coutest  of  a  will  in  the 
circuit  court,  au  appeal  lies  to 
the  supreme  court. 

1890.  Bills  of  exception  iu  such  cases. 

1891.  Bills  of  exception  to  be  taken  in 
other  cases,  before  the  judge  of 
probate,  and  the  appeal  tried 
on  them. 

1892.  If  all  the  evidence  is  sot  out,  the 
supreme  court  may  direct  what 
judgment  shall  be  entered. 

1893.  In  coutest  of  wills,  a  complete 
transcript  to  be  made  out,  and 


Sec. 

1894. 

1895, 

1896. 
1897. 
1898. 
1899. 


appeals  tried  ou  such  transcript. 
Appeals  fi'om  the  circuit  court  to 

the  supreme  court. 
Bond  and   security  given  ou   an 

appeal  from  an  order  remov- 
ing the  representative. 
On  affirmance,    execution  issues 

on  the  bond  for  costs. 
The  bond  is  also  a  security  to  the 

estate. 
Security  for  costs,  required  iu  all 

appeal  cases. 
Costs  of  the  appeal,  sometimes 

charged  to  the  estate. 


§  1888.  Appeals  may  be  taken  from  tlie  jDiobate  court.  Appeals. 
upon  decrees  made  under  the  provisions  of  this  title,  to  the 
supreme  or  circuit  court,  in  the  following  cases  only : 

1.  On  any  contest  as  to  the  validity  of  a  will  under  chap-  on  contest  of 
ter  second,  of  this  title,  in  which  case  the  appeal  must  be  ^1°/''^''^  °^  * 
taken  within  thirty  days  after  the  determination  of  such 
contest. 

2.  On  application,  and  claiming  the  right  to  execute  a  will,  ^^  ^.^^^^^^ 
or  to  administer  on  an  estate,  when  decided  against  the  ap-  grant  letters 
plicant  on  any  other  ground  than  the  one  specified  in  the  ryf or'ofad- 
fourth  subdivision  of  section  1658,  in  which  case  the  appeal  ministration, 
must  be  taken  within  ten  days  after  the  determination  of  the 

court  on  the  application. 

3.  Upon  any  iudgment  or  order  removing  an  executor  or  „ 

.     . -T  J   J        o  o  _      On  an  order 

administrator,  m  which  case  the  appeal  must  be  taken  withm  of  removal  of 

o  ^  a.  1     •      T  X  1  t'le  represen- 

live  days  atter  such  judgment  or  order.  tative! 

4.  By  a  legatee  or  person  entitled  to  distribution,  on  the  q^  questions 
decision  of  the  court,  in  proceedings  instituted  to  compel  the  of  payment 
payment  of  a  legacy  or  distributive  share,  at  any  time  within  distributive 
six  months  after  such  decision.  ''''''""'^^- 

5.  After  a  final  settlement  upon  any  order,  decision  or  on  a  fmai 
decree,  made  on  such  settlement,  or  respecting  any  item  or  settlement. 
matter  thereof,  or  on  an}^  previous  settlement  or  item  or  mat- 
ter thereof,  within  six  months  thereafter. 

6.  Upon  any  issue  as  to  the  insolvency  of  an  estate,  and  „ 

1.^  „  •{.  •.•1        Upon  an  is- 

upon  any  issue  as  to  an  allowance  oi  any  claim  against  msolv-  sue  on  a 
ent  estates,  in   which  case  the  appeal  must  be  taken  within  an'Tnsfiveut 
thirty  days  after  the  dctermmation  of  such  issue.  '='''''^''='  '''^• 

§  1889.  Upon  the  contest  of  a  will,  removed  from  the  .„„,^,  „.„,„ 
probate  mto  the  circuit  court  lor  trial,  an  appeal  lies  to  the  circuit  com-t, 
supreme  court,  and  must  be  taken  within  thirty  days  after  aVii'uo^u- 
thejudgmcnt.  ■  Premo  court. 

§  1890.  In  the  cases  provided  for  by  the  preceding  sec- jjing  ^f  ^x. 
tion,  a  bill  of  exceptions  may  be  tendered  to  the  probate  ^^''^'""^  '^^ 
judge  or  to  the  cii'cuit  judge,  trying  the  vahdity  of  a  will, ' 
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specially  setting  forth  the  matters  objected  to,  and  tlie  evi- 
dence in  relation  to  the  same,  with  such  other  matters  as  will 
present  the  point  raised  fully  and  fairly,  before  the  appellate 
court,  which,  if  correct,  must  be  signed  by  the  judge  before 
the  adjournment  of  court,  unless  both  parties  or  their  attor- 
neys consent  in  writing  to  further  time  being  given. 

§  1891.  When  an  appeal  is  taken  under  anv  of  the  pre- 

CODV  of  tllG  .  .  «.'  J- 

bill  to  be  vious  sections  of  this  article,  except  a  contest  involving  the 
judge  olp^ol  validitj-  of  a  will,  the  judge  of  probate  must  make  out  a  copy 
bate  and  the  ^f  ^]jg  j^^}}  ^f  exccptions,  Avliich  uiust  bc  certified  by  him, 

appeal  tried  i  '     .  i     i  -n       p  •  • 

on  it.  and  the  appeal  must  be  tried  on  such  biil  oi  exceptions,  m 

the  appellate  court. 

S  1892.  On  any  matter  of  evidence  properly  triable  by 

Tf  ill  fhp  f*vi-  ••  •  "^    ,       ^  *^ 

denceisset'  the  court,  if  it  appear  from  the  bill  of  exception  that  all  the 
preme'^comt  evldeucc  in  relation  to  the  particular  item  or  matter  is  set 
may  direct  q^^^  iu  such  bill,  the  appellate  court  may  either  af&rm  the 
mentshati be  judgment  or  revci'se  and  direct  what  judgment  shall  be  ren- 
eutered.       Jercd,  aiid  such  judgment  must  be  so  rendered  in  the  com-t 

below. 
Transcripts        §  1893.  lu   coutcst   rcspccting   the   validit}^  of  a   will,  a 
te^fof  wi*!]*""  transcript  of  the  whole  record  must  be  made  out,  and  the 

appeal  is  tried  on  such  record. 
Appeals  from      §1894.  All  appeal  luay  bc  taken  from  the  judgment  of 
thes'upreme''  the  circuit  court,  on  an  appeal  brought  to  such  court,  under 
court.  ^]^Q  provisions  of  this  chapter,  to  the  supreme  court,  Avithin 

thirt}^  days  after  such  judgment. 
Bonds  and         §  1895.  Ko  appeal  can  be  taken  from  an  order  of  the  pro- 
securityon    ]^^{^q  coui't,  removins;   an  executor  or  administrator,  unless 

an  appeal  '  .o  nn    •  ■    • 

from  an  or-    thc  appellant  give  bond  with  at  least  two  sumcient  securities, 
m'o^ai  of'thc  payable  to  the  judge  of  probate,  and  in  an  amount  to  be  fixed 
lepresenta-    |^y  j^^^^^^^  j^^^  lggg  thaii  the  aniouut  of  his  bond  as  executor  or 
administrator,  conditioned  to  prosecute  the  appeal  to  effect, 
and  until  the  same  is  decided,  faithfully  to  discharge  his  du- 
ties, as  such  executor  or  administrator. 
On  affirm-         §  1896.  If  sucli  appeal  is  decided  against  the  appellant, 
tioiffOT  costs  execution  for  costs  ma}^  issue  against  him,  and  the  securities 
on  the  bond,  on  such  boud  ;  their  names  being  certified  with  the  record 

to  the  appellate  court. 
The  bond  is       §  1897.  Such  boiid  also  stands  as  security  for  the  faithful 
fy7o^tl?e"es-  discharge  of  his  duties  as  such  executor  or  administrator, 
tate.  from  the  time  the  same  is  approved  until  the  appeal  is  finally 

decided, 

1898.  In  all  other  cases  in  which  an  appeal  is  taken  under 
costs  given  in  the  provisioiis  of  this  chapter,  the  appellant,  or  some  one  for 
all  appeals,  -j^^^^^  must  givc  sccurity  for  the  costs  of  such  appeal,  to  be 
approved  by  the  judge  of  probate,  or  the  clerk  of  the  circuit 
court,  as  the  case  may  be ;  and  the  names  of  such  securities 
must  be  certified  with  the  record  to  the  appellate  court :  and 
if  the  appellant  fails  to  prosecute  his  appeal,  or  the  judgment 
is  not  reversed,  or  is  rendered  against  him  for  a  less  amount, 
execution  ma}''  issue  against  him  and  such  security  for  the 
costs. 
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§  1899.  Tlie  costs  of  tke  a|)peal,  when  paid  by  an  executor  costs  maybe 
or  administrator,  is  witliin  the  discretion  of  the  probate  gainlf'ls'tate 
judge,  to  allow  as  a  charge  against  the  estate.  ^irobatf^ 


CHAPTEE  XII. 


MISCELLANEOUS   PROVISIONS. 


Sec.  I  Sec. 

1900.     Slaves   eugfiged   iu    making  a 

crop,  to  be  retaiued  until  the 

crop  is  made. 


1908.  Attachment  to  compel  a  settle- 
ment. 

1909.  Estates  not  kept  together  if  iu- 


1901.  The  proceeds   of  the   crop   so  !  jm-ious  to  creditors  or  heirs 

made  is  assets  to  be  admiuis-  j  and  legatees. 

tered,  &c                                  |  1910.  Proceedings  when  the  judge  of 

1902.  Property   of  the   estate,  when  !  probate  is  incompetent 

kept  together,  and  how  long.  11911.  Papers,   <fce.,    removed  to    the 

1903.  Real  estate  to  be  cultivated  in  j  register's  office. 

such  cases.                                 11912.  Records  iu  such  cases  ;  process, 

1904.  Not  kept  together  if  forbid  by  '  &c. 

the  Tvill.                                    j  1913.  Proceedings  when    the   judge 

1905.  ^innual    settlements     in    such  |  and  register  arc  both  iaconi- 

cases.                                        !  peteut. 

190G.     Settlements  to  show  the  sum  |  101-1.  Proceedings  on  failure  to  exe- 

paid  for  each  heir,  &e.              \  cute,  or  retiu-n  process  from 

190*7.     Notice   of  settlements,  &e.,  to  |  the  register's  office. 

the  heirs  and  legatees.  !  1915.  }  Errors  in  settlements  corrected 

'  1916.  f      by  suit  iu  chancery. 

§  1900.  On  the  death  of  any  person,  the  slaves  in  his  pos-  slaves  en- 
session  employed  in  making  a  crop,  must  be  continued  on  mTk^g°a 
the  plantation  in  the  possession  of  the  decedent,  at  the  time  ^'"ofjig^^o'Jf 
of  his  death,  until  the  last  day  of  December  following,  under  thepianta- 
the  direction  and  control  of  the  esecutor  or  administrator ;  Mop?s^made^ 
and  then  delivered  to  those  entitled  thereto ;  or  if  the  prop- 
erty of  the  decedent,  duly  administered. 

§  1901.  The  crop  made  under  the  provisions  of  the  pre-  The  crop 
ceding  section,  is  assets  in  the  hands  of  the  executor  or  ad-  assets. 
ministrator,  the  expenses  of  the  plantation  being  deducted 
therefrom. 

§  1902.  The  coui-t  of  probate  may  authorize  the  executor  ^hra'^^e'pt 
or  administrator,  on  application  made,  and  good  cause  shown,  together  and 
to  keep  the  real  and  personal  estate,  or  any  portion  of  the  °^  °°^" 
same,  together,  for  any  length  of  time  such  court  may  deem 
advisable,  not  exceeding  ten  years.* 

§  1903.  When  such  estate  is  kept  together,  the  real  estate  J^^'i^jVa^^^^i^ 
may  be  cultivated,  under  the  direction  of  the  executor  or  such  cases. 
administrator,  but  the  dower  of  the  widow  must  in  all  cases 
be  reserved. 

§  1904.  The  provisions  of  the  two  preceding  sections  geuTer'wheu 
must  not  be  construed  so  as  to  conflict  with  the  will  of  the  ""'  ^'^r}?'"^  '^y 

,    ,  the  will. 

testator. 

§  1905.  Such  executor  or  administrator  must  make  annual  {^"""n'tg'of" 
settlements  of  such  estate,  as  required  by  the  provisions  of  sucu  eetates. 

*  For  investments  of  proceedsof  estates  so  kept  together,  see  note  on  p.  388. 
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Article  two,  Chapter  six,  of  this  title,  and  in  such  settlement 

must  show  how  such  estate  has  been  managed,  crop  made, 

expenses  incurred,  and  the  disposition  of  all  moneys  received. 

§  1906.  Such  settlement  must  also  show  the  amounts  ap- 

must^Xw    propriated  and  expended  for  each  and  every  person  entitled 

forM'^hdr^  to  any  distribution  from  such  estate. 

^.,.    ,^  8  1907.  The  accounts  and  vouchers,  evidence  and  settle- 

Filing  the  ac-         O  n     -\       t      •  in  ij-'it  it 

counts,  &c.,  ment  oi  the  heirs  and  legatees,  must  be  nled,  and  the  same 
settiment."^  notice  of  such  Settlements  given,  and  in  the  same  manner, 

and  may  be  contested,  as  annual  settlements  in  other  cases. 
Settlements        §  1908.  Such  Settlements  may  be   compelled  by  attach- 
attachmentf  mcut,  or  the  judgc  may  proceed  in  the  same  manner  as  when 
*°'  an  executor  or  administrator,  being  cited  to  make  a  settle- 

ment under  the  provisions  of  Article  two.  Chapter  six  of 
this  title,  fails  so  to  do. 
Estates  not        §1909.  Thc  provlsious  of  tliis  chaptcr  in  relation  to  kccp- 
be  kept  to-    ij]p-  estates  together,  must  not  be  so  construed  as  to  affect  the 

gether  to  in-     .o  o_  7  ,. 

jury  of  credi- rights  OI  crcditors,  or  to  prevent  any  legatee  or  distributee 
legateeTof"'^  of  such  cstatc  froui  recciviug  his  proportion  thereof,  as  he 
full  age.       arrives  at  full  age. 

Proceedings       §  1910.  If  the  judgc  of  probate  is  incapacitated,  under  the 
ofp°obatf1s  provisions   of  section  660,  from   acting  in  relation  to  any 
toTry  a^^'^'^'  matter  embraced  in  this  title,  the  register  in  chancery  of  the 
cause.         district  in  which  the  county  of  such  probate  judge  is  situ- 
ated, is  substituted  in  the  place  of  such  probate  judge,  with 
all  the  powers  which   are  by  law  given  to  him,  or  to  his 
court ;  the  proceedings  to  be  conducted  in  all  respects  as  if  in 
the  court  of  probate,  and  appeals  from  the  decisions  of  the 
register  to  lie,  in  the  like  cases,  as  from  the  probate  court, 
and  to  the  same  courts. 
Removal  of        §  1911.  All  the  Original  papers  remaining  in  the  court  of 
thnSce^f  probate  must  be  removed  in  such  case  to  the  office  of  such 
the  register,  register,  scalcd  up  under  the  seal  of  the  judge  of  probate; 
and  all  records  in  relation  to  the  same,  duly  certified  by  such 
judge,  at  the  expense  of  the  estate. 
Records  in^        §  1912.  The  rccords  and  proceedings  are  kept,  and  certi- 
howkept. '    fied,  when  so  removed,  as  the  records  of  the  court  of  chan- 
process  in     ccry ;  and  all  writs  of  attachment  and  execution   may  be 
such  cases,    issucd,  and  made  returnable,  to  any  day  appointed  by  the 

register. 
Proceedings       §1913.  If  thc  rcgistcr  and  the  judgc  of  probatc  are  both 
and"igitter  interested,  the  judge   of  probate  of  the   nearest  adjoining 
competent^'  couuty  must  act,  and  the  original  papers  and  records  must 
in  such  case  be  removed,  and  certified  to  such  judge,  as  is 
provided  in  section  1911. 
i^oceedings       |  1914.  The  failing  to  return  any  execution  issued  by  the 
return  pro-    Tegistcr,  uudcT  the  provisions  of  section  1912,  or  for  failing- 
register^  'of^  to  make  the  money,  or  to  pay  over  the  money  when  collect  ■ 
fice.Ac.        Q^  thereon,  the  sheriff  and  his  securities  are  liable  to  the 
same  penalties  and  judgments  as  in  the  hke  cases  in  courts 
of  probate ;  the  proceedings  to  be  instituted  in  the  circuit 
court  of  the  county  in  which  such  register's  office  is  kept^ 
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and  a  certified  copy  of  the  execution,  and  the  returns  there- 
on, are  evidence  to  the  same  extent  as  if  the  original  was  pro- 
duced ;  and  the  certificate  of  such  register,  that  the  execu- 
tion was  not  returned,  is  presumptive  evidence  of  such  fact. 

§  1915.  Where  any  error  of  law,  or  fact,  has  occurred  in  bui  in  chan- 

the  settlement  of  any  estate  of  a  decedent,  to  the  iniurv  of '^^''y '°  f,*"'- 
.,  ^        ,-  ,         '-.         '^''i   '■s'^'  settle- 

any  party,  without  any  lault  or  neglect  on  his  part,  such  ments ;  when 

party  may  correct  such  error  by  bill  in  chancery,  within  two  *°''^^®^''^'^- 

years  after  the  final  settlement  thereof:  and  the  evidence 

filed  in  the  court  of  probate,  in  relation  to  such  settlement, 

must  be  received  as  evidence  in  the  court  of  chancery,  with 

such  other  evidence  as  may  be  adduced. 

§  1916.  The  limitations  of  the  preceding  section  do  not  infants  and 

extend  to  infants,  or  persons  of  unsound  mind,  who  are  al-  jowed^airag- 

lowed  two  years  after  the  termination  of  theii'  respective  dis-  ^^  '™®- 

abilities. 


CHAPTER  XIII. 


GENERAL   PROVISIONS  AS   TO    RIGHTS   AND   LIABILITIES   OF 
EXECUTORS   AND   ADMINISTRATORS.,, 


Sec. 

1917.  Suits    agaiust    representatives 

uot  to  be  commenced  until 
six  mouths  after  administra- 
tion, <tc. 

1918.  Suits  against  them  to  be  brougbt 

in  the  county  in  which  letters 
are  granted. 

1919.  Limits   of  the  representative's 

liability. 

1920.  Resignation  no  bar  to  suits  un- 

less a  final  settlement  is 
made. 

1921.  /  Mode  of  enforcing  judgments, 

1922.  )'      decrees,  <fec.,  against  them. 

1923.  On  return  of  "no  property"  on 

an  execution  from  the  circuit 
court,  execution  issues  against 
the  representative  person- 
ally. 

1924.  Suits  by  the  special  administra- 

trator,  prosecuted  by  the 
representative. 

1925.  Suits  by  or  against  a  represent- 

ative prosecuted  by  his  suc- 
cessor. 
192G.     The  successor  has  exeautioo  on 
judgments  obtained   for  the 
estate  without "  scire  facias." 

1927.  The  death  of  one  representative 

does  not  abate  a  suit. 

1928.  Administrators,  Ac,    of   those 

liable  to  an  estate,  are  liable 
to  the  same  extent 


Sec. 
1929. 


1930. 


1931. 


1932. 


1933. 


1934. 


1935. 


1936. 


1937. 


1938. 


1939. 


1940. 


1941. 


Damages  to  real  property,  re- 
covered by  the  representa- 
tive. 

Judgments  against  decedents  to 
be  revived  by  suit. 

Legacies  sued  for  at  law  after 
eighteen  mouths. 

Inventory  when  introduced  as 
evidence  may  be  explained 
by  proof. 

Executor  "  de  son  tort "  liable 
only  to  the  representative. 

Proceedings  in  suits,  or  to  obtain 
the  decedent's  property,  by  a 
foreign  administration,  (fee. 

He  must  show  a  comphance 
with  such  requirements,  in 
all  suits. 

Amount  of  foreign  administra- 
tor's Ixind. 

A  payment  made  to  him  is  a 
discharge. 

A  representative  may  recover 
damages  for  a  wrongful  act 
causing  the  death  of  the  de- 
cedent. 

Amount  of  damages  limited ; 
to  be  paid  to  ,the  widow  and 
children. 

Conviction  or  acquittal,  no  bar 
to  such  a  suit. 

Corporations  liable  for  their 
agents,  in  such  cases. 


§  1917.  No  suit  must  be  commenced  against  an  executor  tivisnotto 
or  administrator,  as  such,  until  six  months,  and  no  judgment  tiimonthl. 
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rendered  against  liim,  as  sucli,  until  eighteen  montlis  after  the 
grant  of  letters  testamentary,  or  of  administration. 
In  what  §1918.  They  are  liable  to  be  sued  in  all  cases  in  their 

sued,  Ac?  ^  representative  character,  in  the  court  of  the  county  in  which 
letters  have  been  granted ;  and  service  of  the  summons  may 
be  made  in  any  county  in  the  state. 
Limit  of  re-  §1919.  iNo  cxccutor  or  administrator  is  liable  except  in 
thfe's°iitbiu-  ^^^  ^^^^  provided  for  by  section  1736,  beyond  the  amount  of 
^j-  assets  which  have  come  to  his  hands,  or  which  have  been 

lost,  destroyed,  wasted,  injured,  depreciated,  or  not  collected, 
by  want  of  dihgence  on  his  part,  or  an  abuse  of  his  trust, 
designation;      §  1920.  iSTo   cxccutor    or    administrator   can    allege   his 
J^ie'sTe^'Ls  resignation  in  defence  to  any  action  or  proceeding,  without 
made  a  final  ^j^  avcrmcnt  that  he  has  settled  the  accounts  of^  and  deliv- 
&c.  ^™^" '    ered  over  the  assets  of  the  estate,  as  required  by  law. 
Modeofexe-      §1921.  All  judgments,  orders  and  decrees,  for  the  pay- 
cutingjudg-  jYj^gjit  of  money,  made  by  the  probate  court,  against  an  exec- 
agains't  a  re-  utoT  or  administrator,  may  be  enforced  by  execution  ;  for 
presentative.  ^-^^  delivery  of  personal  property  by  attachment,  or  a  special 
order  to  the  sheriff  requiring  him.  to  take  such  property,  and 
dehver  the  same  according  to  the  judgment ;  to  obtain  pos- 
session of  land,  b}^  a  writ  to  the  sheriff,  against  the  executor 
or  administrator,  requiring  him_  to  put  the  heir  or  devisee  in 
the  possession  of  the  same. 
On  return  of      §  1922.  Whenever  an  execution  for  money  issues  against 
'ty"  exTc'u-'^"  an  executor  or  administrator,  from  the  probate  court,  and  the 
"akisuhl  ^'  execution  is  returned,  to  any  regular  term  of  such  court,  "  no 
sureties.       property,"  by  the  sheriff  of  the  county,  an  execution  may 
issue  against  such  executor  or  administrator,  and  his  secur- 
ities. 
On  return  of      §1923.  When  any  j  udgment  is,  or  has  been  rendered  in 
from^thTcir  the  circuit  comi,  against  any  executor  or  administrator,  as 
"'no''°'ro' er-  such,  aud  au  exccution  thereon  has  been  returned  "no  prop- 
ty,"  execu-    ertv,"  bv  the  sheriff,  or  other  officer  of  the  county  in  wihch 

tion  issues  i     •      i  j  i  i  j.-  •  •       j_ 

against  re-  such  judgment  was  rendered,  an  execution  may  issue  against 
personliiyT*^'  ^^^  cxccutor  OT  administrator,  personally,  to  be  levied  on  his 

goods  and  chattels,  lands  and  tenements. 
Suits  com-  ^      I  1924.  Suits  commenced  by  a  special  administrator  do 
special  ad-    jiot  abate  by  the  appointment  of  an  executor  or  administrator 
^oslciued^    in  chief;  but  may  be  prosecuted  by  such  executor  or  admin- 
byhissucces-  igtrator. 

Actions  by  or  §  1925.  When  any  action  has  been  commenced  by,  or 
Xresentk^-  ^gainst  thc  pcrsoual  represenatives  of  the  deceased,  the  same 
tive  prosecu-  mav  bc  prosccuted,  bv  or  aerainst  any  succeeding  executor 

ted  for  or  a-  "^  i      ■     ■    .       .  \     "^  l  l  j.-  x- 

gainst  the     or  admiuistrator,  who  may  be  made  parties,  on  motion. 
successor.         ^  1926.  Auy  subscquent  administrator,  or  administrator 


The  succes- 


sor may  have  with  the  will  annexed,  may  have  execution,  on  any  judgment 
Judgments"''  recovcrcd  by  any  person  who  preceded  him  in  the  adminis- 
obtained  by  tratiou  of  the  same  estate,  without  reviving  the  same,  or  with- 

his  predeces-  ■  r,     \        t    n       ^  •  i     •     -\ 

sor  without    out  proceeding  to  notuy  the  defendant  m  such  judgment, 
scue  acias.       g  1927.  If  any  one  of  two  or  more  executors  or  adminis- 
?ep1-*euta°^  trators,  against  whom  a  suit  is  pending,  die  during  the  pend- 
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ency  of  tlie  suit,  it  does  not  abate,  but  may  be  contiuuecl  tive  does  not 
against  tlie  survivor  or  survivors  on  suggesting  such  death.  ^^^'^  ^  ^"'*' 
on  the  record. 

§  1928.  The  executors  or  administrators  of  every  person,  Admmistra- 
who  as  executor  or  otherwise  has  v,^asted  or  converted  to  his  tho^e  who° 
own  use,  any  assets  of  a  deceased  person,  are  hable  in  the  ^  In^ettlte 
same  manner  as  if  their  testator  or  intestate  was  Kving.  ^'''^  ''a'^>e  to 

o  same  (?xtent, 

§  1929.  All  proceedings  to  ascertain  damages  done  to  real  Damages  to 
propertv,  survive  to  the  executors  and  administrators,  reaipropertj- 

"         TTn  •      1  T  1  1  T  •  1       survive  to 

§  1930.  vv  hen  a  judgment  has  been  rendered  against  the  representa- 
decedent,  before  his  death,  no  execution  can  issue  thereon  jud^ents 
against  the  personal  representatives,  excej)t  in  the  case  pro-  dfnMwwen' 
vided  for  in  section  24:59,  nor  can  the  judgment  be  revived  ^'o^ced  a- 
against  them  except  by  suit  on  the  judgment.  sentative. 

§  1931.  Any  legatee,  after  eighteen  months  from  the  gi'ant  Legatee  may 
of  letters  testamentary  or  of  administration  with  the  will  een  months 
annexed,  may  sue  at  law  and  recover  his  legacy,  upon  proof  i^lacy.'^'^*''^'' 
that  the  executor  assented  to  the  same. 

§  1932,  In  an  action  against  executors  or  administrators,  wmventory 

I'lip  o     1     •     1         ■  -I      •     •  11  c^^  introduced 

in  which  the  fact  of  theu'  having  administered  the  estate  oi  as  evidence, 
their  testator  or  intestate,  or  any  part  thereof,  comes  in  issue  piSnldby^' 
and  the  inventory  of  the  property  of  the  deceased  filed  by  p''°°''- 
them  is  given  in  evidence,  the  same  may  be  repelled  by 
evidence : 

1.  That  any  property  has  been  omitted  in  such  inventory, 
or  was  not  returned  therein  at  its  full  value. 

2.  That  such  property  has  perished  or  been  lost,  without  iwaiiow- 

xj.f'  JL  ^     ^  _',_  p(j  in  such 

the  fault  of  such  executors  or  administrators,  or  that  it  has  cases. 
been  fairly  sold,  according  to  law,  at  a  less  price  than  the 
value  so  returned ;  or  that  since  the  return  of  the  inventory 
such  property  has  deteriorated  or  increased  in  value,  and  in 
such  action  the  defendants  cannot  be  charged  for  any  thing, 
in  action  specified  in  the  inventory,  uidess  it  appear  that 
they  were  or  might  iiave  been  collected  with  due  dihgence.  Executor  "de 
§  1933.  No  person  is  liable  to  an  action  as  executor  ol  his  iy°iabie  to"" 
own  WTong,  for  having  taken,  received  or  interfered  with  [^^j^g^'''^^^" 
the  propert}-  of  a  deceased  person  ;  but  is  responsible  to  the 
executor  or  administrator  for  the  value  of  all  the  property  so 
taken  or  received,  and  for  all  damages  caused  by  his  act  to 
the  estate  of  the  deceased ;  but  the  provisions  of  this  section 
must  not  be  construed  so  as  to  prevent  any  creditor  from 
maintaining  a  suit  against  any  one  in  possession  of  property 
fraudulently  transferred  by  the  intestate  or  testator. 

§  1931.  Any  executor  or  administrator  who  has  obtained  Actions,  how 

"  "J  p       ,      .     .  .  ,  „      maintained, 

letters  testamentary  or  oi  aamimstration,  on  the  estate  oi  a  or  property 
person  who  was  not,  at  the  time  of  his  death,  an  inhabitant  HiTel^'^ad' 
of  this  state,  in  any  other  of  the  United  States,  (no  letters  -^istl^tor. 
testamentary  or  of  administration  having  been  granted  in  this 
state,)  may  maintain  suits  and  recover  or  receive  property  in 
this  state: 

1.  By  recording  at  any  time  before  judgment,  or  the  re- 
ceipt of  the  property,  a  copy  of  liis  letters,  didy  authenticated 
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according  to  tlie  laws  of  the  United  States,  in  the  office  of 
the  judge  of  probate  of  the  county  in  which  such  suit  is 
brought  or  property  received. 

2.  Giving  bond,  with  at  least  two  good  and  sufficient  secu- 
rities, payable  to  and  approved  by  the  judge  of  probate  of 
such  county,  in  such  amount  as  he  may  prescribe,  to  be  de- 
termined with  reference  to  the  amount  to  be  recovered  or 
received,  and  conditioned  to  faithfully  administer  such  recov- 
ery or  property  according  to  law. 
The  piaintiEf      §  1935.  It  is  ucccssary  that  the  plaintiff  before  a  judgment 
TOmpUance  "^  IS  rcndcrcd,  should  jDrove  to  the  court  that  he  has  complied 
with  such  re-  {j^  q]}  resDCcts  with  the  provisions  of  the  preceding  section, 

quirements.  -i    n   -t  ni, 

and  tailing  so  to  do  he  cannot  recover. 
Amount  of        §  1936.  The  judgc  of  probatc  iu  determining  the  amount 
how'^dete^rm-  of  the  boud,  may  examine  such  executor  or  administrator  on 
^^^^-  oath,  and  such  bond  when  given  stands  as  security  on  its 

condition  being  broken,  for  any  person  injured  thereby. 
Delivery  of  §  1937.  A  delivery  of  property  or  a  judgment  recovered 
^ayme'iftof  iiiidcr  thc  provisious  of  section  1934,  is  a  protection  to  the 
thejudgment  defendant  or  person  delivering  the  property  to  the  extent  of 
discharge,"^  such  judgment,  or  value  of  such  property. 
Wrongful  act  §  1938.  When  the  death  of  a  person  is  caused  by  the 
causing        wrongful  act  or  omission  of  another,  the  personal  representa- 

death  may  be     .  "„    ,        „  .  .  '  .  *•  •  i        i 

sued  for  by    tivc  01  the  lormcr  may  maintain  an  action  against  the  latter 
the  represen-  ^^  ^^^  ^^^^^  withiu  ouc  year  thereafter,  if  the  former  could 

have  maintained  an  action  against  the  latter,  for  the  same 

act  or  omission,  had  he  lived. 
Amount  of        §  1939.  Thc  damagcs    recovered  in  such  action  cannot 
limited™^^'  exceed  three  years'  income  of  the  deceased,  and  in  no  case 

exceed   three  thousand  dollars.     The  amount  recovered   is 
be^aM!"*°  ^'^^  *^®  benefit  of  the  widow;  if  there  be  none,  then  for  the 

benefit  of  the  child  or  children ;  if  there  be  none,  then  to  be 

distributed  as  other  personal  property  amongst  the  next  kin 

of  the  deceased. 
Conviction  §  1940.  The  action  may  be  maintained  notwithstanding 
noba^"to*'^^  the  defendant  may  have  been  prosecuted  by  the  state  and  con- 
such  a  suit,  victed  or  acquitted  of  the  offence  charged. 
Corporations  §  1941.  If  such  death  is  caused  by  the  wrongful  act,  omis- 
tieYr\'cts  sion  or  culpable  negligence  of  any  officer  or  agent  of  any 
in  such  cases,  chartered  coTR-panj  or  private  association  of  persons,  such 

company  or  association  are  responsible  for  damages,  and  an 

action  may  be  maintained  against  them  as  j)i"ovided  in  the 

preceding  sections. 
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THE  DOMESTIC  RELATIONS. 

Chapter  1.  Husband  and  wife. 

"         2.  Legitimating  and  adopting  children. 
"         3.  Guardian  and  ward. 
"         4.  Master  and  slave. 

CHAPTER  I. 


HUSBAND   AND   WIFE. 

Article  1.  Marriage. 

"         2.  Divorce  and  alimony. 

"         3.  Separate  estate  of  the  wife. 

"         4.  Provisions  for  the  protection  of  married  women  and  their  families. 

"         5.  Voluntary  separation  of  man  and  wife. 

AKTICLE  I. 


Marriage. 


Sec. 

1942.  Incestuous  marriages  forbid. 

1943.  Marriages  between  illegitimate 

relatives,  also  incestuous. 

1944.  Age  required  to  give  vaUdity  to 

a  marriage. 

1945.  On  conviction  of  incest,  the  mar- 

riage annulled,  but  the  issue 
not  illegitimate. 

1 946.  Marriages,  by  whom  solemnized, 

<fec. 

1947.  Solemnized   according  to   their 

rites,  (fcc,  by  a  pastor  of  any 
religious  society. 
1948      Marriages   of  quakers,  accord- 
ing to  their  rites,  valid. 

1949.  Marriages  not  to  be  solemnized 

except  by  license. 

1950.  Consent   of  parents,  tfec,  when 

required ;  bond  given  on  ob- 
taining hcense. 


Sec. 

1951 
1952  I 

1953. 
1954. 
1955. 
1956. 

1957. 

1958 
1959 
1960. 


J  Book  for  the  registry  of  Hcenses 


to  be  kept,  and  marriage  certi- 
ficate recorded  with  the  license. 

Penalty  for  issuing  Ucenses  im- 
properly. 

Penalty  for  failure  to  record  a 
license. 

Penalty  for  marrying  parties 
"without  a  license. 

Penalty  for  marrying  parties 
under  age,  &c.;  for  marrying 
a  white  to  a  negro. 

Certificates  of  marriage  to  be 
returned,  (fee. 

Fees  of  judge  of  probate.  Fees 
for  marrying. 

Solicitor  to  be  notified  of  offen- 
ces under  this  article. 


§  1942.  Tlie  son  must  not  many  his  mother,  or  step- 
mother, his  half-sister,  or  the  sister  of  his  father,  or  mother, 
or  the  widow  of  his  uncle.  The  brother  must  not  marry  his 
sister,  or  the  daughter  of  his  brother,  or  sister.  The  father 
must  not  marry  his  daughter,  or  grand- daughter,  or  the 
widow  of  his  son.  No  man  shall  marry  the  daughter  of  his 
wife,  or  the  daughter  of  the  son,  or  daughter  of  his  wife  ;  and 
all  such  marriages  are  hereby  declared  incestuous. 

§  1943.  The  provisions  of  the  preceding  section  apply  to 
illegitimate,  as  well  as  to  legitimate  children,  and  other  rela- 
tions. , 

§  1944.  A  male  under  the  age  of  seventeen,  and  a  female 
under  the  age  of  fourteen  years,  are  incapable  of  contracting 
marriage. 


Incestuous 
marriages. 


lUegitimate 
relations  also 
included  in 
prohibition. 

Certain  in- 
fants incapa- 
ble of  con- 
tracting 
marriage. 
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On  a  convic- 
tion of  incest 
the  marriage 
to  be  de- 
clared void. 

Children 
then  born 
not  illegiti- 
mate, &c. 

Marriages ; 
how  and  by 
whom  solem- 
nized. 


By  pastors  of 
religious  so- 
cieties accor- 
ding to  their 
rules,  &c. 

Register  to 
be  kept. 


Marriages  of 
quakers,  &c. 


Marriages 
not  to  be  sol- 
emnized 
without  li- 
cense. 


Consent  of 
parents, 
when  requir- 
ed before 
grant  of  li- 
cense. 


Bond  to  be 
given. 


Book  of  re- 
cord of  li- 
censes. 


§  1945.  After  a  conviction  for  incest,  for  marrying  within 
tlie  proMbited  degrees,  the  circuit  court  must  declare  such 
marriage  null  and  void,  and  may  require  the  parties  to  enter 
into  a  recognizance,  with  sufficient  sureties,  that  they  will 
not  thereafter  cohabit.  The  issue  of  such  marriage,  before 
the  same  is  annulled,  shall  not  be  deemed  illegitimate. 

§  1946.  Marriages  may  be  solemnized  between  free  white 
persons,  or  between  free  persons  of  color,  by  any  licensed" 
minister  of  the  Grospel,  in  regular  communion  with  the 
christian  church,  or  society  of  which  he  is  a  member  ;  by  a 
judge  of  the  supreme  or  circuit  court,  within  the  state;  or  by 
the  judge  of  probate,  or  any  justice  of  the  peace,  within  their 
respective  counties. 

§  1947.  Also  by  the  pastor  of  any  religious  society,  ac- 
cording to  the  rules  ordained,  or  custom  established  by  such 
society ;  and  the  clerk,  or  keeper  of  the  minutes  of  such  so- 
ciety, must  keep  a  register,  and  enter  therein  a  j)articular  ac- 
count of  all  marriages  solemnized  by  the  society;  which 
register,  or  a  sworn  copy  thereof,  is  presumptive  evidence  of 
the  fact. 

§  1948.  The  people  called  menonists,  or  quakers,  or  any 
other  christian  society,  having  similar  rules,  or  regulations, 
may  solemnize  marriage  according  to  their  forms,  by  the 
consent  of  the  parties,  published,  and  declared  before  the 
congregation  assembled  for  jDublic  worship. 

§  1949.  No  marriage  shall  be  solemnized  without  a  li- 
cense, to  be  issued  by  the  judge  of  probate  of  the  county  in 
which  the  female  resides  ;  which  license  is  an  authority  to 
any  one  qualified  to  solemnize  marriage,  to  join  together  in 
matrimony  the  persons  therein  named. 

§  1950.  If  the  male  intending  to  marry  be  under  twenty- 
one,  and  the  female  under  eighteen  years  of  age,  and  have 
not  had  a  former  wife,  or  husband,  the  judge  of  probate  must 
require  the  consent  of  the  parents,  or  guardians  of  such 
minor  to  the  marriage,  to  be  given,  either  personally,  or  in 
writing ;  and  if  the  latter,  the  execution  thereof  must  be 
proven.  The  judge  of  probate  must  also  require  a  bond  to 
be  executed,  in  the  penal  sum  of  two  hundred  dollars,  paya- 
ble to  the  state  of  Alabama,  with  condition  to  be  void,  if 
there  is  no  lawful  cause  why  such  marriage  should  not  be 
celebrated. 

§  1951.  The  judge  of  probate  must  keep  a  book,  in  which 
is  to  be  registered  all  licenses  issued  by  him,  and  must  state 
whether  the  parties,  or  either  of  them,  were  of  the  age  speci- 
fied in  the  preceding  section.  If  not,  he  must  also  state 
whether  either  of  them  had  been  previously  married,  or  if 
consent  had  been  given  to  the  marriage  by  the  parent  or 
guardian.  If  such  consent  was  in  writing,  he  must  transcribe 
it  on  the  same  page  on  which  he  records  the  license,  and  the 
record  so  made,  or  a  certified  copy  thereof,  is  presumptive 
evidence  of  the  facts. 

§  1952.  All  persons,  or  religious   societies,    solemnizing 
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marriage  iu  virtue  of  a  license,  or  according  to  their  peculiar  certificate  of 
forms,  must,  within  one  montli  thereafter,  certify  the  fact  in  bf  regltei-ed 
writing  to  the  judge  of  probate,  setting  forth  the  names  of  |?g^|^^^''^<'°'^°^ 
the  parties,  and  the  time  and  place  of  the  celebration  thereof; 
which  certificate  must  be  recorded  in  the  book  kept  for  the 
registry  of  licenses,  and  a  certified  copy  thereof  is  presump- 
tive evidence  of  the  fact, 

§  1953.  A  judge  of  probate  issuing  a  hcense  to  marry,  I'euaity  for 
contrary  to  the  pro\T5ions  of  this  article,  is  guilty  of  a  misde-  l^ui^grif- 
meanor,  and  forfeits  five  hundred  dollars ;  one  half  to  the  ''*^"^^' 
state,  and  the  other  half  to  the  use  of  any  person  who  may 
sue  for  the  same. 

§  1954.  A  judge  of  probate  failing  for  five  days  after  is-  penalty  for 
sued  by  him,  to  record  a  license  to  marry,  or  failing  for  five  cord'iicl°n3c*!' 
days  to  record  the  manner  of  the  consent  to  the  marriage, 
where  the  parties  are  under  the  age  specified  in  section  1950, 
not  having  been  previously  married,  or  failing  for  five  days 
after  the  receipt  thereof  to  record  the  certificate  of  the  cele- 
bration of  the  marriage,  is  guilty  of  a  misdemeanor. 

§  1955.  Any  judge,  minister  of  the  Grospel,  or  justice  of  penaityfor 
the  peace,  who  joins  persons  in  marriage  without  a  license  as  ^^t\i|g°f  im. 
required  by  this  article,  or  who  goes  out  of  the  state  and  °«'  ^^cnae. 
marries  persons,  one  or  both  of  whom  reside  in  this  state, 
without  such  license,  or  a  license  from  the  state  in  which  the 
marriage  is  celebrated,  is  guilty  of  a  misdemeanor,  and  for- 
feits one  thousand  dollars  ;  one  half  to  the  use  of  the  state, 
and  the  other  half  to  the  use  of  any  person  who  may  sue  for 
the  same. 

§  1956.  Any  person  solemnizing  the  rites  of  matrimony,  penalty  for 
with  the  knowledge  that  either  of  the  parties  is  under  the  "aniS  ^t  of 
age  of  le2;al  consent,  or  Avithin  the  prohibited  dea;rees ;  or  ^^'^  p''°p'^'' 

o  o  ).        .  I  O  5  age,  or  a 

when  one  oi  the  parties  is  a  negro  and  the  other  a  white  per  white  to  a 
son,  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  "^^"^°' 
fined  not  less  than  one  thousand  dollars. 

§  1957.  All  judges,  ministers  of  the  Gospel,  or  justices  of  certificate* 
the  peace,  uniting  together  persons  in  matrimony,  and  the  tobeTe'ufm- 
clerks,  or  keepers  of  the  minutes  of  all  religious  societies,  eel-  ed. 
ebrating  marriage  by  the  consent  of  the  parties,  before  the 
congregation,  failing  to  return  a  certificate  thereof  to   the 
judge  of  probate,  as  required  by  section  1952,  ai'e  guilty  of  a 
misdemeanor. 

§  1958.  The  judge  of  probate  is  entitled  to  two  dollars  for  Fees  or  judge 
issuing  and  recording  the  license,  together  with  the  consent  ofp'"'^''ate. 
to  the  marriage,  and  the  certificate  of  its  celebration. 

§  1959.  Any  judge,  justice  of  the  peace,  or  licensed  minis-  Foe  for  ma»- 
ter  of    the    Gospel,  celebrating  the  rite  of  matrimony,    is  '^^'"^' 
entitled  to  two  dollars.  jwigc  of  pro- 

§  1960.  It  is  the  duty  of  the  probate  judge  to  give  notice  soucitor^no- 
to  the  solicitor  of  the  circuit  court,  of  all  omissions  to  perform  g^';,;',[,°f'-t",^" 
any  of  the  the  duties  requii'cd  by  this  article.  article. 
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DIVOKCE   AND   ALIMONY. 

ARTICLE  II. 

Divorce  and  Alimony. 


[title  5, 


Sec. 
1961. 


1962. 


1963. 


1964  I 

1965  j 

1966. 


1967 
1968 

1969.' 


1970. 


Courts  of  chancery  decree  divor- 
ces from  the  bonds  of  matri- 
mony for  certain  causes. 

Also  to  the  husband,  -when  the 
■wife  is  pregnant  at  the  tune 
of  marriage. 

In  case  of  cruelty  by  the  hus- 
band to  the  "vvife. 

Mode  of  proceeding  in  divorce 
suits  ;  ausvi'ers  not  sworn  to, 
and  held  only  as  pleadings,  if 
sworn  to. 

Cases  in  which  divorces  are  to 
be  refused. 

On  bill  filed  for  abandonment, 
three  years  residence  to  be 
proved.  In  what  court  the  biU 
must  be  filed. 

If  defendant  is  a  non-resident,  a 
year's  residence  must  be  pi'ov- 
ed  by  the  plaintiff. 

Allowance  to  the  wife  pending 
the  suit. 


Sec. 

1971.  Allowance  to  the  wife,  on  de- 

cree of  divorce. 

1972.  Allowance  more  Hberal,  when 

the  decree  is  in  favor  of  thel 
wife. 

1973.  If  the  decree  is  against  the  wife, 

the  allowance  to  be  moderate. 

1974.  Divorce  on  account  of  adultery, 

bars  the  wife's  dower. 

1975.  A  divorce  for  pregnancy  of  the 

wife,  bastardizes  the  issue. 

1976.  A  divorce  takes  from  the  hus- 

band the  control  of  his  wife's 
sejDarate  estate. 

1977.  Custody  of  the  children,  on  a  de- 

cree of  divorce. 

1978.  Transcript  of  the  record  to  be 

sent  to   the   speaker   of    the 
house  of  representatives. 

1979.  Causes  of  divorce  from  bed  and 

board,  &Q. 

1980.  Proceedings  in  such  cases. 


Courts  of 
chancery  de- 
cree divorces 
"  a  vinculo." 

Por  impo- 
tence. 


Adultery. 

Abandon- 
ment.   IT 
Ala.,  250 ;  15 
Ala.,  779. 
Imprison- 
ment in  the 
penitentiary 
for  seven 
years. 

If  the  wife  is 
pregnant 
when  mar- 
ried. 

In  case  of 
cruelty  by 
husband.    10 
Ala.,52T;  11 
Ala.,  620. 

Mode  of  pro- 
ceeding in 
such  suits. 


Answer  not 
sworn  to, 
and  held  on- 
ly as  a  plead- 
ing even  if 
sworn  to. 


§  1961.  The  court  of  chancery  has  power  to  divorce  per- 
sons from  the  bonds  of  matrmiony,  upon  bill  filed  in  chance- 
ry by  the  aggrieved  party,  for  the  causes  following : 

1.  In  favor  of  either  party,  when  the  other  was,  at  the 
time  of  the  marriage,  jDhysically  and  incurably  incapacitated 
from  entering  into  the  marriage  stata 

2.  For  adultery. 

3.  For  voluntary  abandonment  from  bed  and  board,  for 
three  years  next  preceding  the  filing  of  the  bill. 

4.  Imprisonment  in  the  penitentiary  of  this,  or  any  other 
state,  for  two  years,  the  sentence  being  for  the  term  of  seven 
years  or  longer. 

§  1962.  In  favor  of  the  husband,  when  the  wife  was  preg- 
nant at  the  time  of  the  marriage,  without  his  knowledge  or 
agency. 

§  1963,  In  favor  of  the  wife,  when  the  husband  has  com- 
mitted actual  violence  on  her  j)erson,  attended  with  danger 
to  life,  or  health,  or  when,  from  his  conduct,  there  is  reason- 
able apprehension  of  such  violence. 

§  1964.  The  proceeding  must  in  all  respects  be  conducted 
as  other  suits  in  chancery,  except  as  herein  otherwise  direct- 
ed. The  cause  for  which  the  divorce  is  sought,  must  be  al- 
leged in  the  bill,  to  which  the  other  party  must  be  made  de- 
fendant ;  and  if  a  non-resident,  publication  made  as  in  other 
chancery  suits. 

§  1965.  The  defendant  is  not  required  to  verify  the  answer 
by  oath ;  and  whether  sworn  to  or  not,  it  is  not  evidence  in 
the  cause,  and  can  have  no  other  effect  than  to  put  in  issue 
the  allegations  of  the  bill. 
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§  1966.  No  decree  can  be  rendered  on  the  confession  of  cases  when 
the  parties,  or  either  of  them ;  nor  if  it  appear  that  adultery  'forhla^^  ^^^ 
was  committed  by  either,  with  the  consent  of  the  other,  for 
the  purpose  of  obtaining  a  divorce  ;  nor  where  both  parties 
have  committed  adultery ;  nor  where  there  has  been  a  con- 
donation of  adultery  by  the  admission  of  the  offending  party 
to  conjugal  embraces,  after  knowledge  of  the  commission  of 
the  crime ;  nor  unless  the  suit  is  brought  within  one  year  af- 
ter the  discovery  of  the  act  charged ;  nor  when  the  husband 
knew  of,  or  connived  at,  the  adultery  of  the  wife. 

§  1967.  No  bill  can  be  filed  for  a  divorce,  on  the  ground  cdunTor" 
of  voluntary  abandonment,  unless  the  party  applying  there-  nfen't^'not 
for,  whether  husband  or  wife,  has  bona  fide  been  a  resident  of  considered 

.  .  unless  ttiG 

this  state  for  three  years  next  before  the  filing  of  the  bill ;  party  ming 
which  must  be  alleged  in  the  bill  and  proved.  id«it*thre'e*" 

§  1968.  Bills  for  divorce  must  be  filed  in  the  chancery  y^ars  bona 
district  in  which  the  defendant  resides.     If  the  defendant  is  Bins ;  where 
a  non-resident,  then  in  the  district  in  which  the  other  party 
to  the  marriage  resides. 

§  1969.  When  the  defendant  is  a  non-resident,  the  other  n  the  defen- 
party  to  the  marriage  must  have  been  a  bona  fide  resident  of  ^^''J^^^^tt^g' 
this  state  for  one  vear,  next  before  the  filing  of  the  bill ;  which  piaintiffmust 

t/  f  <D  J  nave  resiuGd 

must  be  alleged  in  the  bill  and  proved.  here  a  year. 

§  1970.  Pending  a  suit  for  divorce,  the  court  must  make  Allowance  to 
an  allowance  for  the  support  of  the  wife,  out  of  the  estate  of  '^e  wife 

•11  1-  11  T-  ■       ^■I'     pending  the 

the  husband,  suitable  to  his  estate,  and  the  condition  m  liie  suit. 
of  the  parties. 

§  1971.  If  the  wife  has  no  separate  estate,  or  if  it  be  in-  o"t°J^f''i'Jug. 
sufficient  for  her  maintenance,  the  chancellor,  upon  granting  band's  estate 
a  divorce,  must  decree  the  wife  an  allowance  out  of  the  es-  creed  the 
tate   of  the  husband,  taking  into  consideration   the   value  ^^^xcT  ii*^' 
thereof,  and  the  condition  of  his  family.  ^'a.,  63. 

§  1972.  If  the  divorce  is  in  favor  of  the  wife  for  the  mis-  if  the  wife 
conduct  of  the  husband,  the  allowance  must  be  as  liberal  as  anowance^to 
the  estate  of  the  husband  will  permit ;  regard  being  had  to  \l^^^^  ^^' 
the  condition  of  his  family,  and  to  all  the  circumstances  of 
the  case. 

§  1973.  If  in  favor  of  the  husband,  for  the  misconduct  of  if  decree  is 
the  wife,  the  allowance  must  be  regulated  by  the  ability  of  aUowancT  ^ 
the  husband,  and  the  nature  of  the  misconduct  of  the  wife.  ""^  n^o'ierate. 

§  1974.  A  divorce  for  the  adultery  of  the  wife,  bars  her  ^l^^°l^^  ^°l^^ 
of  her  dower,  and  of  any  distributive  share  in  the  personal  the  wife's 
estate  of  her  husband. 

§  1975.  When  a  divorce  is  granted  the  husband,  from  the  [f^^^^,^^^^ 
pregnancy  of  the  wife  at  the  time  of  the  marriage,  the  issue  divorce  for 
are  thereby  bastardized.  ?he  w^^^  ° 

§  1976.  A  divorce  deprives  the  husband   of  all  control  a  divorce 
over  the  separate  estate  of  his  wife.  contro?S*t^e 

§  1977.  Upon  granting  a  divorce,  the  court  may  give  the  ^''•'^''^  e^'^'®- 
custody    and  education  of  the  children  of  the  marriage  to  ^/tre'chu" 
either 'father   or  mother,   as  may  .seem  right   and  proper ;  drcnon^  ^  ^_^ 
having  regard  to  the  moral  character  and  prudence  of  the  vorce. 
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[title  5, 


On  divorce  a 
transcript  to 
be  sent  to  the 
speaker  of 
house  of  re- 
presenta- 
tives, &c. 


Causes  of  di- 
vorce from 
bed  and 
board. 


Pooceedings 
in  sncli  cases 


parents,  tlie  age  and  sex  of  the  children ;  and  pending  the 
suit,  may  make  such  orders  in  respect  to  the  custody  of  the 
children  as  their  safety  and  well  being  may  requu'e. 

§  1978.  When  a  decree  is  rendered  for  a  divorce,  it  is  the 
duty  of  the  register,  on  the  application  of  the  complainant,  to 
make  and  certify  a  complete  copy  of  the  records;  which 
must  be  sealed  up  and  directed  to  the  speaker  of  the  house 
of  representatives,  by  whom  it  is  to  be  presented  to  the  house 
for  its  action,  at  that  session,  according  to  the  pro\dsions  of 
the  constitution. 

§  1979.  The  chancellor  may  decree  a  divorce  from  bed] 
and  board,  for  cruelty,  in  either  of  the  parties,  or  for  any  I 
cause  which  would  justify  a  decree  from  the  bonds  of  matri- 
mony, if  the  party  applying  therefor  desires  only  a  divorce 
from  bed  and  board ;  which  decree  is  final  between  the  par- 
ties, without  the  sanction  of  the  legislature. 

§  1980.  The  proceedings  in  such  cases  are  the  same,  in  all 
respects,  and  the  court  has  the  same  power  to  make  an  al- 
lowance to  the  wife,  out  of  the  estate  of  the  husband,  and 
provide  for  the  custody  and  education  of  the  children  of  the 
marriage,  as  provided  in  this  article  for  divorces  from  the 
bonds  of  matrimony. 


ARTICLE  III. 


Separate  estate  of  the  wife. 


Sec. 

1 9  8  L     Husband  not  liable  for  the  debts 

of  the  ^7ife  before  marriage  ; 

she  is  liable,  and  may  be  sued 

alone. 

1982.  All  the  -wife's  property  is  se- 

cured to  her  separate  use. 

1983.  Tlae  husband  is  a  trustee  for  the 

wife,  and  enjoys  the  profits  of 
her  estate,  but  they  are  not 
liable  for  his  debts. 

1984.  Mode  of  selling  and  conveying 

the  wife's  proj^erty. 

1985.  Disposition  of  the  proceeds  of 

the  sale,  &c 

1986.  The  husband  may  receive  the 

property,  <fee.,  of  the  wife. 
198*7.     The  wife's  estate  liable  for  the 

support  of  the  family. 
1988.     Motion    for    order    of  sale    of 

wife's  property  on  a  judgment 

against  the  husband. 


Sec. 
1989. 


1990. 


1991 
1992 

1993.' 


199-i. 

1995. 
1996. 
1997. 


Married  women  may  make  wills, 
<fce. 

Husband's  distributive  share  of 
the  wife's  estate. 

Wife  having  a  separate  estate, 
excluded  from  d<:)wer,  (fee.,  to 
the  extent  of  such  estate. 

Separate  estates  acquired  subse- 
quent to  March,  one  thousand 
eight  liundred  and  forty-eight, 
how  regulated  under  the  code. 

Husband     removed    from    the 

trust  by  bill  in  chancery,  for 

certain  causes. 

On  decree  of  removal,  the  wife  as 

to  her  property  is  a  feme  sole. 

Injunction  granted,  pending  such 

suit. 
Persons  and  property  intended 
to  be  embraced  by  the  provis- 
ions of  tliis  article. 


fa"bt^f^r  ?he  §  1^81.  The  husbaud  is  not  liable  for  the  debts  of  the  wife, 
debts  of  wife  contracted  before  marriage ;  but  she  may  be  sued  alone,  and 
riage.  She  is  her  Separate  estate  is  liable  to  the  satisfaction  thereof,  as  if 


may\e"mied  shc  wcrc  an  Unmarried  woman 

separately. 


§  1982.  All  property  of  the  wife,  held  by  her  |)revious  to 
^f  wie'is  se-^  thc  marriage,  or  which  she  may  become  entitled  to  after  the 
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marriage,  in  any  manner,  is  the  separate  estate  of  tlie  wife,  cured  to  her 
and  is  not  subject  to  the  payment  of  the  debts  of  the  husband.        ' 
§  1983.  Property  thus  belonoino;  to  the  wife,  vests  in  the  ?''^'^  husband 

.  IS  trustcs  for 

•  husband  as  her  trustee,  who  has  the  right  to  manage  and  tiie  wife ;  he 
control  the  same,  and  is  not  required  to  account  \vith  the  proms,'&c., 
I  wife,  her  heirs,  or  legal  representatives,  for  the  rents,  income,  ^"',"^fT  '7® 
lor  profits  thereoi;   but  such  rents,  mcome,  and  profits,  are  ^is debts. 
not  subject  to  the  payment  of  the  debts  of  the  husband. 

§  1984.  The  property  of  the  wife,  or  any  part  thereof,  may  ui°g''and  con- 
be  sold  by  the  husband  and  wife,  and  conveyed  by  them,  ^«y'°g  ^'^e's 

•  ..  */«/  /  property 

jointly,  hj  instrument  of  writing,  attested  by  two  witnesses. 

§  1985.  The  proceeds  of  such  sale  is  the  separate  estate  of  disposition 
the  wife,  and  may  be  reinvested  in  other  property,  which  is  ceedl  of  sale, 
also  the  sej^arate  estate  of  the  wife ;  or  such  proceeds  may  be 
used  by  the  husband,  in  such  manner  as  is  most  benificial  for 
the  w^il'e ;  husband  and  wife  cannot  contract  with  each  other 
for  the  sale  of  any  property. 

§  1986.  The  husband  has  power  to  receive  property  com-  ""s'^ani^^; 

"         1-  ■  n  1-1        1-  •  1     1  Ti-"^  ■         ^'■^y  receiye 

mg  to  his  Wire,  or  to  which  she  is  entitled ;  and  his  receipt  property  of 
therefor  is  a  full  discharge,  in  law  and  equity. 

§  1987.  For  all  contracts,  for  articles  of  comlbrt  and  sup-  Liability  of 
port  of  the  household,  suitable  to  the  degree  and  condition  forfomny^'^'^ 
in  life  of  the  family,  and  for  v/hich  the  husband  would  be  ^"pp°''*- 
responsible  at  common  law,  the  separate  estate  of  the  wife  is 
liable  ;  to  be  enforced  by  action  at  law,  against  the  husband 
alone,  or  against  the  husband  and  wife,  jointly. 

§  1988.  If  suit  is  brought  against  the  husband  alone,  upon  Motion  for 
any  such  contract,  and  execution  is  returned,  "not  satisfied,"  wife's  prop- 
the  separate  estate  of  the  wife  ma}^  be  sold,  b}'  order  of  the  ment°aga"inst 
court,  for  the  satisfaction  of  the  judgment ;  ten  days'  notice  ^"sband. 
in  writing  being  given  to  the  wife,  of  the  intended  motion. 

§  1989.  Married  Avomen  may.  by  last  will  and  testament,  Married  wo- 
dispose  of  their  separate  estate.  '  muke™viL. 

§  1990.  If  a  married  woman  having  a  separate  estate,  die  husband's 
intestate,  leaving  a  husband  living,  he  is  entitled  to  one-half  >^hareof wife's 
of  the  personalty  of  such  separate  estate  absolute^,  and  to  she^d'ies'in" 
the  use  of  the  realty  during  his  life ;  unless  he  has  been  di-  **'^'"*'^- 
vested  of  all  control  oyer  it,  by  the  decree  of  a  court  of  chan- 
cery, as  hereinafter  provided. 

§  1991.  If  any  woman  having  a  separate  estate  sm'vive  wife  having 
her  husband,  and  such  separate  estate,  exclusive  of  the  rents,  tafe^  when" 
income,  and  profits,  and  inclusive  of  the  increase  of  slaves,  fromfioter 
is  equal  to  or  greater  in  value  than  her  dower  interest,  and  and  portion^ 
distributive   share   in  her  husband's  estate,  estimating  her  estat"!  '^'^ 
dower  interest  in  his  lands  at  seven  years'  rent  of  the  dower 
interest,  she  shall  not  be  entitled  to  dower  in,  or  distribution 
of  her  husband's  estate. 

§  1992.  If  her  separate  estate  be  less  in  value  than  her  Allowance 
dower,  as  ascertained  by  the  rule  furnished  by  the  preceding  Ifr  serrate 
section,  so  much  must  be  allowed  her  as,  with  her  separate  equaf  to  th* 
estate,  would  be  equal  to  her  dower  and  distributive  share  in  '^"*^'"'- 
her  husband's  estate,  if  she  had  no  separate  estate. 
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Estate  ac- 
quired subse- 
quent to 
March  1, 

1848. 


Bill  in  chan- 
cery to  re- 
move hus- 
band from 
the  trust. 


Decree  of  re- 
moval vests 
the  wife  with 
the  powers 
and  liabili- 
ties of  a  feme 
sole. 


Injunction 
pending  the 
suit. 


Property  re- 
ceived since 
March  1, 
1S4S,  inclu- 
ded in  this 
law. 


§  1998.  The  separate  estate  of  a  married  woman,  acquired 
subsequently  to  tlie  first  of  March.,  one  thousand  eight  hun* 
dred  and  forty-eight,  from  and  after  the  time  this  code  goes  into 
operation,  is  subject  to  all  the  rules,  regulations,  and  limita- 
tions, contained  in  this  article,  for  the  regulation  of  the  sepa- 
rate estate  of  married  women. 

§  1994.  If  the  husband  of  any  married  woman,  having  a 
separate  estate,  from  imbecility,  intemperance,  or  from  any 
other  cause,  becomes  incapable  of,  or  unfit  for  the  discreet  \ 
management  and  control  of  such  separate  estate,  the  wife, 
by  her  next  friend,  may  file  a  bill  in  chancery,  alleging  the 
unfitness  or  incapacity  of  her  husband  for  the  discreet  and 
proper  management  of  her  estate;  to  which  the  husband 
must  be  a  defendant;  and  the  bill  must  proceed,  and  be  de- 
termined, as  other  suits  in  chancery. 

§  1995.  If  the  allegations  of  the  bill  are  admitted  by  the 
answer,  or  established  by  proof,  the  chancellor  must  decree 
that  the  husband  shall  no  longer  have  any  control  over  the 
estate  of  his  wife,  or  the  rents,  issues,  or  profits  thereof;  and 
thenceforward  the  wife  shall  have  the  same  control  over  her 
estate,  and  the  rents,  issues  and  profits  thereof,  as  if  she 
were  a  feme  sole,  and  may  sue  and  be  sued  in  her  own  name ; 
but  the  husband  is  not  liable  for  her  acts  or  contracts. 

§  1996.  Pending  the  suit,  the  chancellor  may  enjoin  the 
husband  from  intermeddling  with  the  estate,  and  must  make 
such  orders  and  decrees  as  may  be  necessary  for  its  preserv- 
ation. 

§  1997.  The  provisions  of  this  article  take  efiect,  and  are 
operative,  on  the  estates  of  all  married  women,  who  have 
been  married,  or  have  received  property  by  descent,  gift,  or 
otherwise,  since  the  first  of  March,  one  thousand  eight  hun- 
dred and  forty-eight. 


ARTICLE  IV. 

Provisions  for  the  protection  of  r)iarried  women  and  their 
families. 


Sec. 
1998, 


Protection  against  the  improvi- 
dence or  intemperance  of  the 
husband,  how  obtained. 

On  proof  or  admission  of  the 
charges,  a  trustee  is  appoint- 
ed. 

Duties  of  such  trustee. 
2001.  Security  for  the  estate  pending 
the  suit. 


1999. 


2000. 


Sec. 

2002.  On  reformation,  <tc.,  the  trustee 

discharged  and  tlie  property 
restored. 

2003.  Earnings   of  the   wife,  how   se- 

cured to   her  separate    use. 
Petition  for  that  jDurpose. 

2004.  On  proof  of  the  facts,  she  is  de- 

clared a  feme  sole,  <kc. 

2005.  Proceedings   and   costs  in  such 

cases. 


Protection  to      §  1998.  When  a  husband  or  father  is,  by  reason  of  intem- 
Jhudren^a-    perauce,  unfit  for  the  management  of  his  estate,  or  is  wasting 
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or  squandering  it,  having  a  wife,  or  child  or  children  under  gainst  the 
the  age  of  twentj-one  years,  who,  from  the  conduct  of  the  dencroV  m- 
husband  or  father,  will  be  greatly  injured  and  neglected,  and  ofSanror 
be  in  danger  of  being  reduced  to  poverty  and  want,  the  ^=^ther. 
wife  and  child,  or  children,  or  any,  or  either  of  them,  may  tanned,  &c. 
by  their  next  friend  file  their  bill  in  chancery  to  preserve 
the  estate  of  the  father  or  husband,  from  further  waste,  and 
for  general  relief. 

§  1999.  The  bill  must  specify  the  cause  for  which  relief  is  on  proof  or 
prayed,  and  the  estate  of  the  husband,  or  father,  who  must  admission  of 
be  made  defendant  thereto.     If  the  allegations  of  the  bill  are  the  chanfei- 
admitted,  either  expressly,  or  by  a  failure  to  answer  thereto,  a  [rustee.Tc 
or  it  is  established  by  proof  that  the  allegations  of  the  bill 
are  true,  and  that  the  husband  or  father  is  wasting  his  es- 
tate, or  is  for  the  cause  alleged  unfit  for  its  management,  so 
that  his  family  will  probably  be  reduced  to  want,  the  chan- 
cellor must  deprive  him  of  all  further  control  over  it,  and 
provide  for  its  safe  keeping,  by  the  appointment  of  a  trustee. 

§  2000.  The  trustee   must   manage  and  superintend  the  ultZ^^  '*"* 
affairs  of  the  estate,  and  from  the  avails  thereof  provide  for 
the  support  of  the  husband,  wife,  and  children,  and  for  the 
education  of  the  latter  ;  making  annual  returns  thereof  to  the 
chancellor. 

§  2001.  Pendina;  the  suit,  the  chancellor  must,  bv  iniunc-  secui-ity  for 

.«J  .o  '  _  1      J        J  estate  pena- 

tion,  or  otherwise,  secure  the  estate  agamst  lurther  waste ;  ing  the  suit, 
but  no  such  decree  affects  the  rights  of  creditors,  acquired 
previous  to  the  institution  of  the  suit. 

§  2002.  On  the  petition  of  the  husband  or  father  to  the  uon  thetrs". 
chancellor,  with  notice  to  the  trustee,  the  wife,  and  children,  tee  discharg- 

•  •  (id  find  triQ 

and  on  satisfactory  proof  of  the  reformation  of  the  husband  property  re- 
or  father,  of  his  fitness  to  provide  for  his  famil}^,  and  have  owner, 'ac!*^ 
the  charge  of  his  estate,  it  must  be  restored  to  him. 

§  2003.  When  any  person  has  abandoned  his  wife,  or  from  Ear">pgsof 
imbecinty,  mtemperance,  or  pronisracy,  is  unfit  lor  the  man-  when  and 

i.j?l-  i.j.  1,  ^l-j.  J?  'now   secured 

agement  oi  his  estate,  or  has  wasted  it,  or  irom  any  cause  to  her  sepa- 
shall  have  no  estate  but  what  the  law  exempts  from  sale  by  ''^''^  "**^" 
execution,  and  the  wife  of  such  person  shall,  by  her  own  in- 
dustry, be  able  to  maintain  herself,  or  to  accumulate  prop- 
erty, she  may  by  her  next  friend  file  her  petition  in  the  chan- 
cery court,  to  have  her  earnings  and  accumulations  secured 
to  her  sole  and  separate  use. 

§  2004.  Upon  the  allegations  of  the  petition  being  admit-  wem. 
ted  by  the  husband,  or  established  by  proof,  the  court  must 
decree  that  thenceforward  she  may  act  as  a  feme  sole,  and  as 
such  she  may  hold  real  or  personal  estate  ;  may  buy  or  sell ; 
sue  and  be  sued. 

§  2005.  If  thirty  days'  notice  be  given  in  writing  to  the  Proceeding 
husband,  of  the  intention  to  file  such  petition,  it  must  be  Buch'c''as^° 
heard  at  the  first  term,  and  witnesses  may  be   examined 
orally  in  behalf  of  either  husband  or  wife,  or  by  depositions 
in  the  usual  mode.     No  costs  whatever  shall  be  taxed  against 
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PART   2.] 


VOLUNTARY   SEPARATION, 


[title  5, 


any  married  woman,  or  lier  next  friend,  proceeding  in  virtue 
of  tlie  two  preceding  sections. 


Voluntary  sejjaration  of  man  and  wife. 


Sec. 

2006.  Custody  of  the  children  oq  such 
separatiou. 


Sec 

2007.     Mode    of    proceeding; 
pending  the  suit. 


order* 


Custody  of 
the  children 
on  a  volunta 
ry  separa- 
tion. 


§  2006.  In  all  cases  of  voluntary  separation  between  man 
and  wife,  the  court  of  chancery  has  pov\^er,  on  the  petition 
of  either  party,  twenty  days'  notice  tliereof  being  given  to 
the  other,  to  permit  either  the  father  or  mother  to  have  the 
custody  and  control  of  the  children,  and  to  superintend  and 
direct  their  education,  having  regard  to  the  prudence,  ability 
and  fitness  of  the  parents,  and  the  age  and  sex  of  the  chil- 
dren. 

§  2007.  Upon  the  hearing  of  the  petition,  witnesses  may 

oroers'pend-  bc  examined  orally,  or  testimony  may  be  taken  as  in  other 

mg  the  Eiut.  (j}ij,-Q^(3Qjy  cases,     "Whilst  the  application  is  pending,  the  court 

may  direct  an  injunction  to  issue,  or  make  any  order  that  the 

safety  and  well  being  of  the  wife  or  children  may  require. 


Mode  of  pro- 
eeedin 


CHAPTEE  II. 


LEGITIMATING    AND   ADOPTING    CHILDREN. 

Sec.  I  Sec. 

2008.  The  marriage  of  the  parents  le-  i  2010.  The  child's  name  cJianged  at  the 

gitimates  the  chUdreu.  |  same  time. 

2009.  Proceedings    -when    the    parent !  1011.  Mode  of  adopting  a  child,  effect 

wishes   to   legitimate   bastard  j  of  sncli  adoption, 

children ;  effect  of  so  legitimat- 
ing a  child. 

Marriage  of  §  2008,  The  marriage  of  the  mother  and  reputed  father  of 
legitta'atM^  a  bastard  child,  renders  it  legitimate,  if  recognized  by  the 
the  children,  father  as  his  child. 

Another  §  2009.  The  father  of  a  bastard  child  may  legitimate  it, 

gittoaung  ^^^  render  it  capable  of  inheriting  his  estate,  by  making  a 
bastord  chii-  declaration  in  writing,  attested  by  two  witnesses,  setting  forth 
the  name  of  the  child  proposed  to  be  legitimated,  its  sex, 
supposed  age,  and  the  name  of  the  mother,  and  that  he 
thereby  recognises  it  as  his  child,  and  capable  of  inheriting 
his  estate,  real  and  personal,  as  if  born  in  wedlock ;  the  decla- 
ration being  acknowledged  by  the  maker  before  the  probate 
judge  of  the  county  of  his  residence,  or  its  execution  proved 
by  the  attesting  witnesses,  filed  in  the  ofiice  of  the  probate 
judge,  and  recorded  on  the  minutes  of  his  court,  has  the  effect 
to  legitimate  such  child. 


CHAP.    3.] 


GUARDIAN    AND   WARD. 
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§  2010.  The   father  may  at  the  same    time   change  the  change  of 
i  name  of  such  child,  stating  in  his  declaration  the  name  it  is  the^^me** 
then  known  bj,  and  the  name  he  wishes  it  afterwards  to  have.  ''™®' 

§2011.  Any  person  desirous  to  adopt  a  child,  so  as  to  Adoption  of  a 
make  it  capable  of  inheriting  his  estate,  real  and  personal,  or  ^Jl^  l\°?'^'^ 
to  change  the  name  of  one  previously  adopted,  may  make  a  how' effected. 
declaration  in  writing,  attested  by  two  witnesses,  setting  forth 
the  name,  sex,  and  age  of  the  child  he  wishes  to  adopt,  and 
the  name  he  wishes  it  thereafter  to  be  known  by ;  which, 
being  acknowledged  by  the  declarant  before  the  probate 
judge  of  the  county  of  his  residence,  filed  and  recorded  as 
in  the  two  preceding  sections,  has  the  effect  to  make  such 
child  capable  of  inheriting  such  estate  of  the  declarant,  and 
of  changing  its  name  to  the  one  stated  in  the  declaration ; 
and  for  services  under  this  chapter,  the  judge  of  probate  is 
entitled  to  a  fee  of  one  dollar. 


CHAPTER  III. 


GUARDIAN   AND    WARD. 


Sec. 
2012. 

2013. 

2014. 

2015. 


2016. 
2017. 


2018 
2019. 

2020. 


2021. 
2022. 

2023.  ■ 
2024. 

2025. 
2026. 

2027. 


Guardians  of  miuori  appoiated 
bj  the  judge  of  prob:i.te. 

The  minor,  if  over  fourteen  years 
old,  may  select  his  guardian. 

Father  to  be  preferred,  and  has 
the  custody  of  the  child,  though 
not  appointed  guardian. 

Guardians  appoiated  by  will  of 
the  father,  and  the  mother  has 
the  custody  of  the  child  tiU 
fourteen  years  old. 

Guardians  for  idiots. 

When   the   sheriff  is  to  be  ap- 

piintcd  guardian   of  minors, 

idiots,  (fcc. 

\  Guardian's  bonds,  when  to  be 

[-     renewed,  or  additional  secu- 

)      rity  required. 

By  whom  approved,  and  where 
filed,  &e. 

Guardians  to  return  an  inven- 
tory, and  make  annual  settle- 
ments. 

Final  settlemcuts,  whenand  how 
made  and  recorded. 

M  m  Lgement  of  the  ward's  es- 
tate, and  loan  of  his  money  at 
interest. 

His  estate,  when  to  be  kepc  to- 
gether, and  how  managed. 

Guardian  allowed  to  keep  the 
slaves  together  himself  at  a 
fur  hire. 

If  the  income  is  not  sufficient, 
the  property  may  be  sold  for 
the  ward's  support  and  edu- 
cation. 


Sec. 

2028.  Terms  and  notice  of  the   sale, 

confirmation  by  the  court. 

2029.  Sale  of  ward's  property  for  re- 

investment, when  allowed  and 
how  conducted. 

2030.  Citation  to  the  guardian  to  make 

settlement,  he  is  removed  if  he 
does  not  appear,  &c. 

2031.  Removal  of  the  ward  and  his 

estate  to  another  state,  when 
permitted. 

2032.  Removal   when   guardian   and 

ward  are  non-residents. 

2033.  Such  removal  made  in  certain 

cases. 

2034.  On   order   of    delivery  of  the 

property,  the  representative 
is  discharged. 

2035.  Removal    to    another    county, 

when  allowed,  Ac. 

2036.  Guardians   sue    in    their    own 

names  for  the  ward's  use. 

2037.  Causes  for  which  the  guardian 

is  removed. 

2038.  On  refusal  to  make  a  final  set- 

tlement, an  account  is  stated 
against  the  guardian  by  the 
judge. 

2039.  Settlements  made  in  the  same 

manner  as  by  representatives 
of  estates. 

2010.  Mole  of  enforcing  orders  and 
decrees  against  guardians. 

2041.  Erroi's  in  settlements  may  be 
corroeto  J  by  a  suit  in  chan- 
cery, (fee. 


§  2012.  Guardians  must  be  appointed  for  minors  under  the 
25 
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GUAllDIAN   AND    WARD. 


TITLE   5, 


Guardians  of 
minors ;  how 
appointed. 

When  minor 
is  over  four- 
teen years 
old. 


father  to 
have  the 
preference ; 
and  when  not 
the  guardian 
still  has  the 
custody  of 
JJie  child,  &c. 


Q-uardians 
appointed  by 
wiU,  &c. 

Mother  has 
the  custody 
of  child  till 
fourteen 
year?  old. 

Guardians 
for  idiots. 


Sheriff;  when 
guardian  of 
idiots,  &c. 


Guardian'? 
bond. 


age  of  tw.enty-oiie  years,  by  tlie  judge  of  probate  of  tlie  county 
in  wMcb  such  minor  resides. 

§  2013.  When  the  minor  is  over  fourteen  years  of  age,  he 
may  nominate  a  suitable  person  as  his  guardian,  in  person ; 
or  such  nomination  may  be  certiiied  by  any  justice  of  the 
peace  to  the  probate  judge. 

§  2014.  When  a  minor  has  a  lather  living,  and  has  an 
estate  in  his  own  rights  a  guardian  must  be  appointed  for 
him ;  and  his  father,  if  a  suitable  and  proper  person,  and  wil- 
ling to  give  bond  and  qualifj!-  as  guardian,  is  entitled  to  a 
preference.  No  such  guardian  can  exercise  any  control  over 
the  person  of  his  vf  ard  during  the  life  of  the  lather,  or  during 
the  life  of  the  mother  if  the  v.^ard  is  a  female,  or  a  male  under 
the  age  of  fourteen  years. 

§  2015.  Guardians  may  ho  appointed  by  the  last  will  and 
testament  of  the  father,  if  the  right  is  claimed  within  six 
months  after  the  will  is  admitted  to  probate;  such  guardian 
must  give  bond  with  surety,  as  other  guardians  appointed  in 
the  usual  mode ;  but  the  mother  is  entitled  to  the  custody  of 
the  person  of  the  ward,  until  it  is  fourteen  years  of  age. 

§  2016.  The  judge  of  probate  shall  also  appoint  guardians 
for  persons  of  unsound  mind-'^  who  may  reside  in  his  county, 
and  be  possessed  of  any  estate,  real  or  personal. 

§  2017.  If  no  suitable  person  will  consent  to  be  appointed 
guardian  to  a  minor  or  lunatic,  the  guardianship  shall  be  con- 
ferred on  the  sheriff  of  the  county,  who  shall  take  it  in  virtue 
of  his  of&ce;  but  the  judge  of  probate  may,  when  his  official 
bond  is  iusufticient  to  secure  the  interest  of  the  ward,  give 
notice  to  the  grand  jury^  or  the  court  of  county  commission- 
ers, that  an  additional  bond  may  be  required,  according  to 
the  provisions  of  section  136. 

§  2018.  Before  granting  letters  of  guardianship,  the  judge 
of  probate  must  require  the  guardian  to  enter  into  bond,  with 
sufficient  sureties,  payable  to  the  judge  of  probate,  in  the 
penal  sum  of  twice  the  supposed  value  of  the  estate  of  his 
ward,  with  condition  faithfully  to  perform  all  the  duties 
required  of  him  by  law,  as  such  gniardian,  during  the  time  he 
acts  as  such. 

§  2019.  The  bond  must  be  renewed,  or  additional  security 
required,  whenever  the  judge  of  probate  may  consider  it 

*  Whenever  a  petition  is  presented  to  any  judge  of  probate,  for  the  appoint- 
ment of  a  guardian  for  the  property  or  estate  of  any  person,  setting  forth  on  oath 
that  such  person  is  lunatic,  or  non  compos  mentis,  and  that  he  has  been  so 
declared  by  a  competent  tribunal  of  the  state  in  which  he  resides;  that  he  resides 
out  of  this  state,  and  has  property  in  the  county  in  which  the  petition  is  prefer- 
red, requiring  the  care  of  a  guardian  ;  the  judge  of  probate  of  such  county  has 
jurisdiction,  and  must  order  and  give  notice,  as  is  required  for  non-resident 
defendants  in  chancery;  aod  after  such  notice,  having  first  appointed  a  guardian, 
ad  litem,  whose  duty  it  is  to  deny  all  the  allegations  of  the  petition,  must  proceed 
to  hear  the  cause  upon  the  proof;  and  if  the  allegations  of  the  petition  are  sustain- 
ed, must  appoint  a  suitable  person  guardian  of  the  property  and  estate  of  such  luna- 
tic or  non  compos  mentis,  which  'is  within  this  state;  and  such  guardian  must  give 
bond,  and  has  the  same  powers  as  to  such  property  and  estate,  and  is  subject  to 
the  same  habilities  as  are  provided  for  other  guardians,  and  must  account  in  the 
same  way.     Acts  1851-2. 
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necessary,  or  tlie  sureties  of  the  guardian  may  be  unwilling  f-d^ J^her. 
to  remain  longer  bound ;  and  if  upon  citation  tlie  guardian  additional 
does  not  renew  liis  bond,  with  additional  security,  ho  must  be  qS?'^' 

removed.  ,  -,  i 

§  2020.  The  bonds  of  guardians  must  be  approved  by  and  ^^ow^^p^^^ 

filed  in  the  office  of  the  judge  of  probate.  whJre  fued. 

S  2021    Within  three  months  after  the  appointment,  the  Guardian  to 

ij   •^^■"-^'      '  I  i^  -,         T  ^^  ri  •  X  return  an  in- 

guardian  must  make  and  subscribe,  upon  oath,  an  inventory  ventory,  &o. 
of  all  the  estate,  real  and  personal,  of  the  ward,  and  subse- 
quently, as  additional  property  may  be  received ;  which  must 
be  filed  and  recorded,  and  on  failure  shall  be  removed. 

§  2022.  He  must  make  annual  settlements  of  his  accounts  Annuai^ct- 
with  the  judge  of  probate,  and  oftener,  if  required  by  the  gTrS 
court,  which,  with  the  accompanying  vouchers,  when  audited  ■'''=^°^^- 
and  allowed,  must  be  recorded. 

§  2023.  Upon  the  ward's  coming  of  age,  or  if  a  iemale,  ^i^^^^i^^^^'Jf;^ 
upon  her  marriage,  or  upon  the  removal  of  the  guardian,  he  and  how 
must  make  final  settlement,  which,  when  audited  and  allow-  ^^^^VVei 
ed,  must  also,  with  the  accompanying  vouchers,  be  recorded. 
Upon  the  final  settlement,  the  previous  annual  or  partial  set- 
tlements shall  be   presumed  to   be   correct,    but  may    be 
impeached  for  fraud,  or  for  any  arithmetical  or  other  error. 

(  202i.  It  is  the  duty  of  the  guardian  to  manage  the  estate  y«^--^  l^'^ 
of  his  ward  frugally,  and  to  improve  it  to  tne  best  of  his  skill  managing 
and  ability      He  must,  if  practicable,  lend  out  ail  surplus  property  and 
money  of  tiie  ward  on  bond  and  mortgage,  or  on  good  per-  'Ztf^tl- 
sonal  security ;  and  if  the  bond  is  not  renewed  annually,  t.rest. 
require  the  interest  to  be  paid  at  the  end  of  each  year.  _ 

^  9(395  The  judo-e  of  probate  may  authorize  the  guardian  ot^ard;  when 
any  minor  or  lunatic,  to  keep  together  the  estate  of  his  ward  ^o  ^e^^epuo- 
and  work  his  slaves  for  his  benefit,  making  annual  returns  of  how  man- 
the  crop  and  the  sale  thereof,  and  of  the  disbursements. 

§  2026.  If  the  ward  does  not  own  land,  or  it  is  not  con-  slaves  oMhe 
sidered  proper  to  work  it,  and  in  the  opinion  of  the  judge  of  to  be  kept  to- 
probate  it  is  the  interest  of  the  ward  that  his  slaves  should  l^^'^^^dial.""' 
not  be  hired  out  in  the  usual  mode,  but  kept  together,  the 
guardian  may  be  authorized  to  take  care  of  and  work  them 
himself,  upon  such  terms  as  may,  on  the  testimony  of  disin- 
terested persons,  be  considered  a  just  compensation.  .,,,,,, 
S  2027.  When  upon  the  representation  of  the  guardian  m  ^^^^^^  ^^^^ 
writing,  it  is  made  to  appear  to  the  satisfaction  of  the  probate  so.d^f;r^his 
iudo-e  that  the  rents  and  profits  of  the  estate  ot  the  ward  are  and  support, 
insufficient  for  his  maintenance  and  education,  the  judge  of 
probate  may  direct  a  sale  of  such  portion  of  the  estate,  real 
and  personal,  of  the  ward,  as   may  be  necessary  for  that 

^^2028.  The  court  must  direct  whether  the  sale  shall  be  Terms  and^^ 
made  for  cash  or  on  credit;  and  must  require  at  least  thirty  -le^-'nT 
days'  notice  of  the  time,  place  and  terms   of  the   sale  to  be  ^  ^y  the 
o-iven.    The  sale  is  not  complete  until  confimed  by  the  court,  <'»"^''  *<'• 
nov  docs  the  title  vest  in  the  purcliaser  until  all  thepurcha.se 
money  is  paid. 


888  PART   2.]  GUARDIAN   AND   WARD.  [TITLE   5 

lard°3  ro  -      ^  2029.  Fop  good  causc  shown,  tlic  judge  of  probate  ma}^ 

Z\l  fo/rem'  authorize  the  sale  of  personal  and  real  property  of  the  ward 

^he^af     i^  such  manner  as  he  may  direct ;  and  direct  its  reinvestment 

howlonduct-  ^^  °^^®^  property  in  the  name  of  the  ward,  but  no  sale  of 

cd.  real  estate  must  be  had  on  less  than  foiiy  days'  public  notice 

in  a  newspaper  the  nearest  to  the  place  where  such  sale  is  to 

be  made,  and  returns  of  sale  must  be  made  and  confirmed  as 

sales  of  land  by  administrators. - 

?uardl°ns'to      ^  2030.  If  guardians  do  not  come  forward  annually  and 

make  settle-  make  Settlement  of  their  accounts,  it  is  the  duty  of  the  Dro- 

ments,  and     ■Uj.-j.  •,,•  i  -,  -.•^  '■j-^\j  j^j.\j 

removal  for    Date  juQge  to  causc  a  Citation  to  be  served  on  them  to  appear 
pe"rr&c°^^'^^dmake  settlement;  and  upon  their  refusal  or  neglect  to 
make  such  settlement,  it  is  the  duty  of  the  court  to  remove 
them  from  office  unless  good  cause  be  shown  for  the  omission. 
femo^ethV°    A  .^^^^-  "^^^  g^^ardiau  may  remove  the  person  and  estate 
ward's  prop-  of  his  Ward  to  another  state,  by  makina;  a  full  settlement  with 
IZrltl^e;  ^^^  j^^gs  of  the  probatc  court  where  his  letters  were  granted 
how  granted,  of  his  guardiau  accounts,  and   procuring  a  transcript  of  the 
record  of  a  courtof  competent  jurisdiction  of  such  other  state, 
certified  according  to  the  act  of  congTCss,  showin.^  the  ap- 
pointment of  siich  person  as  guardian  of  the  ward ;""  the  exe- 
cution of  bond  with  surety  for  the  performance  of  the  trust 
m  twice  the  value  of  the  estate  of  the  ward.;   and  adducinc^ 
testimony  that  the  sureties  to  such  bond  are  sufficient.  There°- 
upon,  the  probate  judge  must  make  an  order  authorizing 
such  removal. 

Sihl  .  ^  ^^^^\  y^^^  ^^®  guardian  and  ward  are  both  non-resi- 
guardianand  dcuts,  and  the  Ward  is  entitled  to  property  in  this  state  which 
boTh  ifon-  may  be  removed  to  another  state  without  conflict  with  any 
r««iH.nt.  restriction  or  limitation  thereupon,  or  impairing  the  right  of 
the  ward  thereto,  such  property  may  be  removed  to  the  state 
of  the  residence  of  the  ward,  upon  the  application  of  the 
guardian  to  the  judge  of  probate  of  the  county  in  which  the 
estate  of  the  ward  or  the  principal  part  thereof  may  be  in 
manner  foUov/ing :  ' 

§  2033.  The  guardian  must  produce  a  transcript  from,  the 
records  of  a  court  of  competent  jurisdiction,  certified  accord- 

*The  prohate  couit  has  jurisdiction  to  order  the  sale  of  lands  aud  to  invest 
money  in  real  and  personal  property  in  the  following  cases,  in  addition  to  these 
cases  in  which  it  now  possesses  it : 

1.  When  it  appears  that  the  infant,  lunatic  or  person  non  compos  mentis 
owns  laud  and  it  would  be  the  interest  of  such  person  to  seU  the  san}e  -^nd  in' 
vest  the  proceeds  in  personal  estate  or  at  interest. 

2.  When  it  appears  that  it  is  advantageous  to  invest  in  real  or  personal  orom- 
erty,  the  money  of  the  infant,  lunatic,  &c.  ^     ^ 

3.  When  the  court  is  satisfied  that  itwill  he  more  for  the  interest  of  the  estate 
ot  such  lunatic,  &e,,to  sell  the  real  than  the  personal  estate,  either  for  theVur 
pof  e  ot  piiying  debts  contracted  by  such  person,  when  rf  sound  mind  or  for  their 
^T  wi       ™"'"^enance  and  support  while  of  unsound  mind. 

4.  J,  h*  n  any  estate  is  ordered  to  be  kept  together  for  ten  years  or  any  shorter 
period  and  money  accumulates  in  the  hands  ..f  the  adn  iuistrator  or  erardian 
not  required  for  the  use  of  the  estate,  the  judge  of  probate  having  iuHsdiction' 
S^.  o^r°'-^''"""5;  V-rt  thereof  to  be  loa'ned  outer  insisted  m  the 
puicnase  ot  leal  or  personal  propcitv.— Acts  1 841-2,  p.  84. 

As  to  the  mode  of  prrceeding.  manner  of  conducting  sale,  ic,  maldno- returns 
costs,  fees,  tfec,  in  such  cases— lb.  "J^^reiums, 


residents. 


Idem 
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iug  to  the  act  of  congress,  sliowing  that  he  has  been  appoint- 
ed guardian  of  the  minor  in  the  state  in  which  he  and  the 
ward  reside,  and  has  duly  quahfied  as  such  according  to  the 
laws  thereof,  and  given  bond  with  surety  for  the  performance 
of  his  trust ;  and  must  also  give  ten  days'  notice  to  the  resi- 
dent executor,  administrator  or  guardian,  if  there  be  such,  of 
the  intended  application.  Thereupon,  if  good  cause  be  not 
shown  to  the  contrary,  the  probate  judge  must  make  an  order 
granting  such  guardian  leave  to  remove  the  property  of  his 
ward  to  the  state  or  place  of  his  residence,  which  is  an  au- 
thority to  him  to  sue  for  and  recover  the  same  in  his  own 
name,  for  the  use  of  his  ward. 

§  2084.  Such  order  is  a  discharge  of  the  executor,  admin-  order  of  de- 
istrator  or  other  person  in  whose  possession  such  property  chfrges'the 
may  be  at  the  time  of  the  order  made.  tiTe.*^^*"'^' 

§  2035.  The  person  or  property  of  a  minor  or  person  of  Removal  of 
unsound  mind,  may  be  moved  from  one  county  to  another  ^^|  p^^p^^^^^ 
within  this  state,  if  in  the  opinion  of  the  judsre  of  probate  it  to  another 
will  be  for  the  interest  or  work  no  prejudice  to  such  minor  when  and 
or  person  of  unsound  mind,  in  the  same  manner  as  is  provid-  ^^^  ^"owed. 
ed  in  section  2031,  for  the  removal  of  the  person  and  prop- 
erty of  the  ward  to  another  state ;  except  that  the  certificate 
and  seal  of  the  probate  judge  is  a  sufficient  authentication  of 
the  record  of  the  appointment  and  qualification  of  the  guard- 
ian in  another  county  of  this  state,  and  that  the  former  guard- 
ian, if  there  bo  such,  shall  have  had  ten  days'  notice  of  the 
application. 

6  2086.  Guardians  may  sue  in  their  own  names  for  the  Guardians 
use  or  the  ward,  in  all  cases  where  the  ward  has  an  mterest  use  of  the 
and  the  judgment  enures  to  his  benefit. 

§  2037.  For  waste  of  the  ward's  property  or  neglect  of  his  causes  of  re- 
afPairs,  for  incapacity,  continued  or  habitual  inebriety,  re-  "ua^iian.* 
moval  from  the  state  or  other  sufficient  cause,  the  judge  of 
probate  must  remove  a  guardian,  giving  him  ten  days'  notice  Publication 
to  appear  and  show  cause  why  he  should  not  be  removed,  ^desoutof' 
In  the  case  of  his  removal  to  another  state,  publication  at  the  ^^^  ^'^'^' 
court  house  door  is  evidence  of  notice. 

§  2038.  When  a  guardian  removes  from  this  state  without  on  failure  to 
making  fiual  settlement,  or  upon  citation  to  appear  and  make  "uiement 
final  settlement,  fails  to  attend,   without  showing  sufficient '^'^^J^^'lf^g^^. 
cause  therefor,  the  judge  of  probate  may  proceed  and  state  count '" ws 
the  account  in  his  absence,  from  the  materials  in  his  office, 
and  such  other  testimony  as  may  be  adduced. 

§  2039.  In  the  settlement  of  the  accounts  of  guardians  and  settlements 
in  all  the  preparatory  proceedings  thereto,  and  appeals  there-  by"reprcsen- 
from,  the  law  providing  for  the  settlement  of  the  accounts  of  J;|[|.^^^  °' ^^' 
executors  and  administrators  in  this  code,  and  appeals  there- 
from, so  far  as  applicable,  and  not  in  hostility  with  any  pro- 
vision of  this  chapter,  applies  to  and  are  in  full  force  against 
guardians  and  their  sureties. 

§  20-iO.  The  judge  of  probate  may  enforce  bis  orders  and  Mode  of  en- 
decrees  against  guardians  and  their  sureties,  by  attachment.  dersMd'^de- 
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crees  against  All  filial  (lecrccs  agaiiist  guardians  have  the  force  and  effect 
guardians.    Qf  j^^gj^e^ts  at  kw,  upon  which  executions  may  issue  against 

them  and  the  sureties  on  their  bonds. 
Errors  in  ac-      |  2041.  Errors  iu  law  or  fact  in  the  settlement  of  accounts 
corr^icied  ta"  of  guardiaus,  may  be  corrected  in  chancery  according  to  the 
chancery,     ppoyigioiis  of  scctions  1915  aud  1916. 


CHAPTEK  IV. 


MASTER   AND  SLAVE. 


Sec. 

2042.  Slavery  established  ;  rights  of  the 

master. 

2043.  His  duties  to  the  slave. 

2044.  Emaneipation    of    slaves,     hoAV 

made,  &c. 

2045.  Notice  by  advertisement,  of  the 

applieatiou. 

2046.  On  proof  of  cause,  the  slave  to 

be  emancipated. 
204*7.  He  must  leave  the  state  iu  six 
months  ;  proceedings  on  iiiil- 
ure  to  leave. 

2048.  Rights  of  creditors,  not  to  be  af- 

fected. 

2049.  Petition  of  one  held  as  a  slave  on 

trial  of  his  freedom. 

2050.  Summons  to  the  reputed  owner ; 

publication  if  not  found,  &c. 

2051.  Proceedings,    on  appearance   or 

default,  of  the  defendant. 

2052.  Bond  by   the  master,    -when  iu 

possession. 

2053.  Security   for  costs   and  for   ap- 

pearance, (fee.  of  the  petitioner. 


African 
slavery ; 
character  of 
the  master's 
rights. 


Duties  of  the 
master  to  his 
slave. 


Emancipated 
on  applica- 
tion to  the 
judge  of  pro- 
bate. 


Notice  of  the 
application 
by  advertise- 
ment, &c. 


Sec. 
2054. 


2055. 
2056. 

2057. 

2058. 

2059. 
2060. 

2061. 

2062. 

2063. 


Judgment jon  failure  of  the  peti- 
tioner, also  for  costs  against 
the  sureties. 

If  judgment  sustains  the  petition 
the  petitioner  is  free. 

Mother  and  child  to  be  kept  to- 
gether on  sales  imder  execu- 
tion. 

On  sales  under  decrees,  mort- 
gages, <fec.,  the  mother  and 
child  are  kejjt  together  and 
sales  made  by  families. 

Agent  to  recover  slaves  unlaw- 
fully imported. 

The  agent  gives  bond,  &<3. 

Pending  a  controversy  the  slave 
to  be  hired  out. 

Libel  to  be  filed  stating  the  facts 
and  praying  a  sale. 

If  the  hbel  is  sustained  the  slaves 
are  sold,  &c. 

Claims  to  such  slaves,  how  filed, 
and  time. 


§  2042,  The  state  or  condition  of  negro  or  African  slavery 
is  established  by  law  in  this  state  ;  conferring  on  the  master 
property  in  and  the  right  to  the  time,  labor  and  services  of 
the  slave,  and  to  enforce  obedience  on  the  part  of  the  slave, 
to  all  his  lawful  commands.  This  authority  he  may  delegate 
to  another. 

§  2043.  The  master  must  treat  his  slave  with  humanity^ 
and  must  not  inflict  upon  him  any  cruel  punishment;  he 
must  provide  him  with  a  sufficiency  of  healthy  food  and 
necessary  clothing ;  cause  him  to  be  properly  attended  during 
sickness,  and  provide  for  his  necessary  wants  in  old  age. 

§  2044.  The  master  may  emancipate  his  slave  by  applica- 
tion to  the  judge  of  probate  of  his  countj^,  in  writing,  with 
the  name,  age  and  sex  of  the  slave,  a  description  of  his  per- 
son, and  the  reasons  for  desiring  his  emancipation. 

§  2045.  Thereupon  the  judge  of  probate  must  cause  an. 
advertisement  to  be  made  in  a  newspaper,  published  in  the 
county,  if  there  be  one,  if  not,  in  the  nearest  adjacent  county, 
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whicli  shall  be  continued  for  sixty  days,  gi\ang  notice  of  the 
application,  and  of  the  time  fixed  for  its  determination. 

§  2046.  Upon  the  hearing  of  the  application,  if  it  be  shown  on  cause 
that  the  slave  has  served  his  master  with  fidelity,  or  other  sJ'a^vTto^be 
good  cause  be  shown  for  his  emancipation,  and  no  sufiicient  emancipated 
objection  be  made,  the  probate  judge  may  make  an  order 
that  the  slave  be  cmancijoated,  which,  with  the  application, 
must  be  recorded  on  the  minutes  of  the  court,  and  is  evi- 
dence of  the  right  of  the  slave  to  freedom. 

§  2047.  The  slave  so  emancipated,  must  leave  the  state  on  emand- 
within  six  months  thereafter,  and  failing  so  to  do,  or  return-  mulueave 
ing  thereafter,  must  be  seized  and  sold  as  a  slave  for  life,  tue^tate  in 
The  proceeds  of  the  sale,  after  the  payment  of  the  necessary 
expenses,  must  be  paid  into  the  county  treasury  of  the  county  proceedings 
in  which  he  may  be  seized ;  and  the  countv  treasurer,  sheriff,  J^^""  ^"^  ^^^ 
and  all  the  justices  of  the  peace,  and  constables,  are  charged  turns. 
with  the  execution  of  this  law. 

§  2048.  No  such  emancipation  affects  the  rights  of  credit-  creditor's 
ors,  or  can  be  made,  unless  it  be  shown  that  the  master  is  ^f  affected  ^ 
unembarrassed  in  his  pecuniary  afl'airs,  and  has  paid  the 
costs  of  advertising. 

The  fee  to  the  probate  judge  is  five  dollars  for  each  slave  costaof  the 

.1  ^  o        ^  emancipa- 

emancipated.  tion. 

§  2049.  A  slave  claiming  his  Jreedom,  must  proceed  by  petition  for 
petition,  in  the  circuit  court  of  the  county  in  which  the  re-  f,!ggj,°^*^f 
puted  owner  resides,  or  that  in  which  he  retains  the  peti- oneheidasa 
tioner  as  a  slave ;    setting  forth  succinctly  the  facts  upon  *^^^*^' 
which  the  right  to  freedom  is  asserted,  and  the  name  of  the 
person  claiming  him  as  a  slave. 

§  2050,  Upon  the  filing  of  the  petition,  the  clerk  must  issue  summons  to 
a  summoDS  commanding  the  reputed  owner  to  appear  at  the  InlweT^and" 
next  term  of  the  court  to  answer  to  the  petition:  and  if  the  j^o^'foun^'l'^ 
summons  is  returned  "  not  found,"  or  if  it  be  shown  that  such  the  officer, 
owner  is  a  non-resident,  the  court  must  direct  publication  to 
be  made,  which  is  equivalent  to  a  service  of  the  summons. 

§2051.  If  the  defendant  appear,  he  must  be  recpfired  to  pieadings  iu 
plead  to  the  petition.     If  he  make  default,  the  trial  proceeds  *''*^  *'^^®- 
as  if  appearance  had  been  entered,  and  the  truth  of  the  alle- 
gations of  the  petition  denied. 

§  2052.  If  the  slave  is  in  the  possession  of  the  reputed  Bond,  if  the 
owner,  he  must  be  required  to  enter  into  bond,  in  such  sum,  l^^ul^ion 
and  with  such  surety  as  mav  be  required  by  the  court,  pay-  p^nfi'ng'he 
able  to  the  state  of  Alabama,  with  condition  to  abide  by  the 
judgment  rendered  in  tiie  premises  ;  and  thereupon  the  mas- 
ter is  entitled  to  the  possession  of  the  alleged  slave,  until  the 
determination  of  the  cause  :  or  the  court  may  require  a  bond 
according  to  the  provisions  of  the  following  section,  in  wdiich 
case  the  possession  of  such  slave  must  be  given  to  his  sure- 
ties, until  the  cause  is  determined. 

S  2053.  If  the  slave  is  not  in  the  possession  of  the  reputed  security  ror 

1  i   •      Ti  T  1        •   1  costs  and 

owner,  he  must  m  like  manner  execute  bond  with  surety,  un-  that  the  peu  • 
der  the  direction  of  the  court,  with  condition  to  pay  the  owner  nppear^to 
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answer  the  all  costs  aiid  damages  incurred  by  the  institution  of  the  suit, 
judgment.  -^  ^^  ^^-^  therein ;  and  that  the  petitioner  will  be  forthcoming 
to  abide  the  judgment  of  the  court.  These  bonds  may  be 
taken  by  the  court  in  vacation,  or  in  term  time. 
Judgment  on  §  2054.  If  the  skvc  fail  in  his  suit,  judgment  must  be  ren- 
pjlitione^rl'"'  dcrcd  in  favor  of  the  master;  and  if  the  slave  has  given  bond 
also  against  r^m[  surctv,  as  providcd  in  the  two  preceding  sections,  iudg- 

Ihu  sureties  ,      r.      i      -^  i  i  i  Z-  •        .    .i  '  -J        c) 

on  his  bond,  mciit  shall  also  be  rendered  on  motion  against  the  sureties, 
for  the  costs  of  the  suit,  and  the  damages  the  master  has  sus- 
tained by  the  institution  thereof 

If  judgment       g  2055.  If  iudffmeiit  be  rendered  in  favor  of  the  slave,  he 

18  favorable  o   ^^r^^.        ."^        °.    ,     t  i   •      p  t 

the  petition-  is  thenceforth  entitled  to  his  ireedom. 

Children  of  §  2056.  No  execution  can  be  levied  on  a  child,  or  children, 
ten  yeiirs  not  uiidcr  the  age  of  ten  years,  without  including  the  mother ; 
derVxecu"°"  Or  upou  the  mothcr,  without  including  the  child,  or  children, 
thTmother"'  ^s  alorcsaid,  if  living,  and  belonging  to  the  defendant  in  ex- 
jior  mother  ecutioii ;  and  the  mother  and  child,  or  children,  must  be  sold 
children.  togcthcr,  unlcss  the  parties  in  interest,  or  one  of  them,  make. 
Exception,  affidavit  and  delivers  the  same  to  the  oflicer,  that  he  believes 
t^Ve'made'"  ^^^  interest  will  be  materially  prejudiced,  by  selling  the 
separating  slavcs  togcthcr,  when  they  may  be  sold  separately ;  but  no 
years  from  Icvy  or  Sale  shall  be  made,  by  which  a  child  under  five  years 
the  mother.    ^^  ^^^  g|^^jj  ^^  Separated  from  its  mother. 

Sales  of  §  2057.  In  all  sales  of  slaves  under  any  decree,  or  order 

dwreLr'^^''  of  the  chancery  or  probate  court,  or  under  any  deed  of  trust, 
toustdeeds    ^^  powcr  of  salc  in  a  mortgage,  the  slaves  must  be  offered, 
Ac,  to  be  '    and,  if  practicable,  sold  in  families ;  unless  affidavit  be  made, 
famiuesf       as  required  in  the  preceding  section,  and  delivered  to  the 
officer,  or  other  person,  having  the  charge  or  management  of 
such  sale. 
Governor  to       g  2058.  If  any  slaves,  or  persons  of  color,  have  been  or 
agent  to  re-   are  hereafter  brought  into  this  state  in  violation  of  the  laws 
un^awfuir/^  o^  ^^^  United  States  prohibiting  the  slave  trade,  the  governor 
imported,  &c.  of  the  statc  inust  appoint  an  agent  to  take  possession  of  such 
slaves,  who  has  authority  to  sue  in  the  name  of  the  state  of 
Alabama  for  the  possession  thereof. 
Agenttogive      §  2059.  The  agent  is  required  to  execute  bond  payable  to 
bond,  &c.      ^-^Q  state  of  Alabama,  to  be  approved  by  the  governor,  in 
such  sum   as  he   may  direct,  v/ith  conditions  to  treat  the 
slaves  humanely  and  have  them  forthcoming  to  abide  any 
decree  which  may  be  rendered  in  reference  to  such  slaves, 
which  must  be  filed  in  the  office  of  the  secretary  of  state. 
Pending  a         g  2060.  Pending  any  controversy  about  the   slaves,  the 
BiMves  to'be   agent  must  hire  them  out,  and  after  deducting  the  sum  neces- 
hiredout,&c.  ^^^^  ^^^  their  maintenance,  must  account  with   the   comp- 
troller for  his  trouble,  and  pay  the  residue  into  the  state 
treasury, 
Libel  to  be        §  2061.  It  is  the  duty  of  the  agent,  after  obtaining  pos- 
asaie'.'&c.'"^  scssion  of  the  slaves,  to  file  a  libel  in  any  circuit  court  of  the 
state,  in  the  nature  of  proceedings  in  admiralty  praying  a  sale 
thereof;  and  upon  his  failure  or  neglect  for  thirty  days  to 
file  such  libel,  anj  other  person  has  the  power. 
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§  2062.  If  it  be  made  to  appear  tliat  the  said  slaves  have  if.iibeiissus- 
been  imported  or  brought  into  the  United  States  contrary  to  slaves  to  be 
the  laws  thereof,  the  coart  must  decree  that  they  be  sokl  for  ^°'''- 
cash,  to  the  highest  bidder,  as  slaves  for  life ;  and  after  de- 
ducting the  costs  and  expenses,  one-fourth  part  of  the  pro- 
ceeds must  be  paid  to  the  agent  or  informer,  the  residue  into 
the  state  treasury. 

S  2063.  Auv  person  claimino;  title  to  such  slave,  may  in-  ciaimtosuch 

T    ■•     -^     ,  1  .•  ^        J.1  J.  "i    1       slaves;  how 

terpose  as  clamiant,  and,  on  motion  to  the  court,  must  be  eied  and 
made  defendant,  according  to  the  practice  in  courts  of  admi-  '™'^- 
ralty,  and  be  liable  for  costs. 


®itle  0. 

PROCEEDIS'GS    RELATING-    TO    ESCHEATS,    SALVAGE,    WATER 
WORKS  AND  DAMS,  AND  THE  REDEMPTION  OF  REAL  ESTATE. 

Chapter  1.  Escheats. 
"         2.  Salvage. 

"         3.  The  erectioa  of  water  wovks  and  dams. 
"         4.  The  redemption  of  real  estate. 

CHAPTER  I. 

ESCHEATS. 

Sec.  j  Sec. 

2064.  Property  of  a  decedent,  when  to   2070.  Receipts    paid    to    the     state 

escheat  to  the  state.                   i  treasurer  ;  penalty  for  default, 

20G5.  Notice  given  by  the  representa- 1  (fee. 


tive  when  the   heirs,  <fec.,  a,re 
unknovv'u. 

2066.  Contents  of  such  notice. 

2067.  If  no  heirs  appear  within  a  year, 

the   personal  property  deliv- 
ered to  the  judge  of  probate. 

2068.  If  none  appear  in  two  years,  the 

real  estate  sold,  <fee. 
20G9.  Decrees  against  the  representa- 
tive in  such  cases. 


2071.  Time  allowed  the  heirs  to  pro- 

ceed against  the  estate ;  ex- 
ceptions in  favor  of  infLints, 
(fee. 

2072.  Rights  of  the  state,  when  the 

representative  distributes  the 
p)'opcrty  withr>ut  authority. 

2073.  )  Duties  of  the  judge  of  probate 

2074.  )      in   relation  to  escheats;  his 

compensation. 


§  2064:.  The  property  of  all  persons  who  die  without  de-  property  of 
vising  or  bequeathing  the  same,  and  leaving  no  lawful  heirs  thmTo^a- 
or  husband  or  wife  capable  of  taking,  or  where  the  devisees  "^^l'^ '" '''« 
are  incapable  of  taking  the  same,  and  there  are  no  lawful 
heirs,  escheats  to  the  state. 

§  2065.  The  personal  representatives  of  any  person  leaving  Notice  by  the 
property  not  devised  or  bequeathed,  or  where  the  devisees  uvTwhefTno 
are  incapable  of  taking  and  such  representatives  are  unable  jjjj^j'-'^" ''^ 
to  ascertain  any  lawful  heirs  or  distributees,  or  person  capa- 
ble of  taking,  within  six  months  after  the  grant  of  letters  of 
administration,  must  give  notice  thereof  in  some  paper  pub- 
lished in  the  state,  once  a  week  for  three  successive  months. 
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Contents  of        §  2066.  Such  notice  must  contain  the  name  of  the  de- 

Euch  notice.  -,  -i  i  •    j.-  j?  i  •  J.^ 

ceased,  as  near  as  may  be;  a  uescription  ot  nis  person,  the 
place  where  he  was,  or  is  supposed  to  have  been  born,  the 
place  where  he  died,  or  was  known  to  reside  ;  and  a  descrip- 
tion of  the  property,  of  which  he  died  seized  or  possessed. 
If  no  heirs,         §  2067.  If  no  heir  or  person  entitled  to  receive  such  estate 
for  twefve^''   appears  or  is  ascertained  within  twelve  months  after  such 
months  the  publication,  the  money  and  proceeds  of  the  personal  assets 
tate  to  be     must  bc  paid  to  the  j  udge  of  probate,  deducting  the  expences 
theludgeof  of  the  administration. 

probate.  ^  2068.  After  two  years  from  the  publication  of  such  no- 

pears'for^w^o'  ticc,  if  uo  licir,  or  person  entitled  to  receive  such  estate,  ap- 
reailslate  to  P^ars,  thc  real  estate  must  be  sold  by  such  personal  repre- 
besoid,&c.    sentative,  under  the  direction  of  the  judge  of  probate  of  the 
county  in  which  letters  testamentary  or  of  administration  are 
granted,  and  upon  such  notice  as  real  estate  is  sold  by  exec- 
utors and  administrators,  and  the  proceeds  thereof,  after  de- 
ducting the  expences  and  all  allowances,  paid  to  such  judge. 
Damages  a-       §2069.  The  judgc  of  probatc  may  render  decrees  against 
f^ntativerhi  ^^ch  pcrsoual  representatives,  in  the  name  of  the  state,  for 
such  cases,    the  mouey  or  proceeds  of  the  property,  under  the  provisions 
of  this  chapter,  and  enforce  the  same,  as  other  decrees  by  the 
judge  of  probate  against  executors  or  administrators   are 
enforced. 
Judge  of  pro-      §  2070.  The  judge  of  probate  must,  within  three  months 
ove?  such  re-  aftcr  the  receipt  thereof,  pay  to  the  state  treasurer  all  moneys 
ceipts  to  the  J^e  may  receive  under  the  provisions  of  this  article,  and  fail- 
rer.      '      ing  SO  to  do,  is  liable  as  a  defaulter ;  and  also  forfeits  three 
hundred  dollars,  one  half  to  the  state,  and  the  other  to  any 
felhfre^rdo  one  suing  for  the  same;  and  on  the  trial,  the  certificate  of  the 
^°-  treasurer  is  presumptive  evidence  of  his  failure  to  make  such 

payment. 
Time  allowed  §  2071.  Any  hcir  or  devisee  of  such  estate,  may  enforce 
^uelhe'^st'ite  ^^^  claim  as  such  against  the  state,  by  suit  for  the  amount 
for  such  actually  paid  into  the  state  treasury,  within  ten  years  after 
the  grant  of  such  letters  testamentary  or  of  administration; 
Exceptions    q^j^^  iufants  and  lunatics  are  allowed  five  years  after  the  ter- 

infavorofm-        .  .  />    i      •  •  t      ^  -t   • 

fants,  &c.  mmation  oi  their  respective  disabilities. 
Eight  of  the  §  2072.  The  state  may  enforce  its  right  to  any  personal 
elcheate^how  Property  to  which  it  is  entitled  under  the  provisions  of  this 
enforced  chapter,  by  action  against  any  person  into  whose  possession 
preventative'  the  Same  may  come ;  and  if  any  personal  representative  pays 
wtfi!ou't''au-  any  money,  or  delivers  any  property  to  which  the  state  is 
whenhei°db  ^"^^^Lcr  the  provisions  hereof  entitled,  to  any  person  not 
any  person  authorizcd  to  rcccive  the  same,  such  personal  representative 
not  entitiBd.  ^^^  -j^.^  gQ(,^j,^^jgg  g^^g  Hablc  to  the  state  for  the  amount  of 

such  money,  or  value  of  such  property,  and  interest  from  the 

time  of  such  payment  or  delivery. 
Duty  of  judge      §  2073.  It  is  thc  official  duty  of  the  judge  of  probate  of 
nnde^'thi^     cach  couuty,  to  attend  to  the  interest  of  the  state  intended  to 
<hapter.       Iqq  sccurcd  by  the  provisions  of  this  chapter. 

§  2074.  The  judge  of  probate  is  entitled  to  ten  per  cent. 
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commission  on  all  amounts  received  by  him  under  the  pro-  His  commis- 
visions  of  this  chapter.  ®'°"~^' 


Sec. 

2075.  Property  adrift  may  be  taken  up. 

2076.  Prooeedingd  of  appraisement  of 

such  property. 
:yn^H  )  Copy  of  the  appraisement  to  be 
''07s'  r     retained;  property,  when  to 
■ )      be  advertised,  &c. 

2079.  Contents  of  such  advertisement. 

2080.  Advertisements,      bow     made 

when  of  less  value  than  thirty 
dollars. 

2081.  On  proof  of  title  the  property 

restored. 


CHAPTER  11. 

SALVAGE. 

Sec. 


2082.  }  Compensation  for  taking  up  the 

2083.  )     property,  <fee. 

2084.  Fees  of  the  justice  in  such  cases. 

2085.  Time  within  which  the  claim  to 

the  property  must  be  made  ; 
if  no  claim  made,  the  property 
vests  in  the  taker  up. 
208t).     Mode  of  recovering  tlie  property 
when  the  delivery  is  refused. 

2087.  Penalty   for  concealing  or  des- 

troying such  property. 

2088.  On  the  death  of  the  salvor  his 

representative  acts. 


§  2075.  All  property  adrift  may  be  taken  up  by  any  per-  property  a- 
son  and  secured.  ^"ft  may  be 

§  2076.  Such  person  must,  within  two  days  after  the  same  l^p^^^^. 
is  taken  up,  exhibit  the  propertv  to  a  justice,  and  if  in  his  ^c"^'  'f  the 

.'-'  ^1  ^     ^1   •    ^■'      J    11  1  ,     •  property  is 

opmion  it  IS  worth  over  thirty  dollars,  lie  must  issue  an  worth  more 
order  of  appraisement  to  three  disinterested  freeholders  or  *oiiar^"''^ 
householders,  who,  after  being  duly  sworn  to  estimate  the 
value  of  such  property  fairly,  must  appraise  and  certify  the  vliue\han^'' 
same  to  the  j  ustice  of  the  peace,  with  a  description  of  the  thirty  ciouara 
property ;  if  not  exceeding  the  value  of  thirty  dollars,  the 
justice  must  make  the  ap2:)raiseraent  and  description  of  the 
property. 

§  2077.  The  justice  must  give  to  the  taker  up  a  copy  of  copy  or  ap- 
the  appraisement  and  description  of  the  property,  retaining  ['o'^IJeTetaL 
the  original.  <=''• 

§  2078.  If  the  appraised  value  is  over  thirty  dollars,  the  Ativertiaed 
taker  up  must,  within  ten  days  thereafter,  give  notice  thereof  when  proper- 
in  the  newspaper  published  the  nearest  to  the  })laco  where  thirty  douar* 
the  property  was  taken  up.  °^  """'^" 

§  2079.  Such  advertisement  must  state  the  name  of  the  contents  of 
taker  up,  the  time  and  place,  a  description  of  the  property,  [fgement'^" 
with  its  marks,  and  tlie  name  of  the  owner  if  known,  its 
appraised  value,  and  where  the  same  is  secured  or  deposited. 

§  2080.  If  the  property  is  not  worth  exceeding  thirty  dol-  nowadver- 
lars,  tlie  same  must  be  advertised  at  the  next  public  steam-  notw^nh" 
boat  landing,  if  the  property  was  taken  up  on  a  navigable  firg'^  '^°'" 
stream;  otherwise,  at  the  nearest  public  place,  within  five 
days  after  the  taking  up. 

^  2081.  The  owner  may,  on  notifying  the  taker  up,  or  the       ^^^^^^ 
person  in  possession,  and  proving  the  property  by  his  own  tuictheown- 
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Compensa- 
tion of  the 
taker  up. 


ermay  have  oath,  OP  the  oath  of  another,  satisfactorily  to  a  justice  of  the 
It  restored,  pg^^^g^  obtain  fiom  such  justice  an  order  to  restore  such  prop- 
erty on  the  payment  of  the  legal  costs  and  charges  thereon. 

§  2082.  The  taker  up  is  entitled  to  ten  per  cent,  on  the 
appraised  value  of  each  bag  of  cotton,  and  on  other  property 
as  follows :  twenty -five  per  cent,  on  all  under  thirty  dollars  ; 
between  thirty  and  one  hundred  dollars,  twenty  per  cent. ; 
between  one  hundred  and  five  hundred  dollars,  fifteen  per 
cent. ;  between  five  hundred  and  one  thousand  dollars,  ten 
per  cent. ;  and  on  all  over  one  thousand  dollars,  five  per  cent. 
§  2083.  The  taker  up  is  also  entitled  to  the  justice's  fees 
paid  by  him,  the  expenses  of  the  advertisement,  if  published 
in  a  newspaper,  and  reasonable  compensation  for  the  keep- 
ing, if  necessary  to  preserve  the  property  from  loss  or  injury, 
to  be  ascertained  as  in  the  case  of  estra,ys. 

§  2084.  The  justice  is  entitled  to  one  dollar  for  the 
appraisement,  if  made  by  him.  one  dollar  for  the  summons, 
and  the  appraisers,  other  than  the  justice,  two  dollars  each, 
to  be  paid  by  the  taker  up. 

§  2085.  The  owner  may  prove  his  property,  if  appraised 
at  not  more  than  thirty  dollars,  within  three  months ;  between 
thirty  and  one  hundred  dollars,  in  six  months ;  at  more  than 
one  hundred  dollars,  within  one  year  after  the  appraisement ; 
and  on  failure  to  do  so,  the  right  to  the  same  is  vested  in  the 
taker  up,  under  the  provisions  of  this  article. 

§  2086.  If  the  taker  up,  or  the  person  in  possession  of  the 

property  fails  to  deliver  the  same  to  the  owner  on  the  order 

fu^eTto^de^  of  the  justice,  and  the  payment  of  or  offering  to  pay  all  legal 

liver  the       costs,  chargcs,  and  expenses  for  keeping,  such  owner  may 

proper  y.      j-qqqyqj.  i\^q  game,  and  the  person  failing  also  forfeits  to  any 

person  suiag  for  the  same  double  the  appraised  value  of  the 

property. 

§  2087.  If  any  person  conceals,  destroys,  injures,  obliter- 
ates or  defaces  any  mark,  disposes  of  or  carries  beyond  the 
state  any  property  taken  up  adrift,  before  the  expiration  of 
the  time  allowed  by  this  chapter  for  the  owner  to  prove  his 
property,  he  is  liable  to  such  owner  to  the  extent  of  the  in- 
jury he  may  sustain  thereby,  and  is  also  guilty  of  a  misde- 
meanor, and  on  conviction  must  be  fined  not  less  than  one 
hundred  dollars. 
On  death  of        §  2088.  If  the  taker  up  dies  before  the  expiration  of  the 
represent;!'-'^  time  allowcd  by  ihc  owner  to  prove  his  property,  all  the  pro- 
uves  to  act,   yisions  of  ihis  article  in  relation  to  the  giving  up  of  the  prop- 
erty, apply  to  his  personal  representatives. 


Also  to  b« 
paid  his 
charges. 


Pees  of  jus 
tice. 


Time  all  owsd 
owner  to 
make  his 
claim. 

If  no  claim  is 
made  prop- 
erty vests  in 
the  taker  up. 

Remedy  of 
the  owner 
when  the 


Penalty  for 
concealing, 
destroying, 
&c.,  of  prop- 
erty so  taken 
up. 
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THE   ERECTION   OF   WATER   WORKS   AND   DAMS. 


Sec. 

2089. 

2090. 


2091. 

2092. 
2093. 
2094. 

2095. 

2096. 

2097. 

209S. 

2099. 

2100. 
2101. 


Dams,  by  whom  to  be  erected. 

Whea  the  applicant  owns  both 
sides  of  the  stream,  he  applies 
to  the  judge  of  probate  of  liis 
couatj. 

If  he  owns  only  one  side,  appli- 
cation to  be  made  to  the  judge 
of  probate  of  the  opposite  side. 

I  Conteats  of  such  applications. 

Writ  of  ad  quod  damnum  di- 
rected to  the  shcriif. 

Notice  given  to  the  owners  of 
the  lands. 
Notice  when  the  owner  is  a  ini- 
nor,  «fec. 

Notice  when  the  owner  is  a  non- 
resident. 

Mode  of  executing  the  writ, 
charge  to  the  jury. 

Jury  also  assess  the  value  of 
one  acre  of  laud  on  the  oppo- 
site side. 

Inquest  to  be  in  writing,  and 
signed  and  returned. 

Parties  summoned  to  show 
came  against  the  inquest. 


&EC. 

2102. 
2103. 

•2104. 

2105. 
2106. 
21 01. 

2103. 

2109. 

2110. 

2111. 

2112. 
2118. 
2114. 
2115. 


Notice  to  be  by  personal  ser- 
vice, exceptions. 

Causes  for  I'ejecting  the  applica- 
tion, if  no  such  cause  exists, 
the  application  to  be  granted. 

Failure  to  pay  the  assessment 
for  three  months,  revokes  the 
grant. 

On  payment  of  the  assessment  a 
conditional  fee  vests. 

On  breach  of  the  condition  the 
land  reverts. 

Proceedings  when  a  ditch  oi- 
canal  through  another's  land 
is  necessary. 

Authority  to  raise  the  dam 
higher. 

Failure  to  build  or  repair  the 
Works,  avoids  grant. 

Who  may  contest  such  applica- 
tions. 

Damages  for  raising  a  dam  witli- 
out  authority. 

Fees  of  the  judge,  sheriff,  and 
jurors. 

The  deputy  sheriff  may  act  in 
such  cases. 


§2089.  Auy  person  may  erect  a  dam  across  any  water  Dams;  who 
course  not  being  a  navigiible  stream,  if  he  is  the  owner  in  fee  't^em'^'^*'^' 
simple  of  the  lands  on  each  side,  or  on  one  side  and  part  of 
the  bed  thereof  where  he  proposes  to  erect  such  dam,  by  pro- 
ceeding as  in  this  chapter  is  hereinafter  provided. 

§  20y0.  If  he  is  the  owner  on  each  side,  he  must  make  ^Jien  "ne 
application  to  the  judge  of  probate  of  the  county  in  which  side  helip- 
he  proposes  to  erect  the  mill  or  other  machinery.  of'probiuf  of 

§  2091.  If  he  is  the  owner  of  the  land  on  one  side  only,  the  county. 
he  must  make  application  to  the  judge  of  probate  of  the  ^n^y  °^°side 
counts  in  which  the  lands  on  the  opposite  side  on  which  he  ^?  '^"?'  fP- 

1  1      1      X  1  •      J  T  ply  to  judge 

would  abut  his  dam  lie.  of  probate  of 

§  2092.  If  he  own  the  lands  on  each  side,  the  application  oppoaftesidc. 
must  contain  a  description  of  the  lands  by  sectional  divisions  contents  of 
or  subdivisions,  township  and  range;  the  name  of  the  water  ti^fn^when'he 
course  ;  on  which  side  he  intends  to  erect  his  mill  or  other  pijes.'"'*^ 
machinery  ;  the  height  of  the  dam  and  the  kind  of  mill  or 
other  machinery  he  proposes  to  erect. 

§  2093.  If  he  owns  the  land  on  one  vside  only,  he  must,  contents 
in  addition  to  the  requisitions  of  the  preceding  section,  set  rwToniy  one 
forth  the  name  of  the  owner  of  the  land  on  which  he  pro-  ^'''^• 
poses  to  abut ;  if  he  is  a  minor,  lunatic  or  of  full  age,  and 
his  residence. 

§  2094.  The  judge  of  probate  on  the  filing  of  the  petition  writofad 
must  issue  a  wnt  to  the  sheritF,   requiring  him  to  summon  quod  [dam- 


Jury- 
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num  directed  sevGii  disinterested  freeholders  of  tlie  county,  to  meet  at  the 
to  the  E  eriff.  pj^^g  ^^j^ere  the  dam  is  to  be  erected,  on  a  day  to  be  speci- 
ced  in  the  writ,  not  less  than  fifteen  or  more  than  thirty  days 
after  filing  the  application,  and  then  and  there  to  enquire 
touching  the  matters  contained  therein. 
Notice  to  the      §  2095.  Noticc  must  be  given  to  the  owner  of  the  land 
°Md!/  °^  ^""^  on  the  opposite  side  of  the  stream  by  serving  him,  his  tenant 
or  agent  with  a  copy  of  the  writ  or  application,  if  to  be  found 
in  the  county,  if  not,  by  posting  up  a  copy,  ten  days  before 
the  day  specified  in  the  writ  for  such  meeting,  in  a  conspic- 
uous place  on  the  land. 

§  2096.  If  such  owner  is  a  minor  or  lunatic,  such  service 
the  owner  is  must  bc  upou  his  gnardian,  and  if  he  has  no  guardian,  the 
a  minor,  ^c.  j^^^^  must  appoiut  oue  to  protect  his  interest. 
If  the  owner      §  2097.  If  such  owncr  is  a  non-rcsideut,  notice  must  be 
^s^a  non-re«i-  g^^gj^  ^y  publication  in  the  paper  nearest  to  such  land  for 

three  successive  Vireeks, 
Dutyofthe        §  2098.  The  sheriff  must  attend  with  a  copy  of  the  appli- 
cuting'the""*^"  cation,  and  the  jury  on  the  day  appointed ;  and  after  such 
writ.  j^^^y  jg  g-^yorn  by  the  sheriff  to  discharge  their  duties  fairly 

and  to  the  best  of  their  ability,  mnst  be  charged  by  him : 
Charge  to  the      1.  To  cxaminc  the   land  above  and  below  belonging  to 
others,  Avhich  may  probably  be  overflov,^ed  or  injured,  and 
ascertain  and  assess  the  damages  resulting  from  the  erection 
of  such  dam,  to  the  several  owners  of  such  lands. 

2.  If  the  residence  of  such  owner  or  the  out  houses,  en- 
closures, gardens  or  orchards  thereto  immediately  belonging 
will  be  overflowed. 

8.  If  the  health  of  the  neighborhood  will  probably  be 
endangered. 

4.  If  any  other  mill  or  water  works  will  be  overflowed. 
§  2099.  If  the  applicant  is  not  the  owner  on  each  side, 
assess'th^e"'    thc  jury  must   also  be  charged  to   ascertain  and  assess  the 
I^rrof  land,  valuc  of  onc  acrc  of  land  on  the  opposite  side  of  the  water 
course,  to  include  the  place  where  the  applicant  wonld  abut 
his  dam,  and  to  locate  and  circumscribe  the  same  by  metes 
and  bounds,  having  a  due  regard  to  the  interest  of  all  parties. 
Inquest  to  be      §  2100.  Thc  iuqucst  of  thc  jury  must  bc  rcduccd  to  writ- 
refurned"*^    iug,  sigucd  by  a  majority  and  delivered  to  the   sheriff,  and 
by  him  returned  in   five  days  thereafter  to  the  office  of  the 
judge  of  probate. 
Parties  inter-      §  2101.  Ou  thc  Tetum  of  the  iuqucst,  the  judge  of  pro- 
be*suff.m°n-°  bate  must  summon  the  owner  of  the  acre  of  land,  if  the  same 
and°Ehow^^'^  is  assessed  by  the  jury,  and  also  the  several  owners  of  the 
cause,  &c.     laud  fouud  by  the  inquest  to  be  liable  to  damages,  to  £ippear 
before  such  judge  on  a  day  named  in  such  summons  and 
show  cause  why  the  applicant  should  not  have  permission  to 
erect  his  dam. 
Notice  to  be       §  2102.  Tcu  days'  notice  must  be  given  to  the   several 
given  by  per-  owuers  to  show  causc  aeaicst  such  application  by  personal 
Exception.  '  scrvicc  if  to  be  found  in  the  county;  if  not  by  posting  up  a 
copy  at  a  conspicuous  place  on  the  several  tracts  of  land,  ten 
days  before  the  day. 
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§  2103.  If  on  the  day  appointed  to  show  cause,  or  any  causes  tor 
other  day  to  which  the  matter  may  be  continued,  it  appear  t^  appHca- 
to  such  judge  from  the  inquest  or  from  any  other  evidence,  *'°°- 
that  the  residence  of  any  owner  or  the  out  houses,  enclosures, 
garden  or  orchard,   immediately  belonging  thereto,  will  pro- 
bably be  overflowed,  or  that  the  health  of  the  neighborhood 
will   probably  be   endangered,   or  any  other  mill  or  water 
works  probably  overflowed,  the  judge  must  not  grant  the  othen?ise 
application  ;  but  if  such  results  are  not  likely  to  ensue,  the  *'''''''°"^'^- 
application  must  be  granted. 

§  2104.  If  the  application  is  granted,  the  applicant  must,  raum-e  to 
within  three  months  thereafter,  pay  to  the  several  owners  or  m^rrevokes 
to  the  judge  of  probate  for  the  use  thereof,  the  sums  sever-  Ib^elTontL 
ally  assessed ;  and  a  failure  to  make  such  payment  within  the 
time,  operates  as  a  revocation  of  the  grant. 

§  2105.  On  making  the  payments  in  the  preceding  section,  on  payment 
the  applicant  is  vested  with  a  conditional  estate  in  fee,  to  the  ment^a'^con-^' 
acre  of  land  located  and  circumscribed,  to  become  absolute  ^'j°f '''  ^"^ 
on  the  following  conditions : 

1.  That  the  dams,  mills  or  other  machinery  be  conmienced 
within  one  and  finished  in  three  years  from  the  date  of  the 
grant. 

2.  That  whenever  the  dam,  mill  or  other  machinery  is 
destroyed  or  materially  impaired,  the  same  must  be  repaired 
or  rebuilt  within  three  years  thereafter ;  but  if  the  owner  of 
such  dam  is  an  infant  or  lunatic,  he  is  allowed  the  same 
length  of  time  after  the  removal  of  such  disability,  to  com- 
mence, finish,  repair  or  rebuild. 

§  2106.  On  the  fliilurc  to  comply  with  the  conditions  pro-  The  land  re- 
vided  in  the  preceding  section,  the  land  reverts  to  its  former  owner  on 
owner,  or  his  heirs.  comiitiol*'"'' 

§  2107.  When  sacli  lands  join  other  lands,  and  it  is  neces-  proceedings 
sary  for  the  erection  of  the  mill  or  machinery  to  dig  a  ditch  ai™'ug1i''an-'" 
or  can;il  through  such  other  lands,  the   application  nmst  be  ?">ei-'s  lands 
made  to  the  judge  of  probate,  of  the  countjr  in  which  the 
lands  through  which  the  ditch  or  canal  is  proposed  to  be  dug, 
lie.     And  the  writ  obtained,  inquest  held  on  the  same,  no- 
tice, the  inquest  returned,  owners  of  such  other  lands  sum- 
moned to  show  cause,  application  granted  or  refused,  and 
damages  paid,  the  same  as  in  other  cases  provided  for  by  this 
article. 

§  2108.  An  owner  or  proprietor  of  any  dam  erected  nn-Modeofob- 
der  this  article,    may  raise  the  same  on  application  to  the  tilmlty  to"' 
judge  of  probate,  and  the  same  proceedings  had  as  on  the  h^g^er^^'^^™ 
first  application. 

§  2109.  If  any  person  to  whom  permission  to  erect  a  dam  Failure  to 
under  this  article  has  been  granted,  his  grantees,  or  heirs,  comlitfonriQ 
fail  to  build,  rebuild,  or  repair  the  same,   together  with  the  v';^;]ftho''" 
mill,  or  other  machinery,  according  to  the  provisions  of  sec-  s'-ant- 
tion  2105,  the  grant  is  void. 

§  2110.  In  all  applications  under  this  article,  any  person  Anyperson 
making  affidavit,  that  he  is  interested  against  the  same,  and  ^i'd  g^ing''' 
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security  for 
costs  allowed 
to  contest  the 
application. 

Liability  for 
raising  a 
dam  without 
authority. 


Fees  and 
costs  in  such 
proceedings 
allowed  to 
the  judge  of 
probate. 


Fees  of  the 
sheriff. 


Fee  of  the  ju- 
rors. 


Deputy  sher- 
iff may  act. 


giving  security  for  the  costs,  if  he  fail  to  defeat  such  apphca- 
tion,  must  at  any  time  before  such  application  is  granted,  be 
permitted  to  make  himself  a  party,  and  to  contest  the  same. 

§  2111.  Any  person  who  builds,  or  raises  any  dam,  or 
other  obstruction  across  any  water  courses,  except  under  the 
provisions  of  this  article,  and  thereby  works  any  injury  to 
any  other  person,  by  overflowing  his  land,  or  in  any  other 
way,  is  liable  for  double  damages  for  such  injury,  and  may, 
if  the  same  is  a  nuisance  to  the  neighborhood,  be  prosecuted 
therefor. 

§  2112.  The  judge  of  probate  is  entitled  to  fifty  cents  for 
issuing  the  writ  on  the  application,  and  twenty -five  cents  for 
each  copy  of  such  writ  and  apphcation,  to  be  paid  at  the 
time  such  application  is  made ;  and  if  publication  is  required, 
the  applicant  must  deposit  with  such  judge  an  amount  sufli- 
cient  to  cover  the  expences  therefor;  for  each  notice  to  show 
cause  and  copy,  fifty  cents,  to  be  paid  by  the  applicant,  on 
the  return  of  the  inquest,  and  before  the  issue  of  the  notice  ; 
for  determining  on  the  application,  two  dollars,  to  be  paid 
by  the  applicant,  if  the  same  is  not  contested,  otherwise  by 
the  unsuccessful  party ;  for  issuing  subpoenas  to  attend  on 
the  hearing  of  the  application,  the  sam.e  fees  as  in  other  cases, 
to  be  paid  by  the  unsuccessful  party  for  which  execution 
may  issue. 

§  2113.  The  sheriff  is  entitled  for  the  service  of  each  writ, 
application,  or  notice,  under  this  article,  and  return  thereof 
fifty  cents;  for  summoning  a  jury,  attending,  charging  the 
same,  and  returning  their  inquest,  five  dollars,  to  be  paid  by 
the  applicant,  before  any  other  proceedings  are  had ;  for 
service  of  subpoenas,  and  other  services,  the  same  fees  as  in 
other  cases,  to  be  paid  by  the  unsuccessful  party,  for  which 
execution  may  issue. 

§  2114.  The  jury  of  review  are  each  entitled  to  two  dol- 
lars, to  be  paid  by  the  applicant,  before  they  return  their 
verdict. 

§  2115.  The  duties  imposed  on  the  sherifi"  under  this  arti- 
cle, may  be  pei formed  by  deputy. 


CHAPTER  IV. 


the  redemption  of  real  estate. 


Sec. 

2116.  RedeinptifR  by  the  debtor  of  re- 
al estate  sold  under  execution, 
decree,  mortgage,  or  deed  of 
trust. 

211*7.  Possession  to  be  delivered  in  ten 
days ;  notice  to  a  tenant  dis- 
penses-with  attornment. 


Sec. 

2118.  The  purchase  money,  and  ten  per 

cent,  per  annum,  to  be  tender- 
ed the  purchaser. 

2119.  Writ  of  unlawftil  detainer  on  re- 

fusal of  the  purchaser  to  recon- 
vey,  <fee. 

2120.  Judgment  creditors  also  allowed 

to  redeem. 
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Sec.  _  I  Sec. 

2121.  Cases  in  which  the  purchaser,  itc,  j  trust  deed,  are  deemed  credit- 

may  refuse  to   allow  the    re- 1  ors. 

demption.  |  2125.  Tlie  child  may  redeem,  on  a  con- 

2122.  One  creditor  may  redeem  from  |  veyanee  from  the  parents. 

another.  ;  21 20.  Value   of  improvements   to    be 

2123.  Creditor  also  entitled  to  writ  of'  paid  for;  how  ascertained. 

unlawful  detainer,  on  refusal  to  ;  2121.  Penalty  for  refusing  to  appoint  a 
pci'mit  redemption,  <tc.  referee. 

2124.  The  plaintiff  in  a  judgment,  the    2128.  Tlie   executor,  or   administrator, 

mortgagor  or  beneficiary  in  a  may  redeem. 

§  2116.  Where  real  estate,  or  any  interest  tlierein,  is  sold  Redemption, 

J  ,.  l-xPT  -1  by  debtor,  of 

under  execution,  or  by  virtue  oi  any  decree  m  chancery,  or  reai  estate 
under  any  deed  of  trust,  or  power  of  sale  in  a  mortgage,  the  dec'!4°'lxe- 
same  may  be  redeemed  by  the  debtor  from  the  purchaser,  or  „" tmsi''^^-^'^ 
his  vendee.  Avithin  two  years  thereafter,  in  manner  following  :  mortgages 

§  2117.  The  possession  of  the  land  must  be  delivered  to  yeais'oflaie. 
the  purchaser  within  ten  days  after  the  sale  thereof,  by  the  I'ossession  to 
debtor,  if  in  his  possession,  on  demand  of  the  purchaser  or  on  demand, 
his  vendee.     If  the  land  is  in  the  possession  of  a  tenant,  no-  a'teMnTdis" 
tice  to  him  bv  the  purchaser,  or  his  vendee,  of  the  purchase,  •'f°^'^^  "'"'^ 

o  1        ^        "  n  -\  n  ^  •  n    ^  i  ii  attornment. 

alter  the  lapse  oi  ten  clays  irom  tlie  time  oi  the  sale,  and  tJiat 
it  has  not  been  redeemed,  vests  the  right  to  the  possession 
in  him,  in  the  same  manner  as  if  such  tenant  had  attorned 
to  him.  I 

§  2118.  The  debtor  must  also  pay,  or  tender  to  the  pur-  The  purchase 
chaser,  or  his  vendee,  the  purchase  money,  with  ten  per  cent.  ten°pTrTent. 
per  annum  thereon,  and  all  other  lav/liil  charges;  and  such  1',"/^""^^" 
payment,  or  tender,  has  the  effect  to  reinvest  him  with  the  tendered, 
title ;  and  if  a  convej'ance  has  been  made  to  the  purchaser, 
he  must,  at  the  costs  of  the  debtor,  convey  to  him  such  title 
as  he  acquired  by  the  purchase. 

§  2119.  If  the  possession  of  the  land  had  been  delivered  writ  of  un- 
to the  purchaser  by  the  debtor,  and  upon  payment  or  tender  \l^lll  lies 
as  aforesaid,  is  not  restored  to  hiui.  he  may  recover  posses-  ^^'^'r'^  *^? 
sion  by  a  suit  for  unlawful   detainer,  before  a  justice  of  the  to  deliver 

possession. 

peace. 

§  2120.  All  judgment  creditors  of  the  debtor,  who,  with-  Judgment 
out  fraud,  or  collusion,  had  obtained  such  judgment  before  lowed "aTso  to 
the  sale  of  the  land,  or  within  two  years  thereafter,  except  o^Ai"a."7i*°; 
by  confession  of  the  debtor,  may  in  like  manner  redeem  the  j^^jf-'  |J,|i 
land  from  such  purchaser,  or  any  one  claiming  under  him,  by  it  am!|  soo- 
paying  or  tendering  the  amount  bid  ibr  such  land  at  the  sale  ^'''^'•^-''''S- 
thereof,  and  ten  per  cent,  per  annum  thereon,  together  with 
all  lawful  charges;  and  by  further  oifering  to   credit   the 
debtor,  upon  a  subsisting  judgment,  witli  a  sum  at  least  equal 
to  ten  per  cent,  of  the  amount  originally  bid  for  the  land ; 
and  upon  such  payment  or  tender  being  made,  and  credit  ac- 
tually given  to  the  debtor,  the  title  to  such  land  vests  in  the 
creditor,  and  the  purchaser  must  convey  to  him  such  title  as 
he  has,  at  the  costs  of  the  creditor. 

§  2121.  But  if  the  purchaser,   or  person  claiming  under  ca'c  in 
him,  agrees  to  credit,  and  actually  does  credit  the  debtor,  "^'//^li/^er  or 
upon  a  subsisting  judgment,   with  the  sum   offered   to  be  i»3  vendee 
26 
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may  refuse  to 
accept  the 
sura  offered, 


It  may  )k  re- 
deemed by 
one  creditor 
from  another  X^,, 


Creditor  ttUo 
entitled  to 
writ  of  un- 
lawful de- 
tainer. 

If  plaintiff, 
mortgagee 
or  creditor 


credited  by  the  creditor,  he  may  retain  the  land,  unless  the 
creditor  make  a  further  offer  to  credit  the  delator,  upon  a  sub- 
sisting judgment,  with  an  additional  sum,  not  less  than  ten 
per  cent,  on  the  original  purchase  money,  to  which  the  pur- 
chaser, as  hereinbefore  provided  for,  is  required  to  respond, 
by  offering  to  give  the  debtor  a  similar  credit ;  and  upon  his 
failure  to  do  so,  and  upon  the  credit  being  actually  given  by 
the  creditor  to  the  debtor,  and  the  payment  or  tender  of  the 
purchase  money,  with  ten  per  cent,  per  annum  thereon,  as 
aforesaid,  to  the  purchaser,  the  title  vests  in  such  creditor. 

§  2122.  One  creditor  may,  in  like  manner,  within  two 
years  from  the  sale  of  the  land,  redeem  it  from  another  credi- 
and  in  that  case,  the  creditor  offering  to  redeem,  must 
pay,  or  tender  to  the  creditor  in  possession,  the  amount  he 
had  to  pay  to  obtain  the  land,  with  ten  per  cent,  per  annum 
thereon,  and  must  olter  to  credit  the  debtor  as  provided  in 
the  preceding  section. 

§  2123.  A  creditor  h.a&  also  the  right  to  recover  the  pos- 
session of  the  land  before  a  justice  of  the  peace,  ibr  an  un- 
litwfal  detainer. 

§  2124.  When  the  plaintiff  in  execution,  mortiigee,  or  ben- 
eficiary in  a  deed  of  trust,  is  the  purchaser,  ho  is  considered 
under  a  deed  a  Creditor  within  this  chapter,  to  the  extent  to  which  his 
purchaser,''  judgment,  mortgagc,  or  deedof  trust,  remains  unsatisfied. 
acredito^lc  §  2125.  When  land  has  been  conveyed  by  a  parent  to  a 
If  the  parent  child,  and  sold  as  the  property  of  the  parent,  the  child  has 
the?and^to  a  the  right  to  redeem,  Vvdthin  the  time,  and  upon  the  terms  as 
redeem  '"^'^  providcd  111  this  chapter. 

Value  of  per-  §  2126.  Any  pcrsou  offering  to  redeem,  must  pay  to  the 
"^^^Iment3  ps^sou  iu  possessioii  the  value  of  all  permanent  improvements 
to  be  paid,&c  made  by  him,  after  he  acquired  title.  If  the  parties  cannot 
agree  upon  the  value  of  the  improvements,  each  must  ap- 
point a  referee  to  ascertain  the  value  thereof;  v/ho,  if  they 
cannot  agree,  must  appoint  an  umpire,  v/ho  must  make  their 
award  within  three  days,  v/hich  is  final  between  the  parties. 
§  2127.  If  the  person  offering  to  redeem,  declines  to  nomi- 
nate a  referee,  he  must  pay  the  value  put  upon  the  improve- 
ments by  the  person  in  possession.  If  the  latter,  after  an  ap- 
pointment by  the  former,  refuses  to  make  such  appointment, 
he  forfeits  his  claims  to  compensation  for  such  improvements, 
§  2128.  The  right  of  redemption  secured  herebj^,  may  be 
r/lndTom  asserted  within  the  time  limited,  by  the  executor,  or  admin- 
representa-  istrator  of  the  dcbtor,  or  of  any  judgment  creditor  of  the 
debtor,  and  against  the  executor,  or  administrator  of  the  pur- 
chaser of  the  land,  or  of  his  vendee. 


Value  asce 
tained  by 
referee*!. 


On  refusal 
appoint  » 
referee. 


Penalty. 


Redemption 


tives  of  es- 
tates. 
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PART   THIED, 


PROCEEDINaS  IN  CIVIL  CASES. 

PROCEEDINGS  IN-  CIVIL  ACTIONS  IN  COURTS  OF  COMMON  LAW. 

CiiAP.  L  Of  the  parties. 

"      2.  Of  the  mode  ofc<3mrueacing  suit. 

"      3.  Of  the  issue,  execution  and  return  of  the  summons. 

"      4.  Of  arrest  and  bail. 

"      5.  For  the  recovery  of  personal  property  in  specie. 

"      6.  Of  real  actions. 

"      7.  Of  defamation. 

"      8.  Of  pleadings. 

'■      9.  Of  the  trial  and  its  incideute. 

"    10.  Of  evidence. 

'•    11.  Bills  of  exception. 

"    12.  Of  the  removal  of  the  trial 

"  18.  Proceedings  when  suit  is  brought  or  judgment  rendered  for  a  Ic&s 
amount  than  that  of  -which  the  court  has  jurisdiction ;  and  calcula- 
tion of  interest  by  the  clerks. 

"  14.  Appeals  fi-om  justices  of  the  pea.ee,  and  removal  of  causes  by  cer- 
tiorari. 

•'    15.  Costs. 

"    16.  Amendments. 

"  17.  For  the  correction  of  errors  after  judgment,  prevention  of  abuse  of 
process,  and  for  rehearings  in  certain  cases. 

"    IS.  Of  the  revival  of  judgments. 

"    19.  Of  execution  and  forthcoming  bonds. 

"    20.  Garnishment  on  judgments, 

••    21.  Of  limitation  of  actions. 

CHAPTER  I. 

OF  THE   PARTIES. 

Sec.  i  Sec. 

2129.  Suits  Drought  in  the  name  of  the    2133.  Unmarried  woman  may  sue  fop 

beneficial  owner,  subject  to  off- !  her  seduction. 

sets  against  the  payee  till  notice.  I  2134.  Suits  for  seduction  of  a  daughter 

2130.  Beneficiary  considered  the  sole  brought  by  either  parent. 

party  to  the  record.  2135.  Either  parent  may  sue  for  injury 

2131.  When  husband  and  wife  should  to  a  child. 

be  joined  as  plaintiffs  and  dc-   2136.  On  desertion  of  the  husband  and 
fendauts.  father,  the  wife  may  sue  in  his 

2132.  Infants  sue  by  next  friend,  and  j  name. 

defend  by  guardian  appointed  i  2137.  State  sues  in  its  own  name,  with- 
by  the  coui't.  1  out  affidavit  or  secu.ity  for  coata 
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[title  1, 


bEC. 

2138.  State  may  be  sued  by  citizens  or 

domestic  corporations. 

2 139.  Solicitor  of  the  circuit  defends  for 

the  state. 

2140.  Comptroller  pays  the  judgment 

on  certificate  of  the  judge,  &c. 

2141.  Claim  to  be  presented  to  the  court 

before  suit  against  the  county. 

2142.  Joinder  of  partners  by  service  on 

one,  or  only  one  may  be  sued. 

2143.  Joint   promises   in  WTitiug   con- 

strued as  joint  and  several. 

2144.  Intel-pleader  in  courts  of  common 

law. 

2145.  Notice  of  such  plea,  when  claim- 

ant is  a  non-resident. 

214G.  Actions  not  abated  by  death  of 
parties,  but  may  be  revived  in 
eighteen  months. 

2147.  Death  of  nominal  plaintiff  does 
not  abate  the  action. 

214S.  On  citation  to  representative  judg- 
ment may  be  reudcied  by  de- 
fault, after  eighteen  months. 

2149.  Discontinuance  may  be  entered  if 
defendant  not  sei'ved,  or  alias 
issued. 


Sec. 

2150.  Suits  do  not  abate  by  marriage 

of  a  pai'ty. 

2151.  Suits   on   lost  notes,  bills  of  ex- 

change, Ac,  except  lost  bank 
notes. 

2152.  Execution  not  to  issue  -nathout 

bond  of  indemnity. 

2153.  Service  on  one  representative  is 

sufficient. 

2154.  Suits  on  official  bonds,  or  bonds 

of  executors,  guardians,  <fec., 
broughtinthenameof  the  party 
injured. 

2155.  Suits  for  penalties,  when  no  mode 

of  recovery  is  pro\'ided  in  the 
statute  imposing  them. 

2156.  Plaintiff  suing  several  defendants 

liable  for   costs  to  those  Avho 
cast  him. 
215*7.  Actions  v.-hich  survive  to  the  rep- 
resentative. 

2158.  Real  actions,  and  for  trespass  to 

lauds,  survive  to  heir  or  repre- 
sentative. 

2159.  If  performance  of  contract  pre- 

vented by  death,  recovery  had 
for  part  performance. 


Suits  on  con- 
tracts to  pay 
money 
brought  in 
name  of  the 
beneticial 
owner  sub- 
ject to  off-sets 
except  bills 
of  exchance. 


Beneficiary 
sole  party  on 
the  record. 


Husband  and 
wife ;  when 
joined  as 
plaintiffs  or 
defendants. 


Infants  sue 
by  next 
friend  or 
guardian. 
Feme  sole 
may  sue  for 
her  seduc- 
tion. 

Suits  for  se- 
duction of  a 
child  brought 
by  either 
parent. 


§  2129.  Every  action  founded  upon  a  promissory  note, 
bond,  or  other  contract,  express  or  implied,  for  the  payment 
of  monej^,  must  be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  have  the  legal  title  or  not,  subject  to 
au}^  defence  the  payer,  obligor,  or  debtor  may  have  had 
against  the  payee,  olDligee,  or  creditor,  previous  to  notice  of 
the  assignment  or  transfer ;  but  this  clause  does  not  apply  to 
bills  of  exchange,  or  instruments  payable  in  bank  or  at  a  pri- 
vate banking  house ;  in  all  other  cases  the  suit  must  be  insti- 
tuted in  the  name  of  the  person  having  the  legal  title. 

§  2130.  In  all  cases  where  suits  are  brought  in  the  name 
of  the  person  having  the  legal  right  for  the  use  of  another, 
the  beneficiary  must  be  considered  as  the  sole  party  on  the 
record.  | 

§  2131.  Husband  and  wife  must  be  joined,  either  as  plain- 
tifi's  or  defendants,  when  the  wife  has  an  interest  in  the  sub- 
ject-matter of  the  suit,  unless  the  suit  relate  to  her  separate 
estate,  when  she  must  sue  or  be  sued  alone. 

§  2132.  Infants  must  sue  by  their  next  friend,  and  be 
defended  by  a  guardian,  to  be  appointed  by  the  court. 

§  2133.  An  unmarried  female  may  prosecute  as  plaintiff 
an  action  for  her  own  seduction,  and  may  recover  such  dam- 
ages as  may  be  assessed  in  her  favor. 

§  2134.  A  father,  or  in  case  of  his  death,  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  though  the  daughter  be  not  living 
with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduc- 
tion or  afterwards,  and  there  be  no  loss  of  service ;  but  the 
institution  of  a  suit  by  the  daugliter  is  a  bar  to  an  action  by 
the  father  or  mother. 
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§  2135.  A  father,  or  in  case  of  his  death  or  desertion  of  Parent  may 
his  family,  the  mother,  may  maintain  an  action  for  an  injury  to  achiw"'^ 
to  a  minor  child  living  in  the  family,  and  a  guardian  for  an 
injury  to  his  ward. 

§  2186.  When  a  husband  and  father  has  deserted  his  on  desertion 
family,  the  wife  and  mother  may  prosecute  or  defend  in  his  wife"ma^y  sue 
name,  any  action  which  he  might  have  prosecuted  or  defended,  i"  ^"^  '^°"<"^ 

'        ^  p  ir  )  in  his  name. 

and  has  the  same  powers  and  rights  ho  might  have  had. 

§  2137.  The  state  of  Alabama  may  sue  in  its  own  name,  state  sues  in 
and  is  entitled  to  all  the  remedies  provided  for  the  enforce-  andnoaffi™^ 
ment  of  rights  between  individuals,  without  giving  bond  or  !?,ty-tl°l^®' 

o  /  o  o  cui  ity  le- 

security,  or  causing  affidavit  to  be  made,  though  the  same  ii""e'i  of  it- 
may  be  required  if  the  action  were  between  private  citizens, 

§2138.  A  citizen  of  this  state,   or  domestic  corporation,  state  may  bo 
may  bring  suit  against  the  state  of  Alabama  in  the  circuit  ^"ns  oi-''do-''' 
court  of  the  county  in  which  he  resides,   or  in  which  such  "t?''*^  *'°''p°- 
corporation  is  located,  which  must  in  all  respects  be  governed 
by  the  same  rules  as  suits  between  individuals. 

§  2139.  The  solicitor  of  the  circuit  in  which  the  suit  is  solicitor  of 
pending  must  attend  to  the  suit  on  the  part  of  the  state,  and  fenX  for'tiic 
the  governor  may,  if  necessary,  employ  assistant  counsel,  and  ■■'^*®' 
the  judge  of  the  court  determine  the  compensation. 

§  2140.  If  judgment  be  rendered  against  the  state,  it  is  the  comptroller 
duty  of  the  comptroller,  on  the  certificate  of  the  clerk  of  the  ment  on  cer. 
court,  together  with  that  of  the  judge  who  tried  the  cause,  j^id^e'lnd'^*^ 
that  the  recovery  Avas  just,   to  issue  his  warrant  for  the  gixmontn'^ 
amount,  but  no  certificate  must  issue  until  six  months  after 
the  recovery  of  judgment. 

§  2111.  No  suit  can  be  brought  against  a  county  until  the  be'brought 
claim  or  demand  has  been  presented  within  the  time  limited  coun'ty  until 
by  section  775,  to  the  court  of  county  commissioners,  andciaimhas 
either  disalloAved  or  reduced  by  such  court,  and  refused  by  sentedtoand 

■  1  „,  1/  disallowed  by 

the  party.  court  of 

§  2142.  Two  or  more  persons  associated  too-ether  as  ])art-  county  com- 
es .  r  _  p,  I  missioners. 

ners  in  any  business  or  pursuit,  who  transact  business  under 
a  common  name,  whether  it  comprise  the  names  of  such  per-  pal-tner^'  by 
sons  or  not,  may  be  sued  by  their  common  name,  and  the  one'amulie 
summons  in  such  case  being  served  on  one  or  more  of  the  j'^'igment 

.  1-1  ■  ^  •         1  ■      1       ^        •     •  binds  all ;  or 

associates,  the  judgment  m  the  action  binds  the  joint  prop- only  one  may 
erty  of  all  the  associates,  in  the  same  manner  as  if  all  had  ^^  '^^'^^' 
been  named  defendants,  had  been  sued  upon  their  joint 
liability,  and  served  with  process ;  any  one  of  the  associates 
or  their  legal  representatives  may  also  be  sued  for  the  obli- 
gation of  all. 

§  2143.  When  two  or  more  persons  are  jointly  bound  by  ah  joint 
judgment,  bond,  covenant,  or  promise  in  writing  of  any  des-  cov™nant3°\n 
cription  whatsoever,  the  oi)ligation  or  promise  is  in  law  sev-  "trucTas°"' 
eral  as  well  as  joint,  and  suit  may  be  instituted  thereon  against  joint  and 
the  legal  representatives  of  such  as  are  dead. 

§  2144.  A  defendant  against  whom  an  action  is  pending  ^^/""''''"'jt 
upon  any  contract  for  the  payment  of  money,  may  at  any  money  in 
time  before  issue  joined,  make  affidavit  in  wtI ting  that  a  per-  amdavuthat 
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another       SOU  not  a  paitj  to  tlie  action,  and  without  collusion  with  him, 
dScharg^^    claims  the  money  in  controversy,  and  deposit  the  money  in 
court,  23raying  an  order  that  the  person  so   claiming  the 
money  be  substituted  in  his  place.     The  court  must  there- 
upon direct  notice  to  be  given  to  the  claimant  of  the  money, 
•  and  the  plaintiff,  and  may  in  its  discretion,  after  such  notice 
has  been  served,  make  the  order  prayed  for ;  and  thereupon 
the  substituted  defendant  stands  in  the  place  of  the  original 
defendant,  and  the  latter  is  discharged  from  liability, 
"viiig'^notice      §  2145.  If  the  person  claiming  the  money  is  a  non-resi- 
when claim-  (]ent,  thc  court  must  direct  the  manner  of  ai\dne:  notice. 


ant  13  a  non- 


iD'- 


resident.  §  2146.  No  actiou  abatos  by  the  death  or  other  disability 

^wdT in  ^^^  ^'^^  i^laintilf  or  defendant,  if  the  cause  of  action  survive  or 
their  nature  contiuuc ;  but  tlic  Same  must,  on  motion,  within  eighteen 
norabate^by  months  thereafter,  be  revived  in  the  nam'e  of  or  against  the 
eUhM  party^  legal  representative  of  the  deceased,  his  successor  or  party  in 
but  may  be  intcrcst  j  or  tlic  death  of  such  party  may  be  suggested  upon 
eighteen  thc  rccord,  and  the  action  proceed  in  the  name  of  or  against 
'"°'^*'''-       the  survivor. 

Death  of  §  2147.  When  suit  is  brought  lor  the  use  of  another,  the 

pi°ainuffnot   death  of  thc  nominal  plaintiff  does  not  abate  the  suit,  but  it 
Action'  ^^"^    proceeds  in  the  name  of  the  beneficiary ;  when  the  beneficiary 
dies,  it  must  be  revived  in  the  name  of  his  personal  repre- 
sentatives, whether  the  nominal  plaintiff  be  living  or  not. 
On  citation        §  2148.  Whcu  suggcstiou  is  made  of  the  death  of  a  party 
tativrate    to  the  suit,  and  motion  to  revive,  the  legal  representative  of 
^eatii  of  de^  such  deccascd  must  be  cited  to  appear  at  the  next  term  and 
mentmaybe  dcfcud,  and  ou  failure  to  do  so,  after  service  of  citation  on 
default!^'''*   him,  judgment  may  be  rendered  against  such  legal  repre- 
sentative, after  eighteen  months  from  the  grant  of  letters,  in 
thc  same  manner  as  if  he  had  appeared. 
In  suits  a-        8  2149.  When  any  suit  is  instituted  against  two  or  more 

gainst  de-  •  ■^-    j.  •     •     j.  i  i  ^         j 

fendants       persous,  upou  any  jomt,  or  jomt  and  several  contract,  or  upon 
diiMntfnu-"'  ^^7  jo™^  or  joint  and  several  cause  of  action,  the  plaintiff 
ance^may J^e  may,  at  his  election,  sue  out  an  alias  summons,  or  discontinue 
those  not "     as  to  tliosc  ou  whom  the  summons  is  not  served,  and  proceed 
aiiarissuwi.  to  judguicut  against  those  on  whom  it  has  been  executed. 
Suits  against      |  2150.  Suits  brought  by  or  against  an  unmarried  woman, 
rkd™oman   ^^  ^^t  abatc  by  her  marriage,  but  the  marriage  being  sug- 
do  not  abate  gestcd  upou  thc  rccord,  the  suit  proceeds  in  her  name  ac- 
riage,  &c.      quircd  by  the  marriage,  and  judgment  is  rendered  accord- 
ingly.    If  judgment  be  rendered  against  her,  it  maybe  satis- 
fied out  of  her  separate  estate. 
Suits  on  lost       §  2151.  Suit  may  be  brought  on  a  bond,  note,  bill  of  ex- 
txchMge'l'&J  change,  or  other  mercantile  instrument,  which  has  been  lost, 
or  destroyed  by  accident,  and  if  affidavit  be  made  by  the 
plaintiff  of  such  loss  and  destruction,  and  the  contents  there- 
of, and  that  the  same  has  not  been  paid,  or  otherwise  dis- 
charged, and  accompanies  the  complaint,  it  must  be  received 
as  presumptive  evidence  both  of  the  contents,  and  loss  or 
destruction   of  such  instrument ;  unless  the  defendant,  by 
plea,  verified  by  affidavit,  denies  the  execution  of  such  bond, 
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note,  or  bill,  or  tlie  indorsement,  acceptance,  or  the  contents 
thereof;  in  wliicli  case  proof  of  such  execution,  indorsement, 
acceptance,  or  contents,  must  be  made  hy  the  plaintiff;  but 
this  section  must  not  be  so  construed  as  to  authorize  a  suit 
for  the  recovery  of  a  note  or  bill  issued  by  an  incorporated  thonse  suits 
bank  to  pass  as  money,  and  alleged  to  be  lost  or  destroyed,  "/otw!*^  ^""'^ 
When  the  suit  is  against  an  executor  or  administrator,  he 
may  controvert  the  oath  of  the  j^laintift"  of  the  loss,  destruc- 
tion, or  contents  of  the  instrument  sued  on,  by  swearing  to 
the  best  of  his  knowledge  and  belief. 

§  2152.  When  suit  is  brought  under  the  provisions  of  the  j.^.^^.^^; 
preceding  section,  to  recover  upon  a  bill  of  exchange  or  other  not  toiBsue 
instrument  which  by  the  provisions  of  this  code  is  declared  °ui  bolfcTand 
subject  to  the  law  merchant,  and  alleo;ed  to  have  been  lost  ^':'=''^"'y '^ 
or  destroyed  beforft  the  maturity  thereof,  no  execution  must 
issue  on  the  judgment,  until  the  plaintiff  execute  bond  pay- 
able to  the  defendant,  with  surety  in  twice  the  amount  of 
the  recover}',  with  condition  to  pay  all  such  damages  as  he 
may  sustain  by^-eason  of  tlie  said  judgment  and  the  payment 
thereof 

§  2153.  Whon  there  are  two  or  more  executors  or  admin-  service  on 
istrators  of  an  estate,  service  of  summons  on  one  is  sufficient.  sMtativTis 

§  2154.  For  any  breach  of  any  official  bond  or  undertak-  ^"^®"«''^'^ 
ing  of  any  officer  of  this  state,  executor,  administrator,  orjuredmay 
guardian,  or  of  any  bond  or  undertaking  given  in  an  official  own'name  on 
capacity  to  the  state  of  Alabama,  or  any  officer  thereof  the  ^"^  °?^*=\^' 
person  aggrieved  may  sue  m  his  own  name,  assie;nino-  the  executor's 
appropriate  breach. 

§2155.  When  a  i^enalty  is  imposed  by  statute,  and  no  Any  citizen 
mode  is  provided  therein  for  the  recovery  thereof,  any  citi-  jfenauTim^* 
zen  of  the  state  may  sue  for  the  same,  on  l^ehalf  of  hiinself  I'^s'^'ii'y'aw- 
and  the  county  in  which  it  is  instituted. 

§  2156.  When  a  suit  is  instituted  against  se^'eral  defend-  piaintitrsu- 
ants,  whether  sued  as  partners,  or  othei'wise,  tlie  plaintiff  i|!jjie*for^'' 
may  recover  agaiust  one  or  more,  but  is  liable  for  costs  to  ^-^''^  *^°  ^  v°*^ 

•/  .  o  .         -  '         .       .      ,  wlio  cast  him 

those  against  whom  he  does  not  obtain  judgment. 

§  2157.  All  actions  on  contracts,  express  or  implied,  all  Actions 
personal  actions  except  for  injuries  to  the  person  or  reputa-  thrrelLaen. 
tion,  survive  in  favor  of  aiid  against  the  })ersoiial  reprasenta-  '^^'^'^■ 
tives. 

§  2158.  Real  actions  to  try  the  title,  or  for  the  recovery  of  real  actions 
the  possession  of  lands,  and  actions  for  injuries  to  lands,  sur-  fcrr\r"efpa"3 
vive  in  favor  of  lieirs,  de\'isees,  or  personal  rein-esentatives,  oniands.sur- 

-,.,.,'.  '  -i  ^■,  '  Vive  to  or  a- 

and  against  heirs,  devisees,  tenants,  or  personal  rcpresenta-  gainst  him  or 
tives,  according  to  their  respective  rights,  and  the  court  must  uT/"''"''^" 
direct  the  record  and  judgment  to  be  so  framed  as  to  secure 
their  rights  and  declare  their  respective  interests. 

§2159.  AVhen  a  party  contracts  for  the  performance  of  formaVcTof 
services  by  himself  for  a  stipukatcd  period  of  time,  and  is  pre-  prevcmcdby 
vented  from  the  performance  of  his  contract  by  death  before  '''-"■■'^''  t^'^/'^- 

.,  ..  ni  •  1-1  1  J       •  preventative 

the  expiration  of  the  time.  Lis  legal  representatives  may  re-  recovev.s  a 
cover  a  rateable  compensation  for  the  service  actually  ren-  pcLTation!"^ 
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[title  1, 


dered,  notwithstanding  tlie  contract  is  entire  for  the  whole 
period. 


CHAPTEE  II. 


OF   THE   MODE   OF   COMMENCING   SUIT. 


Sec. 


•  Sec. 


2160.  All  civil  Jictions  eommenced  by  '  2164.  Freelioldoi's  sued   iu  their  owu 

siimmoDS.  counties  except  in  actions  re- 
Summons  issued  by  a  clerk  ac-  :  lating  to   real   estate,    or    in 

companied  by  complaint.          [  case  of  leaving  county  to  avoid 

Form  of  a  summons.                       ;  process. 

Branch  summons  when  defend-  j  Jj^ 

ants  reside  iu  different  coun- ! 

ties.  ' 


2161. 


2102 
2163 


Civil  actions 
commenced 
by  summons. 


Summons  is- 
sued by  clerk 
and  accom- 
panied by 
the  com- 
plaint. 

Form  of  tb? 
summons. 


Branch  sum- 
mons when 
there  are 
several  de- 
fendant:? iu 
different 
counties. 


Freeholders 
sued  only  in 
their  own 
counties,  ex- 
cept for  inju- 
ries to  or  re- 
covery of 
real  estate. 


§  2160.  All  civil  actions  in  the  conrts  of  record  of  this 
state  for  the  recoveiy  of  real  estate  or  any  interest  therein, 
or  for  waste  or  trespass  on  land,  or  for  the  recovery  of  money 
or  personal  property,  or  for  the  recovery  of  damages,  (except 
in  snch  cases  as  is  otherwise  provided  by  this  code),  must  be 
commenced  by  the  service  of  a  summons. 

§  2161.  The  summons  must  be  issued  by  the  clerk  of  the 
court,  and  be  accompanied  by  the  comjilaint  of  the  plaintiff, 
signed  by  hiui.  or  his  attorney,  setting  forth  the  cause  of 
action. 

§  2162.  The  summons  must  be  in  the  following  form: 

The  state  of  Alabama,  [      To  any  sheriff  of  the  state  of 
County,  j  Alabama.     You  are  hereby  com- 
manded to  summon  A.  B.,  to  appear  at  the  next  term  of  the 
circuit  court  to  be  held  for  said  county,  at  the  j)lftce  of  hold- 
ing the  same,  then  and  there  to  answer  the  complaint  of  C.  D. 

Witness  my  hand,  this         day  of,  B.  F.,  clerk. 

§2163.  When  any  joint  or  joint  and  several  cause  of  ac- 
tion exists,  and  the  defendants  reside  or  may  be  found  in  dif- 
ferent counties,  a  summons  ma}''  issue  from  the  court  having 
jurisdiction  of  any  one  of  such  defendants,  and  be  executed  in 
an}^  county,  which  must  be  returned  and  filed  in  the  court 
from  v^''hich  the  j)rocess  issued,  and  constitute  but  one  suit,  in 
the  same  manner  as  if  but  one  summons  had  issued  against 
all  the  defendants :  and  it  is  the  duty  of  the  clerk,  on  issuing 
such  branch  summons,  to  indorse  thereon  that  it  is  a  branch 
of  the  original  suit,  and  that  all  the  summons  constitute  one 
suit  and  are  for  one  and  the  same  cause  of  action. 

§  2164.  No  freeholder  of  this  state,  having  a  permanent 
residence  within  it,  must  be  sued  out  of  the  county  of  his 
residence,  unless  the  suit  be  for  the  recovery  of  real  property 
or  the  possession  thereof,  or  for  a  trespass  thereto,  when  the 
suit  must  be  instituted  in  the  county  where  the  land  lies. 
Any  summons  issuing  contrary  to  the  provisions  of  this  sec- 
tion must  be  abated  on  the  plea  of  the  defendant. 
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CHAPTER  III. 

OF   THE    ISSUE,    EXECUTION,    AND   EETUKN   OF   THE 
SUMMONS. 

Sec.  I  Sec. 

2165.  Summous  executed  by  leaving  a  ing  copy  vrith  the  president, 

copy    of    the    summons   and  I  <fec. 

complaint.  i  '21*70.  If  officers   unknown,    left   with 

2166.  Summous   to  be  executed  three  |  any  white  agent. 

days   before  return,  when  re- 1  2171.  When   executed  by  coroner   or 
turned,  (fee.  '  special  coroner. 

2167.  If  issued  less  than  three  days  be- I  2172.  State  sued  by  summons  to  the 

fore  return  day  it  is  returna-  \  governor. 

ble  to  the  succeeding  term.       12173.  When  executed  in  an  adjoining 

2168.  Return  day  is  first  day  of  the  I  county. 

terra.  |2174.  County  sued  by  serving  on  judge 

2169.  Served  on  corporation  by  leav- ;  of  probate. 

§  2165.  The  summons  must  be  executed  by  tlie  slierifF  or  f"^7g^*b^*''^" 
other  officer,  in  any  county  in  the  state,  by  leaving  a  copy  of  leaving  a 
the  summons  and  complaint  with  the  defendant,  which  fact  he  ''°^^' 
must  return  with  the  process. 

§2166.  The  summons  must  be  executed  at  least  three  summons ; 
days  before  the  return  day  thereof,  and  be  returned  to  the  teTand^r"- 
office  whence  it  issued,  on  or  before  the  return  day ;  but  ^"™«''- 
when  the  summons  has  been  executed  twenty  days  or  more  twenty  days 
before  the  return  day,  it  must  be  returned  five  days  after  the  day  rhow^re" 
execution  thereof.  tm-ned. 

§  2167.  Where  the  summons  is  issued  less  than  three  days  issued  less 
before  the  term  of  the  court  next  thereafter,  it  must  be  made  days  before 
returnable  to  the  next  succeeding  term.  '''^*"™  '^'^^• 

§  2168.  The  return  day  of  the  summons  is  the  first  day  Retumdayii 
of  the  court  to  which  it  is  returnable.  the  term. 

§  2169.  When  the  suit  is  against  a  corporation,  the  sum-  c"™M-aUon'' 
mons  may  be  executed  by  the  delivery  of  a  copy  of  the  sum-  by  copy  left' 
]nons,  and  complaint  to  the  president,  or  other  head  thereof,  presidVnt,&c. 
secretary,  cashier,  or  managing  agent  thereof. 

§  2170.  If  affidavit  is  made  that  the  officers  named  in  the  elJ^'un-^' 
preceding  section  arc  unknown,  the  summons  may  be  served  known  sum- 
on  any  white  person  in  the  employ  of,  or  doing  business  for  with  any 
such  corporation.  ^'''''  "«"''• 

§  2171.  In  the  cases  provided  for  by  Chapter  three,  Title  fvhTexecu- 
ten,  Part  one,  the  summons  must  be  directed  to  and  served  tedbycoro- 
by  the  coroner,  or  special  coroner,  as  the  case  may  be. 

S  2172.  When  the  state  of  Alabama  is  a  defendant,  the  summons  lefi 

"  .  -  ^        ,  .  p   ,1  ""'"1  govern- 

summons  must  be  executed  by  leaving  a  copy  of  the  sum-  or  when  state 
mons  and  complaint  with  the  governor.  "^  ^""^''' 

S  2173.  When  a  summons  issues  to  the  sheriff  of  the  J^"''?" '^''<=''"- 
county  m  which  the  defendant  resides,  he  may  execute  it  m  joining  coun- 
an  adjoining  county,  if  the  defendant  is  there  found. 

§  2174.  When  a  county  is  defendant,  the  summons  must  fcTnty  e^ 
be  executed  by  leaving  a  copy  of  the  summons  and  complaint  P^'^a  on 
with  the  judge  of  the  probate  court.  bate. 


410  PART    3.] 


ARREST    ASt^D   BAIL 

CHAPTER  IV. 


[title  1, 


OF    ARREST    AND    BAIL. 


Sec. 

2175.  Bail,  when  required  in  defeud- 
ant's  o-mi  county. 

21*76.  Bail  ia  qui  tam  or  daiuatje  suits. 

217*7.  Ho-vr  required  when  suit  ia  pend- 
ing. 

2178.  All  bail  is  special  bail 

2179.  Condition  of  the  bail  bond. 

2180.  Payable  to  plaintiff  and  returnetl 

with  the  summons. 

2181.  Sheriff  liable  for  takbg  insuffi- 

cient bail. 

2182.  Mode     of    obtainiug     discharge 

from  arrest. 

2183.  Notice  of  schedule  given  plain- 

tiff, who  may  contest  it. 

2184.  Verdict  of  the  jury  discharges 

or  imprisoiii?  the  defendant. 


Sec. 

2185.  Appeal  to  circuit  court.     Bond 

on  appeal. 

2186.  Property  in    schedule   sold   by 

sheriff  for  the  plaintiff. 

2187.  Proceeds  rateably  divided  among 

plaintiffs. 

2188.  Bail  may  arrest  aud  sun-ender 

his  principal 

2189.  Debtor's    imprisomircnt   iu    the 

penitentiary  discharges. 

2190.  Liability  of  bail,   on  judgment 

against  piineipal. 

2191.  Bail  pays  the  costs  on  surrender- 

ing the  debtor. 


Bail  required 
of  defendant 
in  his  own 
county  in 
civil  cases  on 
the  making 
of  certain  af- 
fidavits. 


Bail  in  qui 
tam  or  dam- 
age suits. 


Bail ;  how 
required 
vhile  suit  \3 
pending. 


An  bail  spe- 
cial bail. 
Condition  of 
the  bail  bond 


§  2175.  The  defendant  may  be  held  to  bail  in  the  county 
of  his  residence,  iu  a  civil  action,  but  the  plaintiff  or  his 
agent  must  make  affidavit  before  the  clerk  of  the  court  or 
some  judicial  officer,  of  the  amount  of  the  indebtedness  of 
the  defendant,  and  in  addition  thereto  make  one  of  the  fol- 
lowing oaths  in  writing : 

1.  That  the  defendant  is  about  to  abscond. 

2.  That  he  has  fraudulently  disposed  of  his  estate  or  effects, 

3.  That  he  is  about  fraudulent!}^  to  dispose  of  his  estate  or 
effects. 

4.  That  he  has  money  liable  to  the  satisfaction  of  his  debts 
which  he  fraudulently  withholds. 

Upon  making  the  above  affidavit,  with  either  of  the  alter- 
nate oaths  here  recited,  and  giving  security  for  costs,  the 
clerk  must  indorse  upon  the  summons  that  the  sheriff  hold 
the  defendant  to  bail  in  double  the  amount  sworn  to  be  due. 

§  2176.  When  the  action  is  qui  tam  or  sounds  in  damages 
merely,  the  clerk  or  judge  of  the  circuit  court  in  which  the 
suit  is  instituted,  may  order  the  defendant  to  be  held  to  bail 
in  such  sum  as  may  seem  proper,  on  the  affidavit  of  the 
plaintiff  or  his  agent  of  the  facts,  and  some  one  of  the  causes 
specified  in  the  preceding  section. 

§  2177.  While  the  suit  is  pending  and  before  iinal  judg- 
ment, bail  may  be  required  in  like  manner  by  the  plaintiff, 
on  his  making  the  affidavit  prescribed  in  the  two  preceding 
sections,  and  giving  security  for  costs,  and  thereupon  the 
clerk  must  issue  an  alias  summons,  with  an  order  indorsed 
thereon,  requiring  the  sheriff  to  hold  the  defendant  to  bail. 

§  1278.  All  bail  is  special  bail 

§  2179.  The  condition  of  the  bail  bond  is,  that  should 
judgment  be  rendered  against  the  defendant,  he  will  satisfy 
it  or  surrender  his  body,  or  the  bail  will  do  it  for  him. 
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§  2180.  The  bail  bond  must  be  made  payable  to  the  plam-  Payable  to 
tiif  and  returned  to  the  clerk  with  the  summons  by  the  sheriff,  returned  "*" 

§  2181.  If  the  sheriff  neglect  to  take  bail  or  take  insuifi- ^JiL^ons. 
cient  bail,  he  is  responsible  to  the  plaintiff  as  bail ;  but  the  sheriff  uawe 
plaintiff  must  notiiy  the  sheriff,  by  filing  exceptions  at  the  s'^cki'nf  "*' 
first  term  of  the  court,  or  he  will  be  discharged.  '^^"• 

§  2182.  When  the  defendant  has  thus  been  arrested,  he 
may  obtain  his  discharge : 

1.  By  making  affidavit  before  some  one  qualified  to  ad-  fendTnusar- 

minister  an  oath,  that  the  particular  fact  sworn  to  by  the  rested  he 

plaintiff",  to  hold  him  to  bail,  is  untrue,  and  that  he  has  no  charged  up- 

property  within  the  state  of  Alabama  to  satisfy  the  debt  or  thauhe^^'* 

any  part  thereof.     Upon  the  delivery  of  this  affidavit  to  the  gioundofw* 
•         fv        1  ■  T      T     -I-    1  1      -I  n     1  ^'■'■est  's  un- 

arresting officer,  he  must  immediately  discharge  the  deiend-  true. 

ant  from  custody,  making  return  thereof,  and  return  the  affi- 
davit with  the  process  to  the  proper  court. 

2.  By  rendering  a  schedule  of  all  his   estate,  money  and  or  by  ren- 
effects  of  every  kind,  real  and  personal,  in  possession  and  in  fc^^^e  &e. 
expectancy  v.'ithin  the  state,  subject  to  levy  and  sale  by  ex- 
ecution, and  of  all  things  in  action  in  his  possession  or  under 

his  control,  accompanied  by  an  affidavit  made  before  a  jus- 
tice of  the  peace,  that  the  schedule  rendered  is  true,  except- 
ing only  those  articles  exempt  from  lexj  and  sale  by  law, 
and  that  he  has  not  conveyed  or  concealed  any  thing  for  his 
own  uae  or  to  defraud  his  creditors. 

§  2183.  The  defendant  must  give  the  plaintiff,  his  agent  t^^e  day's 

^  '—'■*-'*—'  notice  to  06 

or  attorney,  at  least  one  day's  notice  of  the  time  and  place  of  given  piain- 
rendering  such  schedule,  if  resident  in  the  county,  and  if  the  scheduie^and 
plaintiff",  his  agent  or  attorney  controvert  on  oath  the  truth  ^es™it  on*^°°" 
of  the  schedule,  by  swearing  that  he  believes  it  to  be  false  ;  oath:  a  jury 
it  is  the  duty  of  the  justice  immediately  to  empanncl  a  jury  fact.  ""^^ 
of  twelve  men  to  try  the  issue  between  the  partia'^,  v»'hich 
jurors  are  liable  to  challenge  as  in  other  cases. 

§  2184.  If  the  jury  find  the  schedule  to  be  false,  judgment  the" schedule 
must  be  rendered  against  the  defendant  for  the  costs  of  the  ^e^j^f"r^" 
proceedings,  and  he  must  be  remanded  to  the  custody  of  the  costs  and  dc- 
arresting  officer;  if  the  schedule  is  found  to  be  correct,  judg-  manded.  if 
ment  must  be  rendered  against  the  plaintiff  for  cost  and  the  fJidanuusr 
defendant  be  discharged  from  custody.  charged. 

§  2185.  Either  party  may  appeal  to  the  circuit  court,  on  Either  party 
entering  into  bond  with  surety  in  such  sum  as  may  be  ap-  "o^tL^circuu 
proved  by  the  justice,  with  condition  on  the  part  of  the  plain-  court.  Bond 
tiff  that  he  will  pay  all  damages  which  may  accrue  to  the  re"qui?ed."''' 
defendant,  and  on  the  part  of  the  defendant  that  he  will  ap- 
pear at  such  court  and  abide  its  judgment, 

§  2186.  "When  tlie  defendant  is  discharged  upon  his  schcd-  f';°i'?'|^ '" 
ule,  the  property  therein  descril^ed  vests  in  the  sheriff,  and  vests  in  the 
must  be  sold  by  him  for  the  benefit  of  the  plaintiff,  whether  ^Sr'""' 
the  property  so  rendered  consists  of  real  or  personal  estate,  piain'i"'- 
or  any  interest  therein,  or  of  things  in  action. 

§  2187.  If  the  defendant  is  arrested  in  more  cases  than  if  arrested  in 
one,  the  proceeds  of  the  sale  of  the  debtor's  effects  must,  onT'suit!'the 
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proceed  are   after  the  payment  of  the  sheriff's  and  magistrate's  fees,  be 
tTihntea.    °"  divided  rateably  in  proportion  to  the  debts,  between  the  sev- 
eral plaintiffs. 
Bail  may  ar-      g  2188.  The  bail  has  liberty  at  any  time  before  final  judg- 
rende°  prhi-  ment  against  him,  to  arrest  and  surrender  his  principal  either 
to  the  court  from  which  the  process  issued,  in  term  time,  or 
to  the  sheriff  in  vacation,  and  such  surrender  is  a  discharge 
of  the  bail  bond, 

§  2189.  If  the  defendant  is  confined  in  the  penitentiary  or 


cipal. 


Notice  of 

fi^emenun"  comuiou  jail,  SO  that  he  cannot  be  delivered  up  by  the  bail, 
the  peniten-  jf  ^]^q  ]j^[i  „[yQ  notlcc  iu  writins;  to  the  plaintiff  of  the  fact  of 

tiary  dis-  _.  .o  __.c_.  sr  ,,. 

charg 

bail. ' 


the  such  imprisonment  and  that  he  desires  to  sm^render  his  prin- 
cipal, it  is  in  law  a  surrender  and  discharge  of  the  bond ;  and 
on  notice  being  given  b}"  the  plaintiff  to  the  jailor  or  warden 
of  the  penitentiary,  the  defendant  must  not  be  discharged 
from  confinement  at  the  expiration  of  his  term  of  imprison- 
ment, but  must  be  delivered  up  to  the  sheriff  of  the  court  in 
which  the  cause  is  pending,  who  must  retain  him  in  custody 
until  discharged  by  due  course  of  law.  But  if  not  demanded 
within  three  days  after  such  convict  is  entitled  to  his  dis- 
charge, he  must  be  set  at  liberty. 

§  2190.  No  proceeding  can  be  had  against  the  bail  to  sub- 
balTonydg- ject  him  to  the  payment  of  the  judgment  against  his  princi- 
principah  "*'  p^l,  uutil  an  exccutiou  against  the  body  of  the  defendant  has 
been  returned  "not  found,"  and  then  judgment  may  be  ob- 
tained against  the  bail,  by  motion  to  the  court  in  which  the 
judgment  was  rendered,  ten  days'  notice  thereof  in  writing 
being  given ;  the  motion  must  state  concisely  the  grounds 
upon  which  the  recovery  is  sought,  and  judgment  thereon 
must  be  given  at  the  first  term,  unless  good  cause  is  shown 
for  a  continuance. 
When  debtor  §  2191.  Whcu  thc  principal  is  surrendered  after  notice 
ed^bairpays  givcu  Under  the  preceding  section,  judgment  for  cost  must 


Liability  of 


the  costs. 


be  rendered  against  the  bail. 


CHAPTER  V. 

FOR   THE   RECOVERY   OF   PERSOiSTAL     PROPERTY   IN"   SPECIE. 


Sec. 

2192.  Ill  actious  of  detinue  the  plaintifF 

may  give  bond  and  require 
the  sheriff  to  seize  the  prop- 
erty if  bond  be  not  given. 

2193.  On  neglect  to  give  bond,  the  prop- 

erty is  dehvered  to  the  plain- 
tiff on  his  giving  bond. 

2194.  Verdietin  detinue  to  assess  value 

of  each  item  and  damages  for 
detention.  Judgment  in  such 
suits. 

In  action  to       §  2192.  Whcii  a  suit  is  brought  for  the   recovery  of  per- 
Bonalproper-  soual  chattcls  in  spccic,  if  the  plaintiff,  his  agent  or  attorney 


Sec. 

2195.  On  failure  to  deliver  property- 
after  judgment,  execution  is- 
sues on  the  bond 

2196.  Bonds  taken  by  sheriff  to  be  re- 
turned in  ten  days.  Penalty 
for  neglect. 

219*7.  Delivery  of  property  compelled 
by  attachment  or  distringas. 
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make  affidavit  that  tlie  property  sued  for  belongs  to  tlie  plain-  ty  (detinue) 
tiff,  and  execute  a  bond  in  such  sum  and  with  such  surety  on^ making^' 
as  may  be  approved  by  the  clerk,  with  condition  that  if  the  "n'bond  his 
plaintiff  fail  in  the  suit,  he  will  pay  the  defendant  all  such  an  order  in- 
costs  and  damages  as  he  may  sustain  by  the  wrongful  com-  summons 
plaint,  it  is  the  duty  of  the  clerk  to  indorse  on  the  summons  "ertV  bl  fak- 
thatthe  sheriff  is  required  to  take  the  property  mentioned  in  en  or  bond 

,-,  1    •     J    ■     I        1   ■  ■  T         ■'•  1       "^T     n       T  •         S'^'en,  unless 

tJie  compiauit  mto  his  possession,  unless  the  deiendant  give  defendant 
bond  payable  to  the  plaintiff",  Avith  sufficient  surety,  in  double  feifver°the''' 
the  amount  of  the  value  of  the  property,  with  condition  that  ^ecovered'.^ 
if  the  defendant  is  cast  in  the  suit  he  will,  within  thirt}^  days 
thereafter,   deliver  the  property  to  the  plaintiff  and  pay  all 
costs  and  damages  which  may  accrue  from  the  detention 
thereof 

§  2193.  If  the  defendant  neglect  for  five  days  to  give  such  on  neglect  of 
bond,  the  property  sued  for  must  be  delivered  to  the  plain-  gh-e"jondfor 
tiff,  on  his  giving  bond,  with  sufficient  surety,  in  double  the  pi'openy'to 
value  of  the  property,  payable  to  the  defendant,  Avith  condi-  "^^  delivered 

.  1    T  ii  !■  '   J-     I.  '    .   ,   .         ,   .  to  plaintiff  on 

tion  to  deliver  the   property  to  the  aciendant  within  thirty  lus  giving 
days  after  judgment,  in  case  he  fail  in  the  suit,  and  to  pay  '^°"'^" 
damages  for  the  detention  of  the  projDcrty  and  costs  of  suit. 
If  the  plaintiff  fail  for  five  days  to  give  such  bond,  after  the 
expiration  of  the  time  allowed  the  defendant,  the  property 
must  be  returned  to  the  defendant. 

§  219-1.  Upon  the  trial  of  any  cause  for  the  recovery  of  vaiueofeacii 
property  in  specie,  the  jury  must,  if  thc}^  find  for  the  plain-  asse's'^cd  sep- 
tiff,  if  practicable,  assess  the  value  of  each  article  of  the  proper-  jy^'f^^J^ale*^ 
ty  separately,  and  also  assess  damages  for  its  detention;  if  for  its  deten- 
they  find  for  the  defendant,  they  must  in  like  manner  assess 
its  value ;  and  if  in  the  possession  of  the  plaintiff,  assess  the  judgment  iu 
damages  for  its  detention.     Judgment  against  either  party  '^"'^''  •'*"'*^' 
must  be  for  the  property  sued  for,  or  its  alternate  value, 
with  damages  for  the  detention  to  the  time  of  trial. 

§  2195.  If  either  of  the  parties  Avho  are  unsuccessful  in  the  on  failure  to 
suit,  fail  within  thirty  daj'S  after  judgment  to  deliver  the  property af. 
property  to  the  sheriff'   and  return  be  made  thereof  by  him  *'^''  j"^gment 

in  11T--1  1  in  1        ^^  n  e^'C'-'Ution  is- 

of  the  fact,  the  bond  in  either  case  has  the  force  and  effect  of  sues  on  bond, 
a  judgment,  and  execution  may  issue  thereon  against  all  the 
obligors,  for  the  alternate  judgment  so  rendered  as  aforesaid, 
and  the  damages  and  costs. 

§  2196.  All  bonds  taken  under  sections  2192  and  2193,  ^.^^  '^^■ 
must  be  returned  within  ten  days  thereafter,  to  the  clerk  of  be  returned 
the  court  in  which-the  suit  is  pending,  and,  on  failure,  the  ck,'k of'fomt 
sheriff  is  liable  to  the  successful  party,  to  the  amount  of  the  ^|;|'^,'"  '^" 
value  of  the  property,  and  the  damages  for  its  detention  as 
assessed  by  the  jury,  with  interest  thereon  from  the  rendition   '^""  ^^' 
of  the  judgment,  to  be  recovered  by  motion  to  the  court  in 
which  such  judgment  was  rendered,  on  three  days'  notice ; 
or  may  be  at  any  time  compelled  to  make  such  return  by  at- 
tachment. 

§  2197.  Any  party  recovering  specific  property,  may  J'^;;[;''^[y , , 
compel  its  restoration,  when  practicable,  by  a  writ  of  distrin-  attu.hmunt 
gas,  or  by  moving  for  an  attachment.  ""^  "  '''"^''^* 
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CHAPTEE  VI. 


[titi^  1, 


OF   REAL   ACTIONS. 


Sec.  I  Sec. 

2198.  Seal  not  necessary  to  pass  legal  I  2209. 

title  to  lands.  I 

2199.  On  recovery  of  land  mth  a  grow- 1 

ing  crop  possession  retained  to 
gather  crop,  on  giving  bond  for    2210. 
rent. 

2200.  Bond   filed  with  the  clerk,  and 

has  the  force  of  a  judgment. 

2201.  Suggestion  of  adverse  possession    2211. 

for  three  years,  to  be  tried  by  a 
jury.  2212. 

2202.  If  found  to  be  true,   the  verdict 

must   show  the   value   of  the    2213. 

land,  the  imjjrovements,  and  the 

rent.  2214. 

2203.  If  value  of  hnprovements  greater 

than  the  rent,  possession  retain- 
ed for  one  year.  22U 

2204.  On   failure   to    pay    within   the 

year,   the  defendant  on  paying    2216. 
the  value  of  the  land,  becomes 
the  ownei'. 

2205.  Landlord   made  a  party  on  his    2217. 

motion. 

2200.  Actions  for  use  and  occupation  of   2218. 
land,  when  sustained. 

2207.  Damages  to  the  tinie  of  the  ver- 
dict. 22  H 

2203.  Rent  accrued  after  judgment,  re 
covered  on  motion. 


Statement  of  demise  to  plaintiff 
and  ouster  by  casiml  ejector 
omitted,  but  the  law  apphcable 
to  actions  of  ejectment,  applies. 

Statement  of  plaintiff's  posges- 
sion  and  description  of  tlie  laud, 
with  charge  of  entry  by  defend- 
ant, is  all  that  is  required. 

Defendant  may  demand  abstract 
of  plaintiff's  title. 

Plea  of  not  guilty,  admits  the 
same  evidence  as  in  ejectraente. 

Such  plea  admits  possession  ; 
disclaimer,  in  whole  or  part 

If  there  be  several  defcndantfi, 
damages  may  be  assessed  sev- 
erally. 

Tenant  not  claiming  title,  liable 
only  for  rent  in  arrcar. 

Persons  having  color  of  title, 
"bona  fide,"  liable  only  for  one 
year's  rent 

Verdict  for  j)laiatifrj  to  specify 
for  what  part 

Judgment  by  default,  admits  title, 
but  possession  to  be  proved  to 
recover  costs. 

T^vo  verdicts  bar  another  suit. 


\ay  writing 
though  un- 
sealed, show- 
ing an  inten- 
tion to  con- 
vey, passes 
the  le?a.l  title 
to  land. 


On   recovery 
of  land  Vt-ith 
a  crop  plant- 
ed, posses- 
sion to  be  re- 
tained, to 
githcr  the 
crop,  on  giv- 
ing bond  for 
rent. 


Bond  filed 
with  the 
clerk  and 
has  the  force 
of  a  judg- 
ment. 

Suggestion  of 
adverse  pos- 
session for 
thi-e«  years 


§  2198.  A  seal  is  not  necessary  to  convey  the  legal  title 
to  land,  to  enable  the  grantee  to  sue  at  law.  Any  instru- 
ment in  -writing,  signed  by  the  gTantor  or  his  agent,  having 
a  written  authority,  is  effectual  to  transfer  the  legal  title  to 
the  grantee,  if  such  was  the  intention  of  the  grantor,  to  be 
collected  from  the  entire  instrument. 

§  2199.  In  actions  for  the  recovery  of  land  or  the  posses- 
sion thereof,  if  it  be  made  to  appear  that  the  defendant  has  a 
crop  planted  or  growing  on  the  premises,  if  the  jury  find  for 
the  plaintilf,  they  must  also  find  the  value  of  the  premises 
during  the  current  year,  and  no  writ  of  possession  can  be  is- 
sued until  the  expiration  of  the  year,  if  the  defendant  ex- 
ecutes a  bond  in  double  the  amount  of  the  rent,  payable  to 
the  plaintiff,  with  surety,  to  be  approved  by  the  clerk,  with 
condition  to  pay  the  rent  so  assessed  at  the  expiration  of  the 
year, 

§  2200.  The  bond  so  taken  must  be  filed  in  the  clerk's  of- 
fice ;  has  the  force  and  effect  of  a  judgment ;  and  if  not  paid 
at  maturity,  the  clerk,  on  the  application  of  the  plaintiff, 
must  issue  execution  against  all  the  obligors. 

§  2201.  When  suit  is  brought  to  recover  land,  or  the  pos- 
session thereof,  the  defendant  may  at  any  time  before  the 
trial,  suggest  upon  the  record,  that  he,  and  those  whose  pos- 
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session  he  lias  for  three  years  next  before  the  commencement  to  be  tried  by 
of  the  suit,  had  adverse  possession  thereof.  In  such  case,  if  wT^Aia., "' 
the  jury  find  for  the  plaintiff,  they  must  also  ascertain  "by  seo;  isAia., 
their  verdict  whether  such  suggestion  be  true  or  false. 

§  2202.  If  they  find  it  to  be  flilse,  they  must  return  a  ver-  "^^^^^g'"^ 
diet  as  in  ordinary  cases  for  the  damages;  if  they  find  it  to  be  diet"  to  show 
true,  they  must  assess  the  value,  at  the  time  of  the  trial,  of  pemanenf 
the  permanent  improvements  made  by   the  defendant,  or  j^gP't^®^"^ 
those  whose  estate  he  has,  and  also  ascertain  by  their  verdict  and  value 'of 
the  value  of  the  lands  and  tenements,  and  of  the  use  and  oc-  improve-  °" 
cupatiou  of  the  land,  not  including  the  increased  value  there-  "^rMitt&l"'' 
of  by  reason  of  such  improvements ;  if  the  value  of  the  use 
and  occupation  as  assessed,  exceed  the  value  of  the  perma- 
nent improvements  made,  judgment  must  be  rendered  against 
the  defendant  for  the  excess. 

§  2203.  If  the  value  of  the  improvements  exceed  the  value  oHmproTC^ 
of  the  use  and  occupation,  no  writ  of  possession  shall  issue  ments  is 
for  one  year  after  the  rendition  of  the  judgment,  unless  the  ?ent3,&c.,Do 
plaintifi'or  his  legal  representative  pay  the  defendant,  or  de-  ^Issim^Tu- 
posit  with  the  clerk  for  him,  the  excess  of  the  assessed  value  sue  for  a  year 

n    T       •  T  -t  o  1  t  ■  unless  plam- 

of  the  improvements  over  the  value  of  the  use  and  occupation,  tor  pays  it. 

§  2204.  If  the  plaintiff,  or  his  legal  representative,  neglect  h  not  paid  br 
to  pay  such  excess  for  the  term  of  one  year,  and  the  defend-  ^Jf^yea/^je. 
ant,  or  his  legal  representative,  within  three  months  after  the  fondant  on 
expiration  of  the  year,  pays  to  the  clerk  of  the  court,  for  the  value  of  land 
use  of  the  plaintiff,  the  value  of  the  lands  and  tenements  as  ^o«uTk\ 
assessed  by  the  jury,  the  plaintiff  is  forever  barred  from  his 
wiit  of  possession,  and  fi'om  maintaining  any  action  whatever 
against  the  defendant,  his  heirs,  or  assigns,  for  the  recovery 
of  such  lands  and  tenements,  or  the  possession  thereof. 

S  2205.  When  the  suit  is  a2;ainst  a  tenants  the  landlord  i'?"di^5.<i  "^ 

o  .  T       ^    /^        1  '  "'^  motion 

must,  on  his  motion,  be  made  defendant.  madeapartr 

§  2206.  A  reasonable  satisfaction  may  be  recovered  for  5  Aialjaio; 
the  asc  and  occupation  of  land :  \^  -^',^-'  ^  ■ 

1.  When  there  has  been  a  demise  by  deed,  or  by  parol,  isAia.,'?!. 
and  no  specific  sum  agreed  on  as  rent.  u^iandS^u- 

2.  AYherc,  after  a  demise,  the  tenant  holds  over  vnthout  pa"''n;w*ie« 

,  '  o  .  Rustained. 

any  farther  agreement  for  rent. 

3.  When  the  tenant  has  been  let  into  possession  upon  a 
supposed  sale  of  the  lands,  v/hich  from  the  act  of  the  tenant 
has  not  been  consummated. 

4.  When  the  tenant  remains  on  the  land  by  the  sufferance 
of  the  owner. 

§  2207.  Damages  in  real  actions,  for  the  possession  or  use  oamageB  to 
and  occupation  of  land,  must  be  computed  to  the  time  of  the  verdict. 
verdict. 

§  2208.  The  plaintiff,  in  a  real  action,  may  have  judgment  Jg°"""^.^"„^ 
against  the  defendant  for  the  rent  of  the  premises  which  ac-  after  jud-- 
crues  after   judgment,  and  before  delivery  of  possession,  by  "''^°'" 
motion  in  the  circuit  court  where  the  judgment  was  render- 
ed, ten  days'  notice  thereof  in  writing  being  given,  unless  the 
judgment  is  stayed  by  appeal,  and  bond  given  to  supersede 
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the  judgment ;  in  whicli  case  tlie  motion  may  be  made  after 

the  affirmance  thereof. 
Casual  or  g  2209.  Actions   to  recover  the  possession  of  land  may 

tor°^ot'  ^^^°'  be  brought  in  the  nature  of  an  action  of  ejectment,  without 
pfo'^eedings,''  ^uy  Statement  of  any  lease  or  demise  to  the  plaintiff,  or  ouster 
and  no  lease  "by  ^  casual  or  nominal  elector ;  and  in  such  cases,  the  law 

or  demise  to      -^         .  .  -.      .  i  ,  •  o     • 

be  stated,     now  in  lorce  m  relation  to  the  action  oi  ejectment,  except  so 

far  as  relates  to  the  fictitious  proceedings  therein,  or  except 

so  far  as  the  same    is  changed  by  this  code,   si  applicable 

thereto. 

statement  of      §  2210.  It  is  sufficicut  for  the  plaintiflt"  to  allege  in  his 

ciaim'lnd^'  complaiiit,  that  he  was  possessed  of  the  premises  sued  for, 

description  of  describing  the  same  by  its  designation  at  the  land  office;  or 

fendant's  mi^  when  that  cauuot  be  done,  by  metes  and  bounds,  or  other 

isrirthaus  appropriate  designation ;  and  that  after  his  right  accrued,  the 

required.      defendant  entered  thereupon  and  unlawfully  withholds  and 

detains  the  same. 
Defendant         |  2211.  The  defendant  may,  by  notice  in  writing  to  the 
Tn  abstract   plaintiff  or  his  attorney,  five  days  before  the  trial  of  the 
tiue'*'°'''^'^  cause,  demand  an  abstract  in  writing  of  the  title  or  titles  on 
which  he  will  relj'  for  a  recovery,  and  the  plaintiff  must  be 
confined  to  the  proof  of  such  title  or  titles. 
Plea  of  not        g  2212.  Tlic  defendant  may  plead  that  he  is  not  guilty  of 
Ictions^of"^    unlawfully  withholding  the  premises  claimed  by  the  plain- 
ejectment.     ^^^j.'^  ^^^  upoii  such  plea,  may  give  the  same  matter  in  evi- 
dence as  upon  the  plea  of  not  guilty  in  the  action  of  ejectnient. 
^uiu  °ld^ts      §  2213.  Such  plea  is  an  admission  by  the  defendant  that 
possession,    hc  is  ill  the  possession  of  the  premises  sued  for,  unless  he 
Disclaimer  in  statcs  distinctly  upoii  the  record  the  extent  of  his  possession, 
whole  a  part.  ^^^  whicli  casc  it  is  aii'admission  of  possession  to  such  extent 

only. 
When  there       g  2214.  Where  there  are  more  defendants  than  one,  the 
defendants    jury  may  asscss  damages  arising  from  the  detention  of  the 
may  b°e^as-    laud,  and  injuiy  thereto,  in  severalty,  against  each  defendant 

sessed  sever-  f^j.  distinct  daiUagCS. 

Tenant  §  2215.  A  tenant  in  possession,  and  asserting  his  right 

claiming       thcreto  under  a  lease  or  license  from  another,  is  not  liable 
other  only     bcyoud  thc  rciit  in  arrear  at  the  time  of  suit  brought,  and 
in  aiTw"'^"'  that  which  may  accrue  during  the  continuance  of  his  pos- 
session. 
Persons  hav-      |  2216.  Pcrsoiis  holding  possession  under  color  of  title,  in 
Me^bona"     good  faith,  are  not  responsible  for  damages  or  rent  for  more 
{Iffor'a'*^""'  than  one  year  before  the  commencement  of  the  suit, 
year's  rent.        |  2217.  If  the  vcrdict  is  for  the  plaintiff,  it  must  specify 
piaimfff^to    whether  it  is  for  the  whole  or  a  part  only  of  the  premises, 
whetfferfor    tlcscribing  such  part,  and  judgment  accordingly, 
whoieorpart      §  2218.  A  judgment  by  default  against  a  defendant,  is  an 
defluTtTd-'^^  admission  of  title  in  the  plaintiff;  but  to  recover  costs  against 
mits  title  but  the  defendant,  the  plaintiff' must  prove  possession  of  the 
be^p^oved  to  premises,  or  some  part  thereof,  at  the  commencement  of  the 

recover  costs  gin  j+ 

§  2219.  Two  judgments  in  favor  of  the  defendant  in  an 
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action  of  ejectment,  or  in  tlie  nature  of  an  action  of  ejectment  two  verdicts 
between  the  same  parties,  in  v,r]iicli  tlie  same  title  is  put  in  er  stSt.^  °'^' 
issue,  is  a  bar  to  any  action  for  the  recovery  of  the  same  land 
or  any  part  thereof,  between  the  same  parties  or  their  privies, 
founded  on  the  same  title. 


CPIAPTER  VIL 

OF    DEFAMATIONS'". 


Sec.  ''  Sec. 

2220.  Refleetiou  oo  ;i  womau's  chastity  j  2224.  Words  used  to  be  construed  iu 


made  aetiouable. 

>221.  Retraction  of  charge  received  in 
mitigation  of  damages. 

1222.  On  retraction  and  tender  of  com- 
pensation, no  costs  recovered 
imless  the  verdict  is  larger. 

J223.  Receipt  of  the  money  is  a  release, 
except  as  to  costs. 


their  ordinary  import. 

222.5.  True  statements  as  to  public  men 
do  not  subject  the  party  to  a 
prosecution. 

2226.  Truth  of  the  vi'ords,  or  the  cir- 
cumstances under  which  spoken, 
ltd.,  e%'idenee  imder  the  general 
issue. 


Charge  of  un 


§  2220.  Any  words,  written,   spoken  or  printed,  of  any 
female,  married  or  unmarried,  falsely  imputing  to  her  a  want  chasteness 
of  chastity,  are  actionable,  without  proof  of  special  damages. 

§  2221.  The  defendant  in  an  action  of  libel  or  slander,  may  Retraction  of 
prove  under  the  general  issue,  in  mitigation  of  damages,  that  receded  in''^ 
the  charge  was  made  by  mistake  or  through  inadvertence,  mitigation  of 
and  that  he  has  retracted  the  charge,  and  offered  amends 
before  suit,  by  publishing  an  apology  in  a  newsj)aper  where 
the  charge  had  been  thus  promulgated;  or  verbally  in  the 
presence  of  witnesses,  where  the  accusation  was  verbal  or 
written,  and  had  offered  to  certif)^  the  same  in  writing. 

§  2222.  If  the  defendant,  after  or  before  suit  brought,  make  on  retrac- 
tile recantation  and  amends  recited  in  the  precedino-  section,  "°"  =^"'1 

-,,  -,  -.-...  1-^  K         .  ^  1  tender  of  a 

and  also  tender  to  the  piaintiti  a  compensation  m  money,  and  sum  no  costs 
bring  the  same  into  court,  the  plaintiff  can  recover  no  costs,  uifiels^Vhe''^ 
if  the  j  ury  believe  and  find  the  tender  was  sufficient,  Tai-ef  ^'^ 

§  2223.  The  receipt  of  the  money  tendered,  if  before  suit  Receipt  of 
brouo'ht,  is  a  bar  to  the  action ;  if  after  suit,   releases  the  "''^  """^^y  '^ 

^      '  TIT  T  T  i-t'*  release  ex- 

defeiidant  from  all  damages  and  costs,  except  the  costs  which  ccpt  as  to 
may  have  accrued  before  the  tender  and  receipt  of  the  money,  cun-ed"' 
§  2224.  Every  accusation  of  false  swearing  presumptively  j,a„guage  to 

imports  a  charo-e  of  perjurv ;  and  every  accusation  importins;  be  construed 
I  .    .    o    „    i     -J     -'  '       •  1    it'    1      •    T  4.       \         «^  byitsordina- 

the  commission  of  a  crime  punishable   by  inaictment,  must  ry  import. 

be  held  presumptively  to  mean  what  the  language  used  ordi- 
narily imports. 

§  2225.  In  prosecutions  for  publications  investigating  the  Trutiiof 
conduct  of  public  men,  when  the  matter  published  is  proper  gainst' public 
for  public  information,  the  truth  of  the  charges  may  be  given  '"oved"'^  ^^ 
in  evidence.  '^         ^™^^  ' 

§  2226.  In  all  actions  of  slander,  verbal  or  Avritten,  the  Truth  of  the 
truth  of  the  words  spoken  or  written,  or  the  circumstances  r'm'wmun 
27 
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evidence  un-  under  wliicli  the  J  were  spoken  or  written,  may  be  given  in 
erii  iss^uf.^""  evidence  under  the  general  issue,  in  mitigation  of  the  damages. 


CHAPTER  YIII. 

OF    PLEADINGS. 

Article  1.  General  rules. 
"         2.  Of  the  complaint. 

3.  Of  the  plea. 
"         4.  Of  the  replication  and  subsequent  ])leading. 
"         5.  Of  demurrer. 

ARTICLE  I. 

General  rules. 


Sec.  I  Sec. 

2227.  Pleadings  to   be   short,  and  not '  223L  Assignment  of  breaches  on  a  penal 

bad  for  Avant  of  form.                  '  bond. 

2228.  On  motion,  pleadings  struck  out  j  2232.  New   actions   on  same  contract. 


Pleadings  to 
be  short. 


No  objection 
taken  for 
want  of  form. 


Pleadings 
struck  out  for 
prolixity  on 
motion. 


No  colloqui- 
um or  inu- 
endo  is  ne- 
cessary. 
Statement 
required  in 
the  com- 
plaint. 

Considera- 
tion of  a 
sealed  in- 
strument 
may  be  en- 
quired into. 

Assignment 
of  breaches 
on  penal 
bond. 

Writ  of  inqui- 
ry on  judg- 
ment by  de- 
fault. 


when  new  causes  arise. 
Profert  of  bond,  <tc.,  dispensed 
with,  notice  given  to  pi'oduce  it 
or  bill  of  jjartieulars. 


for  prolixity. 

2229.  Character  of  complaint  for  defa- '  2233. 

mation. 

2230.  Consideration  of  a  sealed  instru-  , 

ment  may  be  inquired  into. 

§  2227.  All  pleadings  must  be  as  brief  as  is  consistent  with 
perspicuity,  and  the  presentation  of  the  facts  or  matter  to  be 
put  in  issue  in  an  intelligible  form;  no  objection  can  be 
allowed  for  defect  of  form,  if  facts  are  so  presented  that  a 
material  issue  in  law  or  fact  can  be  taken  by  the  adverse 
party  thereon, 

§  2228.  If  any  pleading  is  unnecessarily  prolix,  irrelevant, 
or  frivolous,  it  ma}^  be  stricken  out  at  the  cost  of  the  part}^ 
so  pleading,  on  motion  of  the  adverse  party ;  and  any  plead- 
ing which  conforms  substantiall}^  to  the  schedule  of  forms 
attached  to  this  part,  is  sufficient. 

§  2229.  No  colloquium  or  inuendo  is  necessary  in  actions 
for  defamation ;  it  is  sufficient  to  state  in  the  complaint  that 
defendant  falsely  and  maliciously  charged  the  plaintiff  with 
perjury,  larceny,  or  other  crime,  as  the  case  may  be,  in  sub- 
stance as  follows,  setting  it  out.  . 

§  2230.  The  defendant  may  by  plea  impeach  or  inquire 
into  the  consideration  of  a  sealed  instrument,  in  the  same 
manner  as  if  it  had  not  been  sealed. 

§  2231.  In  actions  upon  any  penal  bonds  or  other  writing 
for  the  non-performance  of  an}^  covenant  or  agreement  con- 
tained therein,  the  plaintiff  may  assign  such  breaches  as  he 
may  deem  proper,  and  verdict  and  judgment  may  be  ren- 
dered for  such  of  the  breaches  as  he  may  prove ;  and  if  judg- 
ment be  rendered  for  the  plaintiff"  on  demurrer  or  by  default, 
a  writ  of  incjuiry  of  damages  must  be  awarded. 
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§  2332.  Successive  actions  may  be  maintained  upon  the 
same  contract  or  transaction,  wlienever,  after  tlie  former 
action,  a  new  cause  of  action  arises  therefrom. 

§  2233.  No  profert  of  a  sealed  instrument  is  required  in 
pleading,  but  at  any  time  previous  to  the  trial,  the  defendant 
may  have  inspection  of  the  bond,  or  other  instrument  sued 
on,  upon  notice  to  the  attorney  of  the  party ;  or  when  an 
account  is  the  foundation  of  the  suit,  a  list  of  the  items  com- 
posing it. 


Successive 
actions  may 
be  maintain- 
ed on  the 
contract 
when  new 
causes  arise, 
Profert  of 
bond,  &c., 
dispensed 
with,  notice 
may  be  given 
to  produce  it, 
or  items  of 
account. 


ARTICLE  II. 


Of  the   complaint. 


Sec. 

223i.  Complaint  to  accompany  the 
smnmons,  and  be  sigued  by 
plaintiff  or  his  counsel. 


Sec. 

2235.  All  actions  on  contracts  may  be 
united  in  one  complaint,  except 
when  breaches  are  to  be  as- 
siarned. 


§  2231.  The  complaint,  which  must  in  all  cases  accompany 
the  summons,  is  in  lieu  of  a  declaration,  and  must  be  signed 
by  the  plaintiff  or  his  attorney. 

§  2235.  All  actions  on  contracts,  express  or  implied,  for 
the  payment  of  money,  whether  under  seal  or  not,  may  be 
united  in  the  same  action ;  but  a  contract  upon  which  it  is 
necessary  to  assign  a  special  breach,  cannot  be  united  in  the 
sam.e  complaint  with  a  contract  on  which  no  such  breach  is 
necessary. 


Complaint  tt 
accompany 
the  summons 
and  to  be 
signed  by  the 
plaintiff  or 
his  attorney 
All  actions  oil 
contracts 
maybe  unit- 
ed in  one  suit 
unless  when 
breaches  are 
to  be  assign- 
ed. 


ARTICLE   III. 


Of  the  plea. 


Sec. 
2236. 


2238. 
2239. 
2240. 


2241. 


Plea  to  state  the  facts  reUed  on 
as  a  defence;  no  objection  to 
be  made  to  the  form. 

•'Not  a;uilty,"  covers  all  defences 
in  defamation,  or  suits  for  iu- 
jiiry  to  property  or  the  person; 
special  pleas  required  in  all 
other  cases. 

Pleas  in  abatement  (excejDt  of 
matters  of  record)  sworn  to. 

Character  of  the  plea  determined 
by  the  subject-matter. 

Liquidated  or  unUquidated  de- 
mands allowed  as  set-ofF,  unless 
soimding  merely  in  damages. 

Judgment  for  defendant  for  ex- 
cess of  set-off  and  costs. 


Sec. 
2242. 


2243. 
2244. 


224.5. 
2246. 


2247. 


224S. 


Judgments  in  same  court  set-ofif 

on  motion. 
Surety  sued  alone  may  set-off  a 

debt  due  the  principal. 
Set-off  not  allowed  to  commercial 

paper  negotiated  before  due. 
Tender  to  be  made  in  court. 
When  tender  in  court  impossible 

from  bulk,   <fec.,    readiness   to 

deliver  sufficient. 
Indorsement  to  be  made  on  plead- 

mgs  ol  the  date  of  filing  them, 

(fee. 
Plea  of  "since  the   last  contiuu- 

ance,"  does  not  waive  former 

pleas  to  the  merits. 


§  2236.  The  plea  must  consist  of  a  succinct  statement  of  ihepieaio 


the  facts  relied  on,  in  bar  or  abatement  of  the  suit,  and  no  ^°  q. 


state- 
ment of  facts 
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relied  on  in    obiection  caii  be  taken  thereto,  if  tlie  facts  are  so  stated  that 

defence;  no         J  •    i    •  i       ^   i  A 

objection  ta-  a  material  issue  can  be  taken  tnereon. 

kenif  issua-  g  2237.  In  all  actions  of  defamation  for  injuries  to  the  per- 
inwhatca-  SOU,  or  to  real  or  personal  propert}^,  the  plea  of  "  not  guilty  " 
mlFthT  puts  in  issue  all  the  material  allegations  of  the  complaint ;  in 
Epeciai.        ^Yi  other  cases  the  defendant  must  briefly  plead  specially  the 

matter  of  defence,  and  may,  by  leave  of  the  court,  plead 

more  pleas  than  one. 
.„  ,     .         8  2238.  All  pleas  in  abatement,  (unless  it  be  of  matter  of 

All  pleas  m  o  ^''^^-  t   ■    t      ^  i  •  i  i  t    n       i 

abatement    rccord,)  plcus  which  deny  the  execution   by  the  deiendant, 
sworn  to.      ^^^  agciit,  attorney  or  partner,  of  any  instrument  in  writing 
Exceptions.   ^-^^  foundation  of  the  suit,  or  the  assignment  of  the  same,  or 
which  sets  forth  any  instrument  in  writing,  whether  under 
seal  or  not,  which  is  alleged  to  be  lost  or  destroyed,  and  pleas 
since  the  last  continuance,  must  be  verified  by  affidavit. 
Character  of      §  2239.  The  fact  whether  a  plea  is  in  bar  or  abatement,  is 
difteminld.  ascertained  by  the  subject  matter  and  prayer  of  the  plea. 
sets-ofifai-         §  224:0.  Mutual  debts,  liquidated  or  unliquidated  demands 
clues'' of  u"   not  sounding  in  damages  merely,  subsisting  between  the  par- 
Snikm^ilted  ^cs  at  thc  tiuic  of  suit  brought,  ma}-   be  set-off,  one  against 
demands  not  the  Other,  by  the  defendant  or  his  personal  representative, 
dama^^M. '"   whether  the'  legal  title  be  in  the  defendant  or  not ;  and  such 
set-off,  if  found  for  the  defendant,  extinguishes    either  in 
whole  or  in  part,  as  the  case  ma}^  be,  the  plaintiff''s  demand. 
judgmentsin      g  2241.  If  tlic  debt  OT  demand  so  offered  to  be  set-off, 
fendint  for  cxcced  the  amount  of  the  plaintiff's  demand,  the  amount  of 
off^and°cosfs"  ^uch  cxccss  being  found  by  the  jury,  judgment  must  be  ren- 
dered against  the  plaintiff  for  costs,  and  in  favor  of  the  de- 
fendant for  such  excess. 
Judgment  in      |  2242.  Judgmcnts  in  the  same  court  may  be  set-off  against 
eourf  may  be  each  Other,  by  the  court  on  motion. 

motifn?''  §  2243.  A  comaker  or  surety  when  sued  alone,  may  with 

A  comaker  the  couscut  of  his  coiiiakcr  or  principal,  avail  himself,  by  way 
sueTairag  of  off-sct,  of  a  debt  or  liquidated  demand,  due  from  the  plain- 
may  set-off  a  ^^£fr,|;  the  commencement  of  the  suit,  to  such  comaker  or 

debt  due  to  .       .  ' 

his  principal  priUCipah 

fhe^uit*'"^  §  2244.  The  foregoing  provisions  relating  to  sets-ofi"  do 
set-offnotai- not  apply  to  bills  of  exchange  or  notes  payable  in  bank,  or 
c°mmerciai  at  a  prlvatc  banking  house,  v/hich  have  been  in  good  faith 
ffiSeiiegotiated  before  maturity.  ,      ,.       . 

due.  g  2245.  A  plea  of  tender  of  money,  or  of  a  thing  m  action, 

madt[n° ''''  Hiust  bc  accompanicd  by  a  dehvery  of  the  money,  or  such 
court.  thing  ill  action,  to  the  clerk  of  the  court. 

If  tender  |  2246.  If  the  tender  be  of  ponderous  articles,  or  other 

mrde^w    personal  property,  the  plea  must  aver  a  readiness  to  dehver 
Sntsst*o  ^^61^^  to  the  plaintiff,  and  judgment  for  the  defendant  upon 
deliver  to  be  the  plca,  vcsts  the  title  to  the  thing  tendered  in  the  plaintiff, 
subject  to  any  claim  the  defendant  may  have  for  his  trouble 

Indorsement  iu  keeping  it. 

fiiing'to°be  §  2247.  All  pleas  must  be  indorsed  by  the  clerk  when 
placed  on  all  filed,  with  the  truc  date,  and  for  want  of  such  indorsement 
t^hey^are'^re-  may  bc  rejected  by  the  court  on  motion,  unless  stifficient 
wanf  ont.    cause  be  shown. 
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S  2248.  A  plea  since  the  last  continuance,  is  not  a  waiver 
01  other  pleas  to  the  merits  previously  pleaded.  ance  does  not 


Plea  since 
last  continu- 


waive  any 
former  plea 
to  the  merits. 


ARTICLE  IV. 

Of  the  replication  and  subsequent  pleadings. 

Sec.  1  Sec. 

2249.  G-eiieral  replicatiou  is  joiiukn'ot    2251.  More  than  one     replication  may 

issue.  be  allowed  by  the  coui't. 

2250.  Special  replication;  2252.  Ptules  of  this  article  apply  to  all 

1  subsequent  pleadings. 

§  22-i9.  The  general  replication  is,  the  plaintiff  joins  issue  SSn!^^' 
on  said  plea. 

§  2250.  A  special  replication,  like  the  plea,  is  a  brief  state-  0^.^  "'^'^" 
ment,  in  plain  intelligible  language,  of  the  facts  relied  on  as 
an  answer  to  the  plea. 

§  2251.  By  leave  of  the  court,  for  causes  shown,  the  de-  cauon'^aN^  " 
fendant  may  file  more  than  one  replication.  |.°^^j^ ''^  ^'^^ 

§  2252.  The  rules  of  this  article  in  relation  to  pleas  and  ^"l^s  of  this 
replications,  apply  to  all  subsequent  pleadings.  to  au  piead- 


ARTICLE  V. 

Of  demurrers. 

Sec.  I  Sec. 

225.3.  Special  demurrers  abolished;  de-    2255.  Plea  over,  after  judgment   does 

murrer  must  set   out   specifi-  not  ■waive  errors. 

cally  the  grounds  relied  on.       2256.  Court  imposes  terms,    for  frivol- 
2254.  Amendments  allowed,  after  judg- 1  ous  demurrer. 

ment  on  demurrer.  j 

§  2253.  No  demurrer  in   pleading  can  be   allowed,  but  to  n^u^.^gronf 
matter  of  substance  which  the  party  demurring  specifies ;  and  allowed  and 
no  objection  can  be  taken  or  allowed  which  is  not  distinctly  be^fisti'n"ti/ 
stated  in  the  demurrer.  ^'''''"'• 

S  2251.  Either  before  or  after  judgment  on  demurrer,  the  Amendments 
court  must  permit  an  amendment  of  the  pleadings;  and  such  judgment  on 
amendment  must  cause  no  delay  in  the  trial  of  the  cause,  and'nJdeiay 
unless  injustice  will  thereby  be  done.  tobeauowed 

§  2255.  The  party  against  whom  a  judgment  on  demur-  on judgment 
rer  is  rendered,  may  plead  over  as  a  matter  of  right,  without  p"  '""""""■ 
Avaiving  his  privilege  of  assigning  the  judgment  on  demur- 
rer, as  error  in  an  appellate  court,  unless  he  has  subsequently 
had  the  benefit  secured  by  the  demurrer,  upon  the  trial  of 
other  equivalent  issues, 

§  2256.  If  in  the  opinion  of  the  court,  a  demurrer  is  inter-  Terms  for  a 
posed  without  cause,  terms  may  be  imposed,  not  exceeding  mu,Ter!'  '^^' 
the  costs  of  the  action  or  a  continuance  of  the  cause. 


on  demurrer 

ea  over 
does  not 
waive  errors. 
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OF    THE   TRIAL   AND   ITS   INCIDENTS. 


Sec. 

2257.  Cause   tried  at  return   term,   if 

summons     executed     twenty 
days  before  court. 

2258.  Time  forjDleading  -when  the  term 

is  more  than  a  Aveek. 

2259.  Other  pleadings  filed  when  or- 

dered by  the  court. 

2260.  Plea  filed   in  two    days,  if  court 

sits  only  a  week. 

2261.  Causes  set  for  special  days  when 

the  term  is   more   than   one 
week. 

2262.  Challenge  of  jurors. 

2263.  Selection,    summoning  and  oath 

of  jurors. 

2264.  Struck  jury,   when  allowed  and 

how  selected. 

2265.  Only    two   coimsel  to  speak  on 

each  side. 


Sec. 
2266. 


2267. 
2268. 
2269. 
2270. 
2271. 


2274. 

2275. 


Non-suit  to  be  taken  before  jury 
leaves  the  box.  Two  non.  suits 
equal  to  a  verdict. 

Only  two  new  trials  granted  to 
a  party  in  the  cause. 

Copy  may  be  filed  on  loss  of  ori- 
ginal pleadings. 

Jury  take  "svith  them  the  written 
evidence. 

CoiU't  may  order  consolidation  of 
suits. 

Suits  dismissed  in  vacation. 

Citizens  competent  jurors  and 
witnesses  when  the  state, 
county  or  town  is  interested. 

Notice  to  the  attorcey  is  notice 
to  the  client;  sheriff's  return 
evidence  of  service. 

Charge  of  the  court  to  the  jury. 

Employment  of  sworn  interpre- 
ters. 


Cause  tried 
at  return 
term  if  sum- 
mons is  exe- 
cuted twenty 
days  before. 

Time  for 
pleading  , if 
the  term  is 
more  than  a 
week. 


Other  plead- 
ings filed 
when  order- 
ed by  court. 
If  only  a 
week  plea  to 
be  filed  in 
two  days. 


When  term  is 
over  a  week 
causes  set  for 
particular 
days. 


Challenge  of 
four  jurors. 


Jurors;  how 
drawn, 
sworn,  &c. 


Struck  jury; 
when  allow- 
ed. 7  Ala., 
135. 


§  2257.  When  the  summons  is  executed  twenty  days  pre- 
vious to  the  return  term  thereof,  it  must  be  placed  on  the 
trial  docket  and  stand  for  trial  at  the  first  term,  unless  good 
cause  be  shown  for  a  continuance. 

§  2258.  When  the  term  of  the  court  is  more  than  one 
week,  the  defendant  must  within  the  three  first  days  of  the 
return  of  the  summons,  plead  or  demur  to  the  comjDlaint,  and 
the  replication  thereto  must  be  filed  within  three  days  there- 
after, unless  the  time  be  enlarged  by  order  of  the  court. 

§  2259.  Other  pleadings  may  be  filed  within  such  time  as 
the  court  directs. 

§  2260.  When  the  term  of  the  court  is  but  one  week,  the 
plea  must  be  filed  within  the  two  first  days,  and  the  issue 
be  made  up,  within  the  two  succeeding  days,  unless  the  time 
is  extended  by  the  court. 

§  2261.  The  trial  causes  must  be  set  for  particular  days, 
where  the  term  of  the  court  is  more  than  one  week  ;  to  which 
day  the  witnesses  must  be  subpoenaed;  and  no  cause  can  be 
called  for  trial  before  the  day  for  which  it  is  set  but  by 
consent. 

§  2262.  Each  party  has  the  right  to  challenge  four  of  the 
jury  peremptorily. 

§  2263.  Jurors  for  the  trial  of  civil  causes  are  drawn,  sum- 
moned, empannelled,  and  sworn  as  directed  by  the  provisions 
of  Chapter  six,  Title  second.  Part  four. 

§  2264.  In  all  civil  causes  sounding  in  damages  merely,  or 
where  the  amount  in  controversy  exceeds  one  hundred  dol- 
lars, either  party  may  demand  a  struck  jury,  and  must  there- 
upon be  fui'nished  by  the  sheriff  with  a  list  of  twenty -four 
jurors,  in  attendance  upon  the  court,  from  which  a  jury  must 
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be  obtained  by  the  parties  or  their  attorneys,  striking  alter-  Not  to  be 
nately  one  from  the  list,  until  twelve  are  stricken  otF;  the  ''^'*"^"^^'^- 
party  demanding  the  jury  commencing;  and  the  jury  thus 
obtained,  must  not  be  challenged  for  any  cause. 

§  2265.  But  two  counsel  can  argue  on  a  side  but  by  leave  two  counsel 

o  o  J  only  to  argue 

of  the  court.  on  one  side. 

§  2266.  Non-suits  must  be  taken  before  the  jury  retires,  ^^^;,'^^'^| 
and  two  non-suits  not  set  aside  at  the  term  at  which  they  are  taken, 
suffered,  or  reversed  on  error,  are  equivalent  to  a  verdict  lent  toT^^r- 
against  the  party  suffering  them.  '^"^'• 

§  2267.  No  more  than  two  new  trials  on  the  same  side  two  new  tri. 

■\  ,     -I    •  als  granted 

can  be  granted  m  any  cause.  in  a  cause. 

§  2268.  If  an  original  pleading  be  lost,  or  withheld  by  on  loss  of 
any  person,  the  court  may  order  a  copy  to  be  filed  in  the  copy  may  be 
place  of  the  original.  ^^^^' 

%  2269.  All  instruments  of  evidence  and  depositions  read  J^y^^ke out 

<->  ,.■'■.  written  evi- 

to  the  jury,  may  be  taken  out  by  them  on  their  retirement,    dence. 
§  2270.  Whenever  two  or  more  actions  are  pending  at  the  com-t  may 

«J..  -,  ..,-■-  '-'-i  order  consoh- 

same  time  between  the  same  parties,  m  the  same  court,  and.  dation  of 
which  might  have  been  joined,  the  court  may  order  them  to  ^'^'''^" 
be  consolidated. 

§  2271.  The  plaintiff  may  dismiss  his  suit  in  vacation  by  l^'^^ig-g^^]^ 
causing  an  entry  to  be  made  by  the  clerk  on  the  docket  of  vacation, 
the  dismissal  of  the  suit.     When  the  summons  has  been  ex- 
ecuted, notice  must  be  given  the  defendant  of  the  intended 
dismissal. 

§  2272.  In  actions  for  the  recovery  of  penalties,  where  a  s^^'te? county 
part  thereof  may  enure  to  the  state,  countj^,   or  corporate  """/'[yA™" 
town,  or  city,  any  citizen  of  the  county,  state,  town  or  city,  citizens  are 
is  a  competent  juror  or  witness.  JurTs^and 

§  2273.  Written  notice  to  the  attorney  of  record  is  as  ef-  witnesses, 
fectual  as  notice  to  the  party  to  be  affected  by  it,  and  may  wdtfng  to  the 
be  executed  by  the  sheriff,  whose  return  of  service  is  ev-  nofeeTo'his 
idence  of  the  fact.  client. 

§  2274.  The  court  may  state  to  the  jur}''  the  law  of  the  charge  of  the 
case,  and  may  also  state  the  evidence  where  the  same  is  dis-  co«'''toj«ry 
puted,  but  shall  not  charge  upon  the  effect  of  the  testimony 
unless  required  to  do  so  by  one  of  the  parties. 

§  2275.  Interpreters   may    be   sworn,    truly  to  interpret  interpreters. 
when  necessary. 
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ARTICLE  I. 


[title  1, 


Of  general  rules. 


Sec. 

2276.  Negroes,  ludiaus,  mulattoes,  »tc., 
not  competent  witnesses  ex- 
cept foi'  and  against  each  other. 

2217.  Consideration  to  be  proved  by 
two  witnesses  in  all  suits 
against  Indians. 

2278.  Effect  of  written  contract  as  ev- 

idence   of    consideration,  im- 
peached by  plea. 

2279.  Execution  of  notes  purporting  to 

be  signed   by  defendant,  un- 
peached  only  by  sworn  denial. 

2280.  No  proof  requu-ed  of  execution 

of  notes  or  assignment,  unless 
denied  on  oath. 

2281.  Partnership   not   required  to  be 

proved,  unless  denied  on  oath. 

2282.  Releases,  receipts,   Ac,  have  ef- 

fect as  such  Avithout  seal. 

2283.  Compromises   of  debts   for  less 

sums  sustained,    without  seal 
or  new  consideration. 

2284.  Sheriff  may  justify  under  process 

regular  on  its  face. 

2285.  Rate  of  interest  in  other  states, 

how  proved. 

2286.  Security  made  a  competent  wit- 

ness, by  deposit  of  indemnity 
in  court. 

2287.  Nominal  plamtifit"  competent. 

2288.  Defendant  against  whom  there  is 

no  e^ddence,  is  competent. 

2289.  One  defendant,  competent  against 

another. 


Sec. 
2290. 

2291. 

2292. 
2293. 
2294. 

2295. 
2296. 


2297. 
2298. 


2299. 
2300. 
2301. 
2302. 


Assignee  not  competent  to  prove 
the  cause  of  action ;  exceptions. 

Defendant  in  execution  or  mort-  / 
gage,  not  comipeteut  for  claim-/ 
ant. 

Register's  receipts  vest  the  legal 
title  to  land. 

Proof  of  statutes  of  other  states 
or  United  States. 

Authentication   by  certificate  of 
chief  of  a   bui'eau  or  depart-  • 
ment. 

Copies  of  official  bonds  and  othei' 
instruments  required  by  law, 
to  be  kept  by  sworn  officer, 
are  evidence. 

Private  acts  of  state  legislatures 
received  as  evidence,  without 
being  pleaded. 

Patents  evidence  without  proof 

Entry  by  a  physician,  evidence 
of  the  service,  but  value  of 
the  services  must  be  proved. 

Prices  cm'rent,  evidence  of  value 
of  the  articles  at  their  date. 

Effect,  as  evidence,  of  registers  of 
births,   marriages  and  deaths. 

Evidence  given  in  ojaen  court  en 
oatli,  &Q. 

Convictions,  crime,  (except  per- 
jury,) nor  interest  in  the  sub- 
ject-matter, do  not  disqualify 
witnesses.     Restriction. 


Negroes,  mu- 
lattoes, Indi- 
ans, &c.,  not 
competent 
witnesses  ex- 
cept for  and 
against  each 
other. 


In  suits  a- 
gainst  Indi- 
ans the  con- 
sideration to 
be  proved  by- 
two  witness- 
es. 

Effect  of  writ- 
ten  contract 
as  evidence 
proof  of  con- 
sideration. 


Impeached 
by  plea. 


Execution  of 
notes,  Ac, 
purporting 
to  be  signed 
only  im- 


§  2276.  Negroes,  mulattoes,  Indians,  and  all  persons  of 
mixed  blood,  descended  from  negro  or  Indian  ancestors,  to 
the  third  generation  inclusive,  though  one  ancestor  of  each 
generation  may  have  been  a  white  person,  whether  bond  or 
free,  must  not  be  witnesses  in  any  cause,  civil  or  criminal, 
except  for  or  against  each  other. 

§  2277.  When  suit  is  brought  to  recover  money  or  prop- 
erty from  an  Indian,  the  consideration  must  be  proved  by 
two  credible  witnesses. 

§  2278.  Every  written  contract,  the  foundation  of  the 
suit,  purporting  to  be  executed  by  the  party  sought  to  be 
charged,  his  partner,  agent,  or  attorney  in  fact,  is  evidence 
of  the  existence  of  the  debt,  or  that  the  party  undertook  to 
perform  the  duty  for  which  it  was  given,  and  that  it  was 
made  on  sufficient  consideration ;  but  may  be  impeached  by 
plea ;  and  when  so  impeached,  the  burthen  of  proof  is  on  the 
defendant. 

§  2279.  All  written  instruments,  the  foundation  of  the 
suit,  purporting  to  be  signed  by  the  defendant,  his  partner, 
agent  or  attorney  in  fact,  must  be  received  in  evidence,  with- 
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out  proof  of  the  execution,  unless  tlie  execution  thereof  is  peached  by 
denied  by  plea,   veriiied  by  affidavit ;  and  every  assignment  o.lth  ""'^'^' 
of  such  instrument,  on  which  suit  is  brought  in  the  name  of 
the  assignee,  must  be  deemed  genuine,  unless  impeached  in 
like  manner,  when  in  either  case  the  burthen  of  proof  is  cast 
on  the  plaintiff. 

§  2280.  It  is  not  necessary  to  prove  the  execution  or  as-  Execution  or 
signment  of  any  instrument  offered  in  evidence  under  the  assignment 
plea  of  set-off,  or  other  plea  in  bar,    unless  the  plaintiff  put  not'piwed^" 
the  execution  or  assignment  thereof  in  issue,  by  a  replication,  nred^'on  oath. 
veriiied  by  affidavit. 

§  2281.   When  suit  is  brought  by  a  firm,  or  in  the  name  Partnership 
of  a  partnership,  the  plaintiff  must  not  be  required  to  prove  to  be  proved 
the  existence  of  the  firm,  or  the  individuals  composing  it,  nrj^on'oatii. 
unless  the  same  is  denied  by  plea,  verified  by  affidavit. 

S  2282.  All  receipts,  releases,  and  discharges  in  writing,  li^eieases,  re- 

11  n         -I    T  n  1  T  ^  P    ceipts,  &c.,to 

whether  oi  a  debt  oi  record,  or  a  contract  under  seal,  or  oth-  haveesect 
erwise,  must  have  effect  according  to  the   intention  of  the  wiie"her  un- 
parties  to  the  same.  not.^*^'^'  °^ 

§  2283.  All  settlements  in  writing,  made  in  good  faith  for  compositions 
the  composition  of  debts,  must  be  taken  as  evidence,  and  i°e3g';un/sust 
held  to  operate  accordinsi;  to  the  intention  of  the  parties,  tainedwith- 

,,  T  ■'-      ■,  -,°,..  ,  ^     .  ,       '  out  release  or 

though  no  release  under  seal  is  given,  and  no  new  consider-  new  consid- 
ation  has  passed.  ^'■^''°''- 

§  2281:.  Whenever  it  appears  that  the  process  is  regular  on  sheriirmay 
its  face,  and  is  issued  by  the  competent  authority,  a  sheriff  or  p"rocSs^regu- 
other  ministerial  officer  is  justified  in  the  execution  of  the  f^ce°&c*^ 
same,  whatever  may  be  the  defect  in  the  proceeding  on  which 
it  was  issued. 

§  2285.  The  secretary  of  state  must  cause  to  be  printed  in  Mode  oj 
the  pamphlet  acts  of  each  session  of  the  legislature,  the  rate  of  interest  in 
of  interest  of  each  of  the  states  and  territories  of  the  United  °*"  °*'^**^' 
States,  which  must  be  received  as  presumptive  evidence  of 
the  rate  of  interest  aforesaid. 

§  2286.  A  security,  though  a  party  to  the  suit,  may  be  made  lompeTent 
a  competent  witness  for  his  principal,  by  the  deposit  in  court  by'ieposit  of 
of  the  amount  of  his  supposed  liability,  and  a  sufficient  sum  with  the 
to  cover  the  probable  costs.  °'^^"''' 

§  2287.  A  nominal  plaintiff  is  a  competent  witness  for  the  ^,°^t^^com- 
defendant.  petent. 

§  2288.  A  defendant  against  whom  there  is  no  testimony,  again'sT''^" 
is  a  competent  witness  for  a  codefcndant.  ilnTevl'"* 

§  2289.  A  defendant  is  a  competent  witness  for  the  plain-  <ienceiscom- 
tiff  against  a  codefendant.  Defendant 

§  2290.  When  suit  is   brought  by  the  transferee  of  any  Tpialnuff. 
contract,  express  or  implied,  tlie  transferor,   or  party  with  Assignor  not 
whom  the  contract  was  originally  made,  is  not  a  competent  p".™ve*^|he' '° 
witness  for  the  plaintiff,  to  prove  the  cause  of  action,  except  ^"^«  °^  *"■ 
in  such  cases  and  under  such  restrictions  as  are  provided  by  Exceptions 
sections  2313,  2314,  and  2315,  and  such  other  cases  as  are 
expressly  provided  for. 

§  2291.  The  defendant  in  execution  or  mortgagor,  where 
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[title  1, 


Defendant  or 
mortgagor 
not  compe- 
tent for 
claimant  on 
trial  of  right 
of  property. 

Certificates 
of  registers  of 
land  offices, 
&c.,  vest  the 
legal  title. 


Statutes  of 
other  states 
or  of  the 
United 
States ;  how- 
proved. 


Certificate  of 
head  of  a  bu- 
reau or  de- 
partment 
sufficient  au- 
thentication. 

Copies  of  of- 
ficial bonds 
and  other  in- 
strument re- 
quired by 
law  to  be 
kept  by  any 
sworn  officer 
are  evidence. 


Private  acts 
of  this  or  an- 
other state 
given  in  evi- 
dence. 

Patents  re- 
ceived in  evi- 
dence with- 
out proof. 

Entry  in  his 
books  by  a 
physician 
evidence  of 
service  un- 
less denied 
on  oath. 

Value  of  ser- 
vice to  be 
proved. 


Prices  cur- 
rent evidence 
of  value  of 
articles  at 
the  date,  &c. 


property  levied  on  by  execution  is  covered  by  a  mortgage, 
are  incompetent  witnesses  for  the  claimant,  upon  trial  of  tlie 
riglit  of  property. 

§  2292.  All  certificates  issued  pursuant  to  any  act  of  con- 
gress, by  any  board  of  commissioners,  register  of  a  land 
ofiice,  or  by  any  one  authorized  by  law  to  issue  sucli  certifi- 
cate, upon  any  warrant  or  order  of  survey,  or  for  any  dona- 
tion or  preemption  claim,  vests  the  legal  title  in  the  holder, 
or  his  assignee,  and  must  be  received  as  evidence  of  such 
title. 

§  2293.  Transcripts  of  acts  of  congress,  or  of  the  statutes 
of  any  state  or  territory  of  the  United  States,  certified  by  the 
secretary  of  state  of  this  state,  as  being  deposited  in  his  ofiice ; 
and  public  or  private  statutes,  or  the  proceedings  of  any  leg- 
islative body,  purporting,  on  the  face  of  the  book,  to  be 
printed  by  the  authority  of  the  government,  state,  or  terri- 
tory, are  evidence  without  further  proof 

§  2294.  The  certificate  of  the  head  of  any  bureau  or  de- 
partment of  the  general  government  is  a  sufficient  authenti- 
cation of  any  paper  or  document  appertaining  to  or  belong- 
ing to  his  office. 

§  2295.  Copies  of  official  bonds,  or  other  instruments  or 
papers,  required  to  be  kept  by  any  officer  of  this  state,  and 
transcripts  from  the  books  and  proceedings  required  to  be 
kept  by  any  sworn  officer  of  the  state,  are  presumptive  evi- 
dence, in  any  civil  cause,  and  have  the  same  effect  as  if  the 
original  were  produced  and  proved,  upon  the  certificate  of 
the  custodian  thereof  that  it  is  a  true  copy  of  the  original ; 
but  the  court  may,  on  motion,  require  the  production  of  the 
original,  if  practicable,  when  necessary  to  promote  the  ends 
of  justice. 

§  2296.  All  private  acts  of  the  legislature  of  this  or  any 
other  state,  may  be  given  in  evidence  without  being  specially 
pleaded. 

§  2297.  Patents  issued  by  the  United  States,  or  any  state 
of  the  United  States,  must  be  received  in  evidence  without 
further  proof. 

§  2298.  The  original  entries  in  the  books  of  a  physician 
are  evidence  for  him,  in  all  actions  brought  for  the  recovery 
of  his  medical  services,  that  the  service  was  rendered,  unless 
the  defendant  in  open  court  deny  upon  oath  the  truth  of  such 
entries ;  but  he  is  required  to  prove  the  value  of  such  ser- 
vices. Where  the  denial  is  by  a  legal  representative  of  she 
party,  it  is  sufficient  for  him  to  swear  that  he  believes  it  to 
be  untrue. 

§  2299.  Prices  current  and  commercial  lists  printed  at 
any  commercial  mart,  are  presumptive  evidence  of  the  value 
of  any  article  of  merchandize  specified  therein,  at  that  place, 
at  the  date  thereof,  and  of  the  rate  of  exchange  between 
that  and  other  places;  also  of  the  rates  of  insurance,  freights, 
and  the  times  of  the  arrival  and  departure  of  ships  and  other 
vessels. 
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§  2300.  Registers  of  marriages,  births,  and  deaths,  kept  in  Effect  of  reg- 
pursuance  of  law,  or  by  any  ecclesiastical  rule  of  anj^  religious  births,  mar- 
churcli,  or  society,  may  be  certified  by  the  custodian  thereof,  ^e^fthsf''^'' 
and  are  j)resumptive  evidence  of  the  facts  certified,  as  well 
as  of  the  law  or  rule  in  virtue  of  which  such  registry  was 
made,  and  his  authority  to  certify  the  same. 

§  2301.  All  testimony,  except  as  otherwise  directed,  must  Evidence  to 
be  given  in  oj^en  court  on  the  oath  or  affirmation  of  the  wit-  court  on  oath 
ness. 

2302.  No  objection  must  be  allowed  to  the  competency  ^°  objection 

n  ■  •  T  11  -t^        .       -^^  to  compe- 

01   a  Witness   m  any  legal  proceeding,  whether  examined  tency  of  a 
orally  or  by  deposition,  because  the  witness  has  been  ren-  Tonviction  of 
dered  infamous  by  a  conviction  for  any  crime,  (except  per-  buf  p'^e^^ry. 
iurv  or  subornation  of  periurv),  or  because  he  is  interested 

•  ..''^  .        Or  because 

in  the  event  of  the  suit,  or  liable  for  costs,  unless  the  verdict  interested  in 
and  judgment  would  be  evidence  for  him  in  another  suit ;  Jhe  suit?un- 
but  the  objection  for  such  cause  goes  to  his  credit  onlv.  This  less  the yer- 

'J  o  .  ./  diet  or  judg- 

section  IS  not  to  be  construed  so  as  to  authorize  persons  or  ment  would 
parties  to  be  witnesses  further  than  is  authorized  by  the  other  fJr  wmt  &c! 
provisions  of  this  code,  or  to  prevent  any  witness  from  being 
discredited  by  proof  that  he  is  unworthy  of  belief  in  a  court  Restrictions. 
of  justice;  nor  must  it  change  or  qualify  the  mode  or  man- 
ner of  establishing  or  j)roving  the  execution  of  conveyances 
of  property  or  wills,  as  regulated  by  this  code. 


ARTICLE  II. 


Of  the  mode  of  procuring  testimony  hy  subpoena. 


Sec. 

2303.  Subpoena   issues  when   cause  is 

on  the  trial  docket. 

2304.  No  subpoena   can  issue  for  Avit- 

ness  living  one  hundred  miles 
from  court,  without  affidavit, 
(fee. 

2305.  Subpoena  executed  by  the  sheriff 

by  leaving  a  copy,  <fec. 

2306.  Subpoena   issued   to   each  term 

until  case  is  disposed  of. 

2307.  Penalty  for  defeult  by  the  wit- 

ness. 

2308.  Proceedings  to  recover  the  pen- 

alty. 

2309.  Witness   imprisoned  for  refusal 

to  testify. 

2310.  Not  discharged  without  bond  to 

appear  and  testify. 


Sec. 

2311.  Witnesses  exempt  from  arrest  in 

civil    cases    while    attending 
court,  <fec. 

2312.  Excuse  made  iii  court  by  Avricten 

affidavit  or  oral  examination. 

2313.  Plaintiff  may  prove  his  cLoim  to 

tlie  amount  of  three  hundred 
dollars  by  his  own  oath. 

2314.  Five  days'  notice  to  be  left  with 

clerk  or  given  defendant,  that 
such  proof  will  be  made. 

2315.  Plaintiff  not  permitted  to  prove 

claims  against  executors,  trus- 
tees, guardians,  Ac. 

2316.  Defendant  may  prove  usury,  un- 

less plaintiff  deny  it  on  oath. 

2317.  Representative  of  defendant  may 

use  same  defence. 


§  2303.  At  the  request  of  either  party,  his  agent  or  attor-  subpoena  to 
ney,  to  any  suit  Avhich  is  then  pending,  or  where  the  com-  suerat%'he 
plaint  has  been  executed  more  than  twenty  days  before  the  efthT/pafty 
return  day  thereof,  the  clerk  of  the  court  where  the  suit  is  ^hen  the^ 
pending    must   issue    subpoenas    for   witnesses, 
therein  the  time  and  place  for  their  appearance,  the  title  ol" 


.  p    .  cause  is  on 

SpeCliymff  tnal  docket. 


428         PAET  3.] 


EVIDENCE. 


[TITLE   1, 


Subpoena  not 
to  issue  for 
witness  liv- 
ing one  hun- 
dred miles 
from  court 
without  affi- 
davit, &c. 


How  execu- 
ted and  by 
whom. 


Subpoenas 
issued  at 
each  term  till 
case  is  dis- 
posed of. 

Penalty  for 
default  by 
witness. 


Proceedings 
to  recover 
penalty. 


Witness  im- 
prisoned for 
refusal  to  tes- 
tify. 


Witness  not 
discharged 
without  bond 
to  appear 
and  testify. 


Witnesses 
exempt  from 
arrest  in  civil 
cases  while 
attending 
court,  &c. 

Witnesses' 
excuse  made 
in  coart  by 
affidavit  or 
oral  exami- 
nation. 


the  suit,  and  the  party  at  whose  instance  they  are  summoned, 
and  commanding  them  to  appear  in  conformity  therewith, 
and  give  testimony, 

§  2304.  No  subpcena  can  issue  for  a  witness,  residing 
more  than  one  hundred  miles  from  the  place  of  trial,  com- 
puting by  the  usual  travelled  route,  unless  the  party  sum- 
moning him  make  af&davit  that  the  personal  attendance  of 
the  witness  is  necessary  to  a  proper  decision  of  the  cause,  and 
that  his  deposition  would  be  insufficient  for  that  purpose ; 
which  must  be  indorsed  by  the  clerk  upon  the  subpoena, 

§  2305.  The  subpoena  must  be  directed  to  "any  sheriff  of 
the  state  of  Alabama,"  and  may  be  executed  upon  the  wit- 
ness, either  personally  or  by  leaving  a  copy  at  his  place  of 
residence,  unless  the  subpoena  is  issued  during  term  time, 
when  it  must  be  executed  by  personal  service, 

§  2306,  In  civil  cases,  when  the  cause  is  not  decided  at 
the  first  term,  witnesses  must  be  summoned  by  the  clerk,  by 
the  issue  of  a  subpoena  to  each  term,  until  the  cause  is  deter- 
mined, unless  otherwise  directed  by  the  parties, 

§  2307,  Any  witness  who,  after  being  summoned,  fails  to 
attend,  pursuant  to  the  mandate  of  the  subpoena,  and  remain 
until  his  testimony  is  given,  or  he  is  discharged  by  the 
court,  or  the  party  summoning  him,  forfeits  one  hundred 
dollars  for  the  use  of  the  party  summoning  him, 

§  2308,  A  conditional  judgment  must,  on  motion  of  such 
party,  be  rendered  against  such  witness,  and  a  notice  issued 
to  him  that  such  judgment  will  be  made  absolute,  unless  he 
appear  at  the  next  court  and  render  a  good  excuse  for  his 
default ;  and  on  being  personally  served  with  a  copy  of  such 
notice,  ten  days  before  the  next  or  any  succeeding  term,  if 
he  fail  to  appear,  and  render  a  satisfactory  excuse  for  his  de- 
fault, such  judgment  may  be  made  absolute,  or  reduced,  as 
the  court  may  direct. 

§  2309,  Any  witness  refusing  to  testify,  unless  privileged 
by  law  from  testifying  in  the  cause,  must  be  committed  to 
the  jail  of  the  county,  there  to  remain  without  bail  until  he 
consent  to  testify. 

§  2310,  No  witness  so  imprisoned  must  be  discharged 
at  the  adjournment  of  the  court  or  after,  until  he  give  bond 
and  security  in  an  amount  to  be  prescribed  by  the  judge  of 
such  court,  to  be  approved  by  the  judge  of  probate,  payable 
to  the  state,  and  conditioned  to  appear  at  the  next  term,  and 
give  evidence  in  the  cause. 

§  2311,  Witnesses  are  exempt  from  arrest  in  civil  cases, 
whilst  attending  court  in  that  capacity,  or  going  to  or  return- 
ing therefrom,  allowing  one  day  for  every  twenty-five  miles, 
travel  by  the  usual  route, 

§  2312.  Witnesses  failing  for  sufficient  cause  to  attend 
court,  may  make  their  excuse  by  affidavit,  or  viva  voce,  in 
open  court,  which  the  court  must  hear,  at  any  time,  unless 
engaged  in  the  trial  of  a  cause,  and  if  the  excuse  is  sufficient, 
release  the  party  from  any  fine  imposed,  without  the  pay- 
ment of  costs. 
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§  2313.  In  all  suits  upon  contracts,  wliere  tlie  defendant  Plaintiff  may 
has  been  personally  served  with  process,  where  the  matter  ciaTmto'the 
in  controversy  does  not  exceed  three  hundred  dollars,  the  ?h?eehun^- 
plaintiff  is  competent  to  establish  the  correctness  of  the  de-  di-eci  dollars 
mand  by  his  own  oath,  if  the  defendant  is  a  resident  of  the  oath,  unless 
state,  unless  he  in  open  court  denies,  upon  oath,  the  truth  of  deSes  u'^on 
the  facts  proposed  to  be  sworn  to  by  the  plaintiff.  °^"^- 

§  2314.  The  plaintiff  must  give  the  defendant,  or  his  attor-  Five-days  no- 
ney,  five  days'  notice  of  his  intention  to  establish  the  demand  ^l^en^defen- 
by  his  own  oath,  unless  the  defendant  resides  out  of  the  fifg  ■n^the"'^' 
county,  and  has  no  attorney  of  record  within  the  county,  in  county ;  if 
which  case  a  notice  filed  in  the  clerk's  office  five  days  has  the  left  with  the 
same  effect.  ^^^'•^"'■''• 

§  2315.  The  two  preceding  sections  do  not  apply,  when  Does  not  ap- 
executors,  administrators,  trustees  or  guardians  are  defendants.  e!;utoK,"&c^,' 

§  2316.  When  usury  is  relied  on  as  a  defence,  the  defend-  'defendants, 
ant  having  given  ten  days'  notice  to  the  plaintiff  or  his  attor-  ^v?n°g'^notice 
ney,  of  his  intention  to  do  so,  is  a  competent  witness  to  prove  Jfj^^^/'^'' 
the  usury,  if  the  plaintiff"  was  the  lender,  unless  the  plaintiff"  plaintiff  was 
denies  on  oath,  in  open  court,  the  truth  of  the  facts  proposed  un'iesTp'iain- 
to  be  sworn  to  by  the  defendant.  o^oft'h.^^ " 

§  2317.  If  the  borrower  be  dead  his  legal  representative  Representa- 
is  entitled  to  the  benefit  of  the  preceding  section,  by  swear-  borrower 
ing  that  he  believes  the  contract  to  be  usurious.  ^medlfe^ce 


ARTICLE  III. 

Of    t/ie   irrocuring    testimony    hy   deposition. 

Sec.  i  Sec. 

2318.  Casc-s  ill   which  testimooy   may    2325.  Commissionei- to  issue  subpa?uas 
be  taken  by  deposition.  for  witnesses ;  default  proved 


2319.  Steps    taken     before     issue    of 

commission. 

2320.  Interrogatories  may  be  filed  and 
notice  given  by  the  clerk. 


by  his  certificate. 

2326.  Depositions   tlius  taken,    read  in 

evidence. 

2327.  Depositions,  except   of  females, 


2321.  M<ide  of  giving  notice  Avhen  par- !  taken  de  bene  esse. 


ty    resides  out  of  the  county. 

!322.  Duty  of  the  commissioner  in  ex- 
ecuting the  commission. 

J323.  Effect  of  commissioner's  certifi- 
cate and  r<'turD. 

i32i.  Fine  for  failure  to  appear  before 
conimissioner ;  pooceeding  to 
recover  it. 


2328.  Objections  to  the   -whole  deposi- 

tion taken  before  trial  and  not 
afterwards. 

2329.  Fees  of  witnesses  before  commis- 

sioner,  taxed   in   the   bill   of 
costs. 


§  2318.  The  evidence  of  witnesses  may  be  taken  by  depo-  cases  in 
sition,  in  civil  cases  by  either  party  :  mdnTmaybe 

1.  Where  the  mtncss  is  a  female.  Jfo'^uion^ '*'" 

2.  Where  the  witness  from  age,  infirmity  or  sickness  is 
unable  to  attend  court. 

3.  Where  the  witness  resides  more  than  one  hundred  miles 
from  the  place  of  trial,  computing  by  the  route  usually  trav- 
elled, or  resides  out  of  or  is  absent  from  the  state. 
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[title  1, 


Commission 
to  issue  on 
filing  affida- 
vit of  the 
grounds. 


Notice  to  ad- 
verse party. 


Or  interroga- 
tories filed 
and  notice 
thereof  given 
by  the  clerli. 


Notice  when 
party  resides 
out  of  the 
county. 


Duty  of  the 
commission, 
er  in  execu- 
ting the  com- 
mission. 


Certificate  of 
commission- 
er evidence 
of  identity  of 
witness  and 


-i.  Where  the  witness  is  about  to  leave  the  state,  and  will 
probably  not  return  until  after  the  trial. 

5.  Where  the  claim  or  defence,  or  a  material  part  thereof, 
depends  exclusively  on  the  evidence  of  the  witness. 

6.  Where  the  witness  is  governor  of  the  state,  treasurer, 
comptroller,  chancellor,  judge,  clerk  or  sheriff  of  a  court  of 
record,  president,  director  or  other  officer  of  a  bank  incorpo- 
rated in  this  state,  post  master  or  any  other  officer  of  the 
United  States,  practicing  physician  or  lawyer,  or  is  constantly 
employed  on  any  steam  boat  or  other  water-craft,  or  about 
the  engine  or  other  machinery  of  any  rail  road,  plank  road  or 
manufactory. 

§  2319.  The  party  desiring  to  take  such  deposition,  must 
make  affidavit  before  a  justice  of  the  peace  of  the  state  or 
clerk  of  the  court,  setting  forth  some  one  or  more  of  the 
above  causes  for  taking  such  deposition,  and  that  the  witness 
is  material,  which  must  be  filed  in  the  cause,  and  thereupon 
the  clerk  must  issue  a  commission  to  one  or  more  persons  to 
take  such  deposition,  and  prescribe  the  notice  to  be  given  to 
the  opposite  party  or  his  attorney,  of  the  time  and  place  of 
taking  it.  If  the  party  on  whom  the  notice  is  to  be  served 
resides  out  of  the  county  and  has  no  attorney  of  record,  it  is 
sufficient  to  file  the  same  with  the  papers  in  the  cause,  the 
length  of  time  prescribed. 

§  2320.  Or  the  party  after  making  affidavit  may  file  with 
the  clerk  interrogatories  to  be  propounded  to  the  witness,  of 
which  he  must  give  the  opposite  party  or  his  attorney  notice 
in  writing,  who  has  ten  days  thereafter  to  file  cross  interrog- 
atories, to  which  the  party  filing  the  interrogatories  may  file 
rebutting  interrogatories ;  after  the  expiration  of  the  ten  days 
a  commission,  accompanied  by  a  copy  of  the  interrogatories, 
cross  and  rebutting,  if  filed,  must  be  issued  by  the  clerk  to 
take  the  deposition,  which  may  be  taken  at  such  time  and 
place  as  the  commissioner  shall  appoint. 

§  2321.  If  the  party  to  whom  notice  is  to  be  given  under 
the  provisions  of  the  preceding  section,  resides  out  of  or  is 
absent  from,  and  has  no  attorney  of  record  within  the  county, 
notice  may  be  given  by  filing  the  interrogatories  in  the  office 
of  the  clerk  for  ten  days. 

§  2322.  It  is  the  duty  of  the  commissioner  to  reduce  the 
answers  of  the  witness  to  writing  or  cause  it  to  be  done  by 
the  witness  himself  or  some  impartial  person,  as  near  as  may 
be  in  the  language  of  the  witness,  having  first  sworn  him  to 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth ; 
and  the  deposition  when  comj)lete  must  be  by  him  enveloped 
together  with  the  commission  and  any  document  which  may 
have  been  deposed  to,  sealed  and  directed  to  the  clerk  of  the 
court  where  the  cause  is  pending,  with  the  title  of  the  cause 
indorsed  thereon. 

§  2323.  The  certificate  of  the  commissioner  of  the  manner, 
time  and  place  of  taking  the  deposition,  and  that  he  has  per- 
sonal knowledge  of,  or  has  had  proof  made  before  him  of  the 
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personal  identity  of  tlie  witness,  shall  be  presumptive  evi-  ofume.piace, 
dence  of  the  facts  stated  by  him,  and  the  package  may  be  deposiuon  "^ 
sent  by  mail  or  by  private  conveyance  to  the  clerk.  sentbymaii. 

§  2324.  Any  witness  whose   testimony  is  thus  required,  Fine  for  neg- 
and  who  fails  on  due  notice  to  appear  before  the  commis-  tend  before 
sioner  and  give  evidence,  forfeits  to  the  party  aggrieved  the  slOTei""pro- 
sum  of  one  hundred  dollars,  for  which  judgment  may  be  ceedin^tore- 

'  ,  •  T  *  "»  1  ?  cover  It. 

rendered  by  the  court  where  the  cause  is  pending,  nve  days 
notice  in  writing  having  been  given  him,  that  such  motion 
will  be  made ;  and  is  also  liable  at  the  suit  of  the  party  ag- 
grieved, to  an  action  for  damages ;  but  such  witness  ma}^ 
make  his  excuse  as  in  other  cases. 

^  2325.  The  commissioner  has  power  to  issue  subpoenas  commission- 

„     <J       .  1-1  1  -^     T    1  1  1        •  (Y*  ^^  issues  sub- 

for  Witnesses,  which  ma}'  be  served  by  the  sherin  or  any  p«nas  for 
constable,  and  the  certificate  of  the  commissioner  that  he  Ind^faiN 
failed  to  appear,  together  with  the  return  of  the  officer,  is  ^y\'?sclrt1fi- 
proof  of  the  fact.  cate. 

§  2326.  Any  deposition  thus  taken,  may  be  read  in  evi-  Depositions 
dence,  so  far  as  the  same  is  pertinent  to  the  issue  and  legal  read  in  evi- 
evidence ;  and  if  the  package  bears  no  marks  of  violence  or  '^^^^^  ^^'^^ 
evidence  of  mutilation,  must  be  presumed  to  be  as  it  came  as  when  sent 

TTTPi  ••  '11  •     by  the  com- 

iTom  the  hands   oi  the  commissioner,   until  the  contrary  is  missioner. 
shown. 

§  2327.  When  the  deposition  of  a  witness  is  taken  for  any  oepof  ions, 

o  11-r'iii  ••  1        except  ot  re- 

other  cause  than  being  a  lemale,   the  deposition  cannot  be  males,  taken 
used,  if  it  appear  at  the  trial  that  the  cause  for  which  it  was 
taken  does  not  exist,  unless  such  witness  is  dead,  insane  or 
resides  more  than  one  hundred  miles  from  the  place  of  trial. 

§  2328.  All  objection  to  the  admissibility  of  the  entire  objections  to 
deposition  in  evidence,  must  be  made  before  entering  on  the  position  to  be 
trial,  and  not  after,  unless  the  matter  is  not  disclosed  in  the  tr^^  ^^^""^ 
deposition,  and  appears  after  the  commencement  of  the  trial. 

S  2329.  AVitnesses  who  attend  and  testifv,  with  or  without  ^^^^^  °f/"- 

o  .__  _  J  T      ^      _  nesses  before 

a  subpoena,  are  on  the  certificate  ol  the  commissioner  oi  the  commission- 
distance  travelled,  and  number  of  days'  attendance,  &c.,  enti-  bui  of  cosL 
tied  to  the  same  compensation  as  other  witnesses,  and  the 
commissioner  to  twenty  cents  for  every  hundred  words,  all 
of  which  must  be  taxed  in  the  bill  of  costs,  upon  the  certifi- 
cate of  the  commissioner. 


ARTICLE  IV. 

Examination  of  the  parties  by  interrogatories. 

Sec.  I  Seo. 

2330.  Intorrogatoi'ies  filed   to  adverse  \  2333.  Impertinent  questions   need  not 
pai'ty  on  affidavit  of  materiality.  {  be  answered. 

2334.  Proceedings  on  failure  to  answer, 
or  answer  freely. 

2335.  The  answer  may  be  contradicted. 

2330.  All  ]X'rtinent  questions,  not  in- 
volving a  prosecution,  must  be 
answered 


2331.  Interrogatories  served  on  him,  or 

if  a  non-resident,  commL^sion  to 
issue  t<j  exaniLie  him. 

2332.  Answers  duly  sworn  to  are  evi- 

dence, tkc. 
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[title  1, 


Interrogate-  §  2330.  Eitliei  party  to  any  civil  suit  desiring  the  testi- 
fifedTo^^he'^  mony  of  his  adversary,  may  file  with  the  clerk  interrogato- 
adverge  par-  j.[qq  ^q  "[^g  propoundcd  to  him,  with  an  affidavit  that  the 

tyon  affidavit  r      r  .'  .  n       i  •        •        -i 

of  materiaii-  answers  thereto  will  be  material  testimony  lor  him  m  the 
*^"  cause. 

If  the  party  §2331.  If  the  party  whosc  testimony  is  required  resides 
stite  wm-'  °^  out  of  the  state,  the  clerk  must  issue  a  commission  to  take 
mission  to  is-  J^ig  testimoiiy,  to  which  a  copy  of  the  interrogatories  must  be 
ine  him,'  oth-  appended ;  if  he  resides  within  the  state,  the  party  desiring 
ofTnt*erro°g'a^  his  tcstimony  must  serve  him  with  a  copy  of  the  interroga- 
tories served  torics,  wliicli  mav  he  executed  bv  the  sheriff. 

§  2332.  The  answers  to  the  interrogatories,  duly  sworn  to 
before  the  clerk  or  any  justice  of  the  peace,  are  evidence  in 
the  cause,  when  offered  by  the  party  taking  them. 

§  2333.  If  the  interrogatories  are  not  pertinent  to  the  issue, 
or  matter  in  dispute  between  the  parties,  there  shall  be  no 
obligation  to  answer  them;  and  if  answered,  the  answers  may 
be  suppressed  by  the  court  at  the  trial. 

§  2334.  If  answers  to  the  interrogatories  are  not  filed 
Proceedings  withiii  sixt}'"  days  after  service  of  a  copy  of  the  interrogato- 
on  failure  to  j-^gg    Qr  whcii  thc  aiiswcrs  are  not  full  or  are  evasive,  the 

answer  or  to  '  ' 

answer  fully,  court  iiiay  Cither  attach  the  party  and  cause  him  to  answer 
fnlly  in  open  court,  or  continue  the  cause  until  full  answers 
are  made,  or  direct  a  non-suit  or  judgment  by  default  to  be 
entered. 

§  2335.  A  resort  to  this  mode  of  obtaining  evidence  does 
not  preclude  the  j^arty  calling  for  it  from  adducing  other  proof 
of  the  same  facts,  or  from  contradicting  it. 

§  2336.  Under  the  provisions  of  this  article  the  party  is 
bound  to  answer  all  pertinent  interrogatories,  unless  by  the 
answer  he  subjects  himself  to  a  criminal  prosecution. 


Answers  du- 
ly sworn  to 
are  evidence 


If  questions 
are  imperti- 
nent they 
need  not  be 
answered,  if 
answered 
may  be  sup 
pressed. 


The  answer 
may  be  con 
tradicted. 


All  pertinent 
questions  not 
involving  a 
prosecution 
must  be  an- 
swered. 


ARTICLE  V. 


Proceedings  to  2^€r2Jetiiate  testimony. 


Szc. 

2337.  Testimony  may  be  perpetuated. 

2338.  AffidaYit    filed    specifying    the 

grotmds. 

2339.  Ordev   for  examination,  and  no- 

tice to  adA'erse  party. 

2340.  If  to   a  non-resident,  made   by 

publication. 

2341.  Contents  of  the  notice. 

2342.  Apphcant  pays  the  costs. 

2343.  Examination  of  the  ■witnesses. 

2344.  Examination  reduced  to  writing, 


Sec. 

certified  and  filed  in  office  Avith 
the  other  papers. 

2345.  Return  of  the  sheriff  proof  of  the 

facts  stated. 

2346.  Depositions  so  taken  evidence,  if 

witnesses  cannot  be  obtained. 

234'7.  Effect  of  such  dej^ositions  as  evi- 
dence. 

2348.  Fees  of  judge  of  probate,  register 
and  sheriff. 


Testimony 
may  be 


§  2337.  The  testimony  of  a  witness  may  be  taken  condi- 
petuated.^'^'^'  tioually,  and  perpetuated  as  provided  in  this  article. 
Affidavit  §  2338.  The  applicant  must  make  affidavit  before  a  circuit 

^'g'^groun^^'  OT  probate  judge,  or  register  in  chancery,  stating: 
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1.  That  lie  is  a  party,  or  expects  to  be  a  party  to  a  suit, 
either  at  law  or  in  equit}^,  in  a  court  of  this  state. 

2.  That  the  testimon}^  of  a  \\dtness,  whose  name  and  place 
of  residence  is  stated,  is  necessary  to  the  prosecution  or 
defence  of  such  suit,  and  generally  the  facts  expected  to  be 
proved  by  such  witness. 

3.  If  such  suit  be  not  actually  commenced,  the  name  of  the 
party  who  is  exj)ected  to  be  adverse  to  the  party  in  such  suit, 
and  his  residence,  and  that  he  is  of  full  age. 

§  2339.  Such  judge  or  register  must  thereupon  make  an  order  for  ex- 
order  allowing  the  examination  of  the  witness,  and  if  the  a™d°nouc^  to 
adverse  party,  or  the  party  expected  to  be  adverse  to  the  adverse  par- 
application,  resides  in  this  state,  a  copy  of  such  application, 
and  notice  of  the  time  and  place  of  the  examination,  must  be 
given  to  such  adverse  or  expected  adverse  party,  at  least  ten 
days  before  such  examination. 

§  23-10.  If  such  adverse  party,  or  expected  adverse  party,  ifanon-resi- 
is  a  non-resident,  notice  of  such  application  must  be  given  by  by'pubiica^- 
publication  in  such  paper  as  may  be  directed  by  the  judge  *'°°- 
or  register,  for  six  successive  weeks,  and  a  newspaper  con- 
taining such  publication  sent  by  mail  to  the  residence  of  such 
adverse  party,  directed  to  him,   once  a  week  for  the  three 
first  weeks  of  the  publication. 

§  2341.  The  notice  as  published  must  contain  a  copy  of  contents  of 
the  application,  and  notice  of  the  time  and  place  of  taking 
the  examination,  which  must  not  be  less  than  three  months 
from  the  time  of  the  first  publication. 

§  2342.  The  applicant  must  pay  the  expenses  of  the  publi-  Applicant 
cation.  costs. 

§  2343.  Upon  the  application  and  notice  being  returned  Examination 
executed  by  the  sheriff,  if  such  adverse  or  expected  adverse  ° 
party  is  a  resident  of  the  state,  or  upon  proof  of  the  notice 
required  by  section  2340  if  a  non-resident,  such  judge  or 
register  must  take  the  deposition  of  the  witness  at  the  time 
and  place  appointed,  and  the  examination,  if  necessary,  may 
be  continued  from  day  to  day  until  completed. 

§  2344.  Every  question  answered,  or  declaration  of  the  ^eTucldto°° 
A^itness,  must  be  taken  dovai,  the  deposition  when  completed  ^J^^'^s  cer- 
carefully  read  to  and  subscribed  by  the  witness,  certified  by  eied  in  oflsce 
the  judge  or  register,  and  immediately  thereafter  filed  in  the  Tr  papers!*" 
ofl&ce  of  the  clerk  of  the  circuit  court  of  the  county  in  which 
it  was  taken,  with  the  order  for  the  examination  of  such  wit- 
ness, the  affidavit  on  v/hich  the  same  was  granted,  and  the 
application  and  notice,  with  the  return  of  service  indorsed 
thereon  by  the  sheriff,  or  the  affidavit  proving  the  publica- 
tion and  transmission  of  the  papers  containing  the  same,  to 
such  adverse  party. 

§  2345.  The  return  of  the  sheriff  on  the  affidavit  so  filed  Return  of  the 
is  presumptive  evidence  of  the  facts  therein  stated,  and  the  ^hTfacIs"^*^ 
clerk  must  record  all  the  papers  so  returned  to  him.  *'^''^''- 

§  2346.  If  a  trial  be  had  between  the  persons  in  the  affida-  Depositions 
vit  described  as  parties  actual  or  expectant,  or  their  success-  dene"  in  any 
28 
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EVIDENCE. 


[title  1, 


subsequent 
trial  if  the 
witness  be 
dead  or  in- 
sane. 

Effect  of  sucii 
depositions 
as  evidence. 


ors  in  interest,  upon  proof  of  tlie  death  or  insanity  of  the 
witness  at  the  time  of  such  trial,  the  deposition,  or  a  certified 
copy  thereof,  may  be  given  in  evidence  by  either  party. 

§  2347.  The  deposition  so  read  in  evidence  has  the  same 
effect  as  the  oral  testimony  or  the  deposition  of  such  witness, 
and  no  other;  and  every  objection  to  the  witness,  or  to  the. 
relevancy  of  any  question  put  to  him  or  of  any  answer  made 
by  him,  may  be  made  in  the  same  manner  as  if  he  was  orally 
examined  on  the  trial,  or  as  if  his  deposition  had  been  taken 
in  the  case. 
Feesoftiie        g  2348.  The  judgc  of  probatc  and  register  are  entitled  for 
bate!r°egi^t°r  copy  of  application,  and  taking   questions,    recording   the 
and  sheriff.    gr^^-^Q^  j^^^^]^  auswcrs,  to  twcnty-fivo  cents  for  each  hundred 
words  ;  for  the  other  duties,  one  dollar  on  each  application, 
to  be  paid  by  the  applicant.     The  sheriff  for  serving  and  re- 
turning the  application,  one  dollar. 


ARTICLE  VI. 

Demurrer  to  evidence. 


Sec. 

2349.  When  allowed. 

2350.  Effect  of  demurrer  to  evidence. 

2351.  Testimony  to  be  ^vritteu  out  and 

becomes  pai't  of  the  record. 


Sec. 

2352.  If  judgment  be  for  plaintiff,  and 
damages  uncertain,  the  jury 
must  assess  the  damages. 


§  2349.  In  all  actions  upon  contracts,  when  the  testimony 
on  both  sides  is  written,  either  party  may  demur  thereto ; 
when  the  testimony  on  either  side  is  parol,  the  opposite  par- 
ty, having  offered  no  parol  testimony,  may  also  demur  there- 
to ;  and  the  other  party  must  be  required  by  the  court  to 
join  in  the  demurrer. 

§  2350.  The  effect  of  a  demurrer  to  evidence,  is  an  admis- 
sion by  the  party  demurring,  of  the  truth  of  the  evidence  de- 
murred to,  and  of  every  inference  or  conclusion  which  a  jury 
could  legally  deduce  therefrom ;  and  devolves  on  the  court 
the  determination  of  the  issue  of  fact  between  the  parties,  as 
well  as  the  law. 

2351.  Upon  a  demurrer  to  the  evidence  being  tendered, 
fje  m-Ttten '"  the  court  must  reduce  the  testimony  to  writing,  or  cause  it 
conleTa  part  to  bc  douc ;  wMch  bciug  sigucd  by  the  judge,  constitutes 
of  tiie  record.  ■pr^J.^  of  the  rccord. 

If  judgment       g  2352.  If  the  court  determine  the  issue  for  the  plaintiff,  a 
tiff  the  j'ury'^"  jury  must  be  immediately  empannelled  to  ascertain  the  dam- 
thelamlges,  ^g^s,  if  Unliquidated ;  or  the  jury,  if  one  has  been  empan- 
nelled, may  be  required  to  assess  the  damages  conditionally, 
previous  to  their  being  discharged. 


Demurrers  to 
evidence ; 
when  al- 
lowed. 


Effect  of  a' 
demurrer  to 
evidence. 


Testimony  to 


CHAP.    11.]  BILLS   OF   EXCEPTION  435 

CHAPTER  XL 

BILLS   OF    EXCEPTION. 

Sec.  j  Sec. 

2353.  Bills  of  exception  taken    during  )  judge  refuses  to  sign  a  correct 

the  trial.  \  bill. 

2354.  BiU  to  state  the  point  excepted  j  2357.  Plaintiff  suffering  a  non-suit,  may 


to,  and  when  stated  correctly, 
must  be  signed   by  the  judge. 

2355.  Charges  asked,  to   be  ui  writing, 

and  given  or  refused  as  asked. 

2356.  Supreme  com-t  hears  evidence  as 

to  the  point  excepted  to,  when 


take  a  bill  of  exceptions. 
2358.  Such  biUs   to  be   signed  during 
Court,  or,  by  consent  of  conn- 
sel,  within  ten  days  after. 


§  2353.  Either  of  the  parties  in  any  civil  case  during  the  Biiiofexcep- 
trial  of  the  cause,  may  reserve,  by  bill  of  exceptions,  any  ^^in^^t^r 
charge,  opinion,  or  decision  of  the  court,  touching  the  cause  trial.  ° 
of  action,  and  which  would  not  otherwise  appear  of  record. 

§  235-i.  The  bill  must  be  tendered  by  the  party  supposing  Biiitostate 
himself  aggrieved,  stating  the  point,  charge,  opinion,  or  de-  cept^uo,^'"^" 
cision,  wherein  the  court  is  supposed  to  err,   with  such   a  JlJlfst  bT"^*'* 
statement  of  the  facts  as  is  necessary  to  make  it  intelligible ;  signed,  &c. 
and  if  correctly  stated,  it  is  the  duty  of  the  presiding  judge 
to  sign  the  same,  Avhich  thereby  becomes  a  part  of  the  record. 

S  2355.  Charges  moved  for  by  either  partv,  must  be  in  cimrges  ask- 

■    •  -,  "t  .  fi'i-  1  ■    ^     eamustbem 

writmg,  and  must  be  given  or  reiused,  m  the  terms  m  which  writing  and 
they  are  written  ;  and  it  is  the  duty  of  the  judge  to  write,  Fulld  as  ask- 
"  given,"  or  "refused,"  as  the  case  may  be,  on  the  document,  do,'seTby?he 
and  sign  his  name  thereto ;  which  thereby  becomes  a  part  of  J^'^se  as  a 
the  record,  and  maybe  taken  by  the  jury  with  them  on  their  record. 
retirement. 

§  2356.  If  the  judge  fail,  or  refuse  to  sign  a  bill  of  excep-  Evidence  re- 
tions,  the  point  or  decision,  and  the  facts  being  truly  stated,  pfemecowt' 
he  is  guilty  of  a  high  misdemeanor  in  office,  and  the  supreme  as  tojefusai 
court  must  receive  such  evidence  of  the  facts  as  may  be  sign  Incorrect 
deemed  by  it  satisfactory,  and  proceed  to  hear  the  cause,  as  t/o^ns.^  '^'"^^^' 
if  the  bill  had  been  signed  by  the  court. 

§  2257.  When  from  any  decision  of  the  court  on  the  trial  I'lamtiff  suf- 
of  a  cause,  it  may  become  necessary  for  the  plaintiff  to  suffer  suVtmay take 
a  non-suit,  the  facts,  point,  or  decision,  may  be  reserved  for  ceptiona  ^^" 
the  decision  of  the  supreme  court  by  bill  of  exceptions,  as  in 
other  cases. 

§  2358.  No   bill   of  exceptions  can   be  signed  after  the  eiiis  of  ex- 
adjournment  of  the  court,  during  which  the  exception  was  sipiedta"  ^'^ 
taken,  unless  by  consent  of  counsel  in  writing,  when  it  may  term  time. 
be  signed  within  ten  days  thereafter,  except  in  such  cases  as  Exception, 
is  otherwise  provided. 
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PART  8.] 


REMOVAL   OF   TRIAL. 

CHAPTEE  XII. 


[title  1, 


OF   THE    REMOVAL   OF   THE   TRIAL. 


Sec. 

2359.  Venue   changed    on    motion    of 

either    party;    changed    but 
once. 

2360.  Depositions   of  witnesses  in  the 

county  taken  on  such  change. 

2361.  Subpoenas  command  attendance 

at  place  of  trial. 


Sec. 

2362.  Change   of  trial  to  new  county 

formed  where   defendant  re- 
sides. 

2363.  Clerk's   duty   in  transmission  of 

papers  in  such  eases. 

2364.  Pay  of  messenger  carrying  the 

papers. 


be  chan^'ed        §  2359.  Either  of  the  parties  to  a  civil  suit,  may  move  the 

on  motion  of  court  to  chaiige  the  venue,  at  any  time  before  final  trial,  and 

either  party.  ^^^  ^ourt  is  authorized  to  direct  such  change  to  the  nearest 

county  free  from  exception,  as  to  either  of  the  parties,  to  be 

determined  by  affidavits ;  the  party  applying  for  such  change 

making  afiidavit,  that  he  cannot  have  a  fair  and  impartial 

Venue  not  to  trial,  for  rcasous  and  causes  therein  set  forth,  in  the  county 

more  thfn*^    whcrc  the  suit  is  pending.     The  same  party  cannot  change 

once-  the  venue  but  once. 

Depositions  §  2360.  Wlicu  thcrc  has  been  a  change  of  venue,  the  par- 
te the'county  ^J  opposcd  to  such  chaugc  may,  in  civil  cases,  take  the  dep- 
M  change  "of  ^sitiou  of  all  witncsscs  residing  in  the  county  from  which  the 
venue.  °  vcuuc  has  bccu  changed,  under  the  same  rules  and  regula- 
tions as  now  provided  by  law  for  taking  depositions  in  other 
cases. 

§  2361,  It  is  the  duty  of  the  clerk  of  the  court  where  the 
cause  was  instituted,  or  is  pending,  unless  otherwise  directed, 
to  issue  subpoenas  to  all  witnesses,  to  attend  the  place  to 
which  the  venu.e  is  changed. 

S  2362.  In  like  "manner,  where  new  counties  are  formed 


Subposnas  to 
attend  at  the 
place  to 
which  the 
venue  is 
changed. 


Trial  remov- 

countyT/de-  ^^^^  '^^  ^^^  couutics,  the  Original  papers  of  all  unfinished  busi- 

fendant  re- 

"^ '  ■     transcript  of  all  orders  made  in  the  cause,  must  be  transmit- 


of  papers,  &c. 


ness  in  the  county  where  the  defendant  resided,  with  a 
transcript  of  all  orders  made  in  the  cause,  must ' 
ted  to  the  new  county  as  soon  as  it  is  organized. 
Clerk's  duty  §  2363.  Whcu  a  change  of  venue  is  directed,  the  clerk  of 
venM  te^  "^  t^6  court  must  make  a  transcript  of  all  the  minutes,  orders 
transmission  and  proccediugs  in  the  cause,  with  his  certificate,  and  the 
seal  01  his  court  annexed,  that  it  is  a  true  copy ;  which,  to- 
gether with  all  the  original  papers,  he  shall  envelope  and  se- 
curely seal,  with  his  name  written  across  the  seals,  together 
with  his  certificate  on  the  back  thereof,  that  the  enclosed  pa- 
pers, numbered  from  1  to ,  include  all  the  original  pa- 
pers in  the  cause,  (naming  it ;)  which  attestation  and  certifi- 
cate must  be  received  as  true,  until  the  contrary  is  shown. 
This  package  he  may  deliver  himself,  or  send  by  a  messen- 
ger ;  and  if  not  mutilated  or  defaced,  must  be  presumed  to 
be  as  it  came  from  the  hands  of  the  clerk. 

§  2364.  The  clerk  or  messenger  is  entitled  to  five  cents  per 
mile,  and  tolls  and  ferriages,  going  and  returning,  which 
must  be  paid  in  advance  by  the  party  applying  for  the  change 
of  venue.  If  paid  by  the  opposing  party,  to  be  taxed  in  the 
bill  of  costs  against  his  adversary. 


Pay  of  mea- 
Benger  hav- 
ing the  pa- 
pers. 


CHAP.  13.]    PROCEEDINGS  IN  CERTAIN  CASES. 

CHAPTER  XIII. 
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PROCEEDINGS  WHERE  SUIT  IS  BROUGHT,  OR  VERDICT  IS  REN- 
DERED, FOR  A  LESS  AMOUNT  THAN  THAT  FOR  WHICH 
THE  COURT  HAS  JURISDICTION,  AND  CALCULATION  OF 
INTEREST   BY   THE    CLERK. 


Sec. 

2365.  Non-suit  if  plaintiff  sues  or  recov- 

ers a  verdict,  for  a  less  amount 
than  that  for  which  the  court 
has  juiisdiction. 

2366.  Calculation  of  interest,  etc.,  and 


Sec. 

damages  on  a  bill,    on  judg- 
ment by  default. 

236Y.  Judgment   on   pemil  bond,  only 
for  amount  due. 


§  2365.  If  suit  be  brought  on  any  moneyed  demand,  for  a  smt  dismiss- 
less  amount  than  that  of  which  the  court  has  iurisdiction,  the  ^d  if  plaintiff 

u  7  suGs  for  or 

suit   must  be   dismissed ;    or   if  suit  be  brought   for  such  recovers  a 

amount,  and  a  less  sum  be  recovered,  unless  the  amount  is  ifmit  o°the*'^ 

reduced  below  that  of  which  the  court  has  jurisdiction,  by  a  ^-"tfj^  •'""^" 

set-off  successfully  made  by  the    defendant,  the  judgment 

must  be  set  aside  and  the  suit  dismissed,  unless  he,  or  some 

one  for  him,  make  afiidavit,  which  must  be  filed  in  the  cause,  Exceptions. 

that  the  amount  sued  for  is  actually  due,  and  that  a  recovery 

for  the  true  amount  was  prevented  by  failure  of  proof,  the 

interposition  of  the  statute  of  limitations,  or  some  other  sufl&- 

cient  cause,  to  be  j  udged  of  by  the  court ;  and  in  that  event, 

he  must  have  judgment  for  the  reduced  sum. 

§  2366.  In  all  actions  founded  on  any  instrument  of  writ-  injudgments 
ing,  ascertaining  the  plaintiff's  demand,  if  judgment  by  de-  &c.  derk  cai- 
fault,  nil  dicit,  or  on  demurrer  be  rendered  for  the  plaintiff,  cuiatesthea- 
such  judgment  may  be  entered  up  by  the  clerk,  under  the  di-  debt  if  for  a 
rection  of  the  cou.rt,  without  the  interverition  of  a  jury ;  and  sum,'^ordlm- 
the  clerk  must  compute  the  interest;  and  in  case  of  a  bill  of  ^p^'°Ji^^'ii 
exchange,  the  damages,  if  any  be  due  thereon. 

§  2367.  In  all  actions  which  are  brought  on   any  penal  judgments 
bond,  for  the  payment  of  money,  whenever  the  plaintiff  re- bond'oniV  for 
covers,  judgment  must  be  entered  for  no  more  than  principal  amoimt  due. 
and  interest  due  on  the  bond. 


^^x^ 


CHAPTER  XIY. 


APPEALS     FROM     JUSTICES     OF     THE    PEACE, 
REMOVED   BY   CERTIORARI. 


AND      CAUSES 


Sec. 

2368.  Appeals  and  cases  by  certiorari, 

tried  at  first  term,  (fee. 

2369.  If  for  less  sum  than  twenty  dol- 

lars, tried  without  a  jury. 
23Y0.  Damages,  if  taken  for  delay. 

2371.  Costs  in  such  cases;  discretion  as 

to  costs. 

2372.  On  affirmance,  judgment  render- 

ed against  sureties. 


Sec 
2373. 


2374. 


Not  dismissed  for  defect  in  bond. 
Or,  if  party  is  willing  and 
ready  to  amend  it. 

Not  tried  at  the  first  tenn  unless 
on  notice  of  five  days,  unless 
defendant  reside  in  anotlier 
county. 
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COSTS. 


[title  1, 


2368.  Appeals  and  writs  of  certiorari,  from  judgments 
of  justices  of  the  peace,  must  be  tried  at  tlie  first  term,  unless 


term  without 
regard  to 
defects  in 
proceedings. 

If  for  less 
sum  than 
twenty  dol- 
lars to  be 
tried  by  the 
court,  if 


lay. 


Costs  in  such 
cases. 


Appeals  and 
certiorari 
from  justice's 

IrieTat'  first  good  cause  bc  sbown  for  a  continuance,  according  to  equity 
and  justice,  without  regard  to  any  defect  in  the  summons  or 
other  proceeding  before  the  justice. 

§  2369.  When  the  sum  claimed  does  not  exceed  twenty 
dollars,  the  cause  must  be  tried  by  the  court,  without  the  in- 
tervention of  a  jury.  When  it  exceeds  twenty  dollars,  upon 
an  issue  to  be  made  up  under  the  direction  of  the  court  and 

greater  by  a  tried  bv  a  iurV. 

jury  J         o       tj  _ 

Damages  if        §  2370.  If  it  appear  that  the  appeal  or  certiorari  was  ta- 
taken'forde-  j^eu  for  delay  merely,  fifteen  per  cent,  damages  may  be  as- 
sessed. 

§  2371.  If  the  defendant  appeals,  or  obtains  a  writ  of  cer- 
tiorari, and  the  judgment  of  the  circuit  court  is  for  less  than 
the  judgment  of  the  justice,  the  court  may  tax  either  party 
with  the  costs,  or  both  parties  with  any  portion  thereof.  If 
the  plaintiff  appeals,  and  does  not  recover  more  than  the 
amount  for  which  the  justice  rendered  judgment,  he  must  be 
taxed  with  the  costs. 

§  2372.  When  the  judgment  is  affirmed,  on  appeal  or  cer- 
me^'nti-ender-  tiorari,  judgment  must  be  rendered  by  the  court  against  the- 
gain^st^sure-  surcty,  as  wcU  as  the  principal,  Avhich  must  include  the  costs 
*^^^-  of  the  inferior  and  appellate  court. 

Appeals,  &c.,  §  2373.  No  appeal  or  certiorari  must  be  dismissed  for  any 
fo/Sun'^  defect  in  the  appeal  bond,  or  bond  given  to  obtain  the  certio- 
bondif party  ran,  if  thc  party  is  willing  to  execute  a  suffi.cient  bond  or 
undertaking. 

§  2374.  No  appeal  or  certiorari  shall  be  tried  at  the  first 
term,  unless  it  appear  that  five  days'  notice  in  writing  has 
been  given  to  the  opposite  party,  his  agent,  or  attorney,  but 
in  such  case  must  be  continued  until  the  next  term. 


On  afSrm- 

ance,  judg- 


is  willing  to 
amend  it. 


Appeals,  &c., 
not  tried  at 
first  term  un- 
less motion 
has  been 
served  for 
five  days. 


CHAPTEK  XV. 


COSTS. 


Article  1.  Taxation  and  relaxation  of  costs. 
"        2.  Security  for  costs. 

ARTICLE  I. 

Taxation  and  retaxation  of  costs. 


Sec. 

2375.  Costs  given  to  successful  party. 

2376.  In  actions  for  damages  no  more 

costs  than  damages  allowed, 
"when  verdict  is  for  less  than 
twenty  dollars. 

2377.  Defendant  proving  usuiy  recov- 

ers costs. 


Sec. 

2378.  Costs   of  set-off,  if  sustained,  to 

be  recovered  by  defendant. 

2379.  Fees   of  witnesses   for  mileage 

and  attendance. 

2380.  Certificates   given  witnesses    of 

mileage  and  attendance. 
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Sec.  i  Sec. 

2381.  Attendance,  <fec.,  proved  in  tliree  !  fendaut,     plaintiff    pays   the 

days  after  judgment.                 ,  costs. 

2382.  Only  one  party  to   be  charged  !  2390.  An  attorney's  fee  taxed  for  de- 

by  witness.                                 i  fendants  who   succeed,  when 

2383.  Beneficial  plaintiffpays  the  costs.  I  jDlaintiif  recovers  against  the 

2384.  Costs  of  transcripts  from  other  i  others. 

courts,  taxed  in  the  bill.           i  2391.  If  the  plaintiff  fail  as  to  one  de- 

2385.  Fees  for  certificates,  <fec.,  taxed  i  fendant,  he  recovers  his  costs 

in  the  bill.                                   1  of  hun. 

2386.  Costs  on  a  plea,  "since  the  last    2392.  Only  two  witnesses  charged  for 

continuance."                              I  to  prove  one  fact.    Exception. 

238'7.  Witness  fees  taxed  and  collected,  I  2393.  Motion  to  refuse  costs  as  to  other 

paid   to    clerk   for   the   wit- !  witnesses  made  at  trial  term, 


nesses. 

2388.  On  refusal  of  payment  after  pre- 

senting    certificate,    witness 
may  refuse  to  attend  again. 

2389.  On   abatement   by  death  of  de- 


2394.  Motion  to  retax  the  costs  for  ex- 

cess, &c. 

2395.  On   filing  written   exceptions  to 

cost  bill,  sheriff  ordered  not 
to  collect  them  till  after  the 
next  term,  (fee. 


§  2375.  The  successful  party  in  all  civil  actions  is  entitled  ['"''^sivea 
to  full  costs,  for  wMch  judgment  must  be  rendered,  unless  in  party  in  aii 
cases  otherwise  directed  by  law. 

§  2876.  In  all  actions  to  recover  damages  for  torts,  the  in  actions  for 
plaintiff  recovers  no  more  costs  than  damages,  where  such  costs "thM""^ 
damages  do  not  exceed  twenty  dollars,  unless  the  presiding  ^0™^^^^;^ ®' 
judge  certifies  that  greater  damages  should  have  been  award-  verdict  is  for 
ed,  and  on  failure  to  certify,  judgment  must  be  rendered  twenty  doi- 
against  the  plaintiff  for  such  residue.  tfj^;  ^'"'^^P" 

§  2377.  If  it  be  made  to  appear  that  usurious  interest  has  cefendantoa 
been  intentionally  taken  or  reserved,  the  defendant  recovers  ry^IcweT" 
full  costs.     ^  '^f  ?%°^ 

.  rf    ■  -I        1     1  1  plamtm. 

§  2378.  In  all  actions  where  a  set-on  is  pleaded,  and  con-  costs  of  set- 
tro verted,  the  defendant  recovers  his  costs,  sustained  in  estab-  off.ifsustain- 

.  ■  rT-       ^  1-1  1  1  1     _p  -,       ed,  to  be  re- 

lishmo;  the  set-off,  though   ludgment   be  rendered  lor   the  covered  by 

^    ■    Pr^n    n  -1  o       J       o  defendant. 

plamtiti  lor  a  residue. 

§  2379.  Witnesses  are  allowed  one  dollar  and  fifty  cents  Fees  and 
per  day  in  civil  cases,  also  five  cents  per  mile  for  each  mile  wunefs^es. 
to  and  from  their  residence,  by  the  usual  travelled  route, 
and  all  necessary  ferriages,  fees  of  turnpikes,  and  toll  bridges, 
whether  attending  under  subpoena,  or  at  the  request  of  the 
party. 

§  2380.  After  the  trial,  continuance  of  the  cause,  or  dis-  certificate  of 
charo-e  of  the  witness,  the  clerk  must  on  his  application,  and  attendance, 
upon  his  oath,  give  him  a  certificate,  setting  forth  the  cause  given^to  wit- 
in  which  he  was  a  witness,  the  party  by  whom  he  was  sum-  °,g'/]^_^  ^^ 
moned,  the  number  of  days  he  attended  as  a  witness,  and  the 
sum  to  which  he  is  entitled  for  his  attendance,  travel,  fer- 
riage, &c.,  which  he  must  also  enter,  either  upon  the  sub- 
poena docket,  or  book  to  be  kept  for  that  purpose. 

§  2381.  The  witness  must  prove  his  attendance,  within  ^  h"'Jfroved 
five  davs  after  the  adiournment  of  court  at  which  the  witness  in  five  days 

J  -J  after  ad- 

attended.  joumment. 

§  2382.  No  witness  shall  charge  for  his  attendance  but  on  omy  to 

"J     .  -,  .  ^  cliarge  one 

one  Side  oi  the  same  cause.  party. 

§  2383.  When  judgment  is  rendered  against  the  plaintiff 
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Costs  against  iu  Riij  suit  broiiglit  in  tlic  name  of  a  nominal  plaintiff  for  tlie 
piSmiff?'      use  of  another,  judgment  for  costs  must  be  rendered  against 

tlie  beneficiary  or  bis  personal  representatives. 
Costs  of  I  2384.  When  the  suit  is  founded  on  the  record  of  another 

othefcom-t"  court,  the  costs  of  the  transcript,  on  proof  to  the  court,  must 

taxed  in  the  ^^  ^^^^^  -^^  ^^16  bill  of  COStS. 

Legal  fees  for  §  2385.  Whcu  either  party  introduces  on  the  trial  any 
o^exeTu-^^  execution,  bond,  or  other  matter  of  evidence,  certified  by 
tions,&c.,  Qj^j  officer,  or  person  whose  certificate  makes  the  copy 
costs.  thereof  evidence,  the  fees  allowed  by  law  to  such  officer  or 

person,  for  the  transcript  thereof  and  certificate,  must  be  al- 
lowed as  costs. 
Costs  on  a         §  2386.  Wlicn  the  party  filing  a  plea  "puis  darrien  con- 

ple3.     since  ^  ,  j.  «/  o    ^      i  i 

the  last  con-  tinuauce,"  succeeds  thereon,  but  fails  on  the  plea  to  the  mer- 
tmuance.      ^^^^  prcviously  filed,  he  must  be  taxed  with  the  costs  which 

accrued  previous  to  the  filing  the  last  plea. 
Witness'  fees      §  2387,  Upou  thc  final  disposition  of  any  civil  cause,  the 
bm*o1-costs^^  amount  so  proved  by  the  witnesses  must  be  taxed  in  the  bill 
and  collected  Qf  costs,  agaiust  the  rio-htful  party,  setting  forth  the  name  of 

by  the  sheriff  .'^  ,,*=■  -^W  ii^  i-i  i 

for  use  of      cach  witucss,  and  the  amount  aiiowed  ium,  which  must  be 
Tnd^paid  to   collected  by  the  sheriff"  for  the  use  of  such  witnesses,  and  be 
the  clerk,     paid  to  the  clerk  issuing  the  execution,  unless  the  certificate 
of  such  clerk,  with  the  receipt  of  the  witness  thereon,  is  pro- 
duced to  the  sheriff. 
ifwitness,on      §  2388.  The  Certificate  granted  as  aforesaid,  entitles  the 
presenting    wituess  to  demand  of  the  party  summoning  him  the  amount 
cate,  is  re-    therein  stated,  and  is  presumptive  evidence  that  such  amount 
ment  hTi^s    is  duc,  in  any  proceeding  instituted  for  its  recovery ;  and  if 
attMdingT  ^^  ^^J  ^^^^^  cause,  on  demand  thereof,  of  the  party  summon- 
gain  in  the    ing  him,  or  his  agent,  or  in  the  case  of  his  being  a  non-resi- 
dent, of  his  attorney,  the  same  is  not  paid,  the  plaintiff  is  not 
obliged  to  appear  again  as  a  witness  in  the  same  cause,  until 
his  witness  fees  are  j)aid. 
On  abate-         §  2389.  Wlicu  a  plaintiff  brings  a  suit,  which  he  suffers  to 
dSuh^df  de-  abate  by  the  death  of  the  defendant,  or  other  cause ;  or  where 
fendant,  &c.,  |^]^q  g^^j^  abatcs  by  the  death  of  the  plaintiff,  and  his  repre- 

plamt.ffpays  p  -i   j.       "^      •         ^1  -1  a.  J  x  ^l 

the  costs,      sentatives  tail  to  revive  the  same,  judgment  lor  costs  may  be 

rendered  against  such  representatives,  in  the  name   of  the 

officers  of  the  court,  and  are  paid  as  other  claims  against 

such  estate. 

Attorneys  fee      §  2390.  Whcu  judgment  is  rendered  in  favor  of  one  or 

fendants  ^'  morc  defendants,  less  than  the  whole  number,  an  attorney's 

when^piafn-^  fcc  must  bc  taxcd  in  favor  of  such  defendant,  or  defendants, 

tiff  recovers  agaiiist  thc  plaintiff. 

agains  o  -  g  2391.  Whcu  a  plaintiff  fails  to  recover  against  all  of  the 
If  plaintiff  defendants,  the  defendants  against  whom  he  fails  to  recover 
drfendant°he  are  entitled  to  have  their  aliquot  proportion  of  the  whole 
costs  o?him.  '^ci^^^  taxed  against  the  plaintiff,  except  that  provided  for  in 

the  preceding  section, 
oni  two  §  2392,  Not  more  than  two  witnesses  shall  be  taxed  in 

witnesses  to  any  bill  of  costs,  who  were  called  to  prove  any  one  matter 
naed"  to'*"     of  fact,  or  having  been  subpoenaed,  were  not  examined,  un- 
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less  tlie  court,  upon  a  motion  to  retax  tlie  costs,  sliould  in  its  P'-ove  any 
discretion  consider  that  tlie  circumstances  of  tlie  case  war-  nowsts'  '^^ 
ranted  tlie  examining  or  summoning  more  than  two  witnesses  greater°niSn- 
for  the  proof  of  a  particular  fact ;  or  unless  such  witnesses  ^er. 
were  summoned  or  examined  to  assail  or  defend  the  reputa-  Exception, 
tion  of  a  witness  for  veracity,  or  to  assail  or  to  establish  the 
character  of  a  party,  when  character  is  put  in  issue. 

§  2393.  If  more  than  two  witnesses  are  examined  in  proof  ^0"°"  to  re- 

.  fuse  costs  3.S 

of  any  particular  fact,  a  motion  must  be  made,  at  the  term  to"^aii  but  two 
at  which  the  cause  is  tried,  for  instructions  to  the  clerk  as  to  be'madf  at*" 
the  taxation  of  costs,  and  cannot  be  made  afterwards.  *'''^'  *'^''™- 

§  2394.  If  the  taxation  of  costs  be  excessive,  by  charging  Motion  to  re- 

,1  J         n       ■  1  1  ,  •        1  -\  1  •         tax  the  costs 

the  costs  01  witnesses  who  were  not  examined,  or  by  charging  for  excess, 
costs  to  an  improper  party,  or  taxing  costs  contrary  to  law, 
the  party  aggrieved  may  move  the  court  for  a  retaxation, 
setting  forth  the  particulars  in  which  the  clerk  has  erred. 

§  2395.  If  execution  has  issued  in  any  such  case,  the  party  onfiiing 

1..  T  r>  1-  m  '    .        ^        -^    written  ex- 

complaming  thereoi,  or  his  attorney,  may  hie  a  written  ap-  ceptions  to 
jDlication  with  the  clerk  for  a  retaxation  of  the  costs,  setting  biJ™cierkTo 
forth  in  what  the  alleged  error  consists,  and  the  clerk  must  notTo^coii'e^t 
issue  an  order  to  the  sheriff,  directing  him  to  abstain  from  such  items 

.  .  until  the 

the  collection  of  the  disputed  items  of  costs  until  the  further  further  order 
order  of  the  court,  to  which  a  motion  must  be  made,  at  the  o^^'^^court. 
ensuing  term,  for  a  retaxation  thereof. 


ARTICLE  II. 

Security  for  costs. 

Sec.  j  Sec. 

2396.  In    siiits  by  non-residents,  secu-    2399.  On  judgment  for  defendant,  exe- 

rity  for  costs  required  before  \  cution     against    security    on 

issue  of  summons.  \  motion. 

239Y.  On  removal  of  plaintiff,  security  j  2400.  If  such   suits  eommeuced  -with- 

required.  out  secui'ity,  clerk  and  plain- 

2398.  Corporations  to  give  security  be-  tiff's  attorney  both  Hable. 

fore  siumnons.  | 

§  2396.  All  actions  commenced  by  or  for  the  use  of  a  non-  non-^resi-*^^ 
resident  of  this  state,  must  be  dismissed,  on  motion,  by  the  'i«°ts  securi- 
court,  unless  security  for  the  costs  be  endorsed  on  the  com-  be  given  on 
plaint,  or  lodged  with  the  clerk  previous  to  the  issue  of  the  moM  oV^I 
summons ;  and  the  costs  which  have  accrued  must  be  taxed  feedings  ois- 

-,  '  -...-.  .  missed. 

against  the  attorney  directing  the  summons  to  issue.  costs  ac- 

§  2397.  If  suit  be  commenced  by  or  for  the  use  of  a  resi-  to^auomly. 
dent  who  afterwards  removes  from  the  state,  the  defendant,  if  piajntia-re- 
by  motion  to  the  court  in  term  time,  or  by  notice  to  the  moves,  secu- 
plaintiff",  his  agent,  or  attorney,  in  vacation,  may  require  se-  required  or 
curity  for  the  costs,  and  if  such  security  be  not  given,  on  or  edon'mo"uon! 
before  the  next  term  of  the  court,  the  suit  must  be  dismissed. 
§  2398.  Corporations  before  commencing  suits,  must  e:ive  „ 

•Y>         T  T  •    ^  11T1-11  T1      Corporations 

security  lor  the  costs,  which  must  be  lodged  with  the  clerk,  must  give  se- 
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curity  for      and  OH  failure  to  do  so,  the  suit,  on  motion  of  the  defendant, 

costs.  J     1  T  •  1 

must  be  dismissed. 
fo?defendant  §  2399.  If  judgment  be  rendered  for  the  defendant,  judg- 
on  motion  meut  iiiust,  ou  motiou,  be  rendered  against  the  security,  for 
sues  against  the  costs,  as  Well  as  against  the  plaintiff, 
coste"'''*'  ^°'  §  2400.  If  such  suit  be  commenced  without  security  being 
On  such  suits  givcii  for  the  costs,  the  attorney  at  law  directing  the  issue  of 
rity^°cierr""  "thc  summous,  and  the  clerk  issuing  it,  are  liable  to  the  de- 
and'attorney  fendaut,  ou  motiou,  for  the  costs  of  the  suit. 

are  both  ha-  '  ' 

ble  to  defen- 
dant for  costs 


CHAPTER  XVI. 

AMENDMENTS. 


Sec.  I  Sec. 

2401.  Amendments  made  by  the  court  i  2404.  Mistakes  of  names,  dates,' sums, 
in  three   years,  if  enough  ap- 1  &c.,  in  any  summons,  <fec.,  cured 


pears  of  record   to  amend,  by 

2402.  Summons,    complaint,   pleading, 

&c.,  not  vitiated  by  want  of 
form. 

2403.  Amendments  of  form  allowed  at 

any  time,  and  parties  added  or  |  below, 

struck  out,  &c.  I 


by  judgment,  if  correct,  in  any 
part  of  the  record. 
2405.  When  complaint  contains  a  cause 
of  action,    judgment    not   set 
aside  for   objection  not  taken 


Amendments  §  2401.  The  judgcs  of  the  circuit  courts  may  at  any  time 
wit^wn  toree  witliiii  three  years  after  the  rendition  of  final  judgment,  upon 
years,  if       the  application  of  either  party,  amend  any  clerical  error, 


enough  is 


found  of  re-   mistalvC  ill  tlic  calculation  of  interest,  or  other  mistake  of  the 


the  error,  &c[  clcrk,  whcrc  thcrc  is  stifiicient  matter  apparent  on  the  record 
or  entries  of  the  court  to  amend  by.  No  cause  can  be 
reversed  for  such  error  or  defect  by  the  supreme  court,  unless 
the  court  of  original  jurisdiction  refuses  to  make  the  amend- 
ment. 

§  2402.  No   summons,    complaint,   plea,   return,    process, 
complaint,    judgment,  or  other  proceeding,  can  be  arrested,  quashed  or 
noTvitiated '  rcvcrsed,  for  any  defect  or  want  of  form  in  any  of  the  courts 
^y^^nt  of    Qf  this  state ;  but  the  courts  must  jDroceed  and  give  judgment 
according  to  the  right  of  the  cause  and  matter  in  law,  with- 
out regard  to  any  defect  or  want  of  form  in  the  summons, 
complaint,  or  other  pleading. 
Amendments      §  2403.  The  courts  respectively  must,  whilst  the  cause  is 
anyTim'e  in^  ill  progress,  amciid  all  and  every  such  imperfection  and  defect 
mauers  of     ^^  form  ou  motiou  of  the  party,  without  costs  and  without 
delay,  unless  injustice  will  thereby  be  done  to  the  opposite 
party ;  and  must  permit  the  amendment  of  the  complaint  by 
ftrucrout  or  Striking  out  or  adding  new  parties  plaintiff,  or  by  striking 
added  on      Qut  Or  adding  new  parties  defendant,  upon  such  terms  and 

conditions  as  the  justice  of  the  case  may  require. 
Mistakes  of        §  2404.  Any  mistake  in  the  christian  or  surname  of  either 
dat"s,^ic"rin  P^i'ty,  suiii  of  moucy,  quantity  of  merchandise^  day,  month 
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or  year,  in  the  summons,  complaint  or  otlier  pleading   (the  ^"^g"^"  jf 
same  being  right  in  any  -psnt  of  the  record  or  proceedings,)  correct  in 
must,  after  judgment,  be  considered  as  having  been  amended  thTrecord^ 
whilst  the  cause  was  in  progress.  Judgment. 

§  2405.  ISTo  judgment  can  be  arrested,  annulled,  or  set  Judgment 
aside  for  any  matter  not  previously  objected  to,  if  the  com-  for  cause  not 
plaint  contain  a  substantial  cause  of  action.  showMf'^ 

complaint 
contain  a 
cause  of  ac- 
tion. 


-       CHAPTER  XVII. 

FOR  THE  CORRECTION  OF  ERRORS  AFTER  JUDGMENT,  PRE- 
VENTION OF  ABUSE  OF  PROCESS,  AND  FOR  REHEARINGS 
IN   CERTAIN   CASES. 


Sec. 

2406.  Power  of  circuit  court  after  judg- 

ment to  correct  eiTors  and  pre- 
vent abuse  of  process. 

2407.  Receipt  found  after  trial,  entitles 

party  to  new  trial  within  two 
years. 

2408.  Rehearing    applied   for   in   four 

months,  if  defence  was  prevent- 
ed by  fraud,  <fec. 

2409.  Applied  for  by  petition  to  circuit 

judge,  contents  of  petition. 

2410.  Supersedeas  ordered  by  thejudge. 

2411.  Bond   given  before   issue  of  the 

supersedeas. 


Sec. 
2412. 


2413. 


2414. 
2415. 


2416. 


2417. 


On  denial  of  petition  on  oath,  su- 
persedeas dismissed;  tried  at 
lirst  term. 

Refunding  bond  required  before 
execution  issues. 

Damages  on  final  hearing. 

Bonds  taken  under  this  chapter 
have  the  foi'ce  of  judgments. 

Court  may  also  decide  in  term 
time  on  the  validity  of  an  exe- 
cution. 

Of  motions  of  fact  tried  by  a  jury. 


§  2406.  The  circuit  court  has  the  power,  after  final  luds;-  powers  of 

"   ,  -^  '  JO    circuit  court 

meni:  after  judg- 

1.  To  correct  any  error  in  fact  in  the  judgment  or  process,  recter?orsr 
apparent  upon  the  whole  record. 

2.  To  secure  parties  or  privies  in  their  rights,  against  any  to  prevent 
oppression  or  abuse  of  execution,  or  upon  any  release,  dis-  ces^r&c.^"^"' 
charge,  or  payment  after  judgment. 

§  2407.  Where  a  party  had  a  release  or  discharge  in  writ-  Receipt 
ing  of  any  claim  upon  which  judgment  has  been  rendered  t^uii entitles 
against  him,  which  was  lost  or  mislaid  at  the  trial,  and  which  j^ew^r^ai'^ 
such  party  was  unable  to  prove  by  secondary  evidence,  but  ""it^""  two 
has  since  been  found,  the  circuit  court  may  cause  the  action 
to  be  retried  at  any  time  after  the  discovery  of  the  release  or 
discharge,  within  two  years  after  judgment. 

§  2408.  Where  a  party  has  been  prevented  from  making  Rehearing 
his  defence  by  surprise,  accident,  mistake  or  fraud,  without  fom-mon'thr 
fault  on  his  part,  he  may  in  lil:e  manner  apply  for  a  rehear-  '^^s  prevent- 
ing, at  any  time  within  four  months  from  the  rendition  of  e''  by  sur- 

,-\        ■      1  .  prise,  &c. 

the  judgment. 

§  2409.  In  the  cases  specified  in  the  two  preceding  sections.  Rehearing 
the  proceeding  is  by  petition  to  a  judge  of  the  circuit  court,  by''a'p1;tuion 
stating  the  matter  complained  of,  with  a  prayer  for  the  appro-  *^j''^g°''''^""' 
priate  relief.     The  facts  stated  in  the  petition  must  be  sworn 
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Contents  of   to,  unless  tliGj  appear  from  a  transcript  of  tlie  record,  sub- 
petition.       jjiitted  with  the  petition. 

Supersedeas       §  2410.  The  judge  to  whoixi  the  apphcation  is  made  must, 
theTudg^^    if  satisfied  that  the  apphcant  is  entitled  to  the  rehef  sought, 
make  the  necessary  order  for  a  supersedeas  to  issue,  or  in 
restraint  of  the  issue  or  collection  of  the  execution. 
Applicant  to      §  2411.  The  supersedeas  must  not  issue,  or  the  execution 
give  bond  be-  \,q  suspcudcd,  imlcss  the  applicant,  or  some  one  for  him,  give 
of  tiie  super- bond  in  double  the  amount  of  the  judgment  or  execution, 
sedeas.        ^^  ^^  doublc  the  amouut  superseded  or  restrained,  payable 
to  the  plaintiff  in  the  judgment  or  his  personal  representa- 
tives, with  suificient  sureties,   to  be  approved  by  the  clerk 
and  conditioned  to  pay  such  judgment  or  execution  with 
interest,  and  all  damages  and  costs  awarded  on  the  trial  of 
the  proceeding  against  him. 
t^fed  auhe        ^  2412.  Tlic  facts  alleged  in  the  petition  must  be  tried,  or 
first  term,     the  causc  rchearrd  at  the  first  term  after  the  granting  of  the 
order,  unless  for  cause  the  same  is  continued.     When  the 
cause  is  not  tried  or  reheard  at  such  first  term,  the  court  may, 
the  petition"  ou  the  denial  on  oath  by  the  adverse  party  of  the  facts  alleged 
persedeaT'    ^^  ^^®  pctitiou,  make  au  interlocutory  order  dismissing  the 
dismissed,     supcrscdcas  or  dissolving  the  restraining  order. 
Refunding         §  2413.  lu  the  casc  provided  for  by  the  preceding  section, 
ed°blforrex-  ^o  execution  can  issue  unless  such  party,  his  agent  or  attor- 
ecutionia-     j^qj  exccutc  a  refunding  bond  in  double  the  amount  of  the 

3UG3  ^  ^ 

judgment  or  execution,  payable  to  the  adverse  party,  with 
sufiicient  security,  to  be  approved  by  the  clerk,  and  condi- 
tioned that  if  the  final  determination  of  the  cause  is  against 
him,  he  will  refund  the  amount  collected  and  interest. 

§  2414.  If,  on  the  final  hearing  of  the  cause,  it  is  decided 

when  ffeu-    agalust  the  complainant,  and  it  appears  that  the  application 

tion  is  finally  ^^s  uot  fouudcd  ou  a  lust  Or  mcritorious  cause,  the  court  may 

award  damages  not  exceeding  ten  per  cent,  on  the  amount 

superseded  or  restrained. 

Bonds  taken      §  2415.  Thc  bouds  givcu  uudcr  this  chapter  have  the  force 

chapter  have  and  effect  of  judgments,  and  executions  may  issue  against 

judgmTnts.^    any  or  all  the  obligors,  either  for  the  amount  superseded  or 

restrained,  damages  and  costs,  or  the  amount  collected  of  the 

petitioner  after  the  execution  of  the  refunding  bond,   and 

interest  on  such  amount. 

Court  may        §  2416.  The  provisious  of  this  chapter  must  not  be  con- 

teTm  time  the  strucd  to  prcvcut  the  circuit  court  from  deciding,  on  an  appli- 

vaiid.tyofan  catiou  made  in  term  time,  on  the  validity  of  any  writ  of  exe- 

execution.  .  ;  ./  ./ 

cution. 
Questions  of       §  2417.  The  court  may  direct  the  trial  of  all  questions  of 
fect^tried  by  £^^^  -j^^  ^  jury,  upou  au  issue  made  up  u.nder  its  direction. 


CHAP.   19.] 


EXECUTIONS,    ETC. 

CHAPTER  XYIII. 


U6 


OF  THE  EEVIVAL  OF  JUDGMENT. 


Sec. 

2418.  If    execution    issue    in   a   year, 

others  may  issue  for  ten. 

241 9.  Scire  facias  and  other  proceedings 

when  execution   did   not  issue 


Sec 

within  a  year,  or  where  none 
has  issued  for  ten  years. 

2420.  Existing  judgments  excepted. 

2421.  Seu'e   facias    barred  in  twenty 

years. 


§  2418.  When  execution  has  been  issued  on  a  judgment  if  execution 
within  a  year  after  its  rendition,  and  has  not  been  returned  yVar  othew  * 
satisfied,  another  execution  may  be  issued  at  any  time  within  ™*^y  '^^'^^  ^°^ 

n  1  nil  •  1  -ir"!        ^^'^  years  af- 

ten  years  arter  the  test  oi  the  last,  witiiout  a  revival  of  the  terwards. 
judgment, 

§  2419.  No  execution  can  issue  on  a  iudo-ment  on  which  Execution 
execution  has  not  been  sued  out  withm  one  year  after  the  without  scire 
rendition,  until  the  judgment  is  revived  by  scire  facias,  call-  onThasbeen 
ing  on  the  defendant  to  show  cause  why  the  plaintiff  should  a'^year^"^'" 
not  have  execution  of  his  judgment.     But  if  ten  years  have 
elapsed  from  the  rendition  of  the  judgment,  witnout  the  issue  years  have 
of  the  execution,  or  if  ten  years  have  elapsed  since  the  date  ouTexecu-'^' 
of  the  last  execution  issued,  the  judgment  must  be  presumed  ^°,"t^}fo^"^ 
to  be  satisfied,  and  the  burthen  of  proving  that  it  is  not  satis-  that  the  judg- 

Xi     1    ■  J.  J.^  T    •     .-A?  ment  is  not 

fied  IS  cast  on  the  plamtin.  satisfied. 

§  2420.  The  provisions  of  the  above  section  do  not  apply  Existing 
to  existing  judgments.  exclpted'^ 

§  2421.  No  scire  facias  shall  issue  to  revive  a  judgment,  scire  facias 
after  the  lapse  of  twenty  years  from  its  rendition.  twenV  years 


CHAPTER  XIX. 


OF   EXECUTIONS  AND   FORTHCOMING   BONDS. 

Article  1.  Form  of,  by  whom  and  how  issued. 

"  2.  Of  the  levy,  sale  aud  return. 

"  3.  Of  the  property  subject  to  execution. 

"  4.  Of  the  lien  of  executions. 

"  5.  Property  exempt  from  execution. 

"  6.  Forthcoming  bonds  and  execution  thereon. 


ARTICLE  L 


Sec. 
2422 


Form  of^  by  whom  and  when  issued. 


Forms  of  executions  to  enforce 
judgments,  either  for  debt, 
damages,  etc.,  or  for  recovery 
of  specific  ])roperty. 
2423.  To  issue  as  soon  as  practicable 
after  judgment  of  the  court. 


Sec. 

2424.  Time  in  which   tliey  must  be  is- 

sued. 

2425.  Bill  of  costs  to   be   indorsed  on 

the  execution. 

2426.  May  issue   before  judgment   on 

affidavit,    but  new   triiU   not 
waiTttd. 
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Sec. 

2427.  To  issue  immediately  after  judg- 

ment  on    affidavit,    and    ca. 
sa.,  if  required. 

2428.  Plaintiff  may  take  out  more  than 

one  writ  on  paying  costs. 

2429.  When  directed  to  and  served  by 

coroner,  &e. 

2430.  Payment  on  the  judgment  to  be 

indorsed  on  an  alias  execution. 

2431.  If  defendant  insolvent,  execution 


1  Sec. 


2432. 
2433. 


2434. 
2435. 


against  the  plaintiff  for  his 
own  cost. 

Females  .exempt  from  ca.  sa. 

Ca.  sa.  issued  onlv  on  affidavit, 
discharge  from  arrest,  how 
obtained. 

Person  discharged  by  privilege, 
to  surrender  after  it  ceases. 

On  arrest,  property  received  in 
discharge  of  the  person. 

Executions  §  2422.  For  the  satisfaction  of  judgments,  the  party  in 
onjudgments  -yyi^ose  favor  the  judgment  is  rendered,  whether  for  debt, 
damages  or  costs,  may  within  a  year  thereafter,  have  either 
a  writ  of  fieri  facias  against  the  lands  and  goods  of  the  party 
against  whom  the  judgment  is  rendered,  or  a  capias  ad  satis- 
faciendum against  the  body.  When  the  judgment  is  for  spe- 
cific property  or  the  alternate  value,  or  for  the  possession  of 
lands,  appropriate  writs  of  execution,  as  hereafter  described, 
may  issue  for  the  satisfaction  thereof,  which  must  conform 
substantially  to  the  forms  hereby  prescribed. 

[Fieri  Facias.l 
The  State  of  Alabama, ) 

County,      j  To  any  sheriff  of  the  state.  You  are 
Form  of  fieri  hereby  commanded  that  of  the  goods  and  chattels,  lands  and 

tenements  of  A.  B.,  you  cause  to  be  made  the  sum  of • 

dollars,  which  C.  D.  recovered  of  him  on  the  — — ■  day  of 

18 ,  by  the  judgment  of  our  circuit  court,  held  for   the 

county  of ,  besides  costs  of  suit ;  and  have  the  same  to 

render  to  the  said  C.  D.,  and  make  return  of  this  writ,  and 
the  execution  thereof  according  to  law. 
Witness  my  hand,  this ■  day  of ' — 


facias. 


Writ  of  pos- 
session and 
fieri  facias. 


E.  F.,  Clerk. 
[Cajoias  ad  satisfaciendum.^     , 
The  State  of  Alabama, ) 

County,      j  To  any  sherifi:"  of  the  state. 
You  are  hereby  commanded  to  take  the  body  of  A.  B.,  if 
to  be  found  in  your  county,  and  him  safely  keep  so  that  you 
have  his  body  at  the  next  term  of  our  circuit  court  to  be 

held  for  the  county  of ,  to  satisfy  C.  D.  the  sum  of ■ 

dollars,  which  the  said  C.  D.,  by  the  judgment  of  said  court, 
recovered  of  him,  on  the  ■ day  of ,  besides dol- 
lars costs  of  suit ;  and  make  return  of  this  writ  and  the  execu- 
tion thereof  according  to  law.     Witness  my  hand,  &c. 

E.  F.,  Clerk. 
[Habere  facias  iwssessioiiem  and  fieri  facias!] 
The  State  of  Alabama,  ) 

County.      )  To  any  sheriff  of  the  state. 
You  are  hereby  commanded  to  deliver  to  A.  B.  possession 
of  the  lands  and  tenements  which  the  said  A.  B.  recovered 
of  C.  D.  by  the  judgment  of  our  circuit  court  held  for  the 

county  of ,  on  the dayof ,  viz :  (describe  the 

land  recovered.)  You  are  further  directed,  of  the  goods  and 
chattels,  lands  and  tenements  of  the  said  C.  D.,  you  cause  to 
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be  made  the  sum  of dollars  damages,   adjudged  to  tlie 

said  A.  B.,  and  also  tlie  furtlier  sum  of dollars  costs  of 

suit ;  and  make  return  of  this  writ  and  the  execution  thereof, 
according  to  law.    Witness  mj  hand,  &c.         E.  F.,  Clerk. 

[For  the  delivery   of  sjjecijic  i^^^operty^    and   damages  for   the 

detention.'] 
,The  State  of  Alabama, ) 

County,      j  To  any  sheriff  of  the  state. 

You  are  hereby  commanded  to  seize  and  deliver  to  A.  B.,  zJ-e  andde- 
the  following  slaves,  (or  other  personal  property  as  the  case  cj^ecproperty 

may  be,")  which  the  said  A.  B.,  on  the day  of ,  by  underjudg- 

judgment  of  our  circuit  court,  held  for   the  county  of  ■ ,  unue. 

recovered  of  C.  D.,  if  the  same  can  be  had,  if  not,  you  are 
hereby  directed  that  of  the  goods  and  chattels,  lands  and 
tenements,  of  the  said  C.  D.,  you  cause  to  be  made  the  sum 

of dollars,  the  alternate  value  of  the  said  slaves,  viz : 

(here  set  out  the  assessed  value  of  each  slave  or  other  per- 
sonal property.)     Also   the  farther  sum  of  ■ dollars  for 

the  detention  of  the  said  slaves  by  the  said  C.  D.,  besides 

dollars,  costs  of  suit;  and  make  return  of  this  writ  and 

the  execution  thereof  accordins;  to  law. 

Witness  my  hand,  &c.  E.  F.,  Clerk. 

§  2423.  The  clerk  must  issue  executions  on  all  judgments  Executions 
in  favor  of  the  successful  party,  as  soon  after  the  adjourn-  soon^after 
ment  of  the  court  as  practicable,  within  the  time  prescribed  ?°i''^  ^^- 
by  this  code,  unless  otherwise  directed.     The  writ  must  be  practicable. 
signed  by  the  clerk,  and  tested  on  the  day  it  is  issued. 

§  2424.  When  the  court  continues  in  session  but  one  week,  '^'^^^ 
the  clerk  must  issue  executions  within  five  days  thereafter;  tionsmustbe 
when  it  continues  more  than  one  and  less  than  two  weeks,  '^^"'^'^' 
within  ten  days  thereafter ;  when  it  continues  in  session  more 
than  two,  and  less  than  three  weeks,  within  fifteen  days 
thereafter;  and  when  it  continues  more  than  three  weeks, 
within  twenty  days  from  the  adjournment. 

§  2425.  At  the  foot  or  on  some  part  of  the  execution,  the  pi'i  of  costs 

IT  1  ^    •  •  11-T1P  '°  be  in- 

cierk  must  state  the  several  items  composmg  the  bill  oi  costs,  dorsed. 
in  intelligible  words  and  figures. 

§  2426.  Upon  the  rendition  of  judgment,  execution  may  Execution  is- 
be  issued  by  leave  of  the  court,  before  the  adjournment  there-  JudsnienT^ 
of,  the  plaintiff",  his  agent  or  attorney  showing  sufficient  cause  ^'^  affidavit, 
therefor,  by  affidavit ;  but  the  defendant  is  not  prevented  ^^^  ^^.j^^,  ^^ 
thereby  from  moving  for  a  new  trial  or  in  arrest  of  judgment,  not  waived  ' 
or  deprived  of  any  right  he  would  otherwise  have  had.  ^'^'^'^  ^" 

§  2427.  After  the  adjournment  of  the  court  and  before  on  affida- 
the  expiration  of  the  time  limited  by  section  2424,  the  clerk  J",gment, 
must,  on  affidavit  being  made  and  filed  in  his  office,  that  the  execution  to 
defendant  is  about  fraudulently  to  dispose  of,  or  remove  his  diateiy,  and 
property,  and  that  thereby  the  plaintiff"  will  probably  lose  qukJli.'^'^^' 
his  debt;  issue  execution  against  the  property  of  the  defend- 
ant. And  must  also,  if  required,  and  the  affidavit  prescribed 
by  section  2175  is  made,  issue  an  execution  against  the  body 
of  the  defendant. 
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More  than 
one  writ  of 
execution 
may  issue  at 
plaintiff's 
cost. 


Executions ; 
wlien  direct- 
ed to  coroner 


Credits  on 
the  judgment 
to  be  in- 
dorsed on 
alias  execu- 
tion. 

If  defendant 
insolvent  ex- 
ecution a- 
gainst  the 
plaintiff  for 
his  costs. 

Females  ex- 
empt from 
ca.  sa. 

Ca.  sa.  only 
issued  on  af- 
fidavit, &c. 


How  dis- 
charged from 
arrest. 


Person  dis- 
charged by 
privilege  to 
surrender  af- 
ter it  ceases, 
or  liable  as 
for  an  es- 
cape. 

On  arrests 
under  ca.  sa. 
property 
may  be  de- 
livered in 
discharge  of 
the  person. 


§  2428.  More  than  one  writ  of  execution  may  be  issued, , 
at  the  costs  of  the  plaintiff,  though  the  first  be  not  returned, . 
and  when  a  capias  ad  satisfaciendum  is  returned  not  found,  a . 
fieri  facias  may  issue.    So  when  a  fieri  facias  is  returned  not 
satisfied,   or  satisfied  only  in  part,  an  alias  fieri  facias,  or 
capias  ad  satisfaciendum  may  be  issued. 

§  2429.  In  the  cases  provided  for  by  Chapter  three,  Title 
ten,  Part  one.,  the  execution  must  be  directed  to,  and  exe- 
cuted by  the  coroner,  or  special  coroner,  as  the  case  may  be. 

§  2430.  When  a  judgment  has  been  satisfied  in  part,  and 
an  alias  execution  issued,  the  clerk  must  indorse  thereon  the 
amount  which  had  been  previously  made,  with  the  time  of 
its  payment  or  collection  by  the  sheriff, 

§  2431.  When  execution  against  the  defendant  is  returned 
"no  property  found,"  execution  may  issue  against  the  plain- 
tiff, in  the  name  of  the  clerk  of  the  court,  for  all  costs  created 
by  him  in  obtaining  his  judgment. 

§  2432.  The  writ  of  capias  ad  satisfaciendum  must  not  is- 
sue to  take  the  body  of  a  female. 

§  2433.  Before  a  writ  of  capias  ad  satisfaciendum  is  issued 
in  any  case,  the  party  applying  for  it  must  make  and  file 
with  the  clerk  the  affidavit  required  by  section  2175,  provi- 
ding for  bail  in  civil  cases.  When  an  arrest  is  made  under 
the  writ,  the  defendant  may  discharge  himself  from  custody 
in  the  mode  pointed  out  for  persons  arrested  on  a  bail  writ, 
and  the  plaintiff,  in  all  respects,  has  the  benefit  of  the  pro- 
visions of  the  law  for  the  discharge  of  bail,  for  the  collection 
of  his  demand. 

§  2434.  Any  person  taken  in  execution,  who  is  delivered 
out  of  custody  by  his  privilege  as  a  member  of  the  legisla- 
ture, as  soon  as  his  privilege  ceases,  must  return  himself  a 
prisoner  in  execution,  or  be  liable  as  for  an  escape. 

§  2435.  When  a  capias  ad  satisfaciendum  is  issued,  the  de- 
fendant may  tender  to  the  sheriff  property  in  discharge  of 
the  judgment,  which  he  must  receive  in  lieu  of  the  body  of 
the  defendant,  endorsing  the  receipt  thereof  on  the  writ,  and 
make  sale  thereof  as  in  case  of  a  levy  by  fieri  facias  ;  if  by 
the  sale,  a  sufficient  sum  is  not  raised  to  satisfy  the  judgment 
and  costs,  an  alias  fieri  facias,  or  caj)ias  satisfaciendum  may 
issue. 


ARTICLE  II. 


Of  the  levy^  sale  and  return. 


Sec. 

2436.  Time  of  receipt  of  execution  to  be 

indorsed,  and  order  of  receipt 

if  more  than  one. 
243*7.  To   be  executed  -with  diligence, 

returned,  (fee. 
2438.  When  retm-ned. 


Sec. 

2439.  Reason  for  not  executing,  stated 

in  the  return. 

2440.  Sheriffs    may   make   returns  to 

other  counties  by  mail ;  mo- 
ney not  to  be  sent  by  mail. 

2441.  Fi.   fa.  of  less  than  one  hundred 
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Ssa 

dollars,  uot  to  be  levied  on 
slaves  if  other  property  can 
be  found. 

2442.  Custody  of  slaves  or  cattle  levied 

on. 

2443.  Description    of  property  levied 

on  to  be  indorsed  on  the  ex- 
ecution, and  notice  given  to 
the  o^vner  of  land  levied  on. 

2444.  Indemnifying    bond,    when    re- 

quired. 

2445.  Lien  of  executionlost  by  creditor, 

refusing  to  indemnify. 

2446.  Time  and  place  of  selling  proper- 

ty levied  on. 
244*7.  Notice   of  sale,    how   and  Avheu 


Sec. 

2448.  Property  of  principal  first  levied 

on. 

2449.  Amount  collected  to  be  indorsed, 

and  receipt  given  to  defendant. 

2450.  Other  property   substituted  for 

that  levied  on. 

2451.  Notice  of  collection  of  the  money 

given  to  the  plaintiff. 

2452.  Excess   of  sales  paid  defendant, 

or  money  collected  before  no- 
tice of  injunction. 

245  S.  When  land  or  slaves  are  sold, 
the  names,  description,  and 
price  to  be  indorsed. 

2454.  Order  of  sale  of  goods  on  hand  af- 
ter return  of  execution ;  form 
of  such  order. 


§  2436.  The  sheriff,  or  other  officer  receiving  an  execu-  Time  of  re- 
tion,  must  indorse  thereon  the  day,  month  and  year  of  its  InLnto^ha ' 
receipt.     AVhen  more  than  one  execution  against  the  same  1"  more'^than 
defendant  comes  to  his  hands  on  the  same  day,  if  not  receiv-  g"^™^*"^®^ 
ed  at  the  same  time,  he  mnst   indorse  the  order  in  which  order  of  the 
they  are  received.  receipt,  &c. 

§  2437.  He  must  execute  the  writ  with  diligence,  and  if  fe°d  wifhdut 
practicable,  perform  the  mandate  thereof,  and  make  return  of  genceandre- 
his  acts  to  the  clerk,  three  days  before  the  first  day  of  the  re-  '"'°'^'''*°' 
turn  term  of  the  writ. 

§  2438.  The  return  term  of  the  writ  is  the  term  next  after  Return  term 
its  date,  unless  issued  less  than  fifteen  days  before  court ;  in  °^  executions 
which  case  it  is  the  term  next  thereafter. 

§  2439.  If  the  writ  be  not  executed;  or  only  executed  in  Reason  tor 
part,  the  reason  why  it  is  not  executed,  or  only  executed  in  ungTtatedin 
part,  must  be  stated  in  the  return.  ^^^  return. 

§  2440.  The  return  of  an  execution  or  other  process,  by  a  sheriff  of  an- 
sheriff  of  a  countv  other  than  that  from  which  the  process  is-  °"^®'"  ^°^'^'y 

T  1  T        1  11  IT  ^^  11  -^    may  make 

sued,  may  be  made  through  the  public  mail,  and  the  certifi-  returns  by 

cate  of  the  post  master,  that  it  was  placed  in  his  office  in  time  °''^''  "' 

by  the  usual  course  of  the  mail,  to  reach  the  court  house  of 

the  county  where  the  return  has  to  be  made,  by  the  return 

day  of  the  writ,  shall  be  jDresumptive  evidence  for  the  sheriff  Not  to  send 

of  the  fact.     The  sheriff  is  not  authorized  to  send  money  by  ™°?,7  ^^ 

the  mail  without  the  consent  of  the  plaintiff  in  execution. 

§  2441.  No  fieri  facias,  for  an  amount  under  one  hundred  no  execution 
dollars,  must  be  levied  on  slaves,  unless  there  is  not  a  suffi-  mJ'hundred 
ciency  of  other  property  of  the  defendant  kno-wn  to  the  o^  stave7'*'' 
sheriff,  within  the  county  of  his  residence,  out   of  which  it  Exception. 
can  be  satisfied. 

§  2442.  When  slaves  or  live  stock  are  levied  on,  and  re-  sheriff  to 
main  in  the  hands  of  the  officer  for  sale,  it  is  his  duty  to  pro-  si'aTef  levied 
vide  them  with  sustenance.     He  must  not,  unless  required  ^"  Y^koTo ' 
so  to  do  by  the  plaintiff',  or  defendant,  imprison  the  slaves ;  feed  cattio 
but  it  is  his  duty  to  hire  them  out,  or  employ  the  slaves, 
horses,  and  other  stock,  if  practicable,  for  their  support ;  and 
if  unable  to  do  so,  must  be  allowed  a  reasonable  compensa- 
29 
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tion  by  the  court  for  their  support,  which  he  may  retain 
from  the  proceeds  of  the  sale. 
Koperty  ^  2443.  Where  a  levy  is  made  of  real  or  personal  prbper- 
to  be  in-  ty,  a  full  description  thereof,  with  the  date  of  the  levy,  must 
execution*^  bc  indorsed  upon,  or  appended  to  the  execution.  Where 
the  levy  is  of  real  estate,  personal  notice  thereof  must  be  giv- 
Notice  of  en  to  the  defendant,  or  a  notice  thereof  in  writing  left  at  his 
trbe°gh'en'"^  rcsidencc,  if  resident  in  the  county ;  if  not,  then  by  putting 
the  owner,    -^p  r^  written  uoticc  at  the  court  house  door ;  and  the  manner 

of  giving  notice  must  be  stated  in  the  return. 
doubundeL      2'144.  When  a  reasonable  doubt  exists,  whether  property 
ntfying°bond  Icvicd  ou  bclongs  to  thc  defendant,  or  whether  property  al- 
required.      |ggg^  ^^  j^^  j^-g^  -g  g^^i^jggt  to  Icvy  and  sale,  the  sheriff  may 
require  of  the  plaintiff",  his  agent  or  attorney,  a  bond  of  in- 
demnity ;  and  if  it  be  not  given  within  ten  days  thereafter, 
he  may  restore  the  property  to  the  defendant,  if  levied  upon, 
or  clecline  to  levy  if  one  has  not  been  made ;  but  may  be  re- 
quired to  levy  and  sell  at  any  time  thereafter,  on  being  in- 
demnified, 
"g  firsM?e''n      §  2445.  If  a  party  having  the  prior  lien,  refuse  to  give 
demn^^f/^othl  such  indemnity  on  demand  of  the  sheriff,  the  person  having 
era  may 'do    thc  ucxt  licu  iu  ordcr,  may  give  such  bond  and  have   the 
benefit.*"'""    propcrty  sold  for  his  benefit. 

Time  and  §  2446.  Lauds,  slavcs,  horses,  mules,  jacks  and  jennets, 

Ungprtperty  whcu  Icvicd  ou  by  cxecutiou  from  courts  of  record,  must  be 
levied  on.      gold  OU  the  first  Monday  in  the  month,  at  the  court  house  of 
the  county ;  other  property  may  be  sold  on  any  day  except 
Sundaj^,  either  at  the  court  house,  the  residence  of  the  de- 
fendant, the  place  where  levied,  or  the  neighborhood  thereof, 
as  may  be  most  expedient.    The  sale  may'be  continued  from 
day  to  day,  if  rendered  necessary  by  the  inclemency  of  the 
weather,  or  from  inability  to  conclude  the  sale  in  one  day. 
Notice  of  the      §  2447.  Ten  days'  notice  of  the  sale  of  personal  property, 
ertykvieT' other  than  slaves,"  must  be  given,  by  advertisement,  at  the 

Zh  ho^w V  ?^^^^  ^P^^^  ^^°^^''  ^^^  ^^^o  ^y  'Advertisement  in  a  newspaper, 
«n,       °     if  one  is  pubhshed  in  the  county.     In  like  manner,  twenty 

days'  notice  must  be  given  of  the  sale  of  slaves,  and  thirty 

days'  notice  of  the  sale  of  real  property. 
Property  of       |  2448.  Whcu  cxccution  issues  against  two  or  more  per- 
first  levied    SOUS,  any  o±  whom  were  sureties  on  the  contract  beiore  judg- 
"''■  ment,_  the  sherifi"  must  levy  on  the  property  of  the  principal 

first,  if  any  can  be  found  in  the  county,  on  the  application  of 
fhown  *y  V  ^^^^^^  Surety ;  ^^cl  may  require  of  the  surety  afadavit  of  the 
fidavit.        fact  of  suretyship,  which  he  must  file  with  the  execution. 
o?fn™"'      §  2^"^^-  ^'^^e^.  money  is  collected  on  an  execution,  the 
collected  on  of&ccr  collccting  it  must  indorse  thereon,  or  append  thereto, 

tbe  amount  collected,  specifying  the  judgment,  interest  there- 
Receipt  to  0°)  and  costs,  with  his  own  commissions,  and  sign  his  name 
ihe^defen-     thereto.     He  must  also,  if  required,  receipt  in  like  manner  to 

the  defendant. 

§  2450.  The  debtor  has  the  right,  on  the  day  of  sale,  to 

substitute  other  property  of  equal  valae,  not  covered  by  any 
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lien,  in  lieu,  of  tliat  levied  upon ;  which  fact,  and  a  descrip-  other  prop- 
tion  of  the  property  substituted,  mnst  be  indorsed  on  or  ap-  te/for  tUr 
pended  to  the  execution,  and  the  substituted  property  be  '^''^^  °°- 
sold  in  lieu  of  that  levied  upon. 

§  2451.  When  the  money,  or  any  part  thereof,  has  been  Notice  of 
made  on  an  execution,  the  officer  must  give  the  plaintiff,  his  be  ^ven  the 
agent,  or  attorney,  personal  notice  thereof,  Avithin  ten  days  }J|g'°tiorney. 
thereafter,  if  resident  in  the  county.     If  not  resident  in  the 
county,  and  he  knows  the  residence  of  them,  or  either  of 
them,  such  notice  may  be  sent  by  mail  through  the  post  office. 

§  2452.  When  at  an  execution  sale,  the  amount  of  the  Excess  of 
sale  exceeds  the  judgment,   interest,  and  costs,  the  excess  defendant, 
must  be  paid  to  the  debtor  or  his  legal  representatives.     Or 
when  money  is  paid,  or  collected  on  an  execution,  the  whole,  be"or  "^tTce 
or  any  part  of  which  is  enjoined  in  chancery,  the  same  must,  ^^j]J™'='^"^' 
on  demand,  be  refunded  to  the  debtor  or  his  legal  represent-  to  defendant, 
atives,  if  it  has  not  been  paid  over  to  the  plaintiff,  his  agent 
or  attorney,  without  notice  of  the  injunction. 

§  2453."  When  land  or  slaves  are  sold  under  execution,  the  Names  of 
names  of  the  slaves,  and  the  price  for  which  they  were  sold,  description 
with  a  description  of  the  land  and  the  price  obtained  for  it,  °,nder'execJf- 
must  be  indorsed  on  or  appended  to  the  writ  by  the  officer  '^"^'"^"jjf^'^ 
making  such  sale.  the  price. 

§  2454.  When  sfoods  levied  on  remain  in  the  hands  of  the  W"t  for  sale 

rvv  T  T     •      •      1   •       1  1  c     1         I'     J.  l"'  goods  re- 

officer  unsold,  it  IS  his  duty  to  make  return  or  tiie  lact,  and  maining  in 

thereupon  the  clerk  must  issue  a  v/rit  for  the  sale  thereof,  in  handf  iLsoid 

substance  as  follows : 

The  State  of  Alabama, ) 

County,  f  To  the  sheriff  of  said  county:  Form  of  such 
You  are  hereby  commanded  to  sell  those  goods  and  chat-  '^''"• 
tels  of  A.  B.,  which  you  have  taken  pursuant  to  our  com- 
mand, and  which  according  to  your  return  remain  in  your 
hands  unsold,  to  satisfy  C.  J),  the  sum  of  ■ dollars  recov- 
ered by  him  of  the  said  A.  B.,  by  the  judgment  of  our  cir- 
cuit court  held  for  the  county  of  ,  on  the day  of 

^  r^n(3^ dollars  costs  of  suit,  and  make  return  of  this 

writ  and  the  execution  thereof  according  to  law.     Witness 
my  hand,  &c.  E.  F.,  Clerk. 


ARTICLE  III. 

0/  the  jji-operhj  subject  to  execution. 

Sec.  2455.  Titles  to  real  property  whlclj  can  be  sold  under  execution ;  charac- 
ter of  personal  property,  and  interests  in  mortgaged  property. 

§  2455.  Executions  may  be  levied:  neai  pmper- 

1.  On  real  property  to  which  the  defendant  has  a  legal  (^,,y"''^;i''^a|^ 
title  or  a  perfect  equity,  having  paid  the  purchase  money,  or  im.iercxccu- 
in  which  he  has  a  vested  legal  interest,  in  possession,  rever- 
sion or  remainder,  whether  he  has  the  entire  estate  or  is  enti- 
tled to  it  in  common  Avith  others. 
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[title  1, 


Personal 
property. 


Mortgagad 
property. 


2.  On  personal  property  of  tlie  defendant  (except  tilings  in 
action)  whether  lie  has  the  absolute  title  thereto,  or  the  right 
only  to  the  possession  thereof  for  his  own  life,  the  life  of 
another,  or  any  shorter  period.  But  this  does  not  apply  to 
a  possession  acquired  by  a  bona  fide  hiring  of  a  slave  or  other 
chattels. 

3.  On  an  equity  of  redemption  in  either  land  or  personal 
property.  AVhen  an}^  interest  less  than  the  absolute  title  is 
sold,  the  purchaser  is  subrogated  to  all  the  rights  of  the 
defendant  and  subject  to  all  his  disabilities. 


ARTICLE  IV. 

The  lien  of  executions. 

Sec.  j  Sec. 

24-56.  Executions  only  have  a  lien  on-  2457.  Orderofjjrioi'ity  of  liens  between 
real   or   personal   property  in  |  different  creditors. 

the  county,  from   time   of  de-  j  2458.  Lieu  destroyed  by  supersedeas 
livery  to  sheriff,  and  lieu  con- 1  or  injunction, 

tinued  by  issuing  other  execu-  j  2459.  Execution,  having  a  lien  levied, 
tions.                                             I  after  death  of  the  defendant. 


Fieri  facias 
lien  on  all 
property  in 
the  county. 


Lien,  how 

continued. 

Order  of  liens 
of  different 
judgment 
and  execu- 
tion debtors. 


§  2456.  A  writ  of  fieri  facias  is  a  lien  only  within  the  county 
in  which  it  is  received  by  the  officer,  on  the  lands  and  personal 
property  of  the  defendant,  subject  to  levy  and  sale,  from  the 
time  only  that  the  writ  is  received  by  the  sheriff ;  which  lien 
continues  as  long  as  the  writ  is  regularly  issued  and  deliv- 
ered to  the  sheriff"  Avithoiit  the  lapse  of  an  entire  term. 

§  2457.  The  liens  of  executions  as  between  different  judg- 
ment creditors,  and  between  judgment  creditors  and  pur- 
chasers from  the  defendant  for  valuable  consideration,  are 
hereby  declared  to  be :  that  if  an  entire  term  elapse  between 
the  return  of  an  execution  and  the  suing  out  of  an  alias,  the 
lien  created  by  the  delivery  of  the  first  execution  to  the 
sheriff'  is  lost ;  but  if  an  alias  be  sued  out  before  the  lapse  of 
an  entire  term,  and  delivered  to  the  sheriff  before  the  sale  of 
property  under  a  junior  execution,  the  lien  created  by  the 
delivery  of  the  first  execution  must  be  preferred. 

§  2458.  The  execution  of  a  bond  for  an  appeal  by  which 
*>g°°g°^s^r"^i'- the  judgment  is  suspended,  or  the  execution  of  a  bond  by 
injunction     the  defendant,  upon  the  proper  officer,  granting  an  injunction, 
for°an°appe"ai  supcrsedcas,  or  restraining  order,  destroys  the  lien  created 
by  the  delivery  of  a  fieri  facias  to  the  sheriff. 

§  2459.  A  writ  of  fieri  facias  issued  and  received  by  the 
sheriff  during  the  life  of  the  defendant,  may  be  levied  after 
his  decease,  or  an  alias  issued  and  levied  if  there  has  not  been 
the  lapse  of  an  entire  term,  so  as  to  destroy  the  lien  originally 
created. 


Lien  destroy' 
ed  by  execu 


by  wliich 
judgment  is 
superseded. 

Execution 
levied  after 
defendant's 
death. 
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ARTICLE  V.    • 

Property  exempt  from  execution. 

Sec.  \  Sec. 

2460.  Property  on  leased  land,  unless  a  '  2464.  After   claim   of  exemption    the 

yeai"'s  rent  be  tendered.  ,  homestead  cannot  be  sold  with- 

2461.  Growing  crojj  not  exempt  from  •  out  subjecting  it  to  the  lien. 


levy,  but  exempt  from  sale  tUl '  2465.  Sheriff  not  liable   for   trespass, 
mature.  i  unless  affidavit   of  exemption 

be  made. 
2466.  Property  exempt  to  be  retm"ned 

on  claim. 


2462.  List  of  property  exempt  for  the 

use  of  every  family. 

2463.  Value  of  homestead,  how  fixed, 


§  2460.  No  execution  must  be  levied  on  goods  or  chattels  ^^°^^^^\°^^_ 
in  possession  of  and  upon  the  premises  of  a  tenant  held  by  ses,  unless  a 
lease  for  one  or  more  years,  until  the  rent  due  or  to  fall  due  C  tendered, 
during  the  current  year  is  paid  or  tendered  to  the  landlord 
or  his  agent  or  attorney,  and  the  sheriff  executing  the  writ 
must  levy  and  sell,  as  well  for  the  repayment  of  the  rent  so 
tendered  as  for  the  satisfaction  of  the  execution. 

§  2461.  A  levy  may  be  made  upon  a  growing  crop  when  Levy  may  be 
there  is  no  other  property  of  the  defendant  known  to  the  "^^^^^^ 
sheriff,  but  no  sale  must  be  made  thereof  until  the  crop  is  f™P^'.,J"i' °° 

-,  -,  /^       1  1  •  fit'*  T  n       '\  SrtIG  till  Ulrt" 

gathered.  It  is  the  duty  of  the  sherin  at  the  request  ot  the  tm-e,  &c. 
plaintiff,  his  agent  or  attorney,  to  employ  hands  if  practica- 
ble and  gather  the  crop,  unless  the  defendant  is  willing  and 
offers  to  do  so.  When  the  crop  is  sold  the  proceeds  must  be 
applied,  first  to  repay  the  cost  of  gathering  it,  and  afterward 
to  the  satisfaction  of  the  execution. 

§  2462.  The  following  property  may  be  permanently  re-  Property  ex- 
tained  for  the  use  of  every  family  in  the  state,  exempt  from  ure^'ofevery^ 
levy  and  sale  by  any  legal  process :  iarmxy. 

1.  Household  and  kitchen  furniture  of  the  value  of  one 
hundred  and  fifty  dollars,  to  be  selected  by  the  head  of  the 
family,  the  value  thereof  to  be  assessed  by  three  disinterested 
persons,  to  be  selected  by  the  sheriff. 

2.  All  books  not  kept  for  sale,  all  family  portraits,  one  gun,  same. 
one  loom,  two  spinning  wheels,  one  man's  and  one  woman's 
saddle. 

3.  Three  cows  and  calves,  twenty  head  of  sheep,  twenty 
head  of  hogs,  five  hundred  pounds  of  meat,  one  thousand 
pounds  of  fodder,  twenty -five  bushels  of  wheat,  all  the  meal 
at  any  time  on  hand  not  kept  for  sale,  one  work  horse  or 
mule,  or  one  pair  of  oxen,  one  horse  or  ox  cart,  all  tools  or 
implements  of  any  mechanical  trade  not  kept  for  sale,  not  to 
exceed  two  hundred  dollars  in  value,  two  ploughs  and  plough 
gear,  and  two  hoes. 

4.  Such  real  property  as  may  be  selected  by  the  head  of  Homestead, 
the  family,  to  include  the  homestead,  not  to  exceed  forty 

acres,  and  in  value  not  to  exceed  five  hundred  dollars. 

§  2463.  The  value  of  the  real  property  must  be  ascertained  vaiue  of 
by  three  disinterested  freeholders,  to  be  summoned  by  the  howTeu?ed'. 
gheriff  for  that  purpose,  who  must  be  sworn  to  make  the 
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Such  proper- 
ty cannot  be 
sold  by  the 
head  of  the 
family. 


Sheriff  not 
liable  unless 
affidavit  of 
exemption 
be  made. 


Property  ex- 
empt to  be 
returned  on 
claim,  &c. 


valuation  fairly,  and, if  necessary  must  set  off  the  land  by 
metes  and  bounds,  wlio  are  entitled  to  two  dollars  a  day,  to 
be  paid  by  the  defendant  in  execution. 

§  2464.  Neither  the  head  of  the  family  nor  any  member 
thereof  has  the  power  to  sell  or  dispose  of  the  property  thus 
exempt  from  sale  or  levy  ;  and  if  sold  and  taken  possession 
of  by  the  purchaser,  or  if  abandoned  by  the  family,  by  the 
death  or  dispersion  of  its  members,  is  liable  for  the  debts 
existing  at  the  time  the  exemption  was  claimed. 

§  2465.  No  sheriff  or  other  officer  levying  on  property 
exempt  from  execution,  is  liable  for  any  damages  therefor, 
unless  the  defendant,  or  some  other  person  for  him,  make 
affidavit  that  the  property  about  to  be  levied  on  is  exempt 
from  execution,  and  exhibit  the  same  to  such  sheriff  or  officer. 

§  2466.  If  the  affidavit  prescribed  by  the  preceding  section 
is  made  within  five  days  after  the  levy,  such  sheriff  or  other 
officer  must,  on  such  affidavit  being  delivered  to  him,  and 
the  tender  of  the  costs  and  expenses  for  keeping  the  prop- 
erty levied  on,  deliver  such  property  on  demand  to  the 
defendant,  and  faihng  so  to  do  is,  with  his  sureties,  liable  to 
the  defendant  for  all  damages. 


ARTICLE  VII. 

Forthcoming  bonds   and  execution  thereon. 


Sec. 

2467.  Property  IcAaed  on  restored  on 

giving  forthcoming  bond. 

2468.  On  forfeiture  of  the  land  the  clerk 

issues  execution. 


Property  re- 
stored if 
forthcoming 
bond  is  given 


Clerk  issues 
execution  on 
forfeiture  of 
the  bond. 


Sec 


Forthcoming 
bonds  not  re- 
ceived fi-om 
officers,  on 


2469.  Certain  persons  denied  the  right 
to  give  forthcoming  bonds. 

24*70.  If  the  property  is  destroyed  -with- 
out fault,  the  value  may  be 
tendered. 

§  2467.  When  slaves  or  other  personal  property  are  levied 
on  by  the  sheriff,  if  the  defendant  execute  bond  payable  to 
the  plaintiff  in  double  the  amount  of  the  execution,  with 
sufficient  surety,  conditioned  to  deliver  the  property  levied 
on  to  the  proper  officer  by  twelve  o'clock  noon  of  the  day 
and  at  the  place  appointed  for  the  sale  thereof,  the  sheriff 
must  restore  the  propertj'-  to  the  defendant. 

§  2468.  If  the  property  is  not  delivered  according  to  the 
condition  of  the  bond,  the  sheriff  must  return  it  forfeited 
within  five  days  thereafter  to  the  clerk's  office  out  of  which 
the  execution  issued,  indorsing  thereon  a  forfeiture  of  the 
bond ;  and  it  is  then  the  dutj^  of  the  clerk  without  delay  to 
issue  execution  on  the  forfeited  bond,  against  all  the  obligors 
therein,  for  the  judgment  and  costs,  upon  which  no  security 
of  any  kind  can  be  taken,  which  he  must  indorse  upon  the 
writ. 

§  2469.  The  two  preceding  sections  do  not  apply  to  exe- 
cutions issued  on  judgments  against  sheriffs,  coroners,  or 
other  officers  of  court  against  whom  judgment  is  obtained  for 
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455 


failing  to  pay  over  money  collected  or  paid  to  tliem  in  official  judgments 
capacity;  and  tlie  clerk  must  indorse  on  all  such  executions,  fngovlrmo- 
''  no  security  of  any  kind  to  be  taken."  neycouected. 

§  2470.  When  property  is  restored  to  the  defendant  on  the  if  t^e  prop- 
execution  of  a  forthcoming  bond,  and  the  same  dies  or  is  stroyed  ^* 
destroyed  before  the  day  for  the  delivery  thereof,  without  fauj'uhe  vai- 
fault  on  his  part,  the  obligors  in  the  bond  may  tender  the  "g^^g^ji^^''^ 
value  to  the  plaintiff,  his  agent  or  attorney,  and  if  such  ten- 
der is  refused,  the  obligors  in  such  bond  may,  on  petition  to 
the  judge  of  the  circuit  court,  supersede  the  same. 


CHAPTER  XX. 


GARNISHMENT   ON   JUDGMENTS. 


2471.  On  affidavit  of  judgment  cred- 

itor that  there  is  no  visible 
property  to  pay  his  debt,  gar- 
nishment issues. 

2472.  Garnishment  of  stockholders  in  a 


Sec. 


2473. 


corporation  on  return  of  exe 
cution,  "  no  property."' 
Proceedings     similar    to     those 
against  garnishees  in  attach- 
ment. 


§  2471.  Judgment   creditors,  their  agents    or    attorneys,  Gamish- 
may  obtain  process  of  garnishment,  against  any  person  sup-  ™® "ffidavft 
posed  to  be  indebted  to  the  defendant,  in  any  cause,  where  of  judgment 
execution  could  issue  on  the  judgment,  by  making  affidavit, 
before  the  clerk  of  the  court  in  which  the  judgment  was 
rendered,  that  such  person  is  supposed  to  be  indebted  to,  or 
have  effects  of  the  defendant  in  his  possession  or  under  his 
control,  and  that  he  believes  process  of  garnishment  against 
such  persons  is  necessary  to  obtain  satisfaction  of  such  judg- 
ment, and  thereupon  the  clerk  must  issue  the  process,  re- 
turnable forthwith  if  in  term  time,  or  to  the  next  term  of 
the  court,  if  in  vacation  ;  aud  such  j)roceedings  shall  thereon 
be  had  as  upon  garnishments  in  original  attachments. 

§  2472.  A  judgment  creditor  of  an  existing  corporation,  Gamish- 
whose  execution  has  been  returned,  "  no  property  found,"  stockholders 
his   agent,  or  attorney,  upon   making   affidavit   before   the  tfon^on^re- 
clerk,  that  a  certain  ]:)erson  supposed  to  be  indebted  to  the  turn  of  no 

.  ^  -'■"'-  .  •         property 

corporation,  as  stockholder  of  the  corporation,  or  otherwise,  against  u. 
is  entitled  to  process  of  garnishment,  returnable  forthwith,  if 
in  term  time,  or  to  the  next  term  if  in  vacation,  and  such 
proceedings  must  thereupon  be  had,  as  in  cases  of  original 
attachments. 

§  2473.  The  provisions  of  Articles  five  and  six,-  Chapter  Proceedings 
one,  Title  two,  of  this  part,  are  applicable  to  the  preceding  nfshees,^.' 
sections  of  this  chapter. 
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CHAPTER  XXI. 

OF   LIMITATION   OF  ACTIONS. 

Article  1.  Of  the  time  within  which  suits  must  be  brought. 
"        2.  General  rules. 

ARTICLE  I. 

Of  the  time  loithin  ivhicli  suits  must  he  hrought. 


Sec. 

2474.  Civil   suits    to    be    commenced 

within  a  certain  time,  and  not 
afterwards. 

2475.  Suits  which  must  be  commenced 

withm  twenty  years. 

2476.  Suits   to  be  commenced  within 

ten  years. 


Sec. 

2477.  Within  six  years. 

2478.  Within  five  years. 

2479.  Within  four  years. 

2480.  Within  three  years. 

2481.  Witliin  one  year. 


Statute  of         §  2474.  Civil  suits  must  be  commenced  after  the  cause  of 
limitations,    actioii  has  accrued,  witTiin  tlie  periods  prescribed  in  tliis 

chapter,  and  not  afterwards. 
toouTt^ix.*'^      §  2475.  Within  twenty  years  : 
twenty  y?ars      I.  Actions  at  the  suit  of  the  state  of  Alabama  against  a 

citizen  thereof,  for  the  recovery  of  real  or  personal  property. 
2.  Actions  upon  a  judgment  or  decree  of  any  court  of  the 

state  of  Alabama,  of  tlie  United  States,  or  of  any  state  or 

territory  of  the  United  States. 
In  ten  year..      2476.  Within  ten  years  : 

1.  Actions  founded  upon  any  contract,  or  writing  under 

seal. 

_  2.  Actions  for  the  recovery  of  lands,  tenements,  or  here- 
ditaments, or  the  possession  thereof 

8.  Motions,  and  other  actions,   against  sheriffs,  coroners, 
constables,  and  other  public  officers,  for  nonfeasance,  mis- 
feasance, or  malfeasance  in  office. 
In  six  year?.      §  2477.  Within  six  ycars  : 

1.  Actions  for  a  trespass  to  real  or  personal  property. 

2.  Actions  for  the  detention  or  conversion  of  personal  prop- 

8.  Actions  founded  on  a  promise  in  writing  not  under  seal. 

4.  Actions  for  the  recovery  of  money,  upon  a  loan,  upon  a 
stated  or  liquidated  account,  or  for  arrears  of  rent,  due  upon 
a  parol  demise. 

5.  Actions  for  the  use  and  occupation  of  land. 

6._  Motions,  and  other  actions  against  the  sureties  of  any 
sheriff,  coroner,  constable,  or  any  public  officer ;  or  actions 
against  the  sureties  of  executors,  administrators,  or  guar- 
dians, for  any  misfeasance,  or  malfeasance  whatever  to  their 
principal ;  the  time  to  be  computed  from  the  act  done,  or 
omitted  by  their  principal,  which  fixes  the  liability  of  the 
surety. 

7.  Motions,  and  other  actions  against  attorneys  at  law,  for 
failing  to  pay  over  money  of  their  clients,  or  for  neglect  or 
omission  of  duty. 
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8.  An}^  action,  founded  upon  any  judgment  of  a  justice  of 
tlie  peace  of  this  state. 

9.  Any  action  arising  from  simple  contract,  or  specialty, 
not  herein  specifically  enumerated. 

.    §  2478.  Within  five  years : 

1.  All  actions  founded  on  equities  of  redemption,  where  wuhin  eye 
lands  have  been  sold  under  a  decree  of  the  court  of  chan-  y^^'*- 
eery,  existing  in  any  person,  not  a  party  to  the  proceedings, 
who  claims  under  the  mortgagor,  or  grantor  in  the  deed  of 
trust. 

§  2479.  AVithin  fom-  years  : 

All  actions  or  motions  against  any  security  to  any  writ  within  four 
of  error,  appeal,  replevin,  or  forthcoming  bond,  executed 
in  any  cause,  in  any  of  the  courts  of  the  United  States,  or  in 
any  other  state  or  country  except  the  state  of  Alabama. 

§  2480.  Within  three  years  : 

1.  Actions  to  recover  money  due  by  open  or  unliquidated  wuhin  three 
account,  the  time  to  be  computed  from  ^he  date  of  the  last  ^'^*'^^" 
item  of  the  account,  or  fr^om  the  time  when,  by  contract  or 
usage,  the  account  is  due, 

§  2481.  Within  one  year : 

1,  Actions  for  assault  and  battery,  false  imprisonment,  or  ^^j^i^  ^^^^ 
malicious  prosecution.  y®^- 

2.  Actions  for  criminal  conversation,  for  the  seduction  of 
a  female,  or  breach  of  marriage  promise. 

8.  Actions  qui  tam,  or  for  a  penalty  given  by  statute  to 
the  party  aggrieved,  unless  the  statute  imposing  it  prescribes 
a  different  limitation, 

4.  Actions  of  libel,  or  slander. 

5.  Actions  against  steam  boats,  and  other  water-craft,  com- 
menced by  attachment. 

6.  Civil  actions,  for  any  injury  to  the  person,  or  rights  of 
another,  not  arising  from  contract,  and  not  herein  specifically 
enumerated. 


c. 
2482.  Entiy  presumed  when  the  right 

exists. 
2483-  Right  of,  not  tolled  by  descent 

cast. 

2484.  Period  of  absence  frona  the  state 

deducted  fi-oni  the  time  since 
action  accrued. 

2485.  If  suit  is  brought,  and  judgment 

rendered,  another  suit  may  be 


ARTICLE  II. 

General  rules. 
Sec. 


a  suit,  a  cause  of  action  aris- 
ing there  is  also  barred  here. 

2488.  The   statute   does   not  embrace 

accounts  between  merchants. 

2489.  Last  item  of  an  accomit  is  the 

date  from  which  the  statute 
runs. 

2490.  Bar  of  the  statute  only  removed 
by  partial  payment  or  prom- 


brought  within  a  year.              i  ise  in  writmg. 

2486.  Three  years  allowed  infants,  (fcc,  j  2491.  When  a   demand   is   necessary, 

Ui  bring  suits  after  i-cmoval  i  time  computed  from   the  act 

of  disability.     Restriction.        I  done,  and  uot  the  demand. 

2487.  If  the  laws  of  another  state  bar  1  2492.  In  actions  for  fraud,  time  oom- 
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Seo. 

computed  from  the  discovery. 

2493.  Suing  out  a  summons  is  a  com- 

mencement of  suit. 

2494.  Six   months   of   time,    between 

death  and  grant  of  letters  not 
computed. 

2495.  Nor  the  six  mouths  in  which  the 

executors  and   administrators 
are  exempt  from  suit. 
2196.  Time  of  accrual  of  action  against 
deputy  or  agent. 


Sec. 

2497. 

2498. 

2499. 

2500. 

2501. 

2502. 


Time  of  injunction  not  computed. 

If  the  act  begins  to  run  it  is  not : 
suspended. 

All  disabilities   to  cease  before 
the  act  runs. 

Nor  suspends  the  act  as  to  citi- 
zens of  an  enemy's  state. 

No  limitatiou  as  to  notes  put  in  ' 
circulation  as  money. 

Applies  to  causes  of  action  uo^r  ' 
subsisting.     Exceptions. 


Three  years 
after  re- 
moval of  dis 
ability  al- 
lowed in 


Entry  pre-  §  2482.  Whcii  a  riglit  of  entrj  on  lands  accrues,  tlie  entiy 
th?right  ex-  must  bc  Considered  as  having  been  made,  and  tlie  cause  of 
'^*^-  action  as  having  then  accrued. 

Right  of  en-  g  2483.  The  right  of  entry  is  not  tolled  by  a  descent  cast. 
b7a°descent  §  2484.  Whcu  any  person  is  absent  from  the  state,  during 
Ttaeofab-  the  period  within  which  a  suit  might  have  been  brought 
the'^statTde-  ^S^^^^^  ^i™)  such  pcriod  or  periods  of  time  must  not  be  com- 
ducted  from  putcd  as  a  Dortiou  #f  the  time  necessary  to  create  a  bar  under 

the  time  tt, '        1         + 

since  action    tUlS  CUapter. 

accrued.  g  2485.  If  suit  be  brought  in  any  of  the  said  actions,  before 

bright  and  the  time  limited  has  expired,  and  judgment  be  rendered  for 
covereTand'  ^^®  plaintiff,  and  such  judgment  be  arrested,  or  reversed  on 
then  re-       appeal,  the  plaintiff,  or  his  legal  representatives,  may  com- 
may  again  bo  mcuce  suit  again  within  one  year  from  the  reversal  or  arrest 
^thS^ayear  of  such  judgment,  though  the  period  limited  may  in  the 
mean  time  have  expired ;  and  in  like  manner,  if  more  than 
one  judgment  be  reversed,  or  arrested,  an  action  may  be  re- 
commenced within  one  year. 

§  2486.  If  any  one  entitled  to  bring  any  of  the  actions 
enumerated  in  this  chapter,  or  to  make  an  entry  on  land,  or 
defence  founded  on  the  title  to  real  property,  be  at  the  time 
fants,  &c.,  to  such  right  accrucs,  withm  the  age  oi  twenty-one  years,  a 
brmgsmts.    jj^g^j.pj^Q(j  -woman,  Or   insane,  or  imprisoned   on   a   criminal 
charge,  for  any  term  less  than  for  life,  he  or  she  has  three 
years  after  the  termination  of  such  disability  to  bring  suit, 
make  entry  or  defence.     But  no  disability  will  extend  the 
period  of  limitation,  so  as  to  allow  such  action  to  be  com- 
be'ext^nded  ^i^euccd,  cutry  Or  dcfencc  made,  after  the  lapse  of  twenty 
beyond  twen.  years  from  the  time  of  the  cause  of  action,  or  right  accrued, 
y  years.      ^^^  must  this  cxccption  cxteiid  to  a  married  woman,  in  re- 
spect to  her  separate  estate. 
inSrtlte      §  2487.  When  the  statute  of  limitations  of  another  state 
bar  a  suit  for  or  foreign  country  has  created  a  bar  to  an  action  upon  a  con- 
tion  accrui^ng  tract  or  act  done  in  such  state  or  country,  whilst  the  party 
so^barJld  ''''  sought  to  be  charged  thereby  was  a  resident  of  such  state  or 
''s'®-  country,  the  bar  thus  created  is  effectual  in  this  state,  against 

any  suit  brought  thereon,  in  the  same  manner  it  would  have 
been  in  the  state  or  country  where  the  act  was  done  or  con- 
tract made. 
Not  to  ex-  §  2488.  The  limitations  herein  provided,  do  not  apply  to 
i^ntac-*^"^""'  ^^^^  actions  as  concern  the  trade  of  merchandise  between 
counts  be-  merchants  and  merchants,  their  agents  and  factors,  while  the 
merchants,    accouuts  between  them  are  current. 
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§  2489.  AVlien  there  are  mutual  accounts  between  per- Last  item  of 
sons  who  are  not  merchants,  the  time  must  be   computed  the  date™ 
from  the  date  of  the  last  item,  unless  the  account  be  liquidat-  [•^'^  ^^1°^. 
ed,  and  a  balance  struck.  °°«'i- 

§  2490.  No  act,   promise  or  acknowledgment  is  sufl&cient  Partial  pay- 
to  remove  the  bar  to  a  suit  created  by  the  provisions  of  this  ™-omise  in 
chapter,  or  is  evidence  of  a  new  or  continuing  contract,  ex-  ^gned^i^ne- 
cept  a  partial  payment  made  upon  tho  contract,  by  the  party  cessary  to 

•  /i/±t/    avoid  thp  b3,r 

sought  to  be  charged  before  the  bar  is  complete,  or  an  un- 
conditional promise  in  writing,  signed  by  the  party  to  be 
charged  thereby.  when  a  right 

§  2491.  When  a  right  exists,  but  a  demand  is  necessary  is  to^bema- 
to  entitle  the  party  to  an  action  against  any  officer,  agent  or  mand,  before 
attorney,  the  limitation  commences  from  the  commission  or  u^me'js  com-^ 
omission  of  the  act,  giving  the  right  of  action,  a  nd  not  from  p"'«'^  l'°"\ 

'C)0  o  ^  the  act  and 

the  date  of  the  demand.  not  from  the 

§  2492.  In  actions  seeking   relief  on  the  ground  of  fraud,   ^'^^^  ' 
where  the  statute  has  created  a  bar,  the  eause  of  action  must  accounrof°'* 
not  be  considered  as  having  accrued  until  the  discovery  by  f|audthe 
the  aggrieved  party  of  the  facts  constituting  the  fraud,  after  puted  from 
which  he  must  have  one  year  within  which  to  prosecute  his  '^'^covery. 
suit. 

^  2493.  The  suina;  out  of  a  summons,  is  the  commence-  summons  is 

«->  .  o.  -'  ■  n     ^  .,a  commence- 

ment 01  a  suit,  whether  it  be  executed  or  not,  ii  the  suit  be  ment  of  suit 

continued  by  an  alias,  or  recommenced  at  the  next  term  of 

the  court. 

§  2494.  The  time  between  the  death  of  a  person  and  the  l^^^^^eath 
grant  of  letters  testamentary  or  of  administration,  not  ex-  and  grant  of 
ceeding  six  months,  is  not  to  be  taken  as  any  part  of  the  ministration 
time  limited  for  the  commencement  of  actions  by  or  against  as'irSx""'^'^ 
his  executors  or  administrators.  months. 

§  2495.  The  six  months  which  an  executor  or  administra-  months  ^'^ 
tor  is  exempt  from  suit,  after  the  grant  of  letters,  is  not  to  be  "^^''^"f  J^'*'^ 
taken  as  any  part  of  the  time  limited  for  the  commencement  &c.,  are  ek- 

o        .  •  •       j_  ^   ■  empt  from 

01  action  against  him.  suit. 

§  2496.  When  an  injury  arises  from  the  act  or  omission  Time  of  ac- 
of  a  deputy  or  agent,  the  time  for  the  limitation  of  an  action  ti^^fof  ita'- 
by  the  principal  against  such  deputy  or  agent,  does  not  com-  ^^"'y  °^^^ 
mence  to  run  until  the  liability  of  the  principal  for  the  act  agent. 
or  omission  of  such  deputy  or  agent  is  ascertained,  by  suit  of 
the  aggrieved  party  against  the  principal. 

§  2497.  When  tlie  commencement  of  an  action  is  stayed  Time  of  in- 
by  injunction  or  statutory  prohibition,  the  time  of  the  con-  computed." 
tinuance  of  the  injunction  or  statute  prohibition,  is  not  com- 
puted as  part  of  the  time. 

§  2498.  A  disability  which  did  not  exist  when  the  cause  if  the  act 
of  action  accrued,   does  not  suspend  the  operation  of  the  to  run  it  is 
limitation,  unless  the  contrary  is  expressly  provided.  g^.'  ^"^p^""^' 

§  2499.  AVhen  two  or  more  disabilities  coexist,  at  the  time  ah  disabiu- 
the  cause  of  action  accrued,  the  limitation  does  not  attach  be^re  tfmf 
until  all  are  removed.  begins. 

§  2500.  When  the  United  States  is  at  war  with  a  foreign 
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War  sua-  countiy,  and  either  party  to  a  contract  is  a  subject  or  citizen 
act^as  to  citi-  thereof,  the  time  of  the  continuance  of  the  war  is  not  com- 
tne  nation '   P^i-ted  as  part  of  the  time  limited  for  the  commencement  off 

the  suit. 
tJ.°actiOT3"on      §  2501.  The  provisions  of  this  chapter  do  not  apply  to  ac- 
notes  put  in  tious  to  euforcc  payment  of  bills,  notes  or  other  evidences  of 

circulation  as    t,,.  ^  ,    •         ■         i    ±- 

money.        debt,  issucd  or  put  m  Circulation  as  money. 
Causes  of  ac-      §  2502.  The  provisions  of  this  chapter  apply  to  all  subsist- 
Bubsi'sting  to  ing  causes  of  action,  except  such  as  suits  have  been  com- 
chapter^lp-   nieuced  upon,  and  all  now  pending,  and  those  upon  which 
pijes.  suits  may  be  commenced,  within  one  year  from  the  time  this 

code  goes  into  operation. 


SPECIAL  PROCEEDINGS   IN  CERTAIN  CASES. 

Chap.     1.  Attachments  at  law. 
"         2.  Trial  of  right  of  property. 
"         3.  Summary  judgments. 

"  4.  Proceediugs  by  sureties. 

"  5.  To  vacate  charters  of  corporations,  and  prevent  usurpation  in  office. 
"         6.  Mechanics'  lien. 
"         7.  Partition  of  lands. 
"         8.  Proceedings  in  admiralty. 
"         9,  Arbitration. 

"  10.  To  appoint  and  remove  trustees. 

"  11.  Prison  bounds,  and  insolvent  debtors. 

"  12.  Inquisitions  of  lunacy. 

CHAPTER  I. 

ATTACHMENTS   AT   LAW. 

Article  1.  Of  the  issue  of  attachments. 

"  2.  In  what  manner  and  on  what  property  executed. 

"  3.  Of  attachments  for  rent. 

"  4.  Of  the  replevy  and  claim  of  property. 

"  5.  Pi'oceedings  against  garnishees. 

"  6.  Collateral  issues. 

"  7.  Ancillary  attachments. 

"  8.  Judicial  attachments. 

"  9.  Of  the  pleadings  in  attachment. 

"         10.  Attachments  against  steam  boats. 

ARTICLE    I. 


Of  the  issue  of  attachments. 


Sec. 

2503.  For  what  debts  and  damages  is- 

sued. 

2504.  Cases  in  which   attachments  is- 

sue. 

2505.  By  what  officers   issued  for  any 

certain  money  demand. 


Sec. 

2506.  Oath  as  to  the  debt  and  cause  for 

attachment  to  be  made. 

2507.  Bond  and  security  also  required. 

2508.  Judge  or   chancellor  to   require 

sworn  statements  of  facts  on 
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application  for  attacliment  for  i  2412.  Corporatious  may  sue  out  attacL- 
damages.  j  ments. 

2509.  Attachment  by   a   non-resident,  \  2513.  Against  foreign  coi'porations. 

against  another.  I  2514.  Form  of  attachment ;   no   objee- 


2510.  N'otiee  to  a  non-resident   defend- 

ant in  attachment. 

2511.  State  bank  has  attachment  with- 

out bond. 


tions  taken  for  want  of  form. 
2515.  Bond   and   affidavit     returnable 
with  the  attachment. 


§.  2503.  Attachments  may  issue : 

1.  To  enforce  the  collection  of  a  debt,  whether  it  be  due  Attachments 
or  not,  at  the  time  the  attachment  is  taken  out.  lecrany*^"^" 

2.  For  any  moneyed  demand,  the  amount  of  which  can  be  ^'^g*  °''  *^^™' 
certainly  ascertained. 

3.  To  recover  damages  for  a  breach  of  contract,  when  the 
damages  are  not  certain  or  liquidated. 

4.  When  the  action  sounds  in  damages  merely. 
§  2504.  And  in  the  following  cases  : 

1.  When  the  defendant  resides  out  of  the  state.  wwch'at- 

2.  When  the  defendant  absconds.  LYu'T'"'' 

3.  When  the  defendant  secretes  himself  so  that  the  ordin- 
ary process  of  law  cannot  be  served  on  him. 

4.  When  the  defendant  is  about  to  remove  out  of  the  state. 

5.  When  the  defendant  is  about  to  remove  his  property  ' 
out  of  the  state,  so  that  the  plaintiff  will  probably  lose  his 

debt,  or  have  to  sue  for  it  in  another  state. 

6.  When  the  defendant  is  about  fraudulently  to  dispose  of 
his  property. 

7.  When  the  defendant  has  fraudulently  disposed  of  his 
property. 

8.  When  the   defendant  has  moneys,  property  or  effects, 
liable  to  satisfy  his  debts,  which  he  fraudulently  withholds, 

§  2505.  In  the  first  and  second  cases  mentioned  in  section  •'^^j'^f"™^^" 
2503,  it  may  be  issued  by  any  judge  of  the  circuit  court,  re-  certain  mo- 
turnable  to  any  county  in  the  state,  or  by  the  clerk  of  the  ^^^  ^^emand. 
circuit  court,  judge  of  the  probate  court  or  any  justice  of  the 
peace,  within  their  respective  counties.     In  the  third  and 
fourth  cases  by  a  judge  of  the  circuit  court  or  chancellor 
only,  returnable  to  any  county. 

§  2506.  The  officer,  before  issuing  the  attachment  in  the  o^'^f'o^- 

J  .    '       -    .  .  o  _  _        mount  of 

two  first  cases  mentioned  m  the  last  section,  must  require  debt  and 
the  plaintiff,  his  agent  or  attorney,  to  make  oath  of  the  uchmtm  re- 
amount  of  the  debt  or  demand,  and  that  it  is  justly  due;  al-  ^i^'^'C''-! 
so,  that  one  of  the  causes  enumerated  in  section  2504  exists, 
and  that  the  attachment  is  not  sued  out  for  the  purpose  of 
vexing   or  harassing  the  defendant ;  which  must  also  be  re- 
duced to  writing,  and  subscribed  by  the  party. 

§  2507.  He  must  further  require  the  j)laintiff,  his  agent  Bond  and  se- 
or  attorney,  to  execute  a  bond  in  double  the  amount  claimed  requLd.  ^ 
to  be  due,  with  sufficient  surety,  payable  to  the  defendant, 
with  condition  that  the  plaintiff  will  prosecute  the  attach- 
ment to  effect,  and  pay  the  defendant  all  such  damages  as  he 
may  sustain  from  the  wrongful  or  vexatious  suing  out  such 
attachments 
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Judge  or  §  2508.  When  an  attacliment  is  applied  for  in  the  cases 

«qSre"r  *°  provided  for  in  the  third  and  fourth  subdivisions  of  section 
menTo/facte  2503,  the  judgc  or  chancellor,  before  issuing  it,  must  require 
in  claims  of   the  plaintiff,  his  agent  or  attorney,  in  addition  to  the  afl&da- 
damages.      ^^^  ^^^  boud  required  in  other  cases,  to  make  affidavit  in 
writing,  of  the  special  facts  and  circumstances,  so  as  to  enable 
him  to  determine  the  amount  for  which  a  levy  must  be  made ; 
which  sum  may,  at  the  discretion  of  the  court,  be  reduced  at 
the  return  term  of  the  attachment,  on  af&davit  of  the  defend- 
ant, and  the  levy  released  to  the  amount  of  such  reduction. 
Attachment       §  2509.  A  uon-rcsident  of  this  state  may  sue  out  an  at- 
resfdent""      tachmcut  against  a  non-resident  for  an  existing  debt,  or  as- 
ofhe?'  ^^'     certained  liability  ;  but  the  plaintiff,  his  agent,  or  attorney, 
is  required,  in  addition  to  the  oath  necessary  in  other  cases, 
to  swear  that  according  to  the  best  of  his  knowledge,  inform- 
ation and  belief,  the  defendant  has  not  sufficient  property 
Additional     within  the  state  of  his  residence,   wherefrom  to  satisfy  the 
cases.'  '^      debt ;  and  must  also  give  bond  as  in  other  cases,  with  surety, 

resident  in  this  state. 
Notice  to  a        g  2510.  When  au  attachment  is  sued  out  against  a  non- 
defendant  in  resident,  the  court,  at  the  return  term  of  the  writ,  must  direct 
attachment.  ^-^^  clcrk  to  causc  a  notice  of  the  attachment,  and  levy  on  the 
defendant's  property,  to  be  advertised  four  successive  weeks, 
in  some  newspaper,  a  copy  of  which  must  be  sent  by  mail  to 
the  defendant,  if  his  residence  is  known,  or  can  be  ascertain- 
ed, unless  he  appears  and  defends. 
Commission-      §  2511.  The  commissioncr  and  trustee  of  the  state  bank, 
ban^sue  OTt  ^^^  agent  or  attorney,  may  sue  out  an  attachment  to  recover 
^uho'uTrnd  ^  ^®^^  due  the  bank,  in  any  county  of  the  state,  upon  making 
affidavit  as  required  in  other  cases,  without  executing  bond; 
and  for  a  wrongful  suing  out  of  the  attachment,  the  bank  is 
liable  to  the  defendant  in  damages,  to  be  ascertained  by  a 
suit  against  the  said  commissioner  and  trustee. 
Attachments      §  2512.  Corporatious,  either  foreign  or  domestic,  are  enti- 
porltions!"^'  tied  to  process  of  attachment  for  the  recovery  of  the  debts, 
or  ascertained  demands  due  them.     The  president,  cashier  of 
the  corporation,  or  an  agent,  or  attorney  thereof,  making  the 
affidavit  and  executing  bond  as  in  other  cases. 
Attachments      g  2513.  Proccss  of  attachment  ma}^  issue  for  the  recov- 
eigncorpora-  cry  of  dcbts  agaiust  foreign  corporations  having  property 
tions.  within  this  state,  in  the  same  manner,  and  subject  to  the 

same  rules  as  in  case  of  natural  persons  residing  without  this 
state. 
Nov.-e-tion       |  2514.  Thc  form  of  attachment  must  be  in  substance  as 
ofluach""^  folloAvs ;  but  no  objection  shall  be  taken  for  any  defect  in 
tnent.  form,  if  the  essential  matters  are  set  forth : 

The  state  of  Alabama,  )       To  any  sheriff  of  the  state  of  Al- 

County.      ]  abama :     Whereas  A.  B.,  (or  C.  D., 

Form  of  at-  as  the  agcut  or  attorney  of  A.  B.,  as  the  case  may  be,)  hath 

tachment.     complained  on  oath  to  me,  E.  F.,  judge  of  the  circuit  court  of 

said  state,  (or  justice  of  the  peace,  or  judge  of  the  probate 

court,  or  clerk  of  the  circuit  court  of  said  county,  or  as  the 
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case  may  be,)  that  G.  H.  is  (or  will  be,  as  tbe  case  may  be,) 

justly  indebted  to  the  plaintiff  in  the  sum  of dollars, 

and  the  plaintiff  having  made  affidavit  and  given  bond  as  re- 
quired by  law,  in  such  cases,  you  are  hereby  commanded  to 
attach  so  much  of  the  estate  of  Gr.  H.  as  will  be  of  value  to 
satisfy  the  said  debt  and  costs,  according  to  the  complaint ; 
and  such  estate,  unless  replevied,  so  to  secure  that  the  same 
may  be  liable  to  further  proceedings  thereon,  to  be  had  at 

the  next  term  of  the  circuit  court  for  the  county  of  ■ ,  to 

be  held  at  the  court  house  thereof;  when  and  where  you 
must  make  known  how  you  have  executed  this  writ. 

Witness  my  hand  this,  &c.  E.  F.,  clerk. 

§  2515.  The  bond  and  affidavit  must  be  returned  by  the  Bond  and  af- 
ofiicer  issuing  the  attachment,  to  the  court  to  which  the  at-  returned?  ^ 
tachment  is  returnable. 


ARTICLE  II. 

In  what  manner  and  uiwn  ivliat  property  executed. 

Sec.  Sec. 

2516.  Executed  on  any  property,  or  on    2524.  Debts  iu  suit  may  be  attached. 

choses  in  action  by  garnish-    2525.  Attachments  may  be  executed  in 
ment.  any  county. 

2517.  Garnishee   cited   to  appear,  and  ;  2526.  Branch  writs  of  attachment 

answer  on  oath.  |  252Y.  Lien  of  an  attachment  from  time 

2518.  Levied  on  joint  estate  or  interest  of  levy  or  service  of  garnish- 

in  paitnership.  '■  ment. 

2519.  Executors  and  administrators.      |  2528.  Perishable   property  sold  by  or- 

2520.  Garnisheed  for  amounts  due  leg- '  der  of  court. 


2529.  In  caseof  necessity,  sold  by  sheriif 

before  return  term. 

2530.  Amount  so  received  by   sheriff, 

recovered  on  one  day's  notice. 

2531.  Slaves  levied  on,  how  disposed  of 

till  judgment. 

2532.  Indemnifying    bond,    Avhen    de- 

manded by  the  sheriff 


atees,  distributees,  (fee. 
2521.  Money   in  the  hands  of  sheriffs, 

attorneys,  (fee.,    attaclied,  and 

in  case  of  officers  of  court,  is 

paid  into  court. 
5522.  Judgments  against  executors,  tto., 

not  to  be  rendered  for  eighteen 

months. 
252.S.  Attachment  of  money,  <fcc.,  in  a 

trustee's  hands. 

§  2516.  Attachments  may  be  levied  on  real  estate,  whether  Executed  on 
the  same  be  a  fee  simple  or  any  lesser  legal  estate,  or  person-  or  ciwsMTn^ 
al  property  of  the  defendant ;  or  the  same  may  be  executed  ^arn^Ji^^ent 
by  summoning  any  person  indebted  to,  or  having  in  his  pos- 
session, or  under  his  control,  property  belonging  to  the  de- 
fendant ;  and  the  officer  executing  the  writ,  must  indorse  the 
levy,  or  service  thereon ;  and  if  practicable,  take  the  proper- 
ty in  his  possession,  unless  rei)levied,  as  hereinafter  described. 

§  2517.  Such  person  is  called  the  garnishee,  and  must  be  Garnishee] 
cited  by  the  officer  to  appear  at  the  return  term  of  the  writ,  *^''!?!?hP" 

T  T  1         IT  'TIT  pGaF  Hna  an- 

and  answer  upon  oath  whether  he  was  indebted  to  the  de-  sweroaoatL. 
fendant  at  the  time  of  the  levy  of  the  attachment,   or  at  the 
time  of  making  his  answer,  and  whether  he  will  not  be  in- 
debted in  future  to  him  by  a  contract  then  existing ;  and 
whether  he  has  not  in  possession,  or  under  his  control,  per- 
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sonal  or  real  property,  or  tilings  in  action,  belonging  to  the 
defendant ;  a  copy  of  whicli  citation  he  must  return  execu- 
ted, together  mth  the  attachment  and  levy. 
Levied  on         §  2518.  An  attachment  may  be  levied  on  the  joint  or 
iate  eSr  separate   estate  of  joint    obligors,   promisors,    or  partners, 
shi^'Stere'st  whether  resident  or  non-resident. 

Executors  §  2519.  ExBCutors  and  administrators  may  be  garnisheed 

and  adminis-  {qj.  ^  ^q^^^  ^^q  ]jj  ^he  tcstator,  or  intestate  to  the  defendant, 
and  may  commence  a  suit  by  attachment  in  their  represent- 
ative character. 
Garnisheed        §  2520.  Exccutors  and  administrators  may  be  garnisheed 
dueTgTeM,  for  debts  due  the  legatees,  or  distributees,  but  no  judgment 
mstributees,  ^^^  -j^^  rendered  against  them  rmtil  a  settlement  of  the  estate, 
unless  they  assent  to  the  legacy  or  admit  assets  to  pay  the 
amount  claimed,  or  some  portion  thereof,  out  of  the  distribu- 
tive share  of  the  debtor. 
Money  m^uie      §  2521.  Moncy  in  the  hands  of  an  attorney  at  law,  sheriff, 
ri£f,  attoney,  or  othcr  ofiiccr,  may  be  attached ;  and  in  the  case  of  officers 
tiik^d.^''  of  the  court,  must  be  paid  into  court,  to  abide  the  result,  un- 
less the  court  otherwise  direct. 
Judgments        A  2522.  No  iudgment  can  be  rendered  against  an  exec- 

against  exec-         J  _  J        o  ,  o 

utors,  &c.,  utor  or  administrator  upon  his  answer  m  attachment,  or  gar- 
for  eighteen  nishmcnt,  Until  the  lapse  of  eighteen  months  after  grant  of 
«"''^*'^^-       letters. 

Attachment       ^  2523.  Moucy  or  effects  of  the  defendant  in  the  hands  of 
in  a  trustee's  a  trustcc,  may  be  attached  and  held  subject  to  the  validity 
hands.         q£  ^^g  instrument  creating  the  trust ;  or  the  excess  remaining 
in  the  trustee's  hands,  after  the  execution  of  the  trust,  if 
valid;  but  if  the  deed  be  held  void,  the  trustee,  if  not  guilty 
of  actual  fraud,  may  retain  for  a  debt  due  himself,  and  must 
be  protected  so  far  as  he  has  acted  in  good  faith  under  the 
trust,  before  the  levy  of  the  attachment. 
Attachment       §  2524.  A  debt  in  suit,  in  any  of  the  courts  of  this  state, 
suit.  may  be  attached ;  and  if  the  suit  is  not  depending  in  the 

same  court  where  the  attachment  is  brought,  the  court,  after 
judgment,  on  proof  by  the  garnishee  of  the  pending  attach- 
ment, must  stay  execution,  until  notified  by  the  clerk  of  the 
court  in  which  the  attachment  is  instituted,  that  final  judg- 
ment has  been  rendered ;  in  which  case  it  must  make  the  ap- 
propriate order,   accordmg  as  the  judgment  is  rendered  for 
the  plaintiff  or  defendant. 
Executed  in       §  2525.  The  attachment  may  be  executed  in  any  county 
any  coun  y.  ^^^^^  ^^^^^  -^^  ^^^  sheriff  of  the  county  in  which  the  proper- 
ty is  found,  or  in  which  any  person  may  be  found  indebted 
to  the  defendant,  or  having  property  or  things  in  action  of 
the  defendant  in  his  possession,  or  under  his  control.     The 
sheriff  must  take  and  hold  the  property  attached,  unless  re- 
plevied, subject  to  the  order  of  the  court  in  which  the  attach- 
ment is  pending. 
Branch  writs      §  2526.  Branch   writs  of  attachment  may  issue  to  any 
county  of  the  state,  directed  to  any  sheriff"  of  the  state  of 
Alabama,  to  be  executed  as  in  the  preceding  section. 
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§  2527.  The  levy  of  an  attacliment  creates  a  lien  in  favor  Lien  of  an 
of  the  plaintiff,  upon  the  estate  of  the  defendant  so  levied  on,  ^"'"^**'°®'^*- 
from  the  levy  ;  and  upon  the  money  or  eifects  in  the  posses- 
sion of  the  garnishee,  from  the  service  of  garnishment. 

§  2628.  If  the  property  levied  on  be  perishable,  it  must  be  Perishable 
sold  by  order  of  the  court,  on  motion  of  either  party,  and  the  by°orde?of''^ 
proceeds  of  the  sale  be  retained  by  the  sheriff  to  await  the  '=°"''*- 
decision  of  the  cause,  unless  the  court  otherwise  direct. 

§  2529.  If  the  property  levied  on  be  of  so  perishing  a  na-  insomecas- 
ture  that  it  will  deteriorate  greatly  in  value,  or  be  destroyed  sherTff  be'fore 
before  the  meeting  of  the  court,  or  if  the  charge  of  keeping  it  *''^'"™  *®''™" 
be  very  great,  it  is  the  duty  of  the  sheriff,  if  not  replevied, 
to  sell  it  at  public  auction,  returning  the  facts  and  the  money 
to  the  court. 

§  2530.  The  sheriff  and  his  securities,  or  either  of  them,  Amount  so 
may  be  proceeded  against  by  motion,  on  one  day's  notice,  at  coverld'by' 
the  instance  of  the  plaintiff,  or  defendant,  if  the  plaintiff'  fail  in  H'"'  Pf  .''!?j^ 
the  action  lor  any  money  thus  received  lor  the  sale  of  perish-  t-ii\on  one 
able  property,  and  judgment  rendered  against  him  for  the   ^^^^°^"'^- 
amount,  and  five  per  cent,  a  month  from  the  time  of  the  de- 
mand. 

§  2531.  When  slaves  levied  on  are   not  replevied,   the  g,aves  taken 
sheriff' must  not  put  them  in  jail  for  safe  keeping,  unless  in-  no' imprison- 
structed  to  do  so  by  the  plaintiff"  or  defendant,  but  must  hire  parties  re- 
them  to  some  suitable  person,  taking  a  note  with  surety  for  ''"""*^  '*" 
the  hire,  which  enures  to  the  plaintiff,  or  to  the  defendant  if 
the  sale  of  the  slaves  should  discharge  the  judgment.     If  he 
cannot  hire  them  out,  he  may  place  them  in  the  custody  of 
some  suitable  person  for  safe  keeping ;  and  if  he  acts  in  good 
faith,  is  not  liable  for  an  escape. 

§  2532.  When  a  doubt  exists  as  to  the  title  of  the  defend-  indemnify- 
ant  to  personal  property,  which  the  sheriff  is  required  to  '°^  ^°^^' 
levy  upon,  he  may  demand  indemnity  from  the  plaintiff. 


ARTICLE  in. 


Of  attachment  for  rent 


Sec. 

2533.  Lrmdloid  has  a  lien  on  the  crop* 

for  the  year's  rent. 

2534.  Attachment  to  collect  rent 


Sec. 

2535.  Levied  on  the  crop  in  the  hands 
of  the  tenant,  or  any  one  hold- 
ing for  him,  or  purchaser's, 
with  notice. 


§  2533.  A  landlord  has  a  lien  on  the  croj3  gTown  on  rented  i^andiord'i 
land  for  rent  for  the  current  year,  and  is  entitled  to  process  I'^nonthe 
of  attachment  for  the  recovery  of  the  same,  to  be  issued  by 
any  one  of  the  officers  named  in  section  2505,  in  the  follow- 
ing cases,  whether  the  rent  be  due  or  ]iot  at  the  time  the 
attacliment  is  sued  out : 

1.  When  the  tenant  is  about  to  remove  the  crop  from  tho 
premises  without  paying  the  rent. 
30 


466         PART  3.] 


ATTACHMENTS   AT   LAW, 


[title  2, 


Attachment 
to  secure 
rent. 


Levied  on 
the  crop  in 
the  hands  of 
tenant  or 
purchaser 
from  him. 


Replevy  of 
property 
levied  on. 

Replevy 
bond. 


Claims  of 
property  lev- 
ied on,  and 
trial  of  right 
of  property. 


2.  When  lie  lias  removed  it,  or  any  portion  tliereof,  with-i 
out  tlie  consent  of  the  landlord. 

§  2534.  Affidavit  in  writing  being  made  of  one  of  thesa 
facts  by  the  landlord,  his  agent  or  attorney,  also  that  the 
amount  claimed  is  or  will  be  due  for  rent,  or  will  be  then 
value  of  the  portion  of  the  crop  agreed  to  be  received  as  rent  li 
and  giving  bond  with  surety,  and  with  condition  as  in  other 
cases  of  attachment,  process  of  attachment  must  issue  as  in 
other  cases. 

§  2535.  The  attachment  may  be  levied  on  the  crop  in  the 
possession  of  the  tenant,  or  any  one  holding  it  in  his  right, 
or  in  the  possession  of  a  purchaser  from  him  with  notic?  of 
the  lien  of  the  landlord. 


Forfeiture  of 
claim  on  re- 
plevy bond, 
and  execu- 
tion thereon. 


If  the  proper- 
ty be  lost  or 
destroyed 
without  fault, 
its  value  may 
be  received 
ia  discharge. 


ARTICLE  IV. 

Of  the  replevy  and  claim  of  'proimiy. 

Sec.  I  Sec. 

2536.  Replevy  of  property  levied  on,    2538.  Forfeiture  of  claim   on  replevy 
„„.       replevy  bond.  bond,  and  execution  thereon. 

2537.  Ckims  to  property  levied  on,  and    2539.  If  the  propertyis  lost  or  destroy- 

trial  of  the  right  of  property,     j  ed,   the   value  received  in  cUs- 

I  charge. 

§  2536.  The  defendant  in  attachment,  or  in  his  absence  a 
stranger,  may  replevy  the  goods  or  chattels  attached,  by  exe-- 
cutmg  bond  with  surety  payable  to  the  plaintiff,  in  double; 
the  amount  of  the  demand,  with  condition  that  if  the  defend- 
ant fail  m  the  action,  he  or  his  sureties  will  return  the  spe- 
cific property  attached  within  thirty  days  after  judgment 
which  bond  must  be  returned  with  the  other  papers  of  the ' 
cause. 

§  2537.  If  property  attached  be  claimed  by  a  person  not  a 
party  to  the  suit,  and  affidavit  and  bond  be  executed  as 
required  by  law  m  cases  of  trial  of  right  of  property,  when 
levied  on  by  a  writ  of  fieri  facias,  the  property  must  be  deliv- 
ered to  the  claimant,  and  the  affidavit  and  bond  be  returned 
by  the  sheriff  with  the  attachment,  upon  which  the  same 
proceedings  must  be  had,  as  in  other  trials  of  right  of  prop- 
erty, except  that  the  sheriff  must  return  the  orio-inal  attach- 
ment to  the  proper  county.  ° 

§  2538.  When  property  replevied,  or  which  has  been 
delivered  to  a  claimant,  is  not  dehvered  within  thirty  days 
after  judgment  against  such  claimant  and  against  the  defend- 
ant m  attachment,  it  is  the  duty  of  the  sheriff  to  return  the 
bond  forfeited,  and  execution  must  issue  thereon  against  the 
principal  and  sureties  in  such  bond,  for  the  amount  of  the 
juagment  and  costs. 

§  2539.  If  any  of  the  property  so  replevied  should  die  or 
be  destroyed  without  fault  or  negligence  on  the  part  of  the 
person  m  possession,  the  case  is  governed  by  the  provisions 
of  section  2470. 
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ARTICLE  V. 

Proceedings  against  garnishees. 


Sec. 

2540.  Garnishee,  how  and  when  exam- 
amioed. 

2541.  Judgment  ou  answer  of  indebt- 
edness, if  not  yet  due  execution 
suspended. 

12542.  Defendant's  property  condemned 


Sec. 


ou  answer  admitting  its  posses- 
sion. 
On  refusal  to  deliver  it,  execution 
for  the  amount  of  the  judgment. 
Relief  when  fiiilure  to  deliver  is 
without  fault. 
2545.  Penalty  for  fiiilure  to  answer. 


2543. 


2544. 


The  garnisliee  must  answer  upon  oatli  according  ^^amishee 


§     ZO40.  ^XXW     g,ClXiXX^XiV.V.      aXiV^LOU       ClXXOt.W        U^JWIJ.        WClUXi        ClV^^^Vi  »_llllg     ^jjjy   J,g   gj.. 

to  tlie  terms  of  the  citation,  within  the  three  first  days  of  the  amined  wai- 
return  term  of  the  attachment,  and  may,  if  required  by  the  answer  ^tL 
plaintiff,  be  examined  orally  in  the  presence  of  the  court.  days'oTcourt 
§  2541.  If  he  answer  and  admit  indebtedness  to  the  defend-  judgment  on 
ant,  judgment  thereon  must  be  rendered  against  him,  after  debredneL'."' 
j  udgment  against  the  defendant  in  attachment,  for  the  amount 
so  admitted,  if  less  than  the  amount  of  the  judgment  against 
such  defendant,  if  more,  or  equal  thereto,  then  for  the  amount  i^Ilf"  '^^^^ 

.  „_..,',  ^'  -L  '  .  debt  IS  not 

thereof     Ii  the  debt  be  not  then  paj^able,  execution  must  be  yetpayawe. 
suspended  until  its  maturity. 

§  2542.  If  he  admit  the  possession  of  chattels  of  the  defend-  on  admit- 
ant,  judgment  of  condemnation  must  be  rendered,  that  they  se°sfionofdt" 
be  delivered  up  on  demand,  after  the  rendition  of  judgment  property  itis 
on  the  attachment  in  favor  of  the  plaintiff,  or  so  much  as  condemned. 
may  be  necessary  to  satisfy  the  judgment,  and  the  sheriff 
must  make  sale  thereof 

§  2543.  If  he  fail  to  deliver  them  to  the  sheriff  on  demand,  on  refusal  to 
he  must  make  return  thereof  to  the  clerk,  who  must  there-  eciuon'L^'^" 
upon  issue  a  writ  of  fieri  facias  against  him  in  favor  of  the  '"'''  ^°^. ""/ 
plamtiti,  lor  the  amount  oi  the  judgment  and  costs.  judgment. 

§  2544.  If  the  failure  to  deliver  property,   as  provided  in  Relief  when 
the  preceding  section,  is  without  fault  or  negligence  on  the  Hv-i"7s*with- 
part  of  the  garnishee,  he  may  obtain  relief  by  supersedeas,  °"'  ''*"it- 
according  to  the  provisions  of  section  2470. 

§  2545.  If  the  garnishee  fail  to  appear  and  answer,  a  con-  Penalty  for 
ditional  judgment  must  be  rendered   against  him  for  the  gal-n^shfe  to 
amount  of  the  plaintiff's  claim,  as  ascertained  by  his  judg-  ^"swer. 
ment,  to  be  made  absolute  if  he  does  not  appear  within  the 
three  first  days  of  the  next  term  and  answer  ;  a  notice  of  the 
judgment  must  be  issued  to  him  by  the  clerk,  to  be  served 
on  him  as  other  process  by  the  sheriff;  if  he  fail  to  appear 
at  the  next  term  after  notice  executed,  or  if  two  notices  be 
returned  not  found  by  the  sheriff  of  the  county  in  which  the 
garnishment  was  executed,   the  judgment  must  be   made 
absolute. 
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ARTICLE  VI. 

Collateral  issues. 

Sec.  I  Sec. 

25-16.  Issue  made  to  contest  garnishee's  i  2557.  Proceedings  on  death  of  garnishej 

answer,  on  denial  of  its  truth    2558.  Judgment  in  attachment suspen 

on  oath.  ed  until  trial  of  the  collater 

25-17.  Defendant   may   insist  that  gar-  j  issues. 

nishee  owes  more  than  he  ad-  j  2559.  Property  condemned  restoredj 

mits,  and  the  question  is  then  '■  plaintiff  fail  in  his  suit, 

tried.                                             I  2560.  Alias   wi'its  of  attachment   ai^ 

2548.  Judgment  when  the  answer  is  not  garnishment. 

sustained.  '  2561.  Attachment   abated,     if    issu« 

2549.  Garnishee  may  suggest  that  an-  [  Avithout  bond  or  affidavit 

other  claims  the  debt,  <fec.,  and    2562.  Attachment    law    liberally  cc 
the  claimant  then  made  a  party. :  strued    for    phiintiff,    and 

2550.  ProceecUugs  to  try  such  claims,     i  abatement   for  want  of  boc! 

2551.  When  contestant  is  anon-resident. '  tfec,  if  plaintiff  will  make  it. 

2552.  Ifresident  contestant  be  not  found, ;  2563.  Judgment  discharging  garnishf 

judgment  against  the  garnishee. '  discharges  the  defendant's  claii 

255S.  Such  issues  do  not  change  the  ju-  on  him,  he  may  appeal. 

risdiction.                                        2564.  Grounds  of  issue   not  issuabli 

2554.  Bills  of  exceptions  in  such  eases.  but   suit  may  be  brought  i\ 

2555.  Appeals.                                          i  improperly  suing  it  out 

2556.  Garnishee  recovers  his  costs  on  a    2565.  Vindictive  damages  for  malicio{ 

discharge.  attachments. 

§  2546.  The  plaintiff,  his  agent  or  attorney,  may  contr< 
oath  o°the'°  vert  the  answer  of  the  garnishee  by  making  oath  at  the  ten 
f^lfjf?*^!!!    the  answer  is  made,  that  he  beheves  it  to  be  untrue ;  wher 

answer^  d-ii  ^  '  TiT»««->i 

issue  made    upon  an  issue  must  be  made  up  under  the  du-ection  of  tl 
questioZ      court,  in  which  the  plaintiff  must  allege  in  what  respect  tl 

answer  is  untrue,  and,  if  required  b}^  either  party,   a  jui} 

must  be  impannelled  to  try  the  liicts. 

§  2547.  The  defendant,  upon  the  coming  in  of  the  answe 
may  insist  may  allege  that  the  garnishee  is  indebted  to  him  in  a  large 
n*ishe?'o"wes  sum  than  he  has  admitted,  or  that  he  holds  property  of  tt 
more thanhe  defendant  not  admitted  by  him  in  his  answer,  which  bein 

admits,  and  _  ..  .J  ,  .    > 

the  question  rcduccd  to  Writing,  setting  lorth  particularly  m  what  respeq 

ia  then  tried.  ^^  auswcr  is  deficient,   and  sworn  to,  thereupon  an  issu 

must  be  made  up  under  the  direction  of  the  court  to  try  th 

fact  by  a  jury,  if  required  by  either  party  ;  but  this  contrc 

versy  does  not  prevent  the  plaintiff  from  taking  judgmei; 

for  the  sum  admitted  to  be  due  by  the  garnishee,  or  for  a  cor 

demnation  of  the  property  admitted  to  be  in  his  hands. 

jud         -n      §  2548.  If  this  issue  be  found  against  the  garnishee,  jud^ 

case  the  an-  mcut  must  be  rendered  against  him  for  the  amount  of  mone 

sSae^d"'    or  property  in  his  hands  not  admitted  by  him,  which  musj 

be  in  favor  of  the  plaintiff,  if  necessary  to  satisfy  his  claim  o| 

judgment  against  the  defendant,  or  in  favor  of  the  defendanj 

if  the  judgment  has  been  satisfied. 

§  2549.  When  the  garnishee  by  his  answer,  or  at  any  timi 
roay^anJ^ge  before  final  judgment  against  him,  alleges  that  he  has  bee]' 
p'ereon°°"^^''  notified  that  another  person  claims  title  to,  or  an  interest  in 
claims  debt,  the  debt  or  property  Avhich  by  his  answer  he  has  admitted  t< 
tomakt'tife  ^6  due,  or  to  bc  in  his  possession,  the  court  must  suspenc 
claimant  a    proceedings  against  the  garnishee,  and  cause  a  notice  to  issu( 
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D  such  person,  to  appear  at  tlie  next  term  of  tlie  court  and 
ontest  with  the  plaintiff  the  right  to  the  money  or  property. 
S  2550.  If  he  appear,  he  must  be  required  to  propound  Pi-oceedinga 

o     "^^^    _  rr  T  1    1   ,      •  -J.'  J  to  try  such 

.lis  clami  m  the  disputed  property  or  debt,in  writmg,_  and  claims. 

snake  oath  thereto,  upon  which  the  pLaintiff  must  take  issue 

h  Law  or  in  fact,  and  the  issue  in  fact  must  be  tried  by  a  jury, 

f  required  by  either  party.     If  the  issue  be  found  for  the 

plaintiff,  judgment  must  bo  rendered  against  the  garnishee 

j)n  his  answer  ;  if  for  the  contestant,  the  garnishee  must  be 

liischarged. 

j    §  2551.  If  the  contestant  be  a  non-resident,  the  contest  if  contestant 

must  be  stayed  six  months,  and  the  same  proceedings  had  as  resident." 

hi  the  case  of  a  non-resident  defeuv^ant. 

Lxj.   uj-iv    v^<,v^^  ^  ,       ,        .    T,  If  resident 

,    §  2552.  If  two  notices  to  the  resident  contestant  be  re-  contestant bs 
turned  "not  found,"  judgment  must  be  rendered  against  the  j^^f^^^"^^^^. 
garnishee  on  his  answer.  Samlshee 

§  2553.  The  interposition  of  these  collateral  issues  does  g^,,,  igg^e's 
not  affect  the  jurisdiction  of  the  court  obtained  by  levy  of  ^'o^^-J^.^.^, 
the  attachment.  diction. 

I     §  2554.  Upon  the  trial  of  these  collateral  issues,   either  ^'J^.^f  J^j^^ 
iparty  may  reserve  any  question  by  bill  of  exceptions,^  for  re-  such  cases, 
vision,  aiid  judgment  for  costs  must  be  rendered  against  the 
unsuccessful  party. 

§  2555.  An  appeal  lies  to  the  supreme  court  at  the  instance  Appeals. 
of  the  plaintiff,  the  defendant,  the  garnishee,  the  contestant, 
or  claimant. 

§  2556.  When  the  answer  of  the  garnishee  is  not  contro-  costspaid^^ 
verted,  or  if  controverted  is  found  for  him,  he  is  allowed  the  a  discharge, 
pay  of  a  juror  during  his  attendance,  and  an  attorney's  tax 
fee  may  be  allowed  to  be  paid  out  of  the  effects  attached,  for 
which  execution  may  issue.  If  there  be  no  effects,  then 
from  the  plaintiff,  for  which  he  may  have  judgment  and 
execution. 

§  2557.  If  the  garnishee  die  after  he  has  been  summoned  P;;°^^|^^f,;"f/ 
as  garnishee,  and  pending  the  litigation,  the  proceedings  may  garnishee. 
be  revived  against  his  legal  representatives ;  so  if  the  con- 
testant die,  after  notice  to  appear  and  contest  with  the  plain- 
tiff, the  right  to  the  money  or  property  in  the  hands  of  the 
garnishee,  the  suit  may  bo  revived  in  the  name  of  his  legal 
representatives.  -,  ^     i    r  , 

§  2558.  No  judgment  can  be  rendered  against  the  defend-  J^^ment  m 
ant  in  attachment,  where  a  claim  has  been  interposed  to  try  jj^^^^^^^^^^^.j 
the  rio-ht  of  property,  where  the  answer  of  the  garnishee  is  tnaiofcoiiat- 
contested,  or  a  contest  has  arisen  about  the  title  or  interest  ^■•'^' '^^"«^- 
in  the  money  or  goods  attached,  until  these  questions  are 
settled;  unless  other  property  or  effects  of  the  defendant  be 
attached,  about  which  no  contest  has  arisen. 

§  2559.  If  the  plaintiff  do  not  obtain  judgment  against  the  Smned 
defendant  in  attachment,  all  property  condemned,  where  a  ^ntir '' 
claim  had  been  interposed,  must  be  restored  to  the  claimant  f°stj.uhe^ 
at  the  costs  of  the  plaintiff.  suit. 

§  2560.  Alias  writs  of  attachment,  or  new  writs  of  garn-  Aiias  attach- 
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mentsor      islimeiit,  maj  be  issued  by  tbe  clerk,  without  a  renewal  of: 
nishLenr"^'  the  boucl  or  affidavit,  in  cases  where  no  property  has  been  i 
found,  or  not  sufficient  to  satisfy  the  debt,  or  when  pending ' 
the  suit,  the  plaintiff  wishes  to  garnishee  other  persons. 
Abated  if  is-      §  2561.  Attachments  issued  without  affidavit  and  bond, 
bond  or'^Sfi-  as  herein  prescribed,  may  be  abated  on  plea  of  the  defend- 
'^^'*-  ant,  filed  within  the  three  first  days  of  the  return  term. 

Attachment  §  2562.  The  attachment  law  must  be  liberally  construed, 
constmed^"^  to  advaucc  the  manifest  intent  of  the  law,  and  the  plaintiff, 
for  plaintiff,  "before  or  during  the  trial,  must  be  permitted  to  amend  any 
fe°ts^f  form  dcfcct  of  form,  in  the  affidavit,  bond  or  attachment ;  and  no 
Send'^ed!'"  attachment  must  be  dismissed  for  any  defect  in,  or  want  of 
a  bond,  if  the  plaintiff,  his  agent  or  attorney  is  willing  to 
give  or  substitute  a  sufl&cient  bond. 
Effect  of  §  2563.  The  judgment  of  the  circuit  court,  condemning  the 

disSging   debt  or  property  in  the  hands  of  the  garnishee,  to  the  satis-' 
betw!?n  Urn  factiou  of  the  plaintiff's  demand,  is  conclusive  as  between 
and  the  de-   the  garnishee  and  the  defendant,  to  the  extent  of  such  judg- 
ment, unless  the  defendant  prosecute  an  appeal  from  such 
judgment,  which  he  may  do  in  his  own  name  ;  and  if  such 
may  appeal,  judgment  is  Superseded  by  bond,  and  the  garnishee  notified 
of  the  fact,  he  is  not  permitted  to  discharge  such  judgment 
pending  the  appeal. 
Cause  of  is-        §  256-i.  The  defendant  must  not  deny  or  put  in  issue  the 
mint  not^^o "  causc  for  which  the  attachment  issued,  but  may  at  any  time 
but'^suit  may  withiu  thrcc  years,  of  the  suing  out  of  the  attachment,  be- 
be  brought    fore   or  after  the  suit  is  determined,  commence  suit  on  the 
or  issuing  i .  g^^tachment  bond,  and  may  recover  such  damages  as  he  has 
actually  sustained,  if  the  attachment  was  wrongfully  sued 
out. 
Damages  for      §  2565.  If  sucd  out  maliciously,  as  well  as  wrongfully,  the 
^ch^entsf*' jury  may,  in  addition,  give  vindictive  damages. 


ARTICLE    VII. 

Ancillary  attacJiments. 


Sec. 

2566.  Attaehmeuts    in    suits    already 
commenced. 


Sec. 

2567.  Same  mode  of  proceeding  as  in 
other  attachments. 


Attachments  §  2566.  When  a  summons  has  been  returned  executed,  the 
read'^^om-  plaiutiff,  his  agcut  or  attorney  may  at  any  time  before  judg- 
menced.  mcut,  make  affidavit  before  the  clerk  of  the  court  in  which 
the  suit  is  pending,  and  give  bond  with  security  as  in  cases 
of  original  attachment,  and  thereupon  the  clerk  must  issue 
ceedfngs°as  ^u  attachment  returnal3le  as  in  other  cases, 
techmenr'  ^  2567.  The  suit  must  thereafter  proceed  in  all  respects, 
Buits.  as  if  it  had  been  commenced  originally  by  attachment. 
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ARTICLE  VIII. 

Ji i die ial    alia chmen ts. 


•in 


Sec. 


Attachment  wlieu  resident  defen- 
dant evades  service  of  sum- 
mons. 


bEC. 

2569.  Proccedinffs  in  such  ease. 


§  2568.  When  a  summons  has  been  returned  "  not  found,"  Attachment 
as  to  all  or  any  of  the  defendants,  residents  of  the  county,  if  denTdefen- 
the  plaintiff,  his  agent  or   attorney,  make  afS.davit  that  the  servic7of  ^^ 
defendant  has  evaded  the  service  of  the  process,  the  court  summons, 
must  direct  an  attachment  to  issue  returnable  to  the  next 
term  of  the  court,  and  the  cause  must  in  all  respects  proceed 
as  against  such  defendant,  as  if  originally  commenced  by 
attachment. 

§  2569.  The  plaintiff  may,  notwithstanding  such  judicial  ?''o<=ee<3ings 
attachment,  proceed  to  judgment  against  any  of  the  defend- 
ants on  whom  process  was  served ;  but  a  judgment  and  satis- 
faction of  the   debt  or  claim,  abates  the  attachment  at  the 
costs  of  the  plaintiff. 


ARTICLE  IX. 


Of  the   2:)l€adings  in   attachrnent. 


Sec 

2570.   Complaint   to   be    filed    Avithin 

three  days  of  the  term. 
2511    Complaint  not   filed  until  matu- 

ritv  of  the  debt. 


Sec. 
2572. 


2573. 


Proceedings  on  appearance  of 
defendant,  or  judgment  by  de- 
fault. 

Execution  for  judgment  not  paid 
by  property  attached. 


§  2570.  The  plaintiff  must  within  the  three  first  days  of  comp>ai°.t  to 
the  return  term  of  the  attachment,  file  his  complaint  as  in  in  three  erst 
suits  commenced  by  summons,  but  the  cause  does  not  stand  <'"y^°^<=°"""' 
for  trial  until  the  next  term  of  the  court.  complaint 

§  2571.  If  the  debt  is  not  due,  the  plaintiff  is  not  required  °'!ft„J.-fy  "| 
to  file  his  complaint  until  the  maturity  of  the  debt.  the  debt. 

§  2572.  If  the  defendant  appear  and  plead,  the  cause  pro-  ^"^^^'^J^f 
ceeds  as  in  suits  commenced  in  the  ordinary  mode.     If  he  anceofde- '■ 
make  defence,  the  plaintiff  may,  at  the  trial  term,  take  judg-  J^  default, 
ment  final,  by  nil  elicit,  or  execute  a  writ  of  inquiry  of  dam- 
ages, as  may  be  necessary. 

§  2573.  When  the  property  attached,  and  in  the  hands  of  i-'-^ecution 
the  garnishee,  is  not  sufficient  to  satisfy  the  judgment  of  the  judgment  not 
plaintiff,  against  the  defendant,  the  clerk  must  issue  execu-  ewy,''&a!^°it' 
tion  for  the  residue,  which  may  be  levied  on  any  property  t^*^^***- 
of  the  defendant. 
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ARTICLE  X. 

Attachments  against  steam  boats. 


[title  2, 


2574. 

25*75. 
2516. 

25'7'7. 

2578. 
2579. 
2580. 


Attachments  for  injuries  caused 
to  vessels,  &c.,  by  other  steam- 
boats, by  negligence,  racing, 
ifec. 

Affidavit  of  focts,  and  bond  be- 
fore issue. 

On  filing  the  affidavit  and  bond 
the  officer  issues  the  writ. 

Boat  seized  and  held  to  satisfy 
the  judgment. 

-  Replevy  of  boat,  Ac. 

The  value  of  the  boat  discharges 
the  bond. 


Sec. 
2581. 

2582. 

2583. 

2584. 

2585. 
2586. 


Mode  oftrial  "when  bond  is  filed, 
and  when  none. 

On  proof  of  injury,  defendant 
must  prove  due  diligence. 

If  bond  not  executed  in  sixty 
days,  boat  sold,  &c. 

Pi'iority  of  debts,  when  there 
are  several  attachments. 

After  judgment,  execution  may 
issue  on  the  bond  filed. 

Any  other  remedy  may  be  pur- 
sued. 


Remedy  for        §  2574.  If  aiij  steaiii  boat,  vessel,  or  water-craft  of  any 
ription,  from  the  negligence  or  want  of  skill  of  the  mas- 
ter, pilot,  engineer,  or  other  officer,  or  whilst  racing  with 


Lien  on  the 
boat. 


other  vessels 
caused  by  ra- 
cing of  steam.  '''i-i"  i  •,  n       i       n     -\       i 

boats,  or       another  boat  or  vessel,  runs  into,  runs  loul  ot,  destroys,  or 
ma^nafement  iiijurcs,  any  otlicr  boat,  vessel,  barge,  flat  boat,   or  other 
boalra'Sd     water-craft,  by  means  whereof  the  property  of  any  person 
other  vessels,  on  boarcl  of  such  boat,  or  other  water-craft,  is  injured  or 
destroyed,  the  person  so  injured  has  a  lien  upon  the  boat  or 
vessel  causing  the  injury,  to  the  amount  of  the  loss,  which 
may  be  enforced  as  hereinafter  provided. 
Affidavit  of        |  2575.  The   person   so  injured,  his  agent  or   attorney, 
brad  med  be- must  make  aflidavit   of  the  loss  sustained,  and  the  cause 
attlihment!  thcrcof,  statiug  the  name  of  the  boat  or  vessel,  before  any 
judge  of  the  circuit  court,  or  judge  of  probate,  clerk  of  the 
circuit  court,  or  justice  of  the  peace,  and  also  execute  a  bond 
with  surety,  j)ayable  to  the  owners  of  the  boat  or  vessel,  by 
name,  if  known,  if  not,  paj^able  to  the  "owners,"  in  double 
the  amount  of  the  value  of  the  property  injured  or  destroyed, 
with  condition  to  prosecute  the  attachment  to  effect,  and  to 
pay  the  owners  all  such  costs  and  damages  as  may  be  sus- 
tained by  the  wrongful  or  vexatious  suing  out  such  attach- 
ment, 
onfiiingaffi-      §2576.  Ui^ou  the  execution  of  such  bond  and  aflidavit, 
bond  officer  thc  judgc,  clcrk,  or  justicc  must  issue  an  attachment,  which 
issues  the  at-  may  bc  iiiadc  returnable  to  any  circuit  court  in  the  state, 
ac  imen  .     (^^pg^^^^g  ^^j  gj^eriff  of  the  state  of  Alabama  to  seize  and 
retain  the  boat,  or  other  water-craft,  her  tackle,  apparel,  and 
farniture,  until  discharged  by  due  course  of  law. 
Boat,  &c.,         §  2577,  After   such  seizure,  the   sheriff  must  retain  the 
MUiied^fo'^'  ^°^^  ^^'  vessel  in  his  possession,  together  with  the   tackle, 
satisfy  the     apparel,  &c.,  to  answer  the  judgment  which  may  be  rendered, 
and  make  return  thereof,  together  with  the  affidavit,  bond, 
and  attachment,  to  the  court  to  which  the  process  is  return- 
able. 

§  2578.  The  boat  or  vessel  seized  may  be  released  from 
custody,  by  the  master  or  owner  of  the  boat  or  vessel,  or 


judgment. 


Replevy  of 
boat,  &c. 
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other  person,  entering  into  bond  with,  surety,  to  be  approved 
by  the  sheriff,  in  double  the  amount  of  the  alleged  injury, 
payable  to  the  plaintiff,  with  condition  to  satisfy  the  judg- 
ment which  may  be  rendered  on  the  attachment. 

§  2579.  Or  the  master,  owner,  or  some  person  for  him,  idem, 
may  enter  into  bond  with  surety,  in  double  the  estimated 
value  of  the  boat,  tackle,  apparel,  &c.,  payable  to  the  plain- 
tiff, with  condition  to  pay  the  plaintiff  the  value  of  the  ves- 
sel, or  boat,  her  tackle,  apparel,  &c.,  at  the  time  of  the  seizure, 
or  so  much  thereof  as  will  satisfy  the  judgment  and  costs  ; 
and  for  the  purpose  of  ascertaining  the  value  of  the  boat  or 
vessel,  her  tackle,  apparel,  &c.,  the  sheriff  may  appoint  three 
disinterested  persons,  to  make  appraisement  thereof 

§2580.  The  obligors  in   the  bond  last  mentioned,  may  The  value  of 

.  .  I  J    (;(jg  boat  if 

pay  into  court  the  appraised  value  of  the  boat  or  vessel,  and  paid  dsschar- 

such  payment  is  a  discharge  of  the  bond.  ^^^  '^'  ^°°^- 

S  2581.  If  either  of  the  above  bonds  be  executed,  the  ob-  Proceedings 

T  T  •  ^        T    n       1  -1  1  TO  on  trial  when 

ligors  therein  are  the  deiendants  m  the  attachment,     it  no  bond  is  eied. 
bond  be  executed,  to  release  the  boat  or  vessel,  the  affidavit 
must  be  received  as  evidence  of  the  facts  therein  stated,  and  -^yj,g„  ^^ 
judgment  be  rendered  ex  parte,  for  the  demand  of  the  plain-  fcondnied. 
tiff,  which  may  be  at  the  first  term  after  the  seizure,  if  the 
attachment  was  executed  thirty  days  previous  to  the  judg- 
ment. 

§  2582.  In  any  trial  under  this  article,  proof  that  the  loss  on  proof  of 
was  caused  by  the  boat  or  vessel  attached  running  foul  of,  d"anuo  show 
or  running  into,  the  boat  or  water-craft   in  which  the  plain-  to^'lvolif  u"^^ 
tiff's  property  was,  is  presumptive  evidence  that  the  injury 
was  caused  by  the  negligence  or  want  of  skill  of  the  officers 
of  such  boat ;  and  the  burthen  of  proof  is  then  cast  on  the 
owners  of  such  boat,  of  proving  that  the  collision  was  acci- 
dental, and  without  the  fault  of  the  officers  thereof. 

§  2583.  If  no  bond  be  executed,  for  the  release  of  the  boat  Boat  sold  if 
from  seizure,  within  sixty  days  thereafter,  the  sheriff  must  "utedinsixty 
sell  the  same  for  cash,  giving  thirty  days'  notice  of  the  time  ^ays. 
and  place  of  sale,  and  make  return  thereof  to  the  court  in 
which  the  attachment  is  pending. 

§  2584.  When  there  are  more  attachments  than  one,  if  the  Application 
proceeds  of  the  sale  are  not  sufficient  to  discharge  all  the  ofp'oceeds 

•      1  •  1T-11  1  11  when  there 

judgments,  it  must  be  divided  among  them  rateably,  or  ac-  are  several 
cording  to  priority.     An  appeal  from  such  disposition  of  the       "^  ™*°''' 
fund  must  be  prosecuted  within  six  months  thereafter. 

§  2585.  The  bonds  required  by  this  article  to  release  the  Effect  of  bond 
boat  from   seizure,  must  be  filed  in  the  clerk's  office,  and  ment.^"*^^' 
after  judgment  in  iavor  of  the  plaintiff,  have  the  force  and 
effect  of  judgments,  upon  which  execution  may  issue  for  the 
amount  of  such  judgment  and  costs. 

§  2586.  The  provisions  of  this  article  must  not  be  con-  Any  other 
strued  so  as  to  prevent  a  resort  to  any  other  legal  remedy,     b"oughY  '* 
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CHAPTER  II. 
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Sec.  Sec. 

2587.  On  claim  of  property  levied  ou    2591.  Proceedings  when  property  lev- 
under  affidavit,  and  bond  be-  ied  ou  under  execution  from 

ing  given,  it  is  restored  to  the  another  county  is  claimed, 

claimant.  12592.  Proceedings  ou  forfeiture  of  bond 


2588.  Ou  return  of  such  claim  by  the 

sheriff,  issue  is  joined  bet^Yeen 
plaintiff  and  claimant. 

2589.  Burthen  of  proof  on  the  plaintiff: 


in  such  eases. 

2593.  Plaintiff  may  levy  on  other  prop- 

erty. 

2594.  Claim     bond    releases     actions 


damages  for  delay.  against  the  sheriff. 

2590.  On  failure   to  deUver  the  prop- 1  2595.  Mortgagee  of  personal  property 
erty,  if  condemned,  execution'  may   claim   it,    but    plaintiff 

issues  on  the  bond.  may  pay  off  the  debt. 

Claim  to  §  2587.  When  an  execution  is  levied  on  personal  prop- 

FJd  on*under  ^^tj  claimed  hj  any  person  not  a  party  to  the  writ,  lie  is 
execution ;    entitled  to  try  the  rierht  to  such  property,  before  a  sale  there- 

how  nicidc*  ■    *^  >  J.       J.         i/  / 

of,  by  making  affidavit  that  he  has  a  just  claim  to  the  prop- 
erty levied  on,  and  also  executing  a  bond  j^ayable  to  the  plain- 
tiff, in  double  the  amount  of  the  execution,  with  sufficient 
surety,  to  be  approved  by  the  sheriff,  with  condition  to  have 
the  property  forthcoming  for  the  satisfaction  of  the  judgment, 
^ffid^iTif,  ^"'^  if  it  be  found  liable  therefor  ;  and  also  for  the  payment  of 
deuv4'  la"to  ^^^^  costs  and  damages  as  may  be  recovered  for  putting  the 
theci  I  imant.  claim  iu  for  dela}^.     Thereupon  the  property  levied  on  must 
be  delivered  to  the  possession  of  the  person  from  whom  it 
was  taken. 
Return  by         §  2588.  The  sheriff  must  return  the  affidavit  and  bond  to 
execution  "^^  the  ucxt  tcmi  of  the  court  from  which  the  execution  issued, 
when  an  issue  must  be  made  between  the  plaintiff  in  execu- 
issue  made    tiou  and  the  claimant,  in  which  the  former  must  be  required 
pfaSTiKi  to  allege  that  the  property  levied  on  is  the  property  of  the 
claimant,      defendant  in  execution,  and  liable  to  its  satisfaction. 
Burthen  of        §  2589.  Upou  the  trial  of  the  issue,  the  burthen  of  proof 
p[aintiff. "^'^  is  upon  the  plaintiff  in  execution,  and  if  the  jury  subject  the 
property  to  the  payment  of  the  execution,  they  must,  as  far 
as  practicable,  assess  the  value  at  the  time  of  trial  of  each 
If  found  sub-  article  separate!}^.     If  it  be  shown  that  the  claim  was  inter- 
for'deiay.^*^*  poscd  for  delay,  they  must  also  assess  such  damages  as  the 
plaintiff  may  be  entitled  to,  not  lees  than  ten  per  centum  on 
the  execution. 
On  failure  to      §  2590.  If  judgment  be  rendered  against  the  claimant, 
property  if    and  lie  fail  to  deliver  the  property  to  the  sheriff  within  thir- 
execuura*^'  ^y  days  thereafter,  to  satisfy  the  execution  of  the  plaintiff,  he 
issues  en  the  must  indorse  the  bond  forfeited  ;  and  the  clerk  must  there- 
upon issue  an  execution  against  all  the  obligors  therein  for 
the  amount  of  the  judgment  of  the  plaintiff,  if  that  is  less 
than  the  value  of  the  property  as  assessed  by  the  jury,  or  for 
the  amount  of  such  assessed  value,  if  less  than  the  amount  of 
the  judgment.     Also  for  the  damages,  if  any  were  assessed, 
and  the  costs  of  the  trial  of  the  right  of  property. 
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§  2591.  When  tke  levy  is  made  in  a  different  county  from  Returns  of 
that  in  which,  the  judgment  is  rendered,  if  a  claim  is  inter-  affidavit  and 
posed  to  the  propertj^,  it  is  the  duty  of  the  sheriff  to  return  ciatamadeof 
the  oriainal  execution  to  the  offi.ce  of  the  clerk  from  which  property 

R  .,,.  I  t?      ^         •  •    •  n       levied  on  un- 

it issued,  With  his  return   thereon  or  the  interposition  oi  a  der  execu- 

claim ;  and  make  true  copies  of  the  bond  and  aflidavit,  which  othw'county' 

he  must  return  with  the  execution.     He  must  also  make  a 

true  copy  of  the  execution,  and  the  returns  thereon,  which, 

with  the  affidavit  and  bond,  he  must  return  to  the  office  of 

the  clerk  of  his  own  count}^,  where  the  trial  of  the  right  of 

property  is  to  be  had.     The  copies  thus  required  to  be  made, 

certified  by  the  sheriff  to  be  true  copies  of  the  original,  must 

be  received  in  lieu  of,  and  have  the  same  effect  in  all  respects 

as  the  originals. 

§  2692.  If  the  projoerty  is  found  liable  to  the  plaintiff's  Proceedings 
execution,  and  is  not  delivered  up  Avithin  thirty  days  by  the  o^bonri"^ 
claimant  to  the  sheriff  of  the  county  where  the  trial  of  the  ^"^^  *"^^®'' 
right  of  property  was  had,  he  must  indorse  the  bond  forfeit- 
ed, and  thereupon  the  clerk  must  issue  execution  as  in  other 
cases  of  trial  of  right  of  property,  except  that  he  must  make 
the  execution  for  the  collection  of  the  judgment,   and  the 
damages  awarded  on  the  trial  of  the  right  of  property,  (if 
any,)  returnable  to  the  office  of  the  clerk  of  the  court  whence 
the  original  execution  issued,  of  which,  and  thB  time  of  its 
receipt  by  the  sheriff,  he  must  give  the  clerk  thereof  written 
notice,  which  is  presumptive  proof  of  the  fact  against  the 
sheriff,  and  must  also  issue  a  sepamte  execution  for  the  costs 
of  his  own  court. 

§  2593.  The  interposition  of  a  claim  and  trial  of  the.  right  j^'^'-^^ofXr 
of  property,  does  not  prevent  the  plaintiff  from  levying  on  property, 
other  property  of  the  defendant  in  execution. 

§  2594.  A  claim  interposed  for  the  trial  of  the  right  of  ^gf^^g"'^^.^ 
property,  is  a  release  by  the  claimant  in  favor  of  the  sheriff,  tions  against 
from  all  damages  for  seizing  such  property.  trespass".'^ 

§  2595.  When  personal  property  mortgaged   to  another.  Mortgagee  of 
is  levied  on  by  execution,  the  mortgagee  or  his  assignee  may  property 
try  the  right  of  property  as  herein  provided  ;  but  the  plain-  ^^^  '^'^™  "• 
tiff  in  execution  may  discharge  the  mortgage  debt,  and  then  pay"the  °^^^ 
it  shall  be  the  duty  of  the  sheriff  to  proceed  and  sell,  as  well  ^"■^l^^^^ 
for  the  payment  of  the  mortgage,  which  must  be  first  satis- 
fied, as  for  the  satisfaction  of  the  execution. 
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CHAPTER  III. 

SUMMARY   JUDGMENTS. 

Aeticlk  1.  General  rules. 

■'        2.  Proceedings  against  sheriffs,  coroners,  and  other  executive  officers. 
"         ^  "3.  In  favor  of  sheriffs,  Ac. 

"        4.  Against  clerks  of  the  circuit  and  supreme  courts. 

"        5.  Against  judge   of  probate,  tax  collectors,  tax  assessors,  notaries 

pubhc,  and  commissioners  from  other  states. 
"        6.  Against  attorneys  at  law. 

AETICLE  I. 

General  rules. 
Sec. 


Sec. 

2596.  On  notice   of  motion,  judgments 

rendered   summarily   against 

certain  officers,  <fec. 
2591.  Made  by  the  injured  party  against 


notice  to  an  officer  of  coxirt, 
and  his  sureties. 
2599.  Court   to   try  the  case,  unless  a 
jmy  is  demanded,  and  the  case 
the  defaulter  and  his  sureties,  j  is  tried  immediately. 

and  judgment    against  those    2600.  In  what  court  the  motion  should 
having  notice.  be  made. 

2598.  Entry  on  the  motion  docket,    is  | 

Noticeofmo-  g  2596.  Judgment  may  be  rendered  summarily  against 
maryjudg-  tlic  persous,  and  for  tlie  defaults  hereinafter  stated,  upon  no- 
^roun'ds  of  tice  lu  Writing  by  tlie  party  aggrieved,  tliat  a  motion  will  be 
motion  sta-  made  for  judgment,  succinctly  stating  in  such  notice  the 
•    '  cause  for  which  su.ch  motion  will  be  made,  and  the  term  of 

the  court,  and  county. 
madl'T'^inst  §  2597.  The  motion  may  be  made  by  the  party  aggriev- 
the  officer  ed.  Or  liis  legal  representatives  against  the  person  in  default, 
ti^g.  '^  ^""^'  and  his  sureties  upon  his  of&cial  bond  and  judgment,  and  must 
agakiTuhe  ^^  rendered  against  such  of  the  parties,  whether  principal  or 
parties  hav-  surcty,  as  may  have  received  notice  of  the  intended  motion, 
Eatryonmo-  §  2598.  A  motlou  entered  on  the  motion  docket,  in  term 
tion  docket    time,  is  sufficient  notice  to  all  officers  of  the  court  and  their 

IS  notice  to  '. 

officers  of       SUrctlCS. 

sureties.  §  2599.  Unlcss  in  cases  otherwise  directed  by  this  chap- 

court  to  try  tcr,  the  court  must  hear  and  determine  the  motion,  and  ren- 
lessaYury""  dcr  judgment  upon  the  evidence,  without  a  jury,  unless  an 
mlTnded!*'"     ^^^^^  IS  tendered,  and  a  jury  trial  demanded,   when  a  jury 
Tried  imme-  uiust  \)Q  immediately  impannelled  to  try  the  facts,  unless 
diateiy.        good  cause  be  shown  for  a  continuance, 
which  the         §  2600.  The  summary  remedies  here  given,  must  be  en- 
motion  must  forced  in  the  manner  following,  except  in  cases  otherwise 
be  made.      specially   provided   in  this   chapter :    When   the  motion  is 
against  a  sheriff,  coroner,  clerk,  or  other  officer  of  court,  or 
their  sureties,  the  motion  must  be  made  in  the  circuit  court 
of  the  county  in  which  such  officer  was  acting  officially  at  the 
time  of  the  default,  or  in  the  court  to  which  the  process  was 
returnable,  when  the  default  consists  in  the  failure  to  execute 
or  return  process,  or  to  pay  over  money  collected  thereon. 
In  all  other  cases  not  specially  provided  for,  the  motion  must 
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be  made  in  the  circuit  court  of  the  couuty  in  which  the  per- 
son moved  against  resides ;  if  he  has  no  permanent  residence,, 
then  in  any  county  where  he  may  be  found. 


ARTICLE  II. 


Proceedings  against  sJieriffs,  coroners,  and  other  executive 
officers. 


Sec. 

2601.  Judgment  on  three  day's  notice 

to  sheriff,  or  officer,  who  re- 
ceived or  executed  the  writ. 

2602.  Penalty  for  failing  to  return  an 

execution,  or  pay  over  money 
collected  on  one. 

2603.  For  feilure  to  make  the  money  on 

an  execution. 

2604.  For  false  and  fraudident  return. 

2605.  For  fiiilure  to  give  notice  of  the 

collection  of  money. 

2606.  For  f;ulure  to  indorse  on  an  ex- 

ecution the  true  date  of  its  de- 
livery. 

2607.  For  failure  to  execute  mesne  pro- 

cess. 

2608.  Judgment  rendered  in  favor  of  de- 


Sec. 

fendant  in  execution,  on  three 
days'  notice,  in  the  following 
cases : 

2609.  For  failure  to  pay  over  excess  re- 

ceived on  sales. 

2610.  For  failure  to  return   the  credita 

on  an  execution. 

2611.  For  failure  to  refund  money  when 

its  collection  has  been  enjoined. 

2612.  In  favor  of  clerk  of  supreme  court 

on  three  days'  nodce. 

2613.  Grounds  of  such  judgment. 

261-1.  Copy  of  the  execution  and  certifi- 
cate of  clerk  are  evidence,  but 
sheriff  may  deny  the  receipt 
or  aver  the  return  of  an  execu- 
tion on  oath. 


§  2601.  Judgments  must  be  rendered  for  the  plaintiff  on  Notice  to 
three  days'  notice,  in  the  following  cases,  against  the  sheriff,  cer  who  re-^'' 
coroner,  or  other  oflB.cer  receiving  or  executing^  the  writ :  ^^^'"^'\ "''  'r^- 

,  .   .  '~'  ^  ecuteu  writ. 

§  2602.  For  failing  to  return  an  execution,  twenty  per  Penalty  for 
centum  on  the  judgment.     For  failing  to  pay  over  money  [urn°in''e.xe- 
collected  upon  an  execution,  on  demand  of  the  plaintiff,  his  cation,  for 
agent  or  attorney,  judgment  for  the  amount  so  collected,  pfy^ovfr'" 
and  five  per  centum  per  month  damages  from  the  time  such  "'^"^y- 
demand  was  made. 


§  2603.  For  failing  to  make  the  money  on  an  execution,  For  failing  to 

L  made,  judgment  for  money  on 
interest,  and  ten  per  centum  execution. 


which  by  due  diligence  could  have  been  made,  judgment  for  money  on  an 


the  amount  of  the  execution, 
damages. 

§  2604.  For  fraudulently  making  a  false  return,  judgment  For  false  and 
for  the  amount  of  the  execution,  interest,  and  ten  j)er  centum  return.^" 
damages  thereon, 

§  2605.  For  failing  to  notify  the  plaintiff,  his  agent  or  at-  Fpr  failure  to 
torncy,  of  the  collection  of  money  by  execution,  five  per  of  the  coiiec- 
centura  per  month,  on  the  amount  collected,  from  the  time  ^'"""'"^""'^ 
when    the  notice  should  have  been  given,    not  to  exceed 
twenty-five  dollars  a  month. 

§2606.  For  fiiiling  to  indorse  on  an  execution  the  true  P^'f^''"'"** 
date  of  its  delivery  to  him;  judgment  for  ten  per  centum  on  Lli  execution 
the  amount  of  the  execution.  The  officer  is  also  responsible  ontldenveiT 
for  any  injury  or  loss  whicli  may  ari.se  from  such  omission. 

§  2607.  For  failing  to  execute  a  summon.s,  attachment,  or  Panaity  for 
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failure  to  ex-  otliei  mesne  process  wlaich  b}''  due  diligence  could  have  been 
process.       cxccutcd;  judgment  for  a  sum  not  less  than  fifty  nor  more 

than  five  hundred  dollars,  to  be  ascertained  by  a  jury.    This 

remedy  not  to  preclude  the  party  injured  from  a  resort  to 

other  legal  modes  of  redress. 
Judgment  in      g  2608.  Judgment  must  in  like  manner  be  rendered  in 
fendant  on    favor  of  the  defendant  in  execution,   against  the  sheriff  or 
Mtke*!^^^'    coroner,  on  three  days'  notice. 

For  failure  to  §  2609.  For  thc  failure  to  pay  over  on  demand  any  excess 
lels  of  mo^-'''  of  moucy  which  may  remain  upon  a  sale  by  execution,  after 
on^sai^ef'^^'^  the  satisfactiou  thereof  and   the   costs ;   judgment  for  the 

amount  of  such  excess,  and  five  per  centum  per  month  after 

demand. 
For  failure  to  g  2610.  For  failing  to  return  an  execution  wholly  or  par- 
ment  of^ailor  tially  Satisfied ;  twenty -five  per  centum  on  the  amount  paid. 
execuuo'^n'!  §  2611.  For  failing  to  pay  over  on  demand  money  paid  or 
For  failure  to  coUccted  ou  au  cxccution,  the  whole  or  any  part  of  which  is 
mTney^'he  cnjoiued  in  chancery  ;  judgment  for  the  amount  so  enjoined, 
which  has°^  and  five  per  centum  per  month  on  the  amount  fi:om  the  time 
been  enjoin-  of  the  demand. 

Summary  §  2612.  Judgmcut  must  iu  like  manner  be  rendered  in 

favoroTciwk  favor  of  the  clerk  of  the  supreme  court,  against  the  sheriff 
of  supreme    or  coroucr,  on  three  days'  notice. 

com*  t  t/ 

Grounds  for       §2613.    For    failuTC   to   return   an   execution   from   the. 
ments"''"'     suprcmc  court,  for  making  a  false  return  thereon,  for  failing 
to  make  the  money  when  by  due  diligence  it  could  have 
been  made,  or  failing  on  demand  to  pay  over  money  collected 
on  an  execution ;  judgment  for  the   penalties  herein  pre- 
scribed for  the  same  defaults  on  executions  issued  from  the 
circuit  court. 
Copy  of  the        §  2614.  On  the  trial  of  the  motion  a  copy  of  the  execution 
and'certm-    uiadc  and  certified  by  the  clerk,  with  the  return  thereon  if 
any  was  made,  or  a  statement  that  no  return  was  made,  if 
such  be  the  fact,  together  with  his  certificate  that  the  execu- 
tion was  received  by  the  sheriff",  or  sent  to  him  by  mail,  is 
evidence  of  the  facts  so  certified,  without  producing  a  trans- 
cript of  the  record  from  the  proceedings  of  the  supreme 
court;    and   also   presumptive  evidence  that  the  writ  was 
deny  there-  rcccivcd  by  the  sheriff,  unless  he  states  under  oath,  in  writ- 
a^^retumon^'^  iug,  that  hc  ucvcr  received  the  writ  or  returned  it  according 

oath.  to  law. 


cate  of  clerk 
are  evidence 


ARTICLE  III. 

In  favor  of  sheriff,  &c. 

Sec.  2615.  Summary  judgments  for  them  on  three  days'  notice,  in  the  folio-wing 
cases : 

1.  Against  parties  to  indemnifying  bonds. 

2.  Against  then-  deputies  for  any  default 

Judgment  in      §  2615.  Judgment  must  in  like  manner  be  rendered  sum- 
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marily  in  favor  of  the  sheriff  or  coroner,  on  three  days'  notice  favor  of  sher- 
of  the  pendency  of  the  suit :  days'  notice. 

1.  Ao;ainst  the  obUgors  on  bonds  eiven  to  indemnify  the  Against  par- 

oo  o       ^  ■  ,■  /7i  iX"  !•  ties  to  indem- 

omcer  lor  levying  an  execution  or  attachment,  or  lor  making  nifying  bonds 
sale  of  property  so  levied  on  or  attached,  after  judgment 
against  the  oflicer  for  making  such  levy  or  sale;  judgment 
for  the  same  amount  rendered  aerainst  such  officer.  .    .  .  .^ 

2.  Against  the  deputy  of  the  sheriff'  and  his  sureties  for  deputy  for 
the  amount  of  any  judgment  which  may  be  rendered  against  ^°y  <^'^^*"''- 
the  sheriff  or  coroner  for  the  default  of  such  deputy. 


ARTICLE  IV. 

Against  clerks  of  circuit   and  supreme  court. 

Sec.  j  Sec. 

2616.  Judgment   agaiust   circuit  clerk  }  2622.  P'or  failure  to  return  statement  of 

and  his  sureties,  on  three  days' .  fines  for  the  county. 

notice.  |  2623.  In  favor  of  comptroller  on  ten 

2617.  For  failing  to  enter  officer's  return  I  days' notice. 

on  an  execution.  2624.  For  failure  to  pay  over  taxes  on 

2618.  For   faihng  to  pay  over  money  |  commissioner's  or  notary's  seal. 

received  officially.  i  2625.  For  ftiilure  to  issue  execution  for 

2619.  For  failure  to  issue  executions.     !  forfeiture  to  the  state. 


2626.  For  fines  received  and  not  paid 

over. 
262*7.  Against  the  clerk  of  the  sujjreme 

court  for  the  amount  of  the  state 
for  the  county.  i  tax  on  suits  received  and  uot 

accounted  for. 


2620.  For  failure  to  pay  money  depos- 

ited iu  court  under  section  2144. 

2621.  For   failure  to   pay   over  to  the 

county  treasurer  fimds  collected 


§  2616.  Judgment  must  in  like  manner  be  rendered  sum-  fjainsfdr- 
marily  acrainst  the  clerk  of  the  circuit  court  and  his  sureties,  cSit  ciert  on 

,T  "^  T  1         ,  •  three  days' 

on  three  days'  notice.  notice. 

§  2617.  In  favor  of  the  plaintiff  in  execution,  for  failing  to  ^"'"^f'^'^f  j.° 
enter  on  the  execution  docket  the  return  made  upon  an  exe-  return  on  an 
cution  by  the  jDroper  officer,  within  three  daj^s   after  the  '^-'^'^'="*'°"- 
return  is  made ;   judgment  for  twenty  per  centum  on  the 
amount  of  the  execution,  and  interest  thereon. 

§  2618.  For  failing  on  demand  to  pay  over  money  received  ^3^0"^"° '" 
by  him  on  any  judgment,  or  paid  into  court  on  a  plea  of  ten-  money  re- 
der  or  other  plea,  or  by  rule  of  court;  judgment  for  the  wm'in ils of- 
sum  so  received  by  him,  with  five  per  centum  per  month  o]i  ^'^'^■ 
the  amount,  after  demand. 

§2619.  For  failing  to  issue  execution  as  prescribed  by  For  faiimg  to 
sections  2124  and  2427,  within  the  time  prescribed  by  law  tionsas'^^e-' 
after  the  adjournment  of  the  court,  or  at  any  time  subse-  ^^^[""^  ''^ 
quent,  on  request  of  the  partj^  interested,  his  agent  or  attor- 
ney, or  for  failure  to  issue  execution  within  five  days  on  all 
bonds  returned  forfeited,   and  upon  which  execution  may 
rightfully  issue,   and  upon  judgments  remanded  from  the 
supreme  court;  judgment  for   twenty  per  centum  on  the 
amount  of  the  judgment. 
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For  failure  to  §  2620.  In  favoi'  of  the  party  entitled  thereto,  for  failing 
depoX'd  L  on  demand  to  pay  over  money  received  by  him  under  section 
sec«on"'2r44.  2144;  judgment  for  the  amoimt  so  paid,  and  five  per  centum 

damages  thereon  for  each  month  after  demand  made. 
For  failing  to      §  2621.  lu  favor  of  the  county  treasurer  for  failing  to  pay 
countyTrers-  ovcr  to  thc  couuty  trcasurer,  on  demand,  all  fines  or  forfeit- 
urer  county  ^^rcs  or  Other  moucys  belonging  to  the  county  treasury;  judg- 
ed, ment  for  the  amount  thereof,  and  five  per  cent,  per  month  on 

the  amount  from  the  time  of  the  demand. 
For  failure  to      §  2622.  For  failing  to  return  to  the  county  treasurer,  with- 
men™f  finish  in  tcu  days  after  the  adjournment  of  court,  the  statement 
^^^°  *'"'     required  by  the  provisions  of  section  781,  of  all  fines,  forfeit- 
ures, and  penalties  belonging  to  the  county  assessed  during 
the  previous  term;  judgment  for  fifty  dollars,  for  the  use  of 
the  county. 
In  favor  of        §  2623.  In  favor  of  the  comptroller  of  public  accounts,  on 
on"ten7iays   ten  days'  notice  to  the  circuit  court  held  at  the  seat  of  gov- 
notice.         emmcnt,  or  that  of  the  county  in  which  the  clerk,  or  any 

surety  joroceeded  against,  resides. 
make^'r'eTurns      §  2624.  For  failing  to  make  the  return  required  by  the 
of  tax  as  col-  provisious  of  scctiou  483,   not  less  than  one  hundred  nor 

lected  on  no-  -t  ' 

taries  and     morc  than  fivc  huudrcd  dollars,  as  may  be  adjudged  by  the 

commission-  i  ^  ^j        cj  ^ 

crs'  seals.        COUrt. 

For  failure  to      §2625.  For  failing  to  issue  executions  for  forfeitures  be- 
issueexecu-  longing  to  the  treasury  of  the  state,  as  required  by  the  pro- 
state, visions  of  section  2424 ;  judgment  for  the  sum  of  two  hun- 
dred dollars. 
For  flne^  re-      §  2626.  For  all  fiues,  penalties,  or  forfeitures  belonging  to 
ceived  and    the  statc  trcasury,  received  by  the  clerk  and  not  paid  into 
notpau  o'.er  ^^^  trcasury  within  one  month  after  their  receipt;  judgment 
for  the  amount  so  received,  and  ten  per  cent,  damages  thereon. 
Against  the        §  2627.  Agaiust  the  clerk  of  the  supreme  court  and  his 
sipremV'^'^  surctics,  for  failing  to  make  return  and  payment  according 
court  in  cer-  to  the  provisions  of  and  within  the  time  prescribed  by  section 
405,  for  the  amount  of  the  state  tax  on  all  cases  decided  at 
the  regular  term  of  such  court  preceding  the  regular  term 
referred  to  in  such  section,  and  on  all  other  cases  decided 
before  such  term,  on  which  the  state  tax  has  not  been  paid 
by  such  clerk ;  to  be  recovered  on  motion  to  be  made  by  the 
attorney  general,  in  the  name  of  the  comptroller  of  public 
■     accounts,  in  the  circuit  court  of  the  county  in  which  the  seat 
of  government  is  located,  on  three  clays'  notice  ;  and  on  fail- 
ure to  produce  the  dockets  of  the  supreme  court,  upon  rea- 
sonable notice,  a  peremptory  attachment  may  issue  against 
such  clerk,  without  any  rule  to  show  cause. 
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ARTICLE  V. 

Against  judges  of  probate,  tax  collectors,  tax  asssessors,  notaries 
pvMic,  and  commissioners  of  other  states. 

Skc.  ,  Sec. 

2628.  Judgment  in  favor  of  the  eomp-  j  failure   to  return  abstract  of 

troller  in  the  circuit  court  on  I  books  of  assessment. 

ten  days' notice.  12632.  Against  defaulting  tax  collectoi's. 

2629.  For   failure   to   make  return  of  2633.  Certificate   of   the   comptroller, 

taxes  collected.  evidence  of  the  facts  stated. 

2630.  For   failure   to   pay   them  over  ;  263-i.  Against  tax  assessor  for  failure 

when  collected.  to  return  assessment  books. 

2631.  Against   judge    of    probate  for 

§  2628.  Judgment  must  in  like  manner  be  summarily  ren-  ^u™™en{^ 
dered,  in  favor  of  tlie  comptroller  of  public  accounts,  against  gainst  cer- 
tlie  defaulters  hereinafter  named,  and  their  sureties,  in  tlie  tersina^cuit 
circuit  court  lield  at  the  seat  of  government,  or  in  that  of  ^°yg*  °no|?.° _ 
the  county  in  which  any  defaulter,  or  his  sureties,  may  re- 
side, on  ten  days'  notice. 

§  2629.  Against  the  judge  of  the  probate  court,  notaries  For  failure  to 
public,  and  commissioners  of  deeds  for  other  states,  for  fail-  of  taxes  co^ 
ing  to  make  the  returns  required  of  them  by  sections  483  and  ^^'^^^'^' 
484 ;  judgment  for  a  sum  not  less  than  one  hundred,  nor 
more  than  one  thousand  dollars. 

§2630.  Against  the  officers  specified  in  the  preceding  For  failure  to 
section,  for  failing  to  make  the  payments  as  required  by  the  L^oiiected^ 
provisions  of  sections  483  and  484,  and  for  the  amount  of 
money  received,  or  collected,  with  ten  per  cent,  damages 
thereon,  and  interest  from  the  time  such  payment  should 
have  been  made ;  and  on  the  trial  of  such  motion,  the  return 
of  such  officer  is  conclusive  evidence  against  him  and  his 
sureties,  for  the  amount  therein  specified ;  and  if  no  return 
has  been  made,  the  return  of  any  preceding  year,  in  relation 
to  the  same  subject-matter,  made  by  such  officer,  or  any 
other  officer  of  the  same  county,  required  by  law  to  make 
such  return,  may  be  given  in  evidence,  to  show  the  amount 
so  received  or  collected. 

§  2631.  Ao-ainst  the  iudge  of  probate,  for  failing  to  i3er-  Against 

O   ■"^^-^'    -^o  _Jp±.  J  o  i  judge  of  pro- 

form  the  duties  required,  withm  the  time,  and  m  the  manner  bate  for  faii- 

prescribed  by  section  444,  for  a  sum  not  less  than  two  hun-  abstrlct^oT" 

dred  or  more  than  five  himdred  dollars.  Sooks.Tc?' 

§  2632.  Against  defaulting  tax  collectors  for  the  amount  ,    . ',   ' 
of  taxes  collected  by  them,  not  paid  into  the  treasury  ;  judg-  fauuing  tax 
ment  for  the  amount  not  paid  into  the  treasury,  interest  from  '^"'"ectors. 
the  time  such  payment  should  have  been  made,  and  twenty- 
five  per  cent,  damages  thereon. 

§  2633.  Upon  the  trial  of  any  motion  made  by  the  Comp-  certificate  of 
troller,  his  certificate  of  the  act,  or  omission,  upon  which  such  troiier™  vi- 
motion  is  founded,  aud  of  the  amount  due  the  state,  is  pre-  ^enceoffacts 
sumptive  evidence  of  the  fact. 

§  2634.  Against  any  tax  assessor  who  fails  to  make  return  Against  tax 
of  his  assessment  books  according  to  the  provisions  of  and  fauurTTo  re- 
31 
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[title  2, 


turn  assess- 
ment books. 


within  tlie  time  prescribed  by  section  427,  or  to  comply  with 
the  provisions  of  section  445,  for  every  ten  days  he  so  fails, 
not  less  than  fifty  or  more  than  five  hundred  dollars,  as  the 
court  may  adjudge. 


ARTICLE  VI. 


Against  attorneys  at  law. 


Sec. 

2635. 


2636. 


Summary  judgments  for  money 
collected  and  not  paid  over. 
Proceedings  in  such  cases. 

Plaintiff  to  show  his  title ;  and 


Sec. 

attorney's    compensation   set- 
tled by  the  court. 

263*7.  Personal  notice  to  be  given  the 

attorney. 


Summary 
judgments 
against  at- 
torneys at 
law  for  mo- 
ney collected 


Proceedings 

in  such  cases. 


Plaintiff  to 
show  his  title 
and  compen- 
sation 0xed 
by  the  court. 

Personal  no- 
tice to  be 
given. 


§  2635.  Judgment  may  in  like  manner  be  rendered  against 
any  attorney  in  this  state,  who  fails  to  pay  over  money  col- 
lected by  him  in  that  capacity,  on  demand  made  by  the  per- 
son entitled  thereto,  his  agent  or  attorney,  for  the  amount 
due,  interest  thereon,  and  damages,  at  the  rate  of  five  per 
cent,  per  month  after  such  demand,  on  the  aggregate  amount, 
in  the  circuit  court  of  the  county  in  which  such  attorney 
resides,  or  if  he  has  no  known  place  of  residence,  in  this 
state,  in  the  circuit  court  of  any  county,  on  three  days'  no- 
tice ;  but  such  attorney  may,  if  a  doubt  exists  as  to  the  right 
of  the  person  making  the  demand,  or  if  there  be  a  dispute  as 
to  his  compensation,  pay  the  money  into  court,  the  first  court 
after  receiving  notice  of  such  motion,  if  notice  of  the  same  is 
given  before  court ;  or  into  the  court  at  which  the  notice  is 
given,  if  given  during  court,  and  have  such  questions  there 
decided,  without  being  liable  to  interest  or  damages. 

§  2636.  The  court  may  require  the  party  claiming  the 
money  to  establish  his  right  thereto,  and  in  determining  the 
question  of  compensation,  may  examine  both  parties,  and 
give  costs  in  its  discretion. 

§  2637.  In  the  cases  provided  for  in  the  two  preceding 
sections,  personal  notice  is  necessary. 


CHAPTER  IV, 


PROCEEDINGS   BY   SURETIES, 


Sec. 

2638.  Surety   on   replevin  bond  may 

demand  indemnity. 

2639.  Affidavit  made  of  refusal  to  give 

indemnity. 

2640.  Writ  of  seizure  then  issues. 

2641.  If  bond  is  given,  it   is  filed  with 

the  original  bond. 


Sec. 

2642.  Proceedings   on  "writ  of  seizure 

when  the  property  is  perisha- 
ble. 

2643.  Judgments  rendered  for  sureties 

against  their  princip.als  and 
each  other,  on  motion  with 
three  days'  notice. 
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Sec.  Sec. 

2644.  Cases  iu which  they  arc  rendered  sureties,  aud   discharged    by 

for  the  surety  agaiust  the  priu-  tailure. 

cipal.  2648.  This  does  not  apply  to  bond  with 

2645.  When  allowed   sureties  ag-ainst  |  collateral  conclitions,  or  admin- 

each  other. 

2646.  Surety  not  to  confess  judgment, 

if  principal   will    defend  aud 
indemnify  him. 
2641.  Surety  may  require  the  creditor 
to  sue  the  principal,  or  other 


istrators'  or  guardians'  bonds. 

2649.  These  rules   apply  generally  t« 

executors  and  administrators 
of  sureties. 

2650.  Court     to    which     the    motion 

sliould  be  made. 


§  2638.  Wlien  the  principal  in  any  replevin  bond  is  wast-  surety  on  re- 
ing  the  replevied  property,  or  is  removing,  or  about  to  re-  ma^demMd 
move  himself,  or  property,  out  of  the  state,  the  surety  or  indemnity 
sureties  to  the  re|)levy  bond  may  demand  oi  the  principal  pai. 
adequate  indemnity  against  loss,  by  collateral  security. 

§  2639.  If  such  security  be  not  given  within  five  days  Affidavit  of 
after  demand  made,  the  security  may  make  affidavit  thereof  gLe^^ndem- 
before  the  clerk  of  the  circuit  court  in  which  such  bond  is  '^''^• 
filed,  setting  forth  the  demand  of  the  principal  for  collateral 
securit}^,  for  some  one  or  more  of  the  causes  mentioned  in 
the  preceding  section,  and  that  the  principal  has  failed  to 
give  such  security. 

§  2640.  Thereupon  the  clerk  must  issue  a  writ  directed  to  writ  then  is- 
the  sheriff,  commanding  him  to  seize  the  replevied  property,  p"opg°ty  "'^ 
and  hold  the  same  until  the  decision  of  the  cause  in  which 
it  was  replevied,  or  until  the  principal  execute  bond  with 
sufiicient  surety,  in  the  same  penalty  as  the  replevin  bond, 
payable  to  the  surety,  with  condition  to  have  the  property 
forthcoming  to  abide  the  decision  in  the  principal  cause,  or 
to  pay  and  satisfy  the  judgment  rendered  therein. 

§  2641.  If  the  bond  is  given,  it  must  be  filed  with  the  ^gi^°^'l^'l 
original  replevy  bond,  and  execution  may  issue  thereon  upon  filed  with  the 
a  breach  of  the  original  replevy  bond,  in  favor  either  of  the  '"''^'"^^^^''^ 
plaintiff,  or  of  the  surety. 

§  2642.  If  bond  is  not  given,  and  the  property  is  seized,  Pi-oceedings 
and  is  of  a  wasting  or  perishable  nature,  or  when  the  expence  whenprope". 
of  keeping  it  would  materially  affect  its  value,  it  must  be  L^habiena-'' 
sold  by  the  sheriff,  in  the  same  manner  as  property  levied  ^^^e. 
on  by  execution,  and  return  thereof  made  as  u^Don  a  writ  of 
fieri  facias. 

§  2643.  Sureties  whether  bound  on  the  contract  or  instru-  Jutigmentfor 
ment  with  the  principal  debtor,  as  joint,  or  joint  and  several  notes,''biiis, 
obligors  or  promisors,  or  as  accommodation  drawer,  acceptor,  fhei/prtod' 
or  indorser  of  a  bill  of  exchange,  or  in  any  other  manner,  pa's  or  a- 
are  entitled  to  a  summary  judgment  against  their  principal,  other  on^'' 
and  between  each  other,  by  motion  in  the  circuit  court,  on  "otke.''''^'' 
theee  days'  notice  thereof,  in  the  cases,  and  in  the  manner 
following : 

§  2644.  Against  the  principal  debtor: 

1.  When  a  judgment  has  been  obtained  against  the  surety  .^^f^^^' 
which  he  has  satisfied,  either  wholly  or  in  part,  for  the  amount  ret/  ;iainst 
paid  and  interest.  hi.  principal. 
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2.  When  a  surety  or  sureties  are  sued  without  their  princi- 
pal, upon  notice  given  to  the  principal  of  the  pending  suit, 
if  judgment  is  obtained  against  the  surety,  judgment  for  the 
same  amount  must  be  rendered  against  the  principal,  in  favor 
of  the  surety. 

3.  A  suret}^  to  a  debt  payable  in  baiik,  which  by  its  char- 
ter is  entitled  to  a  summary  remedy  against  its  debtors,  may 
upon  the  payment  by  him  of  the  debt  to  the  bank,  be  entitled 
to  the  same  remedy  against  liis  principal,  in  the  circuit  court 
of  the  county  in  which  the  principal  resides,  or  if  he  be  a 
non-resident  or  has  no  fixed  residence,  then  in  the  circuit 
court  of  any  county  in  the  state.  The  certificate  of  the  presi- 
dent or  cashier  of  the  bank,  of  the  pa^mient  of  the  debt  by 
the  surety,  is  evidence  of  the  fact  of  payment. 

§  2645.  Between  sureties : 
^ed^one        1-  ^  surcty  who  has  paid  the  debt  of  his  principal,  may 
surety  a-      rccovcr  of  cach  of  his   co-sureties  their  aliquot  proportion  of 
libel.  ^°'     the  debt.     If  any  of  the  co-securities  arc  insolvent,  the  pro- 
portion of  such  insolvent  must  be  excluded  from  the  estimate, 
and  judgment  be  rendered  against   the  remaining  solvent 
sureties,  for  their  proportion  of  the  debt,  as  if  such  insolvent 
was  not  a  co-surety. 

2.  When   suit  is  pending  against  one  or  more  sureties, 
either  in  connection  with  or  without  their  principal,  if  the 
principal  is  insolvent,  the  surety  so  sued  may,  on  notice  of 
the  pending  suit,  recover  judgment  against  such  of  the  co- 
sureties as  are  not  sued  in  that  action,  for  their  aliquot  pro- 
portion of  the  debt,  excluding  from  the  estimate  the  propor- 
tion of  such  of  the  sureties  as  are  insolvent,  as  if  such  insol- 
vent had  not  been  a  surety-. 
Judgment         g  2646.  No  surct}^  when  sued,  can  confess  judgment  or 
by  surety  if   suffcr  judgment  to  pass  by  default,  if  the  principal  debtor, 
defen? anT"  ou  being  notified  of  the  pending  suit,  is  willing  to  defend  the 

to'his^surely  ^^^^^  ^^  ^^^  '^^^'^^  ^*^^^'  ^''^^'^  givcs  good  and  sufticient  collateral 

"  security  to  the  suretj',  to  be  approved  by  the  ct3urt. 
Surety  may       |  2647.  A  surcty  upou  auy  contract  for  the  payment  of 
uTto^iw''  money,  or  for  the  payment  or  delivery  of  personal  property, 
other'sure^'  may  require  the  creditor  or  any  one  having  the  beneficial 
ties,  and  on  intcrcst  iu  the  contract,  by  notice  in  writing,  to  bring  suit 
to  first  term  thcrcou  agaiust  the  principal  debtor,  or  against  any  co-surety 
13  discharged  ^^  ^^^^^^  coutract ;  and  if  suit  be  not  brought  thereon,  pursu- 
ant to  such  notice,  to  the   first  court  to  which  suit  can  be 
brought  after  the  receipt  of  such  notice,  and  prosecuted  with 
diligence  according  to  the  ordinary  course  of  law,  the  surety 
giving  such  notice  is  discharged  fi'om  all  liability  as  surety, 
or  his  aliquot  proportion  of  the  debt,  as  the  case  may  be. 
One  surety  may  give  the  notice  in  behalf  of  his  co-sureties. 
fo'bond.S     §  2648.  The  remedy  secured  by  the  preceding  section, 
collateral     docs  uot  apply  to  bouds  or  other  contracts  with  collateral 
toadminis-    couditious,  or   to  the  bonds   of  executors,    administrators, 
trators  bonds  g^^^^diaus  or  public  officcrs. 
operatrfor        §  2649.  All  the  provisious  of  this  chapter  enure  to   the 
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executors 
and  adminis- 
trators. 


benefit  of  the  executors  or  administrators  of  the  creditor  or 
surety. 

§  2650.  In  cases  not  otherwise  provided  for  in  this  chap-  court  in 
ter,  the  motions  hereby  given  must  be  made  in  the  circuit  uorfls'm 
court  of  the  county  in  which  the  parties,  or  any  one  of  them 
reside,   against  whom  the  motion  is  made.     If  they  are  non- 
residents, or  have  no  fixed  residence  in  the  state,  then  in  the 
circuit  court  of  any  county  in  the  state. 


CHAPTER  V. 

TO    VACATE     CHARTERS   OF     CORPORATIOISrS    AND   PREVENT 
USURPATION    OF   OFFICES. 


Sec. 

2651.  Proceedings   to  vacate  charters, 

(except  mucieipal  charters.) 
instituted  either  by  the  state 
or  an  individual, 

2652.  Solicitor   directed  to   commence 

proceedings  in  certain  cases; 
but  any  one  may  sue  on  giv- 
ing security  for  costs. 

2653.  Such  suits  brought  in  the  county 

of  its  principal  business. 
265-1-.  Action  in  the  name  of  the  state, 
for  usurping  an  office  or  fran- 
chise. 

2655.  .Judge  of  the   circuit  may   direct 

such  a  suit,  or  any  one  giving 
security  for  costs  may  begin 
it. 

2656.  Brought   in  the  circuit  court  of 

the  county  "where  the  acts  are 
said  to  be  committed. 

2657.  Informant  joined  as  a  plaintift 

2658.  On  death  of  informant,    anyone 

may  continue  the  action  on 
giving  secmity  for  costs. 

2659.  Action  abates  bydeathof  all  the 

informants. 


bEC. 

2660. 
2661. 
2662. 

2663. 

2664. 

2665. 

2666. 

2667. 

2668. 
2669. 

2670. 

2671. 
2672. 


Contents  of  the  complaint  in  such 

smts. 
Names  of  the  true  officers  stated 

in  actions  fc>r  usurpation. 
Judgment   on  defendant's  right 

or  in  fevor  of  party  said  to  be 

entitled. 
If  judgment  is  in  favor  of  party 

said  to  be  the  true   officer,  he 

may  demand  the  office. 
A^alidity  of  contested  elections, 

not  tried  in  this  manner. 
Judgment  of  exclusion  from  the 

office  or  franchise. 
On  judgment  of  forfeiture,  the 

corporation  is  dissolved. 
Costs  against  the  informant  or 

state. 
Costs  on  abatement. 
Execution  against  infoi'mautand 

sureties  for  costs. 
Either  party  may  appeal  in  ten 

days. 
If  the  state  sues,  judgment   for 

defendant  final.      Tax  fee  of 

solicitor. 


§  2651.  An  action  may  be  brouglit  in  the  name  of  the 
state  on  the  information  of  any  person,  for  the  purpose  of 
vacating  the  charter,  or  annulling  the  existence  of  any  cor- 
poration, other  than  municipal,  whenever  such  corporation : 

1.  Offends  against  any  of  the  acts  creating,  altering  or  re- 
newing such  corporation. 

2.  Violates  the  provisions  of  any  law,  by  which  such  cor- 
poration forfeits  its  charter,  by  abuse  of  its  powers. 

3.  AVhenever  it  has  forfeited  its  privileges  or  franchises, 
by  fliilure  to  exercise  its  powers. 

4.  Whenever  it  has  done  or  omitted  any  act  which  amounts 
to  a  surrender  of  its  corporate  rights,  privileges  and  fran- 
chises. 


Proceedings 
against  cor- 
porations 
(except  mu- 
nicipal) com- 
menced by 
the  state  on 
information 
of  a  citizen  to 
vacate  char- 
ter, &c. 
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5.  Whenever  it  exercises  a  franchise  or  privilege,  not  con- 
ferred on  it  by  law. 
Judge  to  di-  I  2652.  The  judge  of  the  circuit,  in  which  such  corpora- 
trcommence  tiou  is  locatcd,  whcnevcr  he  has  reason  to  believe  that  any 
i^°cenlin°^  of  these  acts  or  omissions  can  be  proved,  and  it  is  necessary 
cases.  for  the  public  good,  must  direct  the  solicitor  of  such  circuit 
to  bring  such  action ;  or  such  action  may  be  brought  on  the 
bring^'such''^  information  of  any  person,  giving  security  for  the  costs  of 
suit  on  giv-   jT^-yQ  action,  to  be  approved  by  the  clerk  of  the  court  in  which 

ing  security  .'  .■'■-'•  ^ 

for  costs.      the  same  is  brought. 

Such  suits  in      §  2653.  Such  actions  must  be  brought  in  the  county  in 

the  county  of  ^yj^^ch  sucli  corporatiou  has  its  principal  office,  or  if  it  has  no 

Its  principal  -1-  .-1.-,.-.-,, 

office.  principal  onice,  m  any  county  m  which  it  does  business. 

Action  in  the      §  2654.  All  actiou  may  be  brought  in  the  name  of  the 
"ttte^for*^'*  state  against  the  party  offending,  in  the  following  cases: 
flee  w"frin'       ^-  ^^hcu  auy  pcrsoii  usurps,  intrudes  into,  or  unlawfully 
chise.    '      holds  or  exercises  an}^  public  of&ce,  civil  or  military,  or  any 

franchise  within   this  state,   or  any  office  in  a  corporation 

created  by  the  authority  of  this  state. 
°f''office"'""'      ^'  When  any  public  of&cer,  civil  or  military,  has  done  or 

suffered  an  act,  by  which,  by  law,  he  forfeits  his  office, 
corporation^  3.  Whcu  aiiy  association  or  number  of  persons  act  within, 
without  au-  this  state  as  a  corporation,  without  being  duly  incorporated. 
ju°d"e^of  cir-  §  2655.  A  judge  of  the  circuit  court  may  direct  such  ac- 
cuit^court  tion  to  be  brought,  y^^henever  he  believes  these  acts  can  be 
such  a  suit  or  provcd,  aiid  it  is  necessary  for  the  public  good;  or  it  may  be 
br^ught^by  brought  on  the  information  of  any  person  giving  security  for 
anyone  giv-  ^]^q  costs  of  the  actiou,  to  be  approved  bv  the  clerk  of  the 

mg  security  .  t-t  t  •  •     ^  i  " 

for  costs.       court  m  which  such  action  is  brought. 

toou  ht  §  2656.  Such  actions  must  be  brought  in  the  circuit  court 

of  the  county  in  which  the  act  or  acts  are  done  or  suffered. 
Informant         §  2657.  Wheiievcr  an  action  is  brought  under  the  provis- 
j?kfed  as  a    ious  of  tliis  chaptci',  on  the  information  of  any  person,  the 
plaintiff.       name  of  such  person  must  be  joined  as  plaintiff  with  the ' 

state. 
On  death  of       §  2658.  Should  such  person  die,  pending  such  action,  it 
acuon  may    ^^^'J  he  coiitiiiuecl  ill  the  name  of  the  surviving  informant, 
be  continued  Qp  'y^  \\q  name  of  auv  person,  who  on  application  is  substi- 
curity.         tuted  in  his  place,  having  first  given  security  for  the  costs. 
Action  a-     '      §  2659.  Ou  the  death  of  all  the  iiiformauts,  if  110  pcrsoii  is 

bates  on  -'J     .  .    .        ,      .  _  ,  .  ,  '  J- 

deathofaii    Substituted  111  their  place,  the  action  abates. 
cont°^T'^f       §  2660.  The  complaint  in  anj^  action  brought  under  the 
complaint  in  provisious  of  this  chaptcr,  must  concisely  and   clearly  set 
such  suits.     fQp|-|^  ^]^Q  ^g^  QP  omission  complained  of 

In  actions  for      §  2661.  Whciiever  such  action  is  brought  against  a  per- 
name  of  the  SOU  for  usurpiiig  ail  ofiice,  in  addition  to  the  statement  set 
ce^'sTatS"    fo^th  in  the  complaint,  the  name  of  the  person  rightfully  en- 
titled to  the  office,  with  a  statement  of  his  right  thereto,  may 
be  added. 
Judgment  on      §  2662.  Ill  evciy  sucli  casc,  judgment  may  be  rendered 
defendant's    ^p^^  ^]^g  right  of  the  defendant,  and  also  upon  the  right  of 
the  party  so  alleged  to  be  entitled,  or  only  upon  the  right  of 
the  defendant,  as  justice  requires. 
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§  2663.  If  the  judgment  is  rendered  upon  tlie  right  of  the  if  judgment 
person  so  alleged  to  be  entitled,  and  the  same  is  in  favor  of  r'ightoTr  ° 


such  person,  he  is  entitled,  after  taking  the  oath  of  office  and  be°propl?*Vf- 
executing  such  official  bond  as  may  be  required,  to  take  up-  scer,  he  may 
on  himself  the  execution  of  the  office ;  and  it  is  his  duty,  im-  books,  &c., 
mediately  thereafter,   to  demand  of  the  defendant   all   the  the^offic"  ""^ 
books,  papers,  and  j^roperty  in  his  custody,   or  within  his 
power,  belonging  to  the  office  ;  and  on  refusal,  or  neglect  to 
deliver  over  the  same,  he  may  be  proceeded  against,  as  is 
prescribed  by  the  provisions  of  Article  sixth,  Chapter  first, 
Title  five,  in  Part  first  of  this  code. 

§  2664.  The  validity  of  any  election,  which  may  be  con-  contested 
tested  under  this  code,  cannot  be  tried  under  the  provisions  tHed"in^  tws 

of  this  chapter.  manner. 

§  2665.  When  a  defendant,  whether  a  natural  person  or  Judgment  a- 
a  corporation,  against  whom  such  action  has  been  brought,  Ir'o/anoffice 
is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw-  '^''  ^'''^"'=^^®®- 
fully  holding,  or  exercising  any  office,  or  franchise,  judgment 
must  be  rendered,  that  such  defendant  be  excluded  from  the 
office  or  franchise,  and  that  the  plaintifi"  recover  costs  against 
such  defendant. 

§  2666.  If  it  be  adjudged  that  a  corporation  against  which  on  judgment 
an  action  has  been  brought,  pursuant  to  this  chapter,  has,  tue'corpora- 
by  neglect,  abuse,  or  surrender,  forfeited  its  corporate  rights,  g'Xed.*^'^" 
privileges  and  franchises,  judgment  must  be  rendered,  that 
the  corporation  be  excluded  from  such  corporate  rights,  pri- 
vileges or  franchises,  and  be  dissolved ;  and  judgment  for 
costs  must  be  rendered  against  the  persons  claiming  to  be 
such  corporation,  and  the  directors  or  managers  thereof  as 
established  by  the  testimony. 

§  2667.  If  such  action  is  at  the  suit  of  the  state  alone,  and  costs  against 
judgment  is  for  the  defendant,  or  the  defendants  are  insolvent,  anVor°state. 
the  witnesses  are  paid  as  in  other  state  cases  ;  but  if  a  person 
is  joined  with  the  state  as  informant,  judgment  must  be  ren- 
dered against  him  for  the  costs,  if  rendered  for  the  defendant. 

§  2668.  On  the  abatement  of  the  action,  judgment  is  ren-  Costs  on 
dered  against  the  securities  of  the  informant  for  the  costs. 

§  2669.  In  all  cases  under  this  chapter,  in  which  judgment  Execution  a- 
is  rendered  against  the  informant  for  costs,  execution  may  is-  Srmant"  and 
sue  therefor  against  his  securities.  costs'^^  ^^'^ 

§  2670.  The  informant,  or  defendant,  may  appeal  to  the  Either  party 
supreme  court  within  ten  days  after  judgment,  on  applica-  |^Y>n  dT^'^ 
tiou  to  the  clerk  and  giving  security  for  the  costs  of  the  ap- 
peal ;  the  names  of  such  securities  to  be  certified  with  the 
record,  to  the  supreme  court ;  and  if  the  appeal  is  not  sus- 
tained, judgment  for  costs  may  be  rendered  against  such  se- 
curities. 

§  2671.  If  the  action  is  brought  by  the  state  alone,  the  Jl ig^'enrfor 
judgment  in  favor  of  the  defendant  is  final.  [Hnu!'''finai 

§  2672.  The  solicitor,  if  judgment  is  rendered  for  the  plain-  t.^^  fee  of 
tiff,  is  entitled  to  a  fee  of  twenty  dollars.  soUcitor. 
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CHAPTER  VI. 

mechanics'  lien. 


[title  2, 


Sec. 
26'73. 


Character  of  mechauics'  lieu,  and 


conditions  on  which  it  vests. 
26*74.  Lieu  accrues  on  estate  of  the  par- 
ty contracting,  -wliether  legal 
or  equitable. 


Sec. 

2675.  Lien  enforced  in  equity  or  by  ex- 
ecution. 

26T6.  Lien  lost  if  not  enforced  in  ninety 
days. 


Mechanics' 
lien  for  labor 
and  materi- 
als in  build- 
ing. 


Contract  to 
be  written, 
signed  and 
registered  in 
probate 
court  office. 


Lien  is  sub- 
ject to  exist- 
ing liens,  &c. 


Lien  dis- 
charged on 
Becurity  for 
the  price,  &c. 

Change  of 
contract  does 
not  impair 
the  hen. 

Effect  of  the 
lien  as  a- 
gainst  the 
party  to  the 
contract. 


Lien  en- 
forced in 
equity  or  by 
execution  af- 
ter judgment 
obtained. 


Lien  barred 
if  not  en- 
forced in 
ninety  days. 


§  2673.  Mechanics  and  builders  liave  a  prior  lien  upon 
tlie  tract,  parcel,  or  lot  of  land,  on  wliicli  buildings  are  erect- 
ed by  them,  and  on  the  building  so  erected,  for  the  price 
agreed  on,  or  compensation  to  be  paid,  and  materials  used  in 
the  construction  thereof,  unless  surety  be  given  to  such  build- 
ers for  the  performance  of  the  contract,  or  an  agreement  be 
made  in  writing,  waiving  the  lien.  The  lien  is  created  upon 
the  following  conditions : 

1.  The  contract  for  the  erection  of  the  building  must  be  in 
writing,  and  describe,  with  sufficient  certainty  to  identify  it, 
the  tract,  lot,  or  parcel  of  land,  on  which  the  building  is  to  be 
erected ;  it  must  state  the  price  or  compensation  to  be  paid, 
be  signed  by  the  parties,  or  their  agents,  and  be  registered  in 
the  oflice  of  the  judge  of  probate  of  the  county  in  which  the 
lands  lie,  within  sixty  days  after  the  date  thereof 

2.  The  lien  is  subordinate  to  any  existing  mortgage,  deed 
of  trust,  or  other  legal  incumbrance,  which,  if  required  by 
law  to  be  recorded,  is  registered  according  to  law. 

3.  The  owner  of  the  land  may  at  any  time  relieve  the  land 
from  the  lien,  b}^  giving  the  builder  good  and  sufficient  sure- 
ty for  the  payment  of  the  price,  or  compensation  agreed  on. 

4.  A  change  or  modification  of  the  contract  does  not  af- 
fect the  lien. 

§  2674.  The  lien  hereby  created,  is  eifectual  against  the 
title  or  estate  of  the  party  contracting  for  the  erection  of 
buildings  on  the  lands,  at  the  time  the  contract  was  made ; 
whether  it  be  a  freehold  or  less  estate,  and  whether  the 
title  be  legal  or  equitable. 

§  2675.  The  lien  may  be  enforced  in  equity ;  or  if  the 
builder  obtain  a  judgment  at  law,  he  may,  by  execution,  ex- 
pose to  sale  the  land  and  the  buildings  erected  thereon,  if  the 
title  is  such  as  can  be  sold  by  execution  at  law,  but  is  not  to 
be  precluded  from  levying  his  execution  upon  any  other 
property  of  such  contracting  party. 

§  2676.  No  lien  under  the  provisions  of  this  chapter  can 
be  enforced,  unless  proceedings  to  enforce  the  same  in  equi- 
ty, or  an  action  at  law  upon  the  contract,  is  commenced  with- 
in ninety  days  after  the  completion  of  the  work,  or  supply  of 
materials. 
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Sec. 

2685.  Division  so  made,  vests  a  title  in 

each ;  set  aside   in   chancery 
for  fraud. 

2686.  Lien  against  one,  attaches  only  to 

his  share. 

2687.  New  commissioners  appointed,  if 

necessary. 

2688.  Fee  of  judge  of  probate  and  com- 

missioners. 

2689.  If  costs  not  paid  in  thirty  days, 

execution    against   each  part 
owner  for  his  proportion. 

2690.  No   allotment  made,    if  adverse 

claim  is  set  up. 

2691.  Other  remedies  may  be  used,  (fee. 


Sec. 

267'7.  Partition  made  among  joint  ten- 
ants, (to ,  of  full  age,  on  peti- 
tion to  the  judge  of  probate. 

2678.  Contents  of  such  application. 

2679.  PubUcation   then    made   by  the 

judge;  contents  of  the  publi- 
cation. 

2680.  If  no   objection  is  made,  he  ap- 

points commissioners  to  make 
partition. 

2681.  Commissioners    sworn,  and  then 

proceed  to  make  the  division. 
2082.  Publication  of  the  time  of  making 
divisiou. 

2683.  Partition  made  by  lot,  and  result 

returned. 

2684.  Papers   filed,  and  registered  as 

conveyances. 

§  2677.  Lands  lield  by  joint  tenants,  or  tenants  in  com-  Partition  of 
mon,  in  fee,  the  parties  interested  therein,  all  being  of  full  joinueMnts^ 
asre,  may  be  divided  amone-st  them,  on  the  application  of  the  &c.,ofMi 

"^      ^-^1     T    .1  .  i?    xl  •  -J.-  4-      •igeonappli- 

persons  entitled  thereto,  or  any  one  oi  them,  m  writmg,  to  cation  to  tiie 
the  judge  of  probate  of  the  county  in  which  the  lands  are  ■Tall!  °^  ^"°" 
situated. 

§  2678.  The  applicant  must  set  forth  the  names  of  all  the  fhTap"pUca- 
persons  interested  in  the  land,  and  their  residence ;  a  full  and  tion. 
accurate  descri23tion  of  the  land  to  be  divided,  the  interest  of 
each  person  in  the  land,  and  the  number  of  shares  into  which 
it  is  to  be  divided. 

§  2679.  The  judge  of  probate  must  thereupon  cause  a  pub-  t^Jen'madeV 
lication  to  be  made  in  some  newspaper  published   in   the  the  judge, 
county  ;  and  if  there  be  none,  then  in  the  ncAvspaper  23ublish- 
ed  nearest  to  the  court  house,  setting  forth  the  application  to 
him,  by  whom  made,  a  particular  description  of  the  land  to  contents  of 
be  divided,  the  number  of  shares  into  which  it  is  to  be  divi-  p"''''<=^''°"- 
ded,  and  amongst  whom  ;  setting  forth  their  names  and  pla- 
ces of  abode ;  and  that  on  a  certain  designated  day,  which 
must  be  at  least  sixty  days  from  the  date  of  the  notice,  he 
will  appoint  three  persons,  naming  them,  to  make  division  of 
the  land,  which  must  be  continued  weekly  until  the  appoint- 
ment is  made. 

§  2680.  At  the  appointed  time,  if  no  objection  is  made,  he  J[„°°if^;*;,"e 
must  by  commission  authorize  the  persons  nominated  to  make  iie  appoints 
division  of  the  land,  describing  it  particular!}^,  the  number  ers  to' mX 
of  shares  into  which  it  is  to  be  divided,  and  the  names  of  the  P'I'"'"'"^- 
persons  entitled  thereto.  If  a  valid  objection  be  made  to  sh"own"other 
any  of  the  nominees,  their  place  must  be  supplied  by  suita-  |',o|Xi.'^^' 
ble  persons. 

§  2681.  The  commissionei's  nuist  be  sworn  faithfully  to  commission- 
execute  the  trust  reposed  in  them,  and  must,  after  oxamina-  '^''^,'"7Jg"'gj 
tion  of  the  land,   and  survey  thereof  if  necessary,  proceed  to  make  the 
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divisions  into  witlioiit  delay  to  make  division  thereof  into  the  necessary 
shares.  number  of  shares,  having  regard  to  the  quality  of  the  soil 
and  other  advantages,  so  as  to  make  the  different  shares  as 
nearly  equal  in  value  as  practicable ;  making  a  plat  and  map 
thereof,  showing  the  subdivisions  and  boundaries  of  the  lots, 
and  numbering  them  progressively,  and  are  authorized  to 
employ  a  surveyor,  chain  bearers,  &c.,  if  necessary. 
Publication        ^  2682.  Thcv  must  cause  publication  to  be  made  not  less 

oftlietimeof         o  J.  I 

makiDgthe   than  thrcc  successive  weei^s  m  a  newspaper  pubnsned  m  the 

county,  if  there  be  one,  if  not,   in  the  one  nearest  thereto, 

that  they  will,  on  a  day  designated,  attend  at  the  court  house 

of  the  county  to  make  division. 
Division  g  2683.  Ou  tlic  day  designated  the  commissioners  must, 

'  in  the  presence  of  the  judge  of  probate,  determine  by  lot  to 

whom  each  of  the  several  parcels  belong,  and  make  a  state-; 

ment  in  writing  of  the  result,  setting  forth, to  whom  the  sev- 
Returnofre-  cral  parccls  Or  lots  were  allotted,  together  with  all  the  facts 
and  attested,  relating  to  the  division  and  allotment,  which  must  be  signed 

by  them,  and  attested  by  the  probate  judge. 
Papers  filed       R  2684.  The  petition,  commission,  statement  of  the   com- 
edasco°nvey-  missioucrs,  map  and  plat,  and  all  orders  made  by  the  pro- 
^°°®^"         bate  judge,  must  be  filed  in  his  office  and  registered  in  the 

book  kept  by  him  for  the  registry  of  conveyances  of  land, 

which  is  presumptive  evidence  of  the  truth  of  any  fact  therein 

stated. 
Effect  of  divi-      §  2685.  The  division  so  made  vests  a  title  in  fee  simple  in 
sionsomade.  ^-^^  persous  to  whoui  the  several  shares  are  allotted,  in  as  full 

and  ample  a  manner  as  if  each  had  conveyed  to  the  others ; 

but  if  any  fraud  or  undue  influence  be  employed  by  any  of 
Set  aside  in  ^"^^  partlcs  to  obtaiu  au  unfair  division  or  allotment,  such 
chancery  for  divislou  may  be  annulled  ou  aiDplication  to  the  chancellor, 

fraud  T  .        .  *^  .-'--'-  ' 

by  bill  in  chancery,  within  five  years  after  the  allotment. 
Lien  against       §  2686.  Whcu  there  is  a  lien  on  an  undivided  interest  of 
tachesouiy  '  any  of  thc  parties,  such  lien,  if  a  partition  is  made,  is  thence- 
Bhare.°''''^     forth  a  charge  only  on  the  share  assigned  to  such  party ;  but 
such  share  must  first  be  charged  with  its  just  proportion  of 
the  costs  of  the  jaartition,  in  preference  to  such  lien, 
sioners™"^-^^"      §  2687.  If  auy  of  the  commissioners  die,  resign,  or  neglect 
pointed  if  ne-  Or  rcfusc  to  act,  at  any  time  before  the  final  allotment,  others 
cessaiy.       ^lay  bc  Substituted  in  their  stead  by  the  judge  of  the  probate 
court,  and  have  230wer  to  comj)lete  such  division  and  allot- 
ment. 
Fee  of  judge       §  2688.  The  judge  of  probate  is  entitled  to  two  dollars  per 
and'commis-  ^^J  foi"  ©ach  day  he  is  engaged  in  making  such  division,  and 
sioners.        to  three  dollars  for  making  a  record  of  the  proceedings  of  the 
commissioners;  the  commissioners  to  tv\^o  dollars  per  day  for 
each  day  whilst  engaged  in  such  division  and  allotment,  and 
all  expenses  they  may  be  at  in  causing  survey  to  be  made, 
making  map,  plat,  &c. 
Execution  a-      §  2689.  The  judge  of  probate  must  ascertain  the  costs  and 
I'art^owner    expcnscs  attending  the  division,  and  make  a  record  thereof, 
for  his  por-    stating  distinctly  each  item  of  costs  and  expense,  and  if  the 
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same  is  not  paid  within  thirty  days  after  tlie  allotment,  lie  t'on  of  the 
may  issue  ■execution  against  eacli  of  the  persons  to  whom  the  paidintwrty 
;  land  was  allotted,  for  their  aliquot  proportion  thereof,  which  "^^^^^ 
must  be  directed  to  the  sheriff,  to  be  levied  as  other  execu- 
tions, and  may  be  levied  on  the  laud  so  allotted. 

§  2690.  No  division  or  allotment  can  be  made  under  this  No  allotment 
chapter,  where  an  adverse  claim  or  title  is  asserted  by  any  "dve^-se  '''^ 
one,  or  brought  to  the  knowledge  of  the  commissioners,  or  ^^d^/^ 
judge  of  probate. 

§  2691.  The  power  hereby  conferred  does  not  prevent  a  dies  may  be 
resort  to  any  other  legal  mode  of  obtaining  partition  of  lands,  c^ses!"^  ^"'^'^ 


CHAPTER  YIII. 

PROCEEDINGS    IX    ADMIRALTY. 

Seo.  ;  Sec. 

2692.  Liens  on  steamboats,  &c.,  for  ma-  \  2701.  No  notice  required  when  bond  is 

terials  and  supplies.  I  filed;   manner  of  gi^^ng■  notice 

2693.  Complaint  sworn  to,  and  filed  in  !  when  no  bond  is  filed. 

the  circuit  court;  its  contents,    i  2*702.  Court  orders  sale  of  the  boat,  if 

2694.  Writ  of  seizure  then  issues.  I  seizure  is  made  less  than  twenty 

2695.  Boat  released  on  bond  stipulating  ,  days  before  court. 

to  satisfy  the  judgment.              I  2103.  Sheriff  advertises  and  sells  after 

2696.  Such  proceedings  not  commenced  ']  sixty  days,  if  no  bond  is  filed, 
for  less  than  fifty  dollars ;  cred-  ■  2704.  Custody  of  the  boat  by  the  sher- 
itors  niay  unite.                            !  iff,  compensation  for  care  of  the 


2697.  All  claims  to  be  consolidated,  and 

one  judgment  rendered. 

2698.  When   seizure   is   made  twenty 

days    before   court,  judgment 
rendered  at  the  first  term. 


boat. 

2705.  Any  obligation  to  release  the  boat 

is  a  stipulation. 

2706.  Lien  waived   if  not  asserted  in 
thirty  days  from  matuiity. 


2699.  Judgment  against  the  parties  to  ,  2707.  Proceedings  to  enforce  lien   the 

the  bond,   if  one  is  filed,  if  not  i  same  as  in  admiralty  courts  of 

the   boat   is    condemned,    and  :  the    United  States,  unless  oth- 

plaintiff  proves  his  claim  by  his  |  erwise  provided, 

affidavit.                                        j  2708.  Damage   for   wantonly    causing 

2700.  Costs  taxed  against  complainant  i  boat  to  be  seized,  &c. 

who  fails.  I 

§  2692.  A  lien  is  hereby  created  on  all  ships,  vessels,  steam-  Liens  on 
boats,  and  other  registered,  enrolled  or  licensed  water-craft,  shlps^&c.^^' 
built,  repaired,   fitted,   furnished  or  victualled  within  this  guppiJef'^'c' 
state,  for  all  debts  contracted  by  the  master,  owner  or  con- 
signees thereof;  for  work  done  or  materials  supplied  by  any 
person  within  this  state,   for  or  concerning  the    building, 
repairing,  fitting,  furnishing,  equipping,  sui^plying  or  victual- 
ling, such  ship,  vessel,  steam  boat  or  other  water-craft ;  and 
for  the  wages  of  the  officers,  laborers  and  crew,  in  preference 
to  other  debts  due  and  owing  from  the  owners  thereof,  which 
lien  mny  be  asserted  in  the  manner  following : 

§  2693.  The  person  or  persons  claiming  such  lien  may  file  ^^""Jiig  g,"'j. 
their  complaint  in  the  circuit  court  of  any  county  in  which  sworn  to. 
the  boat  or  vessel  may  be  found,   or  in  the  city  court  of 
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Contents.      Mobile,  wliicli  iTLUst  be  sworn  to,  and  must  set  forth  the 
nature  and  amount  of  the  debt  or  claim,  and  when  due,  and  i 
pra}^  a  seizure  of  the  boat  or  vesseL 
Writ  of  sei-       §  2694.  Thereupon  the  clerk  of  the  court  must  issue  a  Avrit 
sues.  reciting  the  complaint,  and  commanding  the  sheriff  to  seize 

the  boat  or  vessel,  her  tackle,  apparel,  and  furniture,  and  hold 
her  until  released  by  due  course  of  law. 
ETb  '^Tvfn<^      §  2695.  The  owner,  master  of  the  boat,  or  any  third  per- 
bond,  &c.    "  son,  may  release  the  boat  from  custody  at  any  time  before 
judgment,  by  entering  into  bond  in  double  the  amount  of  I 
the  claim  or  claims  asserted  against  the  boat  or  vessel,  with 
sufhcient  surety,  to  be  approved  by  the  sheriff,  payable  to 
the  complainant,  with  a  stipulation  to  pay  and  satisfy  the 
judgment  which  may  be  rendered  in  the  premises:  which 
bond  must  be  returned  to  the  court  from  which  the  process 
issued,  by  the  sheriff,  with  his  return  indorsed  thereon,  and 
the  boat  or  vessel  be  delivered  to  the  stipulators. 
Such  pro-  §2696.  No  proceeding  can  be  instituted  under  this  chap- 

ceedmgs  not  o  1  i    ■        ■      n  r>        t    ti  i         ii 

to  be  com-     tcr,  uuicss  the  debt  or  clami  is  liity  dollars  or  upwards  ;   but  i 
iess°t'han  fifty  ^uy  numbcr  of  the  persons  entitled  to  a  lien  under  the  pro- 
creditors      visious  of  this  chapter,  may  joiutly  unitc  in  a  complaint,  if  i 
may  unite     the  aggregate  of  their  claims  amounts  to  or  exceeds  fifty 

and  make  up    -,    , ,      °'^      '^  '' 

that  sum.        ClOllarS. 

Any  number  §  2697.  Any  numbcr  of  persons  claiming  as  aforesaid  may 
SefrXims  TJ-oitc  in  the  same  complaint,  and  if  more  than  one  complaint 
'la^nt  '^°^'  ^®  ^^Q^  against  the  same  boat  or  vessel,  the  court  must  order 
All  com-  them  to  be  consolidated,  and  render  but  one  judgment,  which 
sofidatedand  must  Comprehend  all  the  claims  established  against  the  boat 
Judgment      ^^  vcsscl,  but  whicli  must  be  considered  several  as  to  each 

rendered.         COmplaiuaut. 

Sade™wenty  §  2698.  If  the  boat  or  vessel  is  seized  twenty  days  pre- 
days  before  vious  to  the  rctum  term  of  the  court,  judgment  m.ay  be  ren- 
ment  render-  dcrcd  at  the  first  tcmi,  unless  good  cause  be  shoAvn  for  acon- 
"•^^"■^''"■"•tinuance. 

If  stipulation  8  2699.  If  a  stipulation  be  entered  into,  the  stipulators  are 
intojudg-  defendants  to  the  action ;  and  if  the  claim  be  established, 
dered against  judgment  uiust  bc  rendered  against  them  and  their  sureties.  If 
to? and  hit  there  be  no  stipulation  entered  into,  the  court  must  proceed 
sureties,  if  and  render  j  udgment  ex  parte,  condemning  the  boat,  its  tackle, 
is  cond'em^'ned  apparcl,  and  furniture,  to  be  sold  for  the  satisfaction  of  the 
cJ^p'iainant  claim  of  the  complainants  ;  and  the  af&davit  of  the  complain- 
is  evidence,  aut  is  prcsumptivc  evidence  of  the  justice  of  the  demand. 
ant°f™f  co"ts  §  2700,  If  any  complainant  fails  to  establish  his  claim, 
taxed  a-       iudgmeut  must  be  rendered  against  him  for  the  costs  in  rela- 

gamst  lum.      .•  -i  ° 

tion  thereto. 
fequ'ii°ed"if°a      ^  2701.  If  a  stlpulatiou  bc  entered  into,  no  monition,  or 
stipulation  is  uoticc  of  the  complaiut  and  seizure  is  necessary.     If  no  stip- 
ulation be  entered  into,  within  three  days  after  the  seizure 
of  any  boat  or  vessel,  the  sheriff  must  cause  a  notice  of  the 
seizure,  stating  at  whose  instance,  and  when  made,  to  be 
Manner  of     posted  Up  ou  the  boat  Or  vessel,  and  at  the  court  house  door 
giving  notice  Qf  ^]^q  couuty  to  whicli  the  process  is  returnable,  which  oper- 


CHAP.    9.]  ARBITKATION.  493 

ates  as  a  monition,  and  is  notice  of  the  seizure  and  of  the 
pendency  of  tlie  litigation,  to  all  persons ;  and  liis  return 
thereof  is  evidence  of  the  fact. 

§2702.  If  there  be  less  than  twenty  days  between  the  Boat  sow  if 
seizure  and  the  return  of  the  process,  and  no  stipulation  be  madl'iess 
entered  into,  the  court  must  direct  a  sale  of  the  boat  or  ves-  f^^^  befor°e^ 
sel,  her  tackle,  apparel  and  furniture,  for  cash,  which  must  comt by  or- 
be  paid  into  court,  and  be  held  subject  to  its  order. 

§  2703.  If  a  seizure  be  made  sixty  days,  or  more,  before  ^o^t  soia  if 
the   return   of  the  wiit,  and  no  stipulation  be  entered  into  sixty  days 
within  five  days  thereafter,  the  sheriff  must  advertise  and  and  m'Si^pu- 
sell  the  boat,  or  vessel,  her  tackle,  apparel,  and  furniture,  for  }er'e°d  into" 
cash,  in  the  same  manner  as  upon  a  levy  by  fieri  facias,  and 
make  return  thereof  to  the  next  term  of  the  court. 

§  270-i.  Whilst  the  boat  or  vessel  remains  in  the  custody  compensa- 
of  the  sherifi",  he  must,  as  far  as  practicable,  secure  it  against  to°dy  of  boat 
loss  or  injury,  and  may  employ  a  suitable  person,  or  persons,  i^y  the  sheriff 
to  take  charge  thereof,  and  must  therefor  be  allowed  a  suit- 
able compensation,  to  be  made  by  the  court. 

§  2705.  Any  obligation  or  contract  entered  into  for  the  Any  owiga- 
purpose  of  releasing  the  boat  or. vessel  from  the  custody  of  IX  tTre-**' 
the  sheriff,  and  in  virtue  of  which  the  boat  or  vessel  is  re- 1*^'^  ^°^^}^ 

,  '  .      .       ,  .        .      .  ,  m  law  a  stip- 

stored  to  the  master  or  owners,  is  m  law  a  stipulation,  what-  uiation. 
ever  its  form  may  be,  and  must  charge  the  obligors  or  makers 
thereof,  as  stipulators. 

§  2706.  The  lien  hereby  given,  continues  only  thirt}^  days  ■f'n"ot''aJs''ert- 
after  the  maturity  of  the  claim  or  debt,  and  if  not  asserted  e'l '"  t>"'''y 
in  the  mode  prescribed  in  this  chapter  within  that  time,  must  mTturu;^? 
be  held  to  have  been  waived  or  abandoned. 

§  2707.  Unless  where  otherwise  provided  in  this  chapter,  ^^'^f^^'^^dm? 
the  proceedings  for  the  enforcement  of  the  lien  are  the  same  raity  courts 
as  in  the  courts  of  admiralty  of  the  United  States ;  but  either  states,^bu(f'^ 
party  may  have  any  question  of  fact  decided  by  a  jury,  upon  j^a"'^be°yfe^d 
an  issue  made  up  under  the  direction  of  the  court.  by  jury. 

§  2708.  For  any  abuse  of  the  power  conferred   by  this  Damage  for 
chapter,  by  the  seizure  or  sale  of  any  boat  or  vessel,  either  poweVcon-^ 
when  no  debt  or  claim  existed,  or  when  the  debt  or  claim  culpter^  *'^ 
was  not  a  lien  on  the  boat  or  vessel,  the  person  or  persons 
suing  out  such  process  are  liable  to  the  owners,  by  action  on 
the  case,  for  tAvice  the  amount  of  the  damage  actually  sus- 
tained bv  the  seizure,  detention  or  sale  of  the  boat  or  vessel. 


CnAPTER  IX. 

ARBITJ'.ATION. 


Sko. 

2709.  Order  of  reference  to  arVntnition 

made  on  motion  of  the  parties 

to  a  suit 


Skc. 

2710.  Award  made  under  a  submi.ssion 
without  order  of  tl>c  court,  to 
be  entered  as  a  judgment. 


494  PART   3.]  AEBITKATION.  [TITLE   2, 

Sec.  Sec. 

2711.  Submission  to  be  iu  writing,  Ac. ;    2717.  They  snbpoena  witnesses  and  is- 

its  contents.  sue  commissions. 

2712.  Proceedings    before    arbitrators    2718.  Parties  are  competent  witnesses' 

and  making  of  the  award.  before  them. 

2713.  Arbitrator  not    acting,  his  place    2719.  Subpoenas  executed  by  sheriff  or 

supphed,  and  majority   may  constable. 

make  an  award.  2720.  Fine  of  defaulting  witness. 

2714.  If  award  is  not  performed,  it  is    2721.  Award     final,      unless      made 

returned  to  the  circuit  clerk,  through  fraud, 

and  has  the   force  of  ajudg-    2722.  Arbitrations  as  at  common  law. 
ment;    if  for  less   tlian  fifty  :  2723.  Pay  of  arbitrators,  witnesses,  &c. 
dollars,  to  a  justice.  2724.  Witness  fees  and  other  charges  i 

271 5.  Performance  enforced  by  attach-  ,  paid  in  advance,  but  successful 

Q^gQt.  P^i'ty  recovers  them  as  costs. 

2716.  Oath  of  the  arbitrators.  \ 

Order  of  ref-      §  2709.  It  is  tliG  cluty  of  all  courts  to  encourage  the  settle- 
erence  to  ar-  j^eiit  of  controversies  pending  before  them,  by  a  reference : 
madt  on  mo-  thcrcof  to  arbitrators  chosen  by  the  parties  or  their  attorneys ;  j 
tieTtorsJit.  and,  on  motion  of  the  parties,  must  make  such  order  and' 
continue  the  cause   for  award ;  but  such  continuance  must  i 
not  extend  beyond  one  term,  unless  for  good  cause  shown,  ort 
by  consent. 
On  reference      §  2710.  When  uo  suit  is  pending,  the  parties  to  any  con-- 
l°on  whe'n  no  troversy  may  refer  the  determination  thereof  to  the  decision  ( 
^"'\'dmu^t'' of  arbitrators,  to  be  chosen  by  themselves ;  and  the  award' 
bJentered  as  made  pursuaut  to  the  provisions  of  this  chapter,  must  be  en- 
a  judgment.  ^^^^^  ^^^  ^^  ^-^^  judgment  of  the  proper  court,  if  the  award  is 

not  performed. 
Reference  to  |  2711.  The  parties  must  concisely  state  in  writing,  signed 
sfgMcTby  "he  by  them,  the  matter  in  dispute  between  them,  and  that  they 
parties.  clesirc  to  Icavc  the  determination  thereof  to  certain  persons, 
naming  them,  as  arliitrators ;  which  must  be  delivered  to  the 
?e°fereSce.°^  arbitrators,  or  one  of  them,  together  Avith  a  list  of  the  wit- 
nesses either  party  may  desire  to  examine, 
payforhear-  §  2712.  Thcrcupou  it  Is  the  duty  of  the  arbitrators  to  ap- 
L^buSm^sf  point  a  time  and  place  for  hearing  the  parties  and  making 
and  award  ^j^g^j.  award,  of  which  they  must  give  the  parties  three  days' 
^aminatTon  noticc ;  and  if  no  cause  is  shown  for  a  continuance,  proceed 
of  witnesses.  ^^  ^^^^  ^^^  determine  the  matters  referred  to  them,  and  make 
Award  to  be  their  awprd  in  writing,  which  must  be  signed  by  them,  and 
in  writing.     ^  ^^^^  thereof  be  delivered  to  each  of  the  parties,  their  agents 

or  attorneys. 
If  arbitrator       §  2713.  If  any  of  the  arbitrators  fail  to  attend  at  the  time 
another' may  and  pkcc  designated,  and  the  parties  appear,  they  may  sub- 
be  chosen  by  g^itute  othcrs  in  their  place.    If  the  prrties  cannot  agree,  the 

tiiG  pell  tics  or  -*-  -,  -•  •     ,       ,  "1  •         .  "I      • 

the  arbitra-  arbitrators  present  may  themselves  appoint  others  m  their 
*°'''  stead,  of  which  they  must  make  a  memorandum  on  the  sub- 

maTmak^an  missiou.  A  majority  of  the  arbitrators  chosen  by  the  parties 
award.        ^ay  make  an  award. 

Award  if  not  §  2714.  If  the  award  is  not  performed  in  ten  days  after 
be'retm-ntr  notice,  and  delivery  of  a  copy  thereof,  the  successful  party 
mission'tr''"  may  return  the  submission  and  the  award  to  the  clerk  of  the 
anrhas'^the'''  circuit  court  of  the  county  in  which  the  award  is  made,  if  for 
force  of  a  ^  thc  payment  of  more  than  fifty  dollars,  for  the  dehvery  of 

judgment.  ■*■     *' 


CHAP.  9.]  arbitratio:n'.  495 

specific  property,  or  to  do  or  omit  to  do  any  particular  act.  For  less  then 
If  for  iifty  dollars,  or  less,  then  to  a  justice  of  tlie  peace  of  to  a  ju^uc^' 
the  county ;  and  such  award  has  the  force  and  effect  of  a 
judgment  at  law,  upon  which  execution  may  issue  as  in  other 
cases. 

§  2715.  If  the  award  be  for  the  delivery  of  property,  or  to  Peiformance 
do  or  omit  to  do  any  particular  act,  on  notice,  and  motion  to  attachment 
the  court,  performance  may  be  enforced  by  attachment,  or  'f  necessary. 
other  appropriate  writ. 

§2716.  Before  making  their  award,  the  arbitrators  must  oath  of  the 
be  sworn  impartially  to  determine  the  matters  submitted  to 
them,  according  to  the  evidence,  and  the  manifest  justice 
and  equity  of  the  case,  to  the  best  of  their  judgment,  without 
favor  or  affection ;  which  oath  they  may  administer  to  each 
other. 

§  2717.  The  arbitrators,   or  either  of  them,   have  power  Arbitrators 
to  subpoena  witnesses  at  the  request  of  either  of  the  parties,  ^"tuMsel 
and  to  administer  all  oaths  which  may  be  necessary  in  the 
progress   of  the   cause ;    and   must,    on  the  application   of 
either  party,  issue   commissions   to  take  the  depositions  of 
any  witness  residing  out  of  the  county,  which  must  be  taken 
in  the  same  manner  as  depositions  in  the  circuit  court,  ex-  eiTtlTtakT" 
cept  that  no  oath  of  the  materiality  of  the  witness,  or  of  the  depositions, 
cause  for  taking  the  deposition  is  required. 

§  2718.  The  parties  are  competent  witnesses,  without  re-  Parties  com- 
gard  to  the  amount,  or  matter  in  controversy.  nLses.;"^' ' 

§  2719.  Subpoenas  for  witnesses  may  be  executed  either  subpoenas 
by  the  sheriff,  by  an}'  constable  of  the  county,  or  by  the  par-  sheriff  or ''"'' 
ties  themselves.  constable. 

§  2720.  Witnesses  duly  summoned,  who  fail  to  attend  pine  of  de- 
without  sufficient  excuse,  may  be  fined  ten  dollars,  for  the  ^^^^g]^^  ^'^' 
use  of  the  county ;  for  the  collection  of  which,  the  arbitrators 
must  issue  execution  ;  such  defaulting  witnesses  are  also  lia- 
ble to  the  party  summoning  them,  for  any  injury  sustained 
by  the  loss  of  their  testimony,  to  be  recovered  before  any 
court  having  jurisdiction. 

§  2721.  An  award  made,  substantially  in  compliance  with  Award  is 
the  provisions  of  this  chapter,  is  conclusive  between  the  par-  |j"bttrTto'rs' 
ties  thereto,  and  their  privies,  as  to  the  matters  submitted,  j^.';e^Euiity  of 
and  cannot  be  enquired  into  or  impeached  for  want  of  form  miking  u! '" 
or  irregularity,  if  the  award  determines  the  matter,  or  con- 
troversy submitted ;  and  is  final,  unless  the  arbitrators  are 
guilty  of  fraud,  partiality,  or  corruption,  in  making  it. 

§  2722,  Nothing  in  this  chapter  contained,  prevents  any  Arbitration 
person  or  persons  from  settling  any  matters  or  coutrover-  mVn  law™' 
sy,  by  a  reference  to  arbitration,  at  common  law. 

i^  2723.  The  arbitrators  are,  if  demanded  by  them,  entitled  f^y  of  arbi- 

1-1  11  1-1        trators,  wit- 

each  to  two  dollars  per  day,  whilst  actually  engaged  in  the  nesscs,  sher- 

arbitration ;  the  witnesses,  to   one  dollar  per  day ;  and  the  '"^'  *''■ 

sheriff  and  constable,  to  the  customary  fees  for   executing 

subpoenas,  which  must  be  paid  jointly  by  the  parties,  unless 

the  authorities  otherwise  determine. 
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Fees  of  wit- 
ness to  be 
paid  in  ad- 
vance, also 
all  other 
charges. 


§  2724.  Any  witness  may  refuse  to  testify  until  his  fees 
are  paid  by  the  party  summoning  him ;  and  the  arbitrators 
may  refuse  to  deliver  copies  of  the  award  until  all  charges 
are  paid.     If  paid  by  a  party  not  liable  therefor,  he  may  re- 
„  ,       .     cover  the  same  bv  action  before  anv  court  havino;  jurisdiction 

Party  paying  ^->^  .  p     t  ^  •  .^"^ 

themmayre- thereoi;  and   the  receipt  oi  the  arbitrators  is  presumptive 
thlone'^hTbie  cvidcnce  of  the  fact  of  payment,  and  of  the  liability  of  the 
party  therefor. 


CHAPTER  X. 


TO   APPOINT   AND   REMOVE   TRUSTEES. 


Sec. 
2725. 

2126. 


2727. 
2728. 


Circuit  court  may  remove  a  trus- 
tee ;  causes  for  such  removal. 

Application  filed  Avitli  the  clerk 
of  the  county  in  which  the 
trustee  resides. 

Its  contents;  notice  to  trustee. 

Publication  when  trustee  is  anon- 
resident. 


Sec. 

2729.  Also  if  he  is  absent. 

2730.  Tried  as  other  cases  in  the  circuit 

court. 

2731.  Court  instead  of  removing,  may 

require  bond. 

2732.  New  ti-ustee  appointed,  and  bond 

required. 

2733.  Costs. 


Circuit  court 
may  remove 
a  trustee. 


Causes  of  re- 
moyal. 


Application ; 
where  filed. 


Its  content^•. 

Notice  to 
trustee. 
Publication 
if  a  non-resi- 
dent. 

Publication  if 
trustee  is  ab- 
sent. 


Tried  as  oth- 
er cases  in 
the  circuit 
court. 
Court  may 
require  bond 
instead  of  re- 
moving trus- 
tee. 

New  trustee 
appointed 
and  bond  re- 
given. 


§  2725.  The  circuit  court  has  the  power  to  remove  the 
trustee  of  an  express  trust,  created  by  will  or  deed,  upon  the 
application  of  any  party  interested  in  the  trust  property, 
when  such  trustee  has  violated,  or  threatened  to  violate  his 
trust,  is  insolvent,  or  has  removed  from  the  state. 

§  2726.  Such  application  must  be  filed  Avith  the  clerk  of 
the  county  in  Avhich  the  trustee  resides ;  and  if  a  non-resident, 
in  the  county  in  which  the  most  valuable  portion  of  the  trust 
property  is. 

§  2727.  It  must  state  the  grounds  on  which  the  removal 
is  sought;  and  the  trustee  must  be  served  vdth  a  copy  of 
such  application  ten  days  before  the  same  is  tried. 

§  2728.  If  the  trustee  is  a  non-resident,  notice  must  be  giv- 
en, by  publication  in  such  paper  as  the  clerk  may  direct,  for 
four  successive  weeks  before  the  trial. 

§  2729.  If  the  trustee  is  a  resident,  but  absent  from  the 
state,  the  court,  on  proof  thereof,  may  direct  notice  to  be  giv- 
en, by  publication  in  some  paper  for  four  successive  weeks, 
and  to  be  left  at  his  last  place  of  residence  or  business. 

§  2730.  The  application  must  be  heard  on  evidence,  and 
the  facts  determined  as  in  other  cases  in  the  circuit  court. 

§  2731.  The  court  may,  on  the  trial,  instead  of  removing 
the  trustee,  require  of  him  such  bond  as  wiU  effectually  pro- 
tect the  interest  of  the  parties ;  Avhich  bond  must  be  approv- 
ed by  the  judge. 

§  2732.  If  the  trustee  is  removed,  a  new  trustee  may  be 
appointed,  and  such  bond  required  of  him  as  is  necessary  to 
protect  the  interest  of  the  parties  in  the  trust  property. 
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§  2783.  Costs,  or  anj  portion  of  tlie  same,  may  be  given  Costs. 
.gainst  tlie  applicant,  or  the  other  party,  in  the  discretion  of 


a^ 

the  court 


nson 


.  CHAPTEE  XI. 

PRISON    BOUNDS   AND   INSOLVENT   DEBTORS. 

Article  1.  Prison  bounds. 
"         2.  Insolvent  debtors. 

ARTICLE  I. 

Prison  hounds. 

Sec.        _  ;  Sec. 

2734.  Prison  bounds  defined;  privilege    2737.  Judgment  on  the  bond  for  breach 

of  prison  bounds    on   giving  of  the  condition. 

bond,  &c.  •  2738.  Creditor  not  liable  for  support  of 

2735.  Bond  is  taken  by  the  sheriif.  the  prisoner  in  bounds. 

2736.  Party  imprisoned   for   non-pay- '  2739.  Prisoners  under  justice's  process 

ment  of  fine  or  for  contempt  of  entitled  to  the  privilege, 

court,  allowed  the  benefit.  2740.  Privilege  continues  only  for  sixty 

days. 

§  2734.  The  boundary  of  the  county  is  the  hmit  ofthe^^sc 
prison  bounds ;  and  any  person  imprisoned  in  a  civil  action,  u^ts.'' 
may  have  the  benefit  thereof  upon  entering  into  bond,  pay-  Benefit  of 
able  to  the  creditor,  with  sufficient  surety,  in  double  the  J^''  p™"° 

,f>,i         ■      -I  ,  t    ^       n  i-Ti  ..  bounds  may 

amount  oi  the  judgment  or  debt  for  which  he  was  imprison-  ise  obtained 
ed,  with  condition  to  continue  a  true  prisoner  within  the  bomr'"^ 
prison  bounds,  as  by  law  established,  until  he  is  thence  dis- 
charged by  due  course  of  law,  without  committing  any  escape 
in  the  meantime. 

§  2735.  The  bond  must  be  taken  and  approved  by  the  {^""he'^ghTiff 
sheriff,  and  be  filed  by  him  within  five  days  thereafter,  in  the  ^*  ^'  " 
office  of  the  clerk  of  the  court  from  which  the  execution 
issued. 

§  2736.  Any  person  imprisoned  for  the  non-payment  of  Pai-tyim- 
the  fine  and  costs,  under  the  provisions  of  section  3625,  or  non°pa"'"" 
for  the  non-payment  of  a  fine  imposed  for  contempt,  after  g  ^fofc^'on- 
the  specific  term  of  his  imprisonment,  may  have  the  benefit  tempt  aiiow- 
of  the  prison  bounds,  the  bond  in  such  case  being  payable  "*  ^''^'^^^' 
to  the  state  of  Alabama. 

§  2737.  If  the  debtor  is  guilty  of  an  escape,   by  passing  Judgment  on 
beyond  the  prison  bounds,  after  the  execution  of  such  bond,  brLch^of  ul 
and  without  payment  of  the  judgment,  debt,  or  fine,  interest  ^^o^^^^'o^- 
and  costs,  the  obligee  in  such  bond,  his  executor  or  adminis- 
trator, may  have  judgment  for  the  same  by  motion  to  the 
circuit  court,  against  such  of  the  obligors  in  the  bond  as  have 
five  days'  notice  in  writing  that  such  motion  AviU  be  made ;  Five  days' 
and  either  party  may  have  the  fact  of  the  escape  tried  by  a  parwes.'"  '^^ 
pury. 
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[title  2, 


Creditor  not 
liable  for 
support  of 
prisoner  in 
bounds. 
Prisoners  un- 
der process 
from  justices 
entitled  to 
the  prison 
bounds. 


Privilege  of 
prison 

bounds  lasts 
only  sixty 


§  2738.  The  creditor  is  not  liable  for  tlie  sustenance  or  sup-  ■ 
port  of  the  prisoner  after  his  discharge  from  close  custody, , 
under  the  provisions  of  this  chapter. 

§  2739.  The  provisions  of  this  chapter  apply  to  imprison- 
ment under  process  from  justices  of  the  peace.  In  such 
cases  the  bond  for  the  prison  bounds  must  be  taken  by  the 
sheriff,  and  filed  in  the  of&ce  of  the  clerk  of  the  circuit  court 
of  his  proper  county. 

§  2740.  No  person  is  entitled  to  the  benefit  of  the  prison 
bounds  for  a  longer  term  than  sixty  days,  and  failing  to  sur- 
render himself  to  the  jailor  after  that  time,  must  be  deemed | 
to  have  committed  an  escape. 


ARTICLE  II. 

Insolvent  debtors. 


Sec. 
274L 

2742. 

2743. 

2744. 

2745. 


How  discharged  from  arrest  un- 
der execution. 

Notice  of  application  for  dis- 
charge given  plaintiffs. 

And  to  solicitor  on  the  jjart  of 
the  state. 

Proceeds  of  sale  of  property  em- 
braced in  the  schedule  divided 
equally  among  the  creditors. 

Property  acquired  after  discharge 


Sec. 

2746. 
2747. 

2748. 
2749. 


liable,  but  debtor   not  impris-; 

oned  a  second  time. 
Return  of  the  schedule  by  the^ 

sheriff. 
Notice  to  debtors  on  insolvent's; 

schedule  to  answer  as  to  their  i 

indebtedness. 
Proceedings  to  compel  payment, 

tfec. 
Discharge  on  denial  of  indebted-il 

ness. 


Insolvent 
debtors,  how 
discharged. 


Notice  of  ap- 
plication for 
discharge  to 
the  plaintiff. 


Notice  to  the 
solicitor  for 
the  state. 


Proceeds  of 
sale  divided 
equally  a- 
mong  the 
creditors. 


After  acquir- 
ed property 
liable. 


§  2741.  Any  person  imprisoned  in  virtue  of  a  judgment! 
rendered  in  any  civil  action,  or  for  failing  to  pay  any  fine! 
and  costs  legally  imposed,  after  the  specified  term  of  his  im- 1 
prisonment  for  the  non-payment  of  such  fine  and  costs,  mustj 
be  released  from  custody  by  making  the  schedule,  and  giving.! 
the  notice  provided  in  sections  2182  and  2183  ;  and  the  same] 
proceedings  must  be  had  as  therein  provided  for  the  dis- 
charge of  the  prisoner,  and  for  the  sale  of  the  property  ren- 1 
dered  in  the  schedule. 

§  2742.  When  the  party  is  imprisoned  at  the  suit  of  sev- 
eral persons,  notice  must  be  given  to  each  of  the  plaintiffs, , 
or  their  agents  or  attorneys,  if  resident  in  the  county,  of  the : 
intended  application. 

§2743.  A¥here  the  state  is  the  plaintiff,  the  notice  must ! 
be  given  to  the  solicitor  of  the  circuit,  or  the  judge  of  pro- 
bate of  the  county  in  which  the  person  is  imprisoned. 

§  2744.  After  the  payment  of  the  sheriffs  and  jail  fees, 
the  proceeds  of  the  sale  of  the  effects  of  the  debtor,  rendered 
in  his  schedule,  must  be  divided  rateably  amongst  the  plain- 
tiffs by  whom  he  was  charged  in  execution,  if  there  be  more 
than  one. 

§  2745.  Any  property  acquired  by  such  debtor  after  his  ^ 
discharge,  is  liable  for  the  payment  of  such  judgments,  but 
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the  debtor  must  not  be  imprisoned  again  for  or  on  acconnt  of  Debtor  not  to 
the  judgment  on  which  he  was  imprisoned  at  the  time  of  his  edagainf°^' 
discharge. 

§  2746.  The  sheriff  must  return  the  schedule  rendered  by  ^heM^b^^ 
the  defendant,  and  make  return  of  the  sale  of  the  debtor's  the  sheriff, 
effects  to  the  clerk  of  the  circuit  court  of  his  county,  with 
the  amount  due  to  each  of  the  plaintiffs,  if  more  than  one,  at 
whose  suit  the  debtor  was  imprisoned,  which  it  is  the  duty 
of  the  clerk  to  credit  on  the  entry  made  of  the  issue  of  the 
execution. 

S  2747.  When  an  insolvent  debtor  is  discharged,  upon  ^ot^e  to 

",.  iTipi-  T  '^      J       ^    ,     debtors  on 

rendering  a  scneduie  oi  his  property,   and  returns  m  such  insolvent 
schedule,  debts,  money,  or  property,  due  to  or  belonging  to  Inswe"  at" 
him,  in  the  hands  of  another  person,  it  is  the  duty  of  the  clerk  °*-^*  ^°^^^- 
of  the  circuit  court  on  the  return  of  the  schedule  by  the 
sheriff,  upon  the  application  of  the  plaintiff,  to  issue  a  notice 
to  such  person,   describing  the    debt,  money,   or  property 
alleged  to  be  due  from  him  to  the  debtor,  or  to  be  in  his 
hands,  and  requiring  him  to  ajipear  at  the  next  term  of  the 
court,  and  answer  upon  oath  as  to  the  correctness  thereof 

§  2748.  If  he  appear  and  admit  indebtedness  to  the  debtor  Pi'oceedings 
or  property  of  the  debtor  in  his  hands,  judgment  must  i^g '°^"'=^'''^^«^- 
rendered  against  him  for  the  amount  so  admitted,  or  of  con- 
demnation of  any  chattel  admitted  to  be  in  his  hands,  as  in 
case  of  garnishee  in  attachment.  And  in  like  manner  if  he 
fail  after  notice  to  appear  and  answer,  j  udgment  must  be  ren- 
dered against  him  on  the  schedule,  to  be  made  absolute  if 
after  notice  thereof  he  fails  to  appear  and  answer, 

§  2749.  If  he  deny  indebtedness  to  the  debtor,  or  property  o^^jenlfrof 
in  his  hands  belonging  to  him,  he  must  be  discharged  at  the  indebtedness 
cost  of  the  plaintiff,  but  no  attorney's  fee  must  be  taxed.     If 
a  conditional  judgment  is  set  aside  on  his  answer,  he  must 
pay  the  cost. 


CHAPTER  XII. 


INQUISITIONS    OF    LUNACY. 


Sec. 

2*750.  On  application,  with  affidavit  of 

facts,  judge  of  probate  to  fix  a 

day  to  examine  into  matter  of 

lunacy  or  idiocy. 
2*751.  Writ  of  arrest  of  lunatic,  and 

commanding  a  jury  to  try  the 

lunacy,  Ac. 

2752.  Oath  of  the  jurors;  vacancies  on 

the  list  filled. 

2753.  On  verdict  of  insanity,  Ac.-,  papers 

filed  and  a  guardian  appointed. 

2754.  Rights  of  the  guai-dian,  his  duties. 

2755.  Provision  for  support  of  ward's 

family,  <fcc. 

2756.  Settlements  by  guardian,  his  du- 

ties and  respousibihty  the  same 
as  those  of  other  guardians. 


Sec 

2757.  On  restoration  of  mind,  the  guai'- 

dian  is  discharged  on  his  peti- 
tion. 

2758.  Ward's    petition,    certified    by 

physicians,  to  be  heard  by  judge 
of  probate. 

2759.  If  petition  proved,  order  made 

discharging  the  guardian. 

2760.  If  his  restoration  is  disputed,  a 

jury  tries  the  fact. 

2761.  Judgment  when  the  verdict  sus- 

tains the  petition. 

2762.  Pauper  lunatics  supported  by  the 

overseers  of  the  poor. 

2763.  Fees  of  judge,  sheriff,  jurors  and 

witnesses. 
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Petition  to        §  2750.  Upoii  the  petition  of  any  of  the  relations  or  friends 

bftftoU-a-'  of  any  person  alleged  to  be  an  idiot,  lunatic,  or  person  non 

i™liTcy°&o'^of  compos  mentis,   setting  forth  the  foots  and  name,  sex,  age, 

aresident of  and  residence,  of  such  alleged  idiot  or  lunatic,  accompanied  j 

afflda'dt'of    by  an  affidavit  that  the  petitioner  believes  the  facts  therein 

ihe  facts,      gtatcd  to  be  true,  the  judge  of  probate  of  the  county  in  which 

such  alleged  lunatic,   idiot,  or  person .  non  compos  mentis 

resides,  must  apjDoint  a  day  not  more  than  ten  days  from  the 

presentment  of  such  petition,  for  the  hearing  thereof 

§  2751.  He  must  also  issue  a  writ  directed  to  the  sheriff, 
Writ  directs  commanding  him  to  summon  twelve  disinterested  persons  of 
ingof  rji,°y",  the  neighborhood  for  the  trial  thereof,  and  also  issue  sub- 
rest  oflhe'    poenas  for  witnesses  as  the  parties  may  require,  returnable  to 
alleged  lunar  ^j^e  time  of  trial ;  he  must  also  issue  a  writ  directed  to  the 
sheriff,  to  take  the  alleged  insane  person  or  idiot,  and  if  con- 
sistent with  his  health  or  safety,  have  him  present  at  the 
place  of  trial. 
Oath  of  the        §  2752.  At  the  time  set  forth  in  the  trial,  if  good  cause  be 
jurors.         ^^^^  shown  for  a  continuance,  the  jury  must  be  empannelled, 
and  sworn  well  and  truly  to  make  inquisition  of  the  facts 
alleged  in  the  petition,  and  a  true  verdict  render  according 
to  the  evidence.      If  any  of  the  jurors  are  excused  from 
serving,  fail  to  attend,  or  are  set  aside  from  any  cause,  their 
places  may  be  supplied  by  the  by-standers. 
On  verdict  of      §  2753.  If  the  jury  find  by  their  verdict  that  the  facts  j 
p°ap"s tote'  alleged  in  the  petition  are  true,  and  that  such  person  is  an 
filed  and  a    {^[qi  luuatic,  or  uou  compos  mentis,   the  court  must  cause 

guardian  ap-     ,'..  'tt,     t^  ti 

pointed.  the  petition,  and  all  the  proceedings  thereon,  to  be  recorded, 
and  appoint  a  suitable  person  guardian  to  such  idiot,  lunatic, 
or  non  compos  mentis,  requiring  him  to  execute  bond  as  other 
guardians. 

Rights  and        §  2754.  The  guardian  so  appointed  is  entitled  to  the  cus-^ 

guardian.*^^  tody  and  control  of  the  person  and  estate  of  such  idiot,  luna- 
tic, or  non  compos  mentis ;  and  it  is  his  duty  to  provide  for 
his  wants,  and,  by  a  keeper  or  otherwise,  to  exercise  such  a; 
supervision  over  him  as  to  prevent  injury  to  other  persons. 

Provision  for      §  2755.  If  the  wai'd  has  a  family,  the  judge  of  probatei 

support  of  '->,.  -,  .  „,  >^'  .<^.o  ^ 

ward's  fami-  must  dircct  what  portiou  of  the  estate  or  its  income  must  bei 
'^"  appropriated  by  the  guardian  for  their  support. 

Settlements  §  2756.  Sucli  guardian  must  be  required  to  settle  annually, 
ws  dmiM^thi  ^^'  oftener  if  necessary :  may  be  required  to  give  additional 
same  as  ^  surcty  whcu  ncccssaiy ;  may  be  removed  for  sufficient  cause, 
guaixiLns."  as  othcr  guarchans,  and  is  in  all  respects  subject  to  the  pro- 
visions made  for  ordinary  guardians. 
?ion  ouhe"  §  2757.  If  at  any  time  after  his  appointment  the  guardian 
mind  the  bccomes  satisfied  that  his  ward  has  been  restored  to  sanity, 
b^^tocharg-  and  is  capable  of  managing  his  estate,  and  the  judge  of  pro- 
^^-  bate  is  of  opinion  from  the  proof  and  the  facts  stated,  that 

such  representation  is  correct,  he  must  make  an  order  that 
the  guardian  be  discharged,  and  that  the  estate  of  the  ward 
be  restored  to  him. 

§  2758.  At  any  time  after  the  finding  of  the  verdict  against 
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the  alleged  insane  person,  lie  may  in  person,  or  by  his  next  Petition  of 
friend,  petition  the  judge  of  probate,  alleging  his  restoration  ground°of"it 
to  sanity,  which  must  be  certified  by  two  yjhysicians,  or  other  ^^'"J^i'o'i, 

•J  '  ,  T      "^  •      1  p  1  certified  by 

competent  persons;  thereupon  the  judge  oi  probate  must  ph3'sicians to 
appoint  a  day,  not  more  than  ten  days  thereafter,  for  hearing  judgTot  p^- 
the  same,  to  which  day  the  guardian  must  be  cited  to  appear  ''^''^• 
and  show  cause  ae-ainst  it. 

§  2759.  If  the  guardian  fail  to  appear  and  the  judge  of  order  of  dis- 
probate  is  satisfied  the  allegations  of  the  petition  are  true,  he  guardL°n  if 
must  make  an  order  declaring  the  fact,  that  the  authority  of  petition 
the  guardian  has  ceased,  and  that  the  ward  is  entitled  to  the  '"^°^*^  ' 
custodj^  and  management  of  his  estate. 

§  2760.  If  the  guardian  appear  and  contest  the  allegation  jm-ytriesthe 
of  the  petition,  a  day  must  be  fixed  for  the  trial  thereof,  to  l-e^torat'ion 
which  time  a  jury  must  be  summoned,  and  the  same  proceed-  is  disputed. 
ings  be  had  as  upon  the  original  inquisition. 

§  2761  If  the  jury  find  the  facts  alleged  in  the  petition  to  Judgment 
be  true,  judgment  must  be  rendered  that  the  petitioner  be  ^rdict^sus- 
restored  to  the  possession  of  his  estate  ;  from  and  after  which  'fj^^/'"^  p^" 
time  the  authority  of  the  guardian  over  the  estate  and  per- 
son of  the  ward  ceases.     The  guardian  may   be  taxed  with 
the  costs,  at  the  discretion  of  the  judge  of  probate,  for  which 
execution  may  issue.     If  otherwise,   the  petition  to  be  dis- 
missed at  the  costs  of  the  petitioner. 

§  2762  If  such  idiot,  or  insane  perso}!,  have  no  estate,  or  support  of 
no  person  is  willino;  to  become  his  guardian,  the  iuds-e  of  pf"periu- 

•         •  untie  urovi" 

probate  must  jDlace  him  in  charge  of  the  overseer  of  the  poor,  ded  by  over- 

who  must  provide  for  his  safe  keeping  and  sustenance,  and ""' 

may  call  on  his  relations  to  aid  in  his  support,  under  the  pro- 
visions of  section  1212. 

§  2763.  Upon   any  proceeding  had  under  the  provisions  Fees  of  judge, 
of  this  chapter,  the  sheriff  and  judge  of  probate  are  entitled  and^  wuness- 
to  such  fees  as  are  allowed  b}^  law  for  similar  services  in  other  es. 
cases ;  and  the  jury  and  witnesses,  to  seventy -five  cents  per 
day  during  their  detention,  Vvhich,  unless  otherwise  provided 
in  this  chapter,  must  be  paid  out  of  the  estate  of  the  lunatic 
or  idiot,  on  the  certificate  of  the   iudo;e  of  probate.     If  he 

1  1  i-ifi  J      By  whom 

nave  no  estate,  the  same  must   be  paid  out  of  the  county  paid, 
treasury. 
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PROCEEDINGS  IN"  CIVIL  CASES  BEFORE  JUSTICES  OF  THE  PEACE. 

Chap.  1.  Powers  and  duties  of  justices  of  the  peace  and  constables. 
"       2.  Special  proceedings  before  justices  of  the  peace. 

CHAPTEK  I. 

POWERS     AND    DUTIES    OF    JUSTICES    OF    THE    PEACE     AND 
CONSTABLES. 


Sec. 

2764.  Justices  to  fix  a  day  and  place  at 

least  once  a  month  to  try  civil 
cases. 

2765.  Beneficial  party  to   sue  in  their 

courts. 

2766.  Suits   commenced  by  summons 

and  cause  of  action  indorsed ; 
form  of  summons. 

2767.  Summons  to  be  executed  three 

days  before  return  day. 

2768.  Suits  brought  either  in  precinct 

of  defendant's    residence    or 
■where  the  cause  of  action  arose. 

2769.  If  there  are  several  defendants, 

suit  brought  in  either  precinct. 

2770.  Suits   may  be  brought  in  other 

precincts  in  certain  cases. 

2771.  Bail  regulated   by  same   provis- 

sions  as  in  other  suits. 

2772.  And  defendant  discharged  in  the 

same  manner. 

2773.  Deposition  of  "witnesses  taken  in 

certain  cases. 

2774.  Subpoenas  issued  by  justices. 

2775.  Sei'ved  within   another  coimty  if 

within  ten  miles. 

2776.  Conditional  judgment  against  de- 

faulting   witnesses.     Excuses 
when  heard. 

2777.  Execution  when  judgment  made 

absolute,  and  paid  to  county 
treasury  when  collected. 

2778.  Witnesses'  fees. 

2779.  Parties  competent  when  sum  is 

less  than  twenty  dollars.  Eith- 
er may  examine  the  other. 

2780.  Rules  of  evidence,  those  of  other 

courts. 

2781.  Judgment  at  first  return  day. 

2782.  Judgments  in  actions  to  recover 

specific  property. 

2783.  If  no  appeal  in  five  days  execu- 

tion issues  returnable  in  twen- 
ty days, 

2784.  Form  of  execution. 

2785.  On  affidavit  of  necessity,  execu- 

tion issues  immediately. 

2786.  Set-off  in  such  suits. 

2787.  If  the  off-set  exceeds  fifty  dollars. 

2788.  Stay  of  execution  on  giving  secu- 

rity. 

2789.  Ca.  sa.    when   issued;  discharge 

from  arrest  as  in  other  execu- 
tions. 


Sec. 

2790.  A  judgment  of  a  justice  bai's  an- 

other suit. 

2791.  Statement  (certified)  of  the  judg- 

ment, evidence  of  the  fact,  <fec. 

2792.  On  death  of  a  justice  (or   other 

vacancy)  unfinished  business 
completed  by  the  other  justice 
of  the  precinct. 
2798.  The  constable  is  the  officer  of  the 

COUl't. 

2794.  Property  levied  on,  except  slaves, 

to  be  sold  within  the  precinct. 

2795.  Slaves  not  to  be  levied  on  if  oth- 

er property  can  be  found ; 
sales  of  slaves  to  be  made  at 
the  court-house. 

2796.  Levy  made   on  land,  if  no  per- 

sonal property  found. 

2797.  Notice   to  be  given  of  levy  on 

land. 

2798.  Motion  made  in  circuit  court  for 

order  of  sale. 

2799.  Proceedings  before  justice,  and 

order  of  sale,  to  be  recorded 
by  the  clerk. 

2800.  Forthcoming  bonds. 

2801.  On  forfeiture  of  bond,  execution 

issues. 

2802.  Return   of  forfeiture  of  a  bond 

taken  on  an  execution  from 
another  county. 

2803.  Defects   in  form   of  such  bonds 

not  to  alter  their  legal  effect. 

2804.  Executions  sent  to  other  counties 

to  be  certified  by  judge  of 
probate. 

2805.  Return  of  such  executions. 

2806.  Lien  of  such  executions. 

2807.  First    execution  received  to   be 

first  paid. 

2808.  Property  exempt  from  levy  and 

sale  under  process  from  a  jus- 
tice. 

2809.  Indemnifying  bonds  required  in 

cases  of  doubt. 

2810.  Liability  of  the  constable  and  the 

sureties  on  his  official  bond. 

2811.  Appeals  to  the  circuit  court  in 

five  days. 

2812.  Papers  in  the  case  and  statement 

of  the  judgment  returned  to 
the  court  in  such  cases. 

2813.  Witnesses,    how    subprened  on 

trial  of  the  appeal. 
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Sec. 

2814.  Notice  of  the   appeal    sei'ved  on 

the  appellee. 

2815.  If  executioo  issues  in  sixmonths, 

others  may  issue  within  three 
years. 

2816.  If  none  were  issued,  notice  to  be 

given  the  defendant  to  sliow 
cause  "why  execution  should 
not  issue. 


Sec. 

2817.  Effect  on  the  suit,  ifdeathof  eith- 

ei-  party. 

2818.  Judgment  against  executors  and 

administrators  suspended  for 
eighteen  months. 

2819.  Limitation  of  suits,  and   rules  of 

proceedings  in  the  circuit  court 
applicable  to  suits  in  the  jus. 
tices'  courts. 


§  2764.  Justices  of  tlie  peace  must  designate  certain  days,  £,.5^,''^*°^'® 
at  least  once  a  month,  and  appoint  a  particular  place  within  justices  to 
their  precincts,  for  the  trial  of  civil  causes,  but  may  in  cases  III  aueas\" 
of  emergency  make  their  process  returnable  at  any  other  °"'^'^^"°"'^ 
time  or  place. 

§  2765.  All  actions  brought  before  justices  of  the  peace.  Actions  be- 
founded  on  any  contract,  express  or  implied,  must  be  brought  brought  by 
in  the  name  of  the  party  really  interested  therein,  whether  reauy Ser- 
he  have  the  legal  title  or  not ;  and  all  actions  for  the  recov-  ^s'«^- 
ery   of    specific   property,  or  for  the  recovery  of  damages 
merely,  in  the  name  of  the  aggrieved  party. 

§  2766.  Civil  suits  before  a  justice  of  the  peace  must  be  suits  com- 
commenced  by  a  summons,  to  be  issued  by  them,  with  the  ^mmo^ns^ 
cause  of  action  indorsed  thereon,  in  substance  as  follows :        actlo^iun!  °^ 
The  State  of  Alabama,  )  dorsed. 

County.      )  To  any  constable  of  the  county  of — ,  Form  of  sum- 
Summon  A.  B.,   to  appear  befor  me  on  the day  of  ™°"'^- 

'  next,  at  (designating  the  place,)  to  answer  the  complaint 

of  C,  D.,  and  then  and  there  make  return  of  this  summons. 

Issued  the day  of 

E.  F.,  justice  of  the  peace.      Jgd'thre''^™* 
§  2767.  The  summons  must  be  executed  three  days  before  days  before 
the  return  day  thereof,  by  jDersonal  service  on  the  defendant.  ^^'"'°  ^'^^' 
§  2768.  Unless  incases  otherwise  provided  for  in  this  title,  suits  brought 

o  1_  n  1   ■  precinct  or 

no  person  can  be  sued  out  of  the  precmct  of  his  permanent  defendant's  _ 
residence,  or  of  that  in  which  the  debt  was  created,  or  cause  wiierrcTuse' 
of  action  arose,  and  if  suit  be   brought  contrary  to  the  j^ro-  ai.o£*e'.^°'^ 
visions  of  this  section,  it  must  on  motion  be  dismissed  by  the 
justice. 

S  2769.  Where   there    are   several  defendants,  the  sum- 1/ ^f  ey-'^' '^e- 

"  .  11-  •  1  fendants,  suit 

mons  may  be  made  returnable  into  any  precmct  where  any  in  either  pre- 

P  ,  1  "^  •  T  ^    -^  '^    cinct. 

one  01  them  resides. 

§  2770.  If  there  is  no  justice  within  the  precinct  of  the  if  there  is  no 
defendants'  'residence,  or  if  the  justice  is  from  any  cause  in- prednct°or  ^ 
competent  to  sit  upon  the  trial,  the  summons  must  be  issued  iompetentr' 
and  the  cause  tried  by  the  justice  of  any  adjoining  precinct  ?^'[j|^J'°g|'j' 
competent  to  try  the  cause.  precinct. 

§  2771.  If  the  plaintiff  desires  to  hold  the  defendant  to  Baii  in  suits 
bail,  the  same  proceedings  must  be  had,  in  all  respects,  as  {f/°g'®''"^* 
provided  in  Chapter  fourth.  Title  first,  of  Part  third,  for  ar- 
rest and  bail  in  cases  returnable  to  the  circuit  court;  and 
upon  oath  being  made  {ind  security  given,  as  there  required, 
the  justice  must  indorse  on  the  summons,  that  bail  is  requir- 
ed in  double  the  sum  sworn  to  be  due. 
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Defendant^  _^      §  2772.  Where  the  defendant  is  arrested  on  a  bail  sum- 
the  same      mons,  he  must  be  discharged  from  custody,  upon  his  givino- 
wheThewto  ^ail  or  tendering  to  the  justice  a  schedule  of  his  property,  in 
suits!"  °*'''''  *^®  mode  prescribed  in  the  chapter  referred  to  in  the  preced- 
ing section ;  and  all  the  provisions  therein  made  for  the  dis- 
charge of  the  defendants,  and  for  fixing  the  liability,  and  for 
the_  discharge  of  the  bail,  are  applicable  where  bail  is  requir- 
ed in  justice's  court.  / 
§  2773.  The  depositions  of  females,  aged,  sick  an^l  infirm' 
°'witaes"es  persons,  and  non-residents  of  the  county,  living  ten  miles 
foi-S'fee's.  ^^^^^}  *^?  P^'^^c®  of  trial,  may  be  taken  on  application  to  the 
justice,  in  the  same  manner  depositions  are  taken  in  the  cir- 
cuit courts ;  in  all  other  cases,  witnesses  must  be  examined 
orally  before  the  justice. 
Subpoenas.         §  2774.  The  justicc,  on  the  application  of  either  party, 
must  issue  subpcenas  for  witnesses,  stating  therein  the  name 
of  the  parties  by  whom  the  witness  is  summoned,  and  the 
time  and  place  of  trial ;  which  must  be  executed  by  the  con- 
stable, in  the  same  manner  as  the  summons, 
servedinan-      §  2775.  Whcrc  the  wituess  is  not  a  resident  of  the  coun- 
w"vrithT?ea  ^J>  ^■'^^  resides  within  ten  miles  of  the  place  of  trial,  compu- 
miies.          ting  the  distance  by  the  usual  travelled  route,  the  subpoena 
may  be  served  either  hj  a  constable  of  the  county  in  which 
it  was  issued,  or  by  one  in  which  the  witness  resides ;  but  in 
the  latter  case,  a  justice  of  such  county  must  certify  that  he 
is  an  acting  constable  thereof 
Conditional        §  2776.  If  any  witness  duly  summoned  fails  to  attend,  a 
feuuil^g  wit-  conditional  fine  of  ten  dollars  may  be  entered  against  him  by 
nesses.°        tlic  justicc ;  which  must  be  made  absolute  if  the  witness, 
upon  notice  issued  by  the  justice,  and  served  three  dayspre- 
Exouses.       vious  to  the  trial,  fails  to  make  a  sufiicient  excuse,  either  in 
person,  by  some  one  who  knows  the  facts  constituting  the 
excuse,  or  by  affidavit  before  some  justice  of  the  peace,  and 
presented  at  the  time  designated  for  the  trial  thereof 
fudgmen"'^       §  2777.  If  the  fine  is  made  absolute,  execution  must  issue 
imf  \nd'fine  ^^®^'^^°^^   ^^^^  ^^°  procccds,  whcu  collected,   must  be  paid 
paki  ?nto  ""^  to  the  county  treasurer.     He  may  also  be  compelled,  by  at- 
county  treas-  tachmcut,  to  appear  and  give  evidence ;  and  is  also  liable  to 
the  party  summoning  him,  for  any  injury  caused  by  the 
want  of  his  testimony. 
Witnesses'         g  £778.  Witncsscs   are   entitled   to  fifty  cents   per   day, 
while  in  attendance  on  the  trial,  to  be  taxed  in  the  bill  of 
costs. 
When  the         8  2779.  Whcrc  the  matter  in   controversv,  or   damao-es 
puteisiess    Claimed  by  tlie  complaint,  do  not  exceed  twenty  dollars, 
d'oiiai-rei'th^  either  party  may  be  a  witness  in  his  own  behalf     When  the 
corapetLt^  *  matter  in  controversy,  or  damages  claimed,  exceed  twenty 
witness.       dollars,  either  party  may  be  a  witness  in  his  own  behalf,  un- 
less the  party  against  whom  the  testimony  is  offered,  swears 
S'uire"the    ^^^^  ^^^  testimony  proposed  to  be  given  is  untrue ;  but,  in 
other  to  test-  any  case,  either  party  may  be  compelled  to  testify  at  the  in- 
fOT  refusal"^  staucc  of  his  adversary ;  and  if  he  declines  to  do  so,  judg- 
ment must  be  rendered  aocainst  him. ' 
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^  2780.  Tke  rules  in  relation,  to  tlie  competency  of  wit-  Rules  of  evi- 

^  .^  ,    ■    T       1      c  •       j_-  TIT   dence  same 

nesses,  are  tJie   same  on  trials   beiore  justices,  as  aeclared  as  in  other 
by  the  provisions  of  Article  one,  Chapter  ten.  Title  one,  of  ^"'''^' 
this  part,  except  so  far  as  the  same  may  be  altered  by  the 
provisions  of  this  title. 

§  2781.  The  justice  must  proceed  to  render  judgment  at  judgment  at 
the  return  term  of  the  summons,  unless  cause  be  shown  for  ^''^''"'"  ''^''""" 
a  continuance. 

§  2782.  In  actions  for  the  recovery  of  specific  property.  Judgments  m 
the  justice  must  ascertain  the  value  thereof,  and  render  judg-  specmcpTop- 
ment  for  the  specific  property,  if  to  be  had ;  if  not,  then  for  '^''^'^■ 
its  value ;  and  execution  must  issue  accordingly. 

§  2783.  After  the  lapse  of  five  days,  if  an  appeal  is  notta-  if  no  appeal, 
ken,  he  must,  unless  otherwise  directed,  issue  a  writ  of  fieri  sues  in  five ' 
facias  for  the  satisfaction  of  the  judgment,  which  must  be  awe^in'twen' 
signed  by  him,  be  dated  on  the  day  it  is  issued,  and  be  re-  *y  ''^y^- 
turnable,  not  less  than  twenty,  nor  more  than  thirty  days  af- 
ter its  issue,  except  in  such  cases  as  is  otherwise  provided. 

§  2784.  The  writ  must  be  in  substance  as  follows : 

State  of  Alabama.  [ 

County,  j       To  any  constable  of  the  County  of  Form  of  exe- 

:  You  are  hereby  commanded,  of  goods  and  chattels  of  '''^"°"- 

A.  B.,  j'-oumake  the  sum  of dollars,  which  C.  D.  recov- 
ered before  me,  of  him,  on  the day  of ,  besides , 

his  costs  ;  andmake  return  to  me,  on  the day  of  ■ 


next,  at  —  in  your  county,  how  you  have  executed  this  writ. 

Witness  my  hand  this day  of  ■ . 

B.  F.,  justice  of  the  peace. 

§  2785.  If  the  plaintifi".  his  ao-ent  or  attorney,  make  oath  on  affidavit 
in  writing  before  the  justice,  that  the  plaintiff  is  in  danger  of  sues  immedi- 
losing  the  fruit  of  his  judgment  by  delay,  the  justice  must  is-  ^'®'^" 
sue  execution  thereon  immediately. 

§  2786.  The  defendant  ma}^  set  off  an}^  claim  or  demand,  set-offin 
founded  on  a  contract,  express  or  implied,  he  held  against  ^^'^^  ^^■'^• 
the  plaintiff  at  the  time  the  suit  was  instituted,  whether  the 
same  was  liquidated  or  not ;  and  if  his  claim  is  greater  than 
that  of  the  plaintiff,  may  have  judgment  for  the  residue,  if  it 
does  not  exceed  fifty  dollars. 

§  2787.  If  such  residue  exceeds  fifty  dollars,  and  the  de- ir  the  off-set 
fendant  enters  on  the  docket  of  the  j  ustice  a  satisfaction  of  as  aouars^  afte^ 
much  of  his  claim  as  the  amount  of  the  plaintifi^'s  demand,  as  p''a°nt'iiff  de- 
ascertained  by  the  justice,  and  tenders  the  plaintiff  a  receipt  mand. 
for  the  amount  thus  set  off,  judgment  must  be  rendered  in 
favor  of  the  defendant  for  costs. 

§  2788.  The  defendant  may  at  any  time  before  execution  stayofexe- 
issued,  stay  the  issue  thereof  ibr  thirty  days,  if  the  judgment  g""°g°ecur- 
is  for  less  than  twenty  dollars,  and  for  sixty  days,  if  over  j^ty^f^'-  «ie 
twenty  dollars,  by  executing  in  writing  an  undertaking  to 
the  plaintiff  in  double  the  amount  of  the  judgment,  with 
surety,  to  be  approved  by  the  justice,  to  pay  the  judgment  at 
the  expiration  of  the  stay.     If  not  paid,  execution  may  issue 
therefor  against  all  the  parties  to  such  undertaking. 

§  2789.  A  capias  ad  satisfaciendum  may  be  issued  by  a  oa.  sa. 
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justice  of  the  peace  upon  the  terms  find  conditions  prescribed 

in  section  2175 ;  and  the  defendant,  when  arrested,  may  be 

Howdigchai--  dischargcd  from  custody,  in  the  same  manner  as  is  provided 

gedfromcus-  for  the  dischargc  of  bail  in  civil  cases,  in  Chapter  four,  Title 

*°'''^'  one,  of  Part  third. 

Justice's  §  2790.  A  judgment  rendered  by  a  justice  of  the  peace  on 

bS'^other''  the  merits  of  the  case,  is  a  bar  to  any  other  suit  for  the  same 
actions.        cause  of  actiou. 

statement  of  §  2791.  A  statement  of  the  judgment  rendered  by  a  just- 
h evideMe  of  ice  of  the  peace,  made  and  certified  by  the  justice  before 
the  fact.       whom  the  cause  was  tried,  or  by  his  successor,  in  possession 

of  his  docket,  is  presumptive  evidence  of  the  fact. 
Completion        A  2792.  When  a  iustice  of  the  peace  dies,  resigns,  or  re- 

of  unfinished         ■>  .."^..  pt  •  •  I'lj. 

business  on    movcs,  the  rcmammg  justicc  oi  the  precmct  is  autnonzeo.  to 
jusuce."  "    complete  the  unfinished  business,  in  the  same  manner  as  if  it 
had  been  commenced  before  him.     If  there  be  no  other  jus- 
tice in  the  precinct,  then  the  nearest  justice  to  his  place  of 
residence. 
Constable  at-      ^  2793.  It  is  the  dutv  of  the  constable  to  attend  the  reg- 

tends  on  th6  .     "^  .  ■ 

court.  ular  terms  of  the  justice's  court  of  his  precmct. 

propei-tyiev-  ^  2794.  Hc  must  scll  all  property  Icvicd  ou,  cxccpt  slavcs, 
ctpt°°iaTC"s,)  at  the  residence  of  the  defendant,  or  at  such  other  place  with- 
witMnthe  in  the  precinct  as  may  be  most  for  the  benefit  of  the  parties, 
precinct.       betwccn  the  hours  of  eleven  in  the  morning  and  four  in  the 

afternoon. 

Slaves  not         §  2795.  Hc  must  uot  Icvy  on  slaves  unless  there  is  not  a 

otoe%roper-  sufficicncy   of  othcr   personal   property   of  the    defendant 

foun'd"'^^      known  to  him  to  satisfy  the  execution.     When  a   levy  is 

made  on  slaves,  he  m^st  advertise  the  sale  at  some  public 

place  within  the  precinct,  and  also  at  the  court  house  of  the 

county,  by  putting  up  a  written  notice  at  each,  ten  days  pre- 

saie  of  slaves  yious  to  the  salc.     Salcs  of  slaves,  by  constables,  must  be 

court  house,  made  at  the  court  house  of  the  county,  on  the  first  Monday 

of  the  month. 
Levy  on  land      ^  2796.  If  tlic  defendant  has  no  personal  property  known 

if  no  personal         ■>  .„..      .  f,^    .      ■'■  •    p       i 

property  is  to  the  coustable,  or  II  it  IS  msurncient  to  satisfy  the  execution, 
pers  then^re-  hc  must  iudorsc  the  fact  upon  the  execution,  and  may  then 
levy  on  land  of  the  defendant,  describing  it  in  his  levy,  and 
make  return  thereof  to  the  justice  of  the  peace,  whose  duty 
it  is  to  transmit  all  the  papers  in  the  cause  to  the  next  circuit 
court. 
Notice  of  §  2797.  If  the  defendant,  whose  land  is  levied  on,  is  a  res- 

levy  on  land.  :^^q^^^  ^jp^  ^^^  withiu  the  couuty,  pcrsoual  notice  of  such  levy 
must  be  given  him ;  otherwise,  by  posting  a  notice  in  a  con- 
spicuous place  on  the  land  levied  on. 
Motion  for  §  2798.  If  the  proceedings  before  the  justice  are  regular, 
and  establish  a  judgment  against  the  defendant,  issue  of  ex- 
ecution, and  levy  on  land  for  want  of  personal  property,  and 
notice  thereof,  and  no  sufficient  objection  is  made,  the  court 
must,  on  motion  of  the  plaintiff,  direct  a  sale  of  the  land  for 
the  satisfaction  of  the  judgment. 

§  2799.  The  clerk  of  the  circuit  court  must  record  all  the 


turned  to  cir 
cuit  court. 
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proceedings  before  the  justice,  together  with  the  return  of  the  Proceedings 
constable,  the  motion  of  the  phiintiff,  and  the  order  of  the  and'order'of 
court  thereon;  and  issue  a  writ  directing  the  sheriff  to  sell  col-dedbythe 
the  land  for  the  satisfaction  of  the  j  udgment.  ciei-ic. 

§  2800.  When  a  levy  is  made  on  personal  pro2:)8rty,  the  Forthcoming 
defendant  may  retain  the  possession  thereof  until  the  day  of  ^°"'^' 
sale,  by  executing  a  forthcoming  bond,  payable  to  the  plain- 
tiff, in  double  the  amount  of  the  judgment,  with  sufdcient 
surety,  to  be  approved  by  the  constable,  with  condition  to 
have  the  property  forthcoming  at  twelve  o'clock  of  the  day, 
and  at  the  place  appointed  for  the  sale. 

§  2801.  If  the  property  is  not  delivered  at  such  time  and  on  forfeiture 

-,  J-      .  J-         »/  ,  01  bond  exe- 

place,  the  constable  must  return  the  bond  forfeited  to  the  jus-  cutiontois- 
tice,    who  must  thereupon,  without  delay,   issue  execution  ^"®' 
thereon  for  the  amount  of  the  i  udgment  and  costs,  aa;ainst  all  Nost^yai- 

.-,  1-1P1  n  •  lowed  on 

the  parties  thereto,  upon  which  no  further  stay  of  execution  such  execu- 
must  be  taken. 

§  2802.  If  property  is  levied  on  by  a  constable  under  an  Return  of 
execution  from  another  county,  and  the  property  is  not  de-  bo'nd*taken^ 
livered  on  the  day  of  sale  according  to  the  forthcoming  bond,  °?  an  execu- 
the  constable  must  return  the  bond  "  forfeited"  to  any  justice  another 
of  his  county,  together  with  a  copy  of  the  execution,  who  '^°^^^^- 
must  proceed  thereon  in  the  same  manner  as  if  judgment  had 
been  rendered  by  him ;  and  the  constable  must  then  return 
the  execution  to  the  justice  that  issued  it,  with  an  indorse- 
ment, showing  the  levy  and  forfeiture  of  the  bond, 

§  2803.  Any   undertaking   entered  into  by   the   parties,  ^j,^^*^^!  jj^^ 
with  the  consent  of  the  justice  or  constable,  as  a  stay  of  ex-  bond  not  to 
ecution,  or  forthcoming  bond,   and  which  has  the  effect  to  effect!'^ ''^^^^ 
stay  execution,  or  continue  the  property  levied  on  in  the 
possession  of  the  defendant,  must  be  deemed  suflicient,  though 
defective  in  form. 

§  2804.  Where  a  defendant  against  whom  judgment  has  Execution 
been  rendered  removes  to  another  county,  the  justice  may  other  "county 
issue  execution  thereon,   directed  to  any  constable  of  such  fi°ed^byludge 
county  ;  which  execution  must  be  certified  by  the  judge  of  °f  p^"°'^''^'«- 
probate  of  the  county  in  which  such  justice  resides,  or  by  a 
justice  of  the  county  to  which  it  is  sent,  who  has  knowledge 
of  the  hand- writing  of  the  justice  issuing  it. 

§  2805.  The  execution  must  be  made  returnable  before  Return  of 
the  justice  issuing  it,  not  less  than  thirty,  nor  more  than  ti"ons.^^*^'^"" 
sixty  days  from  the  time  of  its  issue  ;  and  may  be  executed 
by  any  constable  of  the  county  to  which  it  is  sent,  and  must 
be  by  him  returned  to  the  justice  by  whom  issued. 

§  2806.  Executions  issued  by  justices,  are  a  lien  on  the  wen  of  such 
real  and  personal  property  of  the  defendant,  from  the  time  ^^^'^^  ^°°^' 
of  the  levy,  and  upon  the  property  on  which  they  are  levied. 

§  2807.  If  more  than  one  execution  comes  to  the  hands  of  0'"'^"'ofP'-iy- 
the  constable  a2;ainst  the  same  defendant  at  different  times,  cations  a-' 
the  first  received  by  him  must  be  first  satisfied.     If  more  fame  defen- 
than  one  execution  against  the  same  defendant  come  to  his  '^'^"'• 
hands  at  the  same  time,  if  all  cannot  be  satisfied,  each  must 
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receive  a  rateable  proportion  :  and  it  is  the  duty  of  the  con- 
stable to  indorse  on  every  execution  received  by  him,  the 
true  date  of  the  receipt  thereof. 

§  2808.  The  same  property  is  exempt  from  any  lev}^,  at- 
emTfrom'''  tachmcut,  or  sale  by  execution,  from  a  justice,  as  provided 
S7cu5onr^'  in  the  fifth  Article  of  the  nineteenth  Chapter,  Title  first.  Part 
third:  and  the  same  property  subject  to  levy  and  sale  by 
execution  from  a  justice,  as  declared  by  the  provisions  of 
section  2455. 
Indemnity         §  2809.  Wlicu  a  reasouablc  doubt  exists  as  to  the  title  of 
edln  cas1"'of  the  defendant  to  property,  the  constable  may  refuse  to  levy, 
doubt.         unless  indemnified  by  the  plaintiff.     If  there  are  more  plain- 
tiffs than  one,  those  having  the  oldest  lien  have  the  prior 
right  to  give  such  indemnity,  and  upon  his  refusal,  the  per- 
son having  the  next  oldest  lien  may  give  the  indemnity,  and 
have  the  property  sold  or  attached  for  his  benefit. 
Liabiutyof        §2810.  Thc  constablc,  and  sureties  on  his  bond,  are  re- 
Ind^^hS'sure"-  spousiblc  for  moucys  received  by  him,  in  virtue  of  his  ofl&ce, 
"®^-  upon  any  summons,   attachment,  or  execution,  issued  by  a 

justice',  whether  the  same  is  received  before  or  after  judg- 
ment, or  before  or  after  the  return  day  of  the  execution. 
A   eais  in        §  2811.  Auy  pcrsou  may  appeal  to  the  circuit  court,  from 
five  days  to    auy  judguicnt  rendered  against  him  by  a  justice,  within  five 
days  after  the  rendition  thereof,  by  entering  into  an  under- 
Appeai bond,  taking  in  waiting,  in  double  the  amount  of  the  judgment, 
payable  to  the  person  in  whose  favor  the  judgment  is  ren- 
dered, to  satisfy  such  judgment  as  may  be  rendered  in  the 
premises,  by  the  cu-cuit  court. 
Papers  and        §  2812.  Whcu  au  appeal  is  taken,  the  justice  must  return 
the  judgment  all  tlic  Original  papers  of  the  cause,  together  with  a  state - 
Id  to  the"™"  ment  signed  by  him  of  the  case,  and  the  judgment  rendered 
court.  "by  him,  to  the  clerk  of  the  circuit  court,  b}^  the  first  day  of 

the  term. 
Subpoenas  to      §  2813.  Hc  uiust  also  issuc  such  subpoenas  as  either  party 
tiirappeli""  may  require,  for  witnesses,  to  attend  on  the  third  day  of  the 
trial  issued    next  tcmi  of  the  circuit  court,  statins-  therein  at  whose  in- 

DV  lUStlCG  ^^ 

and  served    staucc  such  wituess  is  summoucd,  which  must  be  executed 
by  constable.  -^^  ^-^^  coustablc,  and  returned  on  or  before  the  second  day 

of  the  term,  to  the  clerk  of  the  circuit  court. 
Notice  of  the  g  2814.  The  justice  must  also  issue  a  notice  to  the  appellee, 
sri'^vaionthe  that  such  appeal  has  been  taken,  which  must  be  executed  by 
appeuee.  personal  service,  five  days  before  the  return  term  of  the  ap- 
peal, and  must  be  returned  by  the  constable  to  the  clerk  of 
the  circuit  court,  on  or  before  the  second  day  of  the  term. 
If  execution       §  2815.  Whcu  au  execution  has  issued  within  six  months 

issues  within      n  t  n         -i  it  i  i 

six  months    alter  the  rendition  of  judgment,  and  has  not  been  returned 
Lue'^ltT/y  "satisfied,"  another  execution  may  be  issued  thereon  at  any 
thTle^years.  't™®  withiu  three  years  thereafter,  without  a  revival  of  the 
judgment. 

§  2816.  When  execution  has  not  been  thus  sued  out,  no 

If  none  wGi'G        *^  ,  , 

issued  notice  exccutioii  cau  issuc  uutll  the  defendant  is  notified  to  appear, 
to  the  defen-  ^^  ^  ^^^^^  ^^^  placc  designated  by  the  justice,  and  show  cause 
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why  the  plaintiff  should  not  have  execution  of  his  judgment ;  <iant  to  show 
but"^no  judgment  can  be  revived  after  the  lapse  of  five  years  one'shouw 
from  the  rendition  of  judgment,  or  of  the  issue  of  the  last  "°''^^"e- 
execution. 

§  2817.  When  any  of  the  parties  to  a  suit  die  during  its  ff^t'l^'"^^^^. 
progress,  the  suit  abates,  unless  the  cause  of  action  survives ;  er  party 
when  it  may  be  revived  within  six  months  thereafter,  by  five  suuf '"°  ^^'^ 
days'  notice  to  the  legal  representative,  to  appear,  and  prose- 
cute  or   defend  the  suit;    u.nless  such  legal  representative 
voluntarily  makes  himself  a  party ;  and  upon  the  death  of 
either  party  being  made  known  to  the  justice,  he  must  con- 
tinue the  cause  six  months.  no  judgment 

6  2818.  No  iudgment  must  be  rendered  by  a  iustice  of  the  against  ex- 

•■  -J.  .  l--xi.  1  ^.•^  editors  and 

peace  against  an  executor  or  administrator,  as  sucn,  until  administra- 
eighteen  months  after  the  grant  of  letters  testamentary,  or  [°^'^  "monfhs 
of  administration.  after  grant  of 

§  2819.  The  provisions   contained  in  Title  first  of  Part 
third,  for  the  regulation  of  suits  in  the  circuit  court,  and  ^"ding^n''"" 
prescribing  the  time  within  which  suits  may  be  brought,  pQ^^ta'^nd* 
so  far  as  the  same  are  applicable  to  suits  before  justices,  and  limitation  of 
not  contradicted  by  any  provisions  contained  in  this  title,  pUcabfeX 
are  hereby  declared  to  be  in  full  force,  as  to  the  rights  of  |^g'[ig^®_^°'^^ 
parties,  and  to  suits  brought  before  justices,  as  fully  as  if 
here  repeated. 


CHAPTER  II. 

SPECIAL  PROCEEDINGS  BEFORE  JUSTICES  OF  THE  PEACE. 

Article  1.  Simmiary  judgments. 

"         2.  Trial  of  right  of  property. 

"         3.  Attachments. 

"         4.  Forcible  entry  and  unlawful  detainer. 

ARTICLE  I. 

Summary  judgments. 

Sec.  I  Sec. 

2820.  Summary  judgments    for    fifty  |  2827.  For  failm-e   to    execute  a  sum- 

dollars   on   motion,    and   five  |  mens. 

days'  notice  before  justice  in  ;  2828.  For   failure   to   levy  an  attach- 

the  following  cases :  ment. 

2821.  Against  justice  ;    for   acting  as  1  2829.  For  feilure  to  return,  or  false  re- 

such  after  removal,  <tc.  |  turn  of  process. 

2822.  For  failure  to  pay  over  money,    j  2830.  In  favor  of  constables  on  indem- 

2823.  Such  motions  made  before  any  !  uifyiug  bonds. 

justice,  within  six  months.         ;  2831.  Motions  made  in  coimty  of  resi- 

2824.  Against  constables;    for  acting;  dence  of  defendants. 

after  removal,  Ac.  2832.  If  the  damages,  <fec,,  increase  the 

2825.  For  failure  to  make  the  money  sum  beyond  fifty  dollars,  the 

on  execution.  motion  should  be  made  in  the 

2826.  For  fixilure   to  pay  over  money  ,  circuit  court. 

collected,  l)ut  demand  and  1 
motion  to  be  made  in  six  i 
month}?.  I 
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Summary  §  2820.  Juclgmeiits  Hot  exceecling  fifty  dollars  may  be  ren- 

fOT°i^ss°than  dered,  on  motion,  by  justices,  in  favor  of  tlie  party  aggrieved, 
onm'itioT    ^^  ^^°  other  persons  herein  specified,  against  the  persons 
and  five       hereinafter  named,  five  days  notice  thereof  in  writing  being 
aj's  no  ice.  gj^.^^^^  Specifying  the  cause  for  which  such  motion  will  be 

made,  and  the  time  and  place. 
Againstjus-       §  2821.  Agaiust  justices  of  the  peace  for   acting  in  an 
ingls'such    ofiicial  capacity  as   such,  after  their  ofiice  has  been  vacated 
^'er  re-       \)j  rcmoval  from  the  precinct  for  which  they  were  elected, 
forty  dollars,  or  froni  any  other  cause ;   judgment  for  forty  dollars,  one 

half  to  the  use  of  the  county,  and  the  residue  to  any  one 

who  will  sue  for  the  same. 
For  failure  to      §  2822.  For  any  money  received  or  collected  by  a  justice 
pay  over  mo- 1^^,  virtue  of  his  ofiice,  after  demand  made:  judgment  may 

be  rendered  for  the  amount  so  received  or  collected,  with 

five  per  cent,  a  month  thereon. 
Such  motions      §  2823.  The   motions  authorized   by  the  two  preceding 
any fu^stice of  sections  may  be  made  before  any  justice  of  the  peace  of  the 
';^'thi™'i7    county  in  which  such  justice  resides,  within  sis  months  after 
months.       tho  demand  of  the  money  from  the  justice,  or  within  six 

months  after  the  act  done. 
Against  con-  §  2824.  For  actlug  as  such  after  removal  from  the  precinct 
actog  after  ^1'  which  thcy  wcrc  elected,  or  after  their  term  of  office  has 
removal  expircd,  or  is  vacated  from  any  cause;  iudgment  for  forty 
or  vacation  dollars,  ouc  half  to  the  use  of  the  county,  and  the  other  half 
douare.'*^"''^  to  the  use  of  any  person  who  will  sue  for  the  same. 
„    , .,     ,       §  2825.  For  failins;  to  make  the  money  on  any  execution 

For  failure  to         "  ,.,."  .-,         ,  ,         "^  -•^.. 

make  the      which  by  duc  diligcnce  might  have   been  made ;  judgment 
execution.'^"  for  the  amount  of  the  execution,   and  interest,  and  five  per 

cent,  damages  on  the  amount  thereof. 
For  failure  to  g  2826.  For  failing  to  pay  over  money  collected  or  received 
ney  collected  in  virtuc  of  any  execution,  summons,  or  attachment,  on  de- 
mand by  the  plain tifi^,  his  agent  or  attorney ;  judgment  for 
Demand  and  thc  amouut  SO  rcccivcd,  and  five  per  cent,  per  month  on 
motion  to  be  guch  amouut  from  the  time  of  demand  made ;  but  the  demand 

made  in  six  i  i  i  •  r>  •      i 

months.       must  bc  made,  and  notice  lor  summary  judgment  given, 

within  six  months  after  the  receipt  of  the  money. 
For  failure  to      §  2827.  For  failing  to  execute  any  summons  which  by 
summon*     propcr  diligeiicc  could  have  been  executed ;  judgment  for  a 

sum  not  more  than  ten  nor  less  than  five  dollars. 
For  failure  to      §  2828.  For  failing  to  execute  process  of  attachment,  which 
tachment."    by  duc  diligence  could  have  been  executed,  whereby  the 

plaintiff  has  lost  his  debt;  judgment  for  the  amount  of  the 

debt,  and  interest. 
Failure  to         R  2829.  For  neslectina;  to  make  return  of  a  summons,  exe- 

return  or  ^^  o  o  > 

false  return   cutiou,  or  otlicr  proccss,  Or  for  making  a  false  return;  judg- 
0  piocess.     ]^gj^^  fQP  ^  gy^^^  j-^q|.  j;i^qj.q  than  twenty  nor  less  than  five 

dollars. 

In  favor  of        §2830.  Judgment  may  in  like  manner  be  rendered  in 

onTndemni-  favorof  the  coustablc  against  the  obligors  in  any  bond  or 

fying  bonds,  promlsops  in  any  itndertaking  to  indemnify  him  in  levying 

an  attachment  or  execution ;  judgment  for  the  same  amount 

which  is  rendered  against  the  constable  for  making  such  levy, 
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on  three  days'  notice  of  tlie  pending  motion  or  suit  against 

the  constable.  ^^°^^^^ 

§2831.  The  motions  authorized  by  this  article  may  be  county  of  re- 
made before  any  justice  of  the  county  in  which  the  parties  fendants. 
moved  against  reside,  and  judgments  be  obtained  against  gafnsTthesu- 
such  justice  and  constable,  and  such  of  the  sureties  for  their  have^ nouce 
ofiicial  bond,  or  either  of  them,  as  may  be  notified  that  such 
motion  will  be  made.  if  the  dama- 

§  2832.  When  the  amount  claimed,  by  the  accruing  inter-  Ic^;  increMe 
est,  or  by  the  addition  of  the  damages,  exceeds  the  sum  of  yon^^^ty^' 
fifty  dollars,  the  motion  must  be  made  in  the  circuit  court  of '^°"^"'?'^^ 

,     -^  ;.-.  .  -.  .-,  motion  is 

the  county  m  which  the  parties  moved  against  reside.  made  in  cir- 


ARTICLE  II. 


Trial  of  right  of  property. 


Sec. 

2833.  On  claim  aud  affidavit  by  a  per- 

son not  a  defendant,  and  on 
filing  bond  witli  security,  the 
property  levied  on  to  be  res- 
tored. 

2834.  Proceedings   to    try   the    right, 

juiy  smmnoned. 


Sec. 

2835.  If  ajm-or  do  not  attend,  <fee.,  by- 

standers added. 

2836.  Jury  sworn  to  render  a  just  ver- 

dict. 

2837.  The  value  of  each  article  to  be 

assessed  separately,  and  dam- 
ages given  if  claim  is  put  in  for 
delay. 


§  2833.  When  an  attachment  or  execution  is  levied  by  a  oaciaimand 
constable  on  personal  property  claimed  by  any  person  not  a  person'nof  a 
party  to  the  writ,  he  may  try  the  right  to  such  property  by  and  blind* 
making  afQ.davit  that  he  has  a  just  title  thereto,  and  execut-  fiie^,  the 
ing  bond  in  double  the  amount  of  the  plaintiff's  demand,  mJt  be  de- 
payable  to  the  plaintiff,  with  sufficient  surety,  to  be  approved  ciltmant  *^* 
by  the  constable,  with  condition  to  have  the  property  forth- 
coming for  the  satisfaction  of  the  plaintiff's  judgment,  if  it 
be  found  liable  therefor,  and  for  the  payment  of  such  costs 
and  damages  as  may  be  recovered  for  putting  in  the  claim 
for  delay ;  and  thereupon  the  property  must  be  restored  to 
the  person  from  whom  it  was  taken, 

§  2834.  The  constable  must  without  delay  return  the  affi-  Proceedings 
davit  and  bond  to  the  justice  who  issued  the  process,  who  r°gh7ofp?op- 
must  thereupon  issue  a  writ  directed  to  the  constable,  com-  *^''*^- 
manding  him  to  summon  seven  householders  of  the  precinct  j^^y  ^^^_ 
as  jurors,  to  appear  at  a  time  and  place  to  be  by  him  desig-  moned. 
uated,  within  the  precinct,  not  less  than  five  nor  more  than 
ten  days  from  the  issue  of  the  writ,  for  the  trial  of  the  right 
of  property. 

§  2835.  If  any  of  the  jury  fail  to  attend,  or  are  incompe-  norat°tend° 
tent  to  serve  as  jurors,  or  are  challenged  for  cause,  the  defi-  der's^obe*"' 
ciency  must  be  supplied  from  the  by-standers.  '='^"«='^  '"• 

§  2836.  When  the  jury  is  empannelled,  they  must  be  sworn  ■Tury  awom 
well  and  truly  to  inquire  into  the  right  of  property  so  levied  j^Lt"^ vmiict! 
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Plaintifif  re- 
quired to 
show  that  the 
property  is 
liable. 


Assessment 
of separate 
value  of  each 
article. 


Damages  if 
claim  is  put 
in  for  delay. 


on  or  attached,  and  a  true  verdict  render,  according  to  the 
evidence ;  and  the  burthen  of  proof  that  the  property  is  lia- 
ble to  the  satisfaction  of  the  execution,  or  subject  to  the 
attachment,  is  cast  on  the  plaintiff. 

§  2837.  If  the  claim  was  interposed  to  a  levy  by  execu- 
tion, or  if  the  plaintiff  in  attachment  has  obtained  judgment, 
the  jury  must,  if  they  find  for  the  plaintiff,  ascertain  the 
value  of  each  article  of  property  separately,  as  far  as  practi- 
cable, and  if  they  are  of  opinion  the  claim  was  put  in  for 
delay,  assess  the  plaintiff  damages,  not  exceeding  fifteen  per 
cent,  on  the  amount  of  the  plaintiff's  demand ;  for  which, 
and  for  the  costs  of  the  claim  suit,  judgment  must  be  ren- 
dered for  the  plaintiff  against  the  defendant  and  his  sureties ; 
and  should  the  property  found  subject  not  be  delivered  to 
the  constable  within  five  days  thereafter,  execution  issues  for 
the  assessed  value  thereof,  against  the  defendant  and  his 
sureties. 


AKTICLE   III. 

Attachments. 


Sec. 

2838.  Justices  alone  issue  attachments 

for  less  than  fifty  dollars ; 
grounds  for  issue  of  attach- 
ment. 

2839.  Rules  as  to  attachments  in  other 

courts  applicable. 

2840.  Form  of  attachments. 

2841.  Ifotice  to  be  given  of  levy  of  at- 

tachment on  land. 

2842.  Money   in   officer's     hands    and 

debts  in  suit  not  attached  in 
justice's  court. 

2843.  Sale  of  property  before  judgment 

in  certain  cases. 

2844.  Ans'wer  of  garnishee   to   be   in 


Justices  have 
exclusive 
right  to  issue 
attachments 
for  less  than 
fifty  dollars. 

Grounds  of 
attachment. 


Rules  as  to 
attachments 
in  other 
courts  appli- 
cable. 


Sec. 
2845. 

2846. 
284Y. 
2848. 

2849. 


writing,  and  is  evidence  against 
him  on  an  appeal. 

Replevied  property  to  be  deliv- 
ered in  ten  days  after  judg- 
ment, execution  on  bond  if  ne- 
glected. 

Contents  of  answers,  and  collat- 
eral issues  tried  without  a  jury. 

Execution  to  issue  if  the  prop- 
erty will  not  pay  the  debt. 

Appeals  from  justices'  decisions 
on  contents  of  answers  and  oth- 
er collateral  issues. 

Amendments  permitted  in  the 
bond  or  affidavit  on  the  trial  on 
appeal. 


§  2838.  Justices  have  the  exclusive  power  to  issue  attach- 
ments, returnable  before  themselves,  where  the  amount 
claimed  does  not  exceed  fifty  dollars,  in  the  following  cases 
only: 

1.  To  enforce  the  collection  of  a  debt,  whether  due  or  not 
at  the  time  the  attachment  is  sued  out. 

2.  To  recover  damages  for  the  breach  of  a  contract,  where 
the  damages  are  uncertain  or  unliquidated. 

§  2839.  The  provisions  contained  in  the  first  six  Articles 
of  Chapter  first.  Title  second  of  this  Part,  are  applicable  to 
attachments  issued  by  justices,  except  as  otherwise  provided 
in  this  article. 

§  2840.  The  form  of  the  attachment  must  be  in  substance 
as  follows : 
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State  of  Alabama,  j 

county,  i  To  any  constable  of  said  county: 

Whereas  A.  B.  (or  C.  D.  as  the  authorized  agent  or  attor-  Form  of  the 
ney  of  A.  B.)  hath  complained  on  oath  to  me,  E.  F.,  a  justice  of  ^"''^°^™®'^* 
the  peace  for  the  county  aforesaid,  that  G.  H.  is  (or  will  be)  just- 
ly indebted  to  him  in  the  sum  of dollars,  and  has  made 

affidavit,  and  given  bond  as  required  by  lav\r.  You  are  hereby 
commanded  to  attach  so  much  of  the  estate  of  Gr.  H.  as  will 
be  of  value  sufficient  to  satisfy  the  complaint  and  costs,  and 
such  estate,  unless  replevied,  so  to  secure  that  the  same  may 
be  liable  to  further  proceedings  thereon,  to  be  had  before  me 

on  the day  of ,  at ,  Avhen  and  where  you  must 

make  return  how  you  have  executed  this  writ.     Witness  my 

hand  this  • day  of . 

E.  F.,  Justice  of  the  Peace. 

§  2841.  When  an  attachment  from  a  justice  is  levied  on  Notice  of 
real  estate,  notice  must  be  given  as  provided   for  by  section  Smlnf  oa 
2797,  and  the  papers  after  judgment  against  the  defendant  must  >and  to  be 
be  returned  to  the  clerk  of  the  circuit  court  by  the  justice 
for  an  order  of  sale,   as  in   other  cases  of  levy  on  lands  by 
constables. 

§  2812.  Money  in  the  hands  of  a  sheriff  or  other  executive  gcer'Thlnds' 
officer  of  the  court,  cannot  be  attached  by  process  from  a  jus-  or  debts  in  ' 
tice  of  the  peace,  nor  a  debt  in  any  court  of  record   of  this  not  auacheJ 
state,  in  any  case  in  which  the  attachment  or  process  is  re-  returnable 
turnable  before  the  justice.  ^^^™'e  a  jus- 

§  2843.    Perishable   property,   or  when  the    expence   of  sj^,J  „f  p^^p . 
keeping  property  will  materially  impair  its  value,  must  be  ?[jy^^^°[?^ 
sold  by  order  of  the  justice,  when  the  debt  upon  which  the  certain  cases 
attachment  is  sued   out  is  not  due,  when  the  defendant  in 
attachment  is  a  non-resident,   or  where  from  any  cause  the 
judgment  or  sale  is  postponed,  so  that  the  property  attached 
will  materially  deteriorate  in  value,  unless  t!ie  property  is 
replevied,  and  the  proceeds  of  such  sale  must  be  retained  in 
the  hands  of  the  justice  to  abide  the  judgment. 

§  2844.  The  garnishee  must  answer  on  oath  in  writing.  Answer  of 
or  his  statement  be  reduced  to  writing  by  the  justice,  and  if  wHtlngon'" 
an  appeal  is  taken,  the  answer  made  before  the  justice  is  evidence  on 
evidence  against  the  garnishee,  in  the  circuit  court.  appeal. 

§  2845.  Property  replevied,  must  be  delivered  to  the  Property  re. 
constable  within  ten  days  after  judgment  against  the  defend-  de^vefed'in^ 
ant,  unless  an  appeal  is  prosecuted  from  the  judgment,  and  [erjIX^ent 
on  failure  thereof,  the  constable  must  indorse  the  bond  for-  Execution  on 
feited,  upon  wdiich  execution  must  issue  against  the  parties  fe'it'ed."'^" 
thereto. 

§  2846.  When  the  answer  of  a  garnishee  is  contested,  or  -^"^''^e  tries 
when   any  collateral  issues  arise  from  a  contest  between  a  answers  and 
transferee  or  claimant  of  the  debt  attached,  and  the  plain-  suef  wuLut 
tiff,  the  question  must  be  decided  by  the  justice,  without  the  '"^•'"•'y- 
intervention  of  a  j  ury. 

§  2847.  When  the  property  attached,  or  in  the  bands  of  Execution  is- 
the  garnishee  is  not  sulhcient  to  satisfy  the  judgment,  execu-  ladgt^en^if 
33 
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the  property  ^[q^  j-^-^g^y  igsuG  lop  the  residue,  and  be  levied  on  any  other 

does  not  pay  ^  "^     j?  ^i         t     c       i       ^  "^ 

the  debt.      property  01  the  tlciendant. 

§  2848.  The  pjaintiff,  garnishee  or  the  contestant,  upon 
•'tst'iee'sded^  ^^7  Collateral  issue,  may  appeal  to  the  circuit  court  from  any 
siononcon-  judgment  of  thc  justicc,  within  five  days  thereafter,  by  exe- 
swer8°or'oth-  cutiug  au  Undertaking  in  writing,  with  surety,  jDayable  to 
issues!^'*'''^^  the  adverse  party ;  the  garnishee  in  double  the  amount  ren- 
^    ,  dered  as;ainst  him,  and  the  plaintiff  and  contestant  in  such 

Bonds  on  c.  .  .      '  ^  .  .   ■,  -, .    .  .  , 

such  appeals,  sum  as  the  justice  may  require,  Avith  condition  as  m  other 

cases  of  appeals  from  a  justice. 
not^u^a™hed'  §  2849.  No  attachment  can  be  quashed  or  dismissed  in 
on  appeal  the  circuit  coart,  for  any  defect  of  form  in  the  affidavit,  at- 
formln  affi-  tachmcnt  or  bond,  or  for  want  of  a  bond,  if  the  plaintiff  is 
&r,1f party  willing  aiid  able  to  execute  a  sufficient  bond;  and  no  objec- 
wiii  amend,  tioii  cau  bc  made  in  the  aiDpellate  court  to  the  regularity  of 

&Du  no  objGC"  •  *^ 

tion  heard     thc  procecdiiigs,  which  was  not  made  before  the  justice  of 

which  was       , -i 

not  made  be-  tue  pCaCC. 

fore  justice. 


ARTICLE  IV. 

Forcible  entry  and  unlawful  detainer. 


Sec. 

2850.  Cognizable  before  a  justice  of  the 

county. 

2851.  Forcible  entry   and  detainer  de. 

fined. 

2852.  Unlawful  detainer  defined. 

2853.  Terms  of  years   and    estates  of 

freehold  included. 


Sec. 

2862.  Penalty   for   failure   to   execute 

process  under  this  article. 

2863.  Such  proceedings  no  bar  to  other 

remedies. 

2864.  Appeals  allowed  on  giving  bond 

and  case  tried   anew  in   the 
circuit  coui't. 


2854.  Notice  to  defendant  on  complaint  [  2865.  Appeal   does   not    suspend   the 

made.     Form  of  notice.  ]  Avrit    of   restitution    without 

2855.  Notice     where,     when    and   by  :  bond  for  tlie  rent. 

whom  served.  |  2866.  The  bond  and  other  papers,  re- 

2856.  Issue  made  up,  and  if  defendant  \  turned  to  the  court  in  case  of 

does  not    appear,  not   guilty  i  appeal. 

entered  as  his  plea.  ]  2861.  On  affirmance   of  judgment   for 

285*7.  If  plaintiff  succeed,  Avi'it  of  resti- j  plaintiff,    writ   of  restitution 

tution  issues,    and   execution]  and  judgment  for  the  rent, 

for  costs.  '  2868.  Such  cases   tried  by  the  justice 

2858.  If  plaintiff  fails  he  pays  the  cost.  of  the  preciitct  where  the  land 

2859.  The  estate  or  merits  of  the  title  lies,  and  if  in  a  town,  &c.,  by 
not  in  issue.  the  mayor. 


2860.  Three  years'    possession  is  a  bar 

to  any  proceeding. 

2861.  Testimony;  subpoenas  and  depo- 

sitions. 


2869.  Defaulting  witnesses  fined. 

28*70.  Judgment  for  fine  not  made  ab- 
solute until  after  notice,  (fee. 

28'7L  Fees  of  witnesses,  sheriff  or  con- 
stable. 


Cognizable  §  2850.  The  forcible  entry  upon  and  detainer,  or  the  un- 
t'-'^^ofcomt  lawful  detainer,  of  lands,  tenements,  and  hereditaments,  is 
cognizable  before  a  justice  of  the  peace  of  the  county  where 
the  offence  happens. 
Forcible  en-  §  2851.  A  forciblc  entry  and  detainer,  is  where  one  by 
ti-y  and  de-  force  or  strong  hand,  or  by  exciting  fear,  or  terror,  enters 
fined.  upon  and  detains  lands  or  tenements  in  the  possession  of  an- 

other ;  as  by  breaking  open  doors,  windows  or  any  other 
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part  of  a  liouse,  whether  any  person  be  within  or  not ;  by 
threats  of  violence  to  the  party  in  possession,  or  by  such 
words  or  actions  as  have  a  tendency  to  excite  fear  or  appre- 
hension of  danger ;  by  putting  out  of  doors  or  removing  the 
goods  or  chattels  of  the  party  in  possession ;  or  by  entering 
peaceably  and  then,  by  force  or  threats,  turning  or  keeping 
ing  the  party  out  of  possession. 

§  2852.  An  unlawful  detainer  is,  where  one  who  has  law-  unlawful  de- 
fally  entered  into  possession  of  lands  or  tenements,  after  the  flnecu  '^^' 
termination  of  his  possessory  interest,  refuses,  on  demand  in 
writing,  to  deliver  the  possession  thereof  to  any  one  lawfallj^ 
entitled  thereto,  his  agent  or  attorney. 

§  2853.  The  two  preceding  sections  extend  to  and  com-  ylaS^andes- 
prehend  terms  for  years,  and  all  estates,  whether  freehold  or  *^'*^=  °^  ^'^^• 

T  ,^  f'        1      T  -I    "^  '  hold  inclu- 

less  than  ireehold.  ded. 

§  2854.  Upon  the  complaint  being  made,  the  justice  of  the  on complaint 
peace  must  also  issue  a  notice  to  the  party  complained  of,  to  ^sned  to  the 
the  following  effect :  defendant. 

The  state  of  Alabama,  ]       To   C D :     You  areJ5°™°^°°" 

County.  [  hereby  commanded  to  be  and  ap- 
pear before  me,  at ,  on  the day  of ,  to  answer 

to  and  make  defence  against  a  complaint  exhibited  to  nie, 
against  you,  by  A •  B ,  for  a  forcible  entry  and  de- 
tainer, (or  for  an  unlawful  detainer,  as  the  case  may  be.) 

"Witness  my  hand,  this day  of . 

E F ,  justice  of  the  peace. 

§  2855.  The  notice  must  be  served  on  the  defendant  at  Ko°4T^" 
least  six  days  before  the  return  day  of  the  process,  and  may 
be  served  on  him  any  where  within  the  state.  The  return  of 
the  service  thereof  by  any  sheriff  or  constable  of  the  state  is 
sufficient,  or  proof  of  the  fact  may  be  made  before  the  justice 
by  a  disinterested  witness.  It  is  sufficient  to  leave  a  copy 
thereof  at  his  usual  place  of  abode. 

§  2856.  If  the  parties  appear,  an  issue  must  be  made  be-  bet'weSTthe 
tween  them  upon  the  complaint.     If  the  defendant,  having  parties. 
been  duly  cited,  doss  not  appear,  or  appearing,  declines  to  "oefnot'a"* 
plead,  the  cause  j^roceeds  as  if  the  defendant  had  pleaded  not  pearorpiead 
guilty ;  or  for  a  good  cause  the  trial  may  be  postponed,  not  taten^iTs  hi" 
more  than  fifteen  days,  at  the  cost  of  the  applicant.  p'^'^- 

§  2857.  If  the  justice  determine  in  favor  of  the  plaintiff,  he  if  plaintiff 
must  record  the  decision,  and  render  judgment  with  costs,  of  restitution 
upon  which  he  must  issue  a  writ  of  execution,  commanding  executed  by 
the  sheriff  to  restore  the  plaintiff  to  the  possession  of  his  ''"'  ^''^"^• 
lands  and  tenments,  according  to  the  complaint ;  and  to  levy  ^^^^^ 
and  sell  a  sufiiciency  of  the  defendant's  goods  and  chattels, 
lands  and  tenements,  to  satisfy  the  costs  of  the  proceeding. 

§  2858.  If  the  justice  determine  in  flivor  of  the  defendant,  if  plaintiff  is 
judgment  must  be  rendered  against  the  plaintifi'  for  the  costs,  the  cos*ts^&c^. 
upon  which  an  execution  may  issue  as  in  other  cases ;  and  in 
either  case  the  items  composing  the  bill  of  costs  must  be 
stated  at  the  foot  of  the  execution. 

§  2859.  The  estate,  or  merits  of  the  title,  cannot  be  inquired  mlAta  of  the 
into  on  the  trial  of  any  complaint  exhibited  under  this  article.  IsiaeT^  '^ 
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Quiet  posses-      g  2860.  The  uninterrupted  occupation  of  the  premises  in 
JeTrslsabl?  controversj  by  the  defendant,  for  the  space  of  three  entire 
cove7'^"     years  preceding  the  exhibition  of  the  complaint^  is,  if  the 
estate  of  the  defendant  is  not  determined,  a  bar  to  any  pro- 
ceeding under  this  article. 
Subpoenas         |  2861.  The  justicc  before  whom  the  complaint  is  exhib- 
anddeposi-    ^^^^  ^lust  issuc   subpocuas  for  witnesses,  at  the  recjuest  of 
either  partj^,  which  may  be  served  either  by  the  sheriff  or  by 
a  constable.     Either  party  may  also  take  the  testimony  of 
any  witness  living  out  of  the  county  of  the  trial,  by  deposi- 
tion, as  in  other  cases  before  justices  of  the  peace. 
penait-for        §  2862.  Any  sheriff' or  constable  neglecting  or  refusing  to 
failure  of  of-  exccutc  any  process  placed  in  his  hands,  by  a  justice  of  the 
cute  prowss  pcacc,  in  virtue  of  authority  conferred  by  this  article,  forfeits 
TrtfcTe.*'''^     two  hundred  dollars  to  the  party  aggrieved,  to  be  recovered 

by  action  in  the  circuit  court. 
Proceedings       g  2863.  No  procccding  had  under  this  article,  or  judgment 
article  no  bar  rendered,  bars  or  prevents  the  party  injured  from  prosecuting 
too^ther  rem-  ^^  j^Q^^Qn  of  trcspass,  or  othcr  action  against  the  aggressor,  or 

party  offending. 
Appeals  from      8  2864.  Either  iiartv  as-o-rieved  by  the  iudsment  rendered 

the  judgment  .      «  T      ""^    •       x"^     x     1  1  xl,  ■  x*^  1 

on  giving     m  any  proceedmg  mstituted  under  this  article,  may  prose- 

^s°e''tded     cute  an  appeal  thereon,  within  ten  days  thereafter,  to  the 

anewincir-  circnit  court  of  the  proper  county,  where  the  cause  must  be 

tried  anew,  without  regard  to  any  defect  in  the  proceedings 

before  the  justice  ;  the  party  praying  the  appeal  executing 

bond,  payable  to  the  other  party,  in  the  penalty  of  treble  the 

amount  of  the  judgment  for  costs,  with  approved  surety, 

conditioned  to  prosecute  the  appeal  to  effect,  and  pay  and 

satisfy  all  costs,  and  the  judgment  which  may  be  rendered 

by  the  circuit  court. 

Appeal  does       §  2865.  An  appeal  does  not  prevent  the  issue  of  a  writ  of 

thewTirof*^  restitution,  unless  the  defendant,  in  addition  to  the  bond  de- 

^thoutbond  scribed  in  the  preceding  section,  execute  a  bond  with  surety, 

for  rent,  &c.  payable  to  the  other  party,  in  the  penalty  of  twice  the  yearly 

value  of  the  rent  of  the  premises,  with  condition  to  pay  him 

all  such  damages  as  he  may  sustain  by  the  prosecution  of 

the  appeal ;  the  value  of  the  yearly  rent  must  be  ascertained 

by  the  justice. 

All  the  pa-        §  2866.  Whcii  an  appeal  is  prosecuted,  the  justice  of  the 

^ethef  with '  peace  must  return  to  the  circuit  court  the  appeal  bond,  and 

the  bond  re-  ^H  the  papcrs  aiid  proceedings  in  the  cause,  together  with 

court  on  ap''-  his  statcmcut  of  the  cause,  as  in  other  appeal  cases ;    and 

other'^ca^es.  judgment  must  be  rendered  in  the  circuit  court  against  the 

principal  and  sureties  in  the  appeal  bond. 
On  affirm-  §  2867.  If  the  appeal  is  prosecuted  by  the  defendant  below, 
menVairi^f't  and  the  judgment  afiirmed  by  the  circuit  court,  a  writ  of 
wHt°of*resti-  rcstitutiou  must  be  awarded,  and,  on  motion  of  the  appellees,, 
tutionand  judgment  must  be  rendered  against  the  appellant  and  his. 
^u^gmen  o  g^^g^jgg^  ^^^  ]^^g  \,q^^^  fgr  the  valuc  of  the  rent  of  the  prem- 
ises, pending  the  appeal,  and  also  the  costs. 

§  2868.  The  complaints  provided  for  in  this  article  must 
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be  Lexhibited  to  and  be  tried  by  a  justice  of  the  peace,  for  Tried  by  jus- 
tneprecmct  m  wnicli  the  lands  or  tenements  are  situated,    if  cinctin 
in  a  city,  or  corporate  town,  before  the  mayor,  intendant,  or  Thd  adt^y,'^ 
any  justice  of  the  peace  thereof.     If  the  office  is  vacated,  or  of  &c  ™^^' 
such  justice,  mayor,  or  intendant  is  disquahj&ed,  from  any 
cause,  from  sitting,  then  by  the  justice  of  some  adjoining- 
precinct, 

§  2869.  A  witness  duly  subpoenaed  and  failing  to  attend,  rineofde- 
or  refusing  to   testify,  may  be  fined  by  the  justice  of  the  ness!°°  '^''' 
peace,  not  exceeding  one  hundred  dollars,  for  the  use  of  the 
county,  for  which  he  may  issue  his  execution  directed  to 
the  constable. 

§  2870.  The  judgment  specified  in  the  preceding  section.  Fees  of  the 
must  not  be  made  absolute  until  a  written  notice  has  been 
served  on  such  witness,  informing  him  of  the  rendition  of 
such  judgment,  ten  days  previous  thereto. 

§  2871.  To  witnesses,  the  same  fees  as  allowed  by  law  in  or  constable. 
the  circuit  court ;  to  the  sheriffs,  for  serving  summons  and 
return,  one  dollar;  for  executing  writ  of  restitution,  two 
dollars ;  for  making  money  on  execution,  serving  subpoenas, 
&c.,  same  fees  as  in  cases  in  the  circuit  court ;  to  the  consta- 
ble, same  fees  as  in  other  cases. 


Qlitle  4. 

PROCEEDINGS  IN  CHANCERY. 

Chapter  1.  Cases  of  which  courts  of  chancery  take  cognizance,  and  of  the  bill, 
answer,  replication,  and  demurrer. 
2.  Of  amendments,  exceptions,  filing  papers,  and  serving  notices. 
8.  Evidence  in  chancery. 

4.  References  to  the  register. 

5.  Decrees  23ro  confesso. 

6.  Bills  of  review,  ue  exeat,  equitable  attachments,  and  other  writs 
of  seizure. 

7.  Of  injunctions,  and  the  appointment  of  receivers. 

8.  Creditors'  bills. 

9.  Of  the  resignation,  death  and  removal  of  trustees. 

10.  Of  issues  out  of  chancery. 

11.  Of  the  rendition,  lien,  effect  and  enforcement  of  decrees,  and  of 

costs. 

CHAPTER  I. 

CASES  OF  WHICH  COURTS  OF  CHANCERY  TAKE  COGNIZANCE, 
AND  OF  THE  BILL,  ANSWER,  REPLICATION,  AND  DE- 
MURRER. 

Sec.  j  Sec. 

2872.  Jurisdiction  against  residents,  or    2873.  Joint  demand  may  be  prosecuted 
in   respect  of    liens,  or  when  against  a  single  defendant, 

cause  of  suit  arises  here:  against  j  2874.  Suits   commenced    by    bill    ad- 
nou-residente.  dressed  U)  the  chancellor. 
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Sec.  ;  Sec. 

2875.  In  what  district  to  be  filed.  2890. 

2876.  Bill    to    contain   only  a   simple 

statement   of  the  facts,  and  a    2891. 
prayer  ior  the  proper  relief. 
2871.  Answer   not  evidence  if  sworn    2892. 
answer  be  waived. 

2878.  Snmmons  issued,  and  copy  served 

on  each  defendant.  2893. 

2879.  Sheriff  to  serve  the  process. 

2880.  Each  defendant  may  have  a  copy 

of  the  bill,  on  demand,  which  is  ;  2894. 
taxed  as  costs.  2895. 

2881.  Summons   executed    in  another 

county,  to  be  returned  bymail.    2896. 

2882.  It  should  be  mailed  within  five 

days  after  service.  '  2897. 

2883.  Penalty  for  failure  to   return  a 

summons.  2898. 

2884.  Publication  as  to  non-residents.     ; 

2885.  Fee  for  publication  paid  to  the  : 

register.  j  2899. 

2886.  Copy  of  bill  delivered  each  de-  j 

fendant,  if  required.  2900. 

2887.  Non-resident  plaintiffs   required  ! 

to    give    security  for  costs,  or  I  2901. 
bill  dismissed.  |  2902. 

2888.  Orders  of  publication  in  conform- 

ity to  the  rules  now  in  force. 

2889.  Pubhcation      and       proceedings 

against  nnlcnown  defendants. 


Decree  pro  confess©,  on  failure 
to  answer  for  thirty  days. 

Answer  compelled  by  attach- 
ment. 

Arrest  under  attachment,  and 
discharge,  upon  bond  being 
given  to  answer. 

Sheriff  and  his  sureties  liable  for 
failure  to  return  attachment  or 
bond. 

Suit  on  forfeiture  of  the  bond. 

Defendant  imprisoned,  until  an- 
swer filed  or  bond  given. 

Affidavit  to  answer,  before 
whom  made. 

Defendant  may  protect  himseh 
from  answering  fully. 

Application  for  leave  to  answer 
specially  granted  only  after  no- 
tice to  adverse  party. 

All  defences  set  up  in  the  an- 
swer without  special  plea. 

Grounds  of  demurrer  set  out 
specially. 

No  replication  required. 

Vfhen  cause  is  heard  on  bill  and 
answer,  answer  taJcen  as  true, 
if  responsive. 


Jurisdiction 
of  courts  of 
chancery  in 
cases  against 
residents  and 
in  respect  of 
liens,  &c.,  a- 
gainst  non- 
residents or 
where  cause 
arose  in  this 
state. 


Joint  de- 
mand may 
be  prosecu- 
ted against 
one  defen- 
dant. 

Suits  com- 
menced by 
biU. 

In  what  dis- 
trict to  be 
filed. 


§  2872.  Courts  of  chancery  must  take  cognizance  of  cases 
in  equity: 

1.  AVhen  the  defendants  reside  in  tliis  state. 

2.  Against  non-residents,  wlien  tlie  object  of  tlie  suit^'con- 
cerns  an  estate  of,  lien,  or  charge,  upon  lands,  or  the  disposi- 
tion thereof,  or  any  interest  in,  title  to,  or  incumbrance  on, 
personal  property,  within  this  state ;  or  where  the  cause  of 
action  arose,  or  the  act  on  which  the  suit  is  predicated,  was 
to  have  been  performed  in  this  state. 

3.  In  such  other  cases  as  such  courts  are  by  law  required 
to  take  jurisdiction  of 

§  2873.  When  the  plaintiff  has  a  joint  demand,  he  may 
proceed  against  one  or  more  of  the  parties  thereto,  without 
joining  the  others. 

§  2874.  The  mode  of  commencing  the  suit  in  chancery  is 
by  bill,  addressed  to  the  chancellor  of  the  division  in  which 
the  same  is  filed. 

§  2875.  It  must  be  filed  in  the  district  in  which  the  defen- 
dants, or  a  material  defendant,  resides;  and  if  to  enjoin  pro- 
ceedings on  judgments  in  other  courts,  it  may  be  filed  in  the 
district  in  which  such  proceedings  are  pending,  or  judgment 
rendered  :  and  in  case  of  non-residents,  in  the  district  where 
the  subject  of  the  suit,  or  any  portion  of  the  same,  is;  where 
the  cause  of  action  arose,  or  the  act  on  which  the  suit  is 
predicated,  was  to  be  performed. 

§  2876.  It  must  contain  a  clear  and  orderly  statement  of 
the  facts  on  which  the  suit  is  founded,  without  prolixity  or 
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repetition,  and  conclude  witli  a  prayer  for  the  appropriate  bui  to  con- 
relief,  without  averring  any  combination  or  confederacy  be-  statement* of 
tween   the   defendants,   or   others,    the  insufficiency  of  the  pTayeTfor* 
remedy  at  law,  or   charging   pretences  by  the  defendants ;  relief. 
and  it  is   the  dutj'  of  the  courts  to  discountenance  prolix 
statements,  and  unnecessary  and  false  allegations,  in  all  chan- 
cery pleadings. 

_  §  2877.  When  a  bill  is  filed  for  any  other  purpose  than  ^°y  waiT* 
discovery  only,  the  jDlaintiff  may  waive  in,  or  upon  the  bill,  °^'jj.  *°j^^-j. 
the  answer  being  made  on  the  oath  of  the  defendants,  or  is  then  enti- 
either  of  them,  and  in  such  case  the  answer  is  entitled  to  no  weigiu  as 
more  weight  as  evidence  than  the  bill.  evidence. 

§  2878.  Upon  the  filing  .of  the  bill,  the  register  must  forth-  summons  is- 
with  issue  a  summons  and  copy  for  each  defendant,  against  copy  to  be 
whom  publication  is  not  shown  to  be  necessary ;  requiring  eacrae°fOT- 
him  to  appear,  and  plead  to  or  answer  the  bill  within  thirty  '^'^"*- 
days  after  service. 

§  2879.  A   copy  of  such  summons  must  be  personally  sheriff  to 
served  by  the  sheriff,  if  the  defendant  is  to  be  found  in  his  coples^on  de- 
county,  his  return  indorsed  on  the  original,  and  returned  to  *'e"^'''i"ts. 
the  register  within  five  days  after  service. 

§  2880.  It  is  not  necessary  to  serve  the  defendants  with  a  Each  defen- 
copy  of  the  bill ;  but  each  defendant  is,  on  application  to  the  demam? i 
register,  entitled  to  a  copy,  unless  otherwise  provided  by  law,  ""py  ^^  ''"'• 
which  must  be  chars-ed  in  the  bill  of  costs. 

§  2881.  Where  the  summons  is  executed  in  any  other  summons  ex- 
county  than  the  one  in  which  the  court,  from  which  the  same  other^coun^y", 
issues,  is  held,  the  return  may  be  made  by  mail,  directed  to  J^au™'''"^^ 
the  register ;  the  title  of  the  suit  being  indorsed  on  the  en- 
velope, and  the  word  "summons"  written  against  the  same. 

§  2882.  When  the  return  is  by  mail,  the  summons  direct-  Mailed  with- 
ed,  and  indorsed  according  to  the  provisions  of  the  preceding  Ster'servSe. 
section,  must  be  deposited  in  a  post  office  of  the  county  in 
which  the  same  is  executed,  within  five  days  after  the  ex- 
ecution. 

§  2883.  For  failins-  to  return  a  summons,  the  sheriff"  and  f^paity  for 

,."-'  ..  .,'-^  o     ^  1-  1  17  •  failure  to  re- 

his  securities,  or  either  oi  them,  having  three  days  notice,  turn  a  sum- 
are  liable  to  the  plaintiff  in  the  sum  of  one  hundred  dollars ;  ™°"^" 
to  be  recovered  by  motion  in  the  circuit  court  of  the  county 
in  which  the  court  from  which  such  summons  issued  is  held; 
and  on  the  trial  of  such  motion,  the  certificate  of  the  post 
master  of  the  proper  county,  that  on  such  a  day  the  sum- 
mons, directed  and  indorsed  as  required  by  the  provisions  of 
section  2881,  was  deposited  in  the  office,  is  evidence  of  the 
fact. 

§  2881.  If  any  defendant  is  shown  to  be  a  non-resident,  or  Publication 
if  his  residence  is  unknown,  or  if  being  a  resident,  he  has  residen°ts,"&c. 
been  absent  from  the  state  more  than  six  months  from  the 
filing  of  the  bill,  or  conceals  himself  so  that  process  cannot  be 
served  on  him,  the  register  must  on  proof  thereof,  supported 
by  affidavit,  make  out  and  superintend  the  execution  of  the 
appropriate  order  of  publication. 
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Fee fov pubii-      §  2S85.  In  all  cases  in  which,  an  order  of  publication  is 
depos°ited''^  necessary,  a  sufficient  amount  of  money  must  be  deposited 
SI"?  ""^  '^^"'  ^'^'^^^  the  register  to  cover  the  expence  of  such  publication, 
and  the  bill  may  be  dismissed  on  thirty  days'  notice  to  the 
plaintiff,  or  his  solicitor,  on  failure  to  make  such  deposit  with- 
in that  time. 
Copy  of  bill        g  2886.  Any  defendant,  after  service  of  a  summons,  oraf- 
each^defen-   tcr  bciug  brought  iuto  court  by  publication,  may,  on  appH- 
texedTs  costs  cation  to  the  register,  obtain  a  copy  of  the  bill  to  be  taxed  as 

other  costs. 
Security  fov  |  2887.  Whcu  auy  plaintiff  is  a  non-resident,  security  for 
ed^of  nX"'  such  costs  as  may  be  decreed  against  liim  must  be  given,  to 
plaintiffs  &c  ^G  approved  b}^  the  register  ;  and  if  not  given  within  thirty 
days  after  notice  to  such  plaintiff,  or  his  solicitor,  the  bill 
may  be  dismissed,  and  the  solicitor  taxed  with  the  costs. 
Orders  of  §  2888.  Ordcrs  of  publication  must  conform  to  the  rules 

to"confoi-m  to  now  iu  forcc  in  the  courts  of  chancery  in  this  state,  and  to 
rules  of  court  thosc  which  may  hereafter  be  made. 

Publication        |  2889.  lu  cascs  where  it  is  necessary  to  make  any  per- 

fiTg^  against"  SOUS  defendants  to  a  bill,  and  the  names  of  all,  or  any  of 

whfos^e'^names  thcui,  are  unkuowu  to  the  plaintiff,  and  cannot  be  ascertain- 

are  unknown  ed  ou  diligent  inquiry,  and  he  annexes  to  his  bill  an  affidavit 

that  the  names  of  such  persons  are  unknown,  that  he  has 

made  diligent  inquiry  to  ascertain  the  same,  and  that  their 

residence  as  he  believes  is  not  in  this  state,  proceedings  may 

be  had,  and  a  decree  be  rendered  against  them,  without 

naming  them ;  and  the  register  must  make  publication  as  in 

case  of  non-residents,  in  such  paper  as  he  thinks  projDcr, 

describing  such  unknown  parties  as  near  as  may  be,  by  the 

character  in  which  they  are  sued,  and  with  reference  to  their 

title  or  interest  in  the  subject-matter. 

Defendant  to      s  2890.  A  defendant  may  answer  at  any  time  after  the 

answer  in  y  •      m     ^  i  -i-t-  i 

thirty  days,   bill  IS  lilcd,  and  must  answer  withm  thirty  days  after  the  ser- 
confessr'"   vlcc  of  thc  summous,  or  after  perfecting  publication,  or  ob- 
passed.        ^^:^^^  further  time,  or  a  decree  pro  confesso  may  be  passed. 
4sSs\T      §  2891.  Answers  from  resident  defendants  may  be  corn- 
attachment,  pelled  by  attachments. 
Arrest  under      g  2892.  Such  attachments  aro  served  by  the  arrest  of  the 

attachment      -U-,  -,...  i  ■  t      r>  i  •• 

anddis-       deieudaut,   and    bringing   nim    beiore  a  chancellor,  circuit 
bond^belng    j^dgc.  Or  rcgistcr,  who  may  discharge  him  on   his  giving 
fww  *°  ^°'  t)Oiid.  and  security,  in  such  sum  as  may  be  fixed  by  such 
chancellor,  circuit  judge,  or  register,  to  be  approved  by  the 
arresting  officer,  payable  to  the  register  of  the  court  in  which 
the   bill  is  filed,  and  conditioned,  that  he  will  file  a  full 
answer  to  the  bill,  within  a  time  to  be  prescribed  by  the  offi- 
cer before  whom  such  defendant  is  brought;  which  bond 
must  be  returned  with  the  attachment,  within  the  same  time 
after  service,  and  in  the  same  manner,  if  by  mail,  as  a  sum- 
mons is  required  to  be  returned  under  the  provisions  of  this 
chapter. 
3!>^enff  and        g  2893.  The  sheriff  and  his  securities  are  liable  for  failing 
liable  for  fail-  to  rcturii  sucli  attachment,  or  bond,  to  the  same  amount,  re- 
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coverable  on  tlie  same  notice,  in  the  same  court,  by  the  plain-  "i-e  to  return 
tiif,  and  the  certificate  of  the  post  master  is  evidence,  as  in  ment. 
case  of  a  failure  to  return  the  summons. 

§  2894.  Upon  the  forfeiture  of  the  bond,  the  chancellor  suit  on  for- 
may  direct  the  same  to  be  sued,  and  the  whole,  or  such  part  aua^eument  ^ 
of  the  penalty  thereof  as  he  directs,  may  be  recovered  against  ''°"'^- 
any  or  all  of  the  obligors,  having  ten  days'  notice,  by  motion 
in  the  circuit  court  of  the  county  in  which  the  court  issuing 
the  attachment  is  held ;  and  on  the  trial  of  such  motion,  the 
indorsement  by  the  register  of  forfeiture,  is  presumptive  evi- 
dence of  the  fact. 

§  2895.  In  case  a  defendant  refuses  or  neglects  to  give  Defendant 
such  bond,  he  must  be  committed  to  jail  by  the  sheriff,  and  u"tii'h°e"mes 
there  kept  until  he  files  a  full  and  sufiicient  answer  with  the  g°,es''bond.°'" 
register. 

§  2896.  When  an  answer  is  required  to  be  sworn  to,  the  oath  to  an- 
oath  may  be  administered  by  any  judge  of  any  court  of  rec-  whomad- 
ord,  chancellor,  judge  of  the  United  States,  or  either  of  them ;  ™°'«'"^''<'''- 
by  a  commissioner  appointed  by  the  register,  notary  public, 
commissioner  of  this  state,  or  by  any  justice  of  the  peace  or 
register  in  chancery  in  this  state.  Defendant 

§  2897.  A  defendant  may  in  his  answer  protect  himself  SmseTfrom 
from  furnishing  a  full  answer  to  the  allegations  of  the  bill,     ful'^"'"^ 

§  2898.  Where  a  party  offers  to  answer  specially,   and  Application 
applies  for  leave  to  do  so,  the  ground  of  such  application  may  specially 
be  contested,  and  the  application  must  only  be  granted  upon  o™notfce°to^ 
reasonable  notice.  adverse  par- 

§  2899.  A  defendant  may  incorporate  all  matters  of  defence  au  defences 
in  his  answer,  and  is  not  required  to  plead  specially  in  any  ITp^fn  thfan- 
case. 

§  2900.  A  demurrer  to  the  bill  must  set  forth  the  grounds  Ground  of 

<->  .  o  demurrer  to 

of  demurrer  specially,  and  otherwise  must  not  be  heard.  be  set  out 

§  2901.  No  repHcation  is  necessary  to  an  answer.  Norepifca- 

§  2902.  When  the  cause  is  heard  on  bill  and  answer  with-  ji.°";.^,.j  ^n 

out  testimony,  the  answer  must  be  taken  to  be  true,  so  far  as  bin  and  an- 

•  .1  m  ,  •  n   ii        T   •  n  •       j_i  swer,  answer 

it  IS  responsive  to  the  allegations  oi  the  bill,  except  m  those  taken  as  true 
cases  where  the  complainant  has  waived  the  oath  of  the  sponsive/^' 
defendant  to  the  answer. 


CHAPTER  II. 


OF     AMENDMENTS,     EXCEPTIONS,     FILING     OF     PAPERS     AND 
SERVING  NOTICES. 


Sec. 

2903.  Amendments   of   course    before 


Sec. 

after  answei',  ou  notice  and  pay- 
ment of  costs  of  amendment. 
290-1.  On  amendment  being  filed,  after  I  2906.  Amendments  after  publication  al- 
copy  of  the   bill  has  been  ob-  lowed  only  by  the  chancellor, 

tained,  copy  to  be  paid  for.  and  ou  payment  of  costs. 

2905.  Register  may  allow  iuiiendments  ' 
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Sec. 
290'?. 

2908. 


2909. 

2910. 
2911. 
2912. 
2913. 


Answer  to  amendment  filed  in 
thirty  days. 

Objection  for  want  of  parties,  or 
joinder  of  imjiroper  parties  set 
for  separate  hearing. 

Decree  against  the  parties  in 
court,  when  the  injunction  for 
want  of  parties,  &c.,  is  first 
taken  at  the  hearing. 

Pleadings  to  be  indorsed  Avith 
the  date  of  filing. 

Notice  of  motions,  &c.,  served  on 
solicitor. 

Notice  to  parties  in  default  en- 
tered on  the  order  book. 

Exceptions  to  answers  to  be  filed 


Sec. 

2914. 
2915. 
2916. 

2917. 
2918. 

2919. 


in  sixty  days,  notice  of  day  for  r 
hearing. 

Defendant  may  examine  com- 
plainant on  oath. 

Exceptions  to  such  interrogato- 
ries. 

Defendant  may  set  up  any  ground 
of  relief  connected  with  the 
suit,  and  require  complainant 
to  answer  it. 

This  defence  on  the  nature  of  a 
cross  bill. 

Answer  to  such  matter  on  oath 
barred,  and  answer  then  no 
evidence. 

Such  answers  filed  as  other  an- 
swers. 


Amendments 
before  an- 
swer. 


Amendment 
obtained  af- 
ter copy  of 
bill  is  fur- 
nished de- 
fendant by 
paying  for 
the  copy. 


Register  may 
allow  amend- 
ments after 
answer. 


Amendments 
after  publica- 
tion only  al- 
lowed by 
chancellor, 
and  on  pay- 
ment of  costs 


Answer  to 
amendment 
filed  in  thirty 


Objection  for 
want  of  par- 
ties or  joied- 
er  of  improp- 


§  2903.  Amendments  to  bills  before  answers,  pleas,  or 
demurrers  filed,  are  allowable  as  of  course,  and  without 
notice,  and  amendments  to  any  summons  may  be  made  before 
service  thereof. 

§  2904.  After  a  defendant  has  obtained  a  copy  of  the  bill 
from  the  register,  and  before  answer,  plea,  or  demurrer, 
amendments  to  the  bill  may  be  made  without  notice,  upon 
payment  of  the  costs  of  furnishing  a  copy  of  the  amendment 
to  such  defendants  as  have  obtained  a  copy  of  the  bill ;  and 
amendments  may  also  be  made  after  demurrer  and  before 
argument,  on  the  same  terms. 

§  2905.  The  register  mcij,  on  notice  to  the  opposing  party, 
allow  amendments  to  bills  after  answer,  and  amendments  to 
answers,  but  only  on  the  payment  of  the  costs  of  the  amend- 
ment by  the  party  making  the  apphcation. 

§  2906.  After  publication  of  testimony,  the  plaintiff  can 
amend  his  bill,  or  the  defendant  his  answer,  only  by  leave  of 
the  chancellor,  on  petition,  alleging  the  special  matter  of 
amendment  proposed  to  be  made,  and  supported  by  affidavit, 
showing  that  such  matter,  with  the  use  of  due  diligence, 
could  not  sooner  have  been  introduced  into  such  bill  or 
answer ;  but  permission  for  such  amendment  must  only  be 
granted  on  payment  of  the  costs  up  to  the  time  of  the  amend- 
ment. 

§  2907.  In  all  cases  Avhere  an  amendment  of  the  bill  is 
made  after  answer  filed,  and  an  answer  thereto  is  necessary, 
the  defendants  are  allowed  thirty  days  after  notice  of  the 
amendment  to  answer  the  same,  and  failing  so  to  do,  or  to 
obtain  further  time,  the  matter  of  the  amendment  may  be 
taken  as  confessed;  but  such  defendant  may,  at  any  time 
before  the  cause  is  set  for  hearing,  obtain  leave  to  set  aside 
the  order  pro  confesso,  on  filing  a  full  and  sufficient  answer 
to  the  matter  of  amendment,  on  such  terms  as  may  be  imposed 
by  the  chancellor  or  register. 

§  2908.  When  an  objection  is  made  to  a  bill  for  want  of 
parties,  or  the  joinder  of  improper  parties,  it  may  be  set  for 
hearing  on  that  objection  only;  and  if  not  set  for  hearing  on 
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that  ground,  the  court,  if  the  objection  prevail  on  the  final  Kpafatf 
hearing,  must  dismiss  the  bill.  hearing. 

§  2909.  If  the  defendant,  at  the  hearing  of  a  cause,  take  Decree  when 
an  objection  for  want  of  parties,  not  having  bj  plea  or  answer  "^prope"  o?" 
taken  the  objection,  the  court  may  render  a  decree  saving  J]^^^°JtPfi:. 
the  rights  of  parties  not  before  it,  or  it  may  grant  leave  to  en  at  the 
amend  the  bill,  on  terms  not  extending  beyond  the  payment  ^^"°°' 
of  costs. 

§  2910.  All  bills,  answers,  and  other  papers  filed  in  any  aS'with' 
cause,  must  be  indorsed  by  the  register,  with  the  true  date  on  dateof  aung. 
which  they  were  filed, 

6  2911.  Notice  in  relation  to  any  supplemental  bill,  amend-  Noticeof  mo- 

T  .  1  "^         ^^  T  •       ,1  ,        „tions,  &c., 

ment,   decree,   motion,  or  other  proceeding  m  tne  court  oi  served  on  so- 
chancery,  served  on  the  solicitor  of  the  party,  is  valid.  "°'''"^' 

§  2912.  When  parties  are  in  defiiult,  for  want  of  an  answer  Notices  to 
or  other  cause,  the  notices  may  be  entered  on  the  order  book  Fauuf&c" 
of  the  register,  and  such  entries  for  such  time  as  is  fixed  by 
the  register,  are  sufiicient  in  cases  of  amendments,  supple- 
mental bills,  and  of  other  orders  in  the  cause. 

§  2913.  Exceptions  to  answers  must  be  made  within  sixty  answerHied 
days  after  the  same  are  filed,  and  notice  must  be  given  by  Noti^fof  ^^' 
the  register  of  the  day  of  hearing  of  the  same.  hearing  them 

§  2914.  If  the  defendant  wishes  to  examine  the  complain-  ^.fy^^am- 
ant  touching  the  subject-matter  of  the  bill,  or  his  defence,  he  '"^.|^^®^  *=°™" 
may,   after  filing  his  answer,  exhibit  interrogatories  to  the  oath! 
complainant,  and  call  upon  him  to  answer  the  same ;  and  on 
his  failing  to  answer  them  within  such  time  as  may  be  pre- 
scribed by  the  register,  his  bill  must  be  dismissed  with  costs, 
unless  such  time  is  extended. 

§  2915.  Exceptions  may  be  taken  to  such  interrogatories,  fg^g''^^Pifi°„°|^.. 
and  heard  before  the  register  at  such  time  as  he  may  pre-  rogatories, 
scribe,  on  reasonable  notice  to  the  defendant  or  his  solicitor, 
subject  to  an  appeal  to  the  chancellor. 

§  2916.  The  defendant  may  obtain  relief  against  the  com-  Defendant 
plainant  for  any  cause  connected  with  or  growing  out  of  the  ^uefV  set- 
subject-matter  of  the  bill,  by  alleging  in  his  answer,  and  as  a  •n^i^ig^J.nswe? 
part  thereof,  the  facts  upon  which  such  relief  is  prayed,  and 
require  the  complainant  to  answer  the  same  upon  oath. 

§  2917.  The  matter  thus  put  in  issue  must  be  considered  This  defence 
in  the  nature  of  a  cross  bill,  and  be  heard  at  the  same  time  cross''biii° '^ 
as  the  original  bill. 

§  2918.  The  defendant  may  waive  the  answer  of  the  com-  ^"?^^'j^[°  ^. 
plainant  to  such  new  matter  being  made  upon  oath,  which  on  oath  may 
waiver  must  be  made  in  or  upon  the  answer;  and  in  such  and^anlwe'r 
case  the  answer  of  the  complainant  to  such  new  matter  is  not  "o  evidence, 
evidence,  unless  the  defendant  use  it  as  such. 

6  2919.  The  complainant  must  file  his  answer  to  such  new  Ans^¥ers  to 

*  r  .  ■  -I     T    •       ,T   •      ,■   ^      sucli  matters 

matter  under  the  rules  and  regulations  provided  m  this  title  filed  as  other 
for  the  answers  of  defendants  to  orio-inal  bills. 
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CHAPTER  III. 

EVIDENCE   IN   CHANCERY. 

Sec.  _  j  Sec. 

2920.  Testimony  taken  by  interrogato- 1  filing   them  m   the    register": 
ries  under  rules  of  the  court,  &c.  \  office. 

2921.  Rules  of  evidence  as  to  compe- j  2921.  Rebutting  interrogatories  filed  u 

five  days,  &c. 

2928.  Limitations  of  suits  in  chancery. 

2929.  FUing  of  bill  is  the  commence 
ment  of  suit. 

2980.  Attendance  of  witnesses  befor< 

commissioners. 
2931.  Defaulting  -witnesses. 


tency  same  as  at  law. 

2922.  Testimony,  when  to  be  taken. 

2923.  Exhibits  proved  by  affidavit  be- 

fore register. 

2924.  Commissioners  to  take  testimony. 

2925.  Interrogatories  served  ten  days 

before  issue  of  commission. 

2926.  Notice  given  to  non-resident  by 


Testimony        §  2920.  Testimonv  in  cliancery  causes  must  be  taken  bv 

taken  by  in-  •     ,  .  i         ,  i  i  •       n  -,  "'' 

terrogatoriea  mterrogatOTies,  imder  the  rules  now  m  force,  or  such  as  may 

hereafter  be  adopted. 
de"nce  as  to'"      §  ^921.  The  rulcs  of  evidence  as  to  the  competency  of  witt 
competency  ucsses  in  courts  of  chauccry,  are  the  same  as  those  declared 
codonLw.  by  tbis  code  in  courts  of  law,  except  so  far  as  the  same  are 

altered  by  any  provision  of  this  title. 
Testimony;       §  2922.  The  plaintiff  may  take  testimony  at  any  time  aftei 
taken,  ^nswcr,  or  after  a  decree  pro  confesso,  and  the  defendant  a1i 

any  time  after  filing  his  answer, 
prtved'by         §  ^923.  Exhibits  to  bills  and  answers  may  be  proven  bj 
fOTe'^rI''i3''ter  ^^^'"^^^^s  filed  with  the  exhibits  in  the  register's  office,  thirtj 
ore  regib  er.  ^^^^  bcforc  the  hearing. 

foTkitX      §  ?^^^-  -^^^  commissions  for  the  taking  of  testimony  must 
mony.         bc  directed  to  one  or  more  commissioners,   to  be  appointee 

by  the  register,  and  made  returnable  with  all  convenieni 

speed. 

torfes' served  §  ^^^^-  ^°  commissiou  to  takc  testimony  must  issue,  until 
*en  days  be-  the  advcrsc  party  or  his  solicitor,  if  either  of  them  reside  in 
commission,  the  district,  tiavc  been  served  with  a  copy  of  the  interroga- 
tories for  ten  days. 
^LlfJTL^  §  2926.  If  such  adverse  party  or  his  solicitor  do  not  reside 
resident,  &c.  lu  the  Qistrict,  this  uoticc  may  be  given  by  filing  interroga-i 

tories  in  the  office  of  the  register  for  ten  days. 
ferrogatTries'      §  ^927.  After  such  uotico  has  been  given,  if  cross  inter- 
medin Ave    rogatories  are  filed,  the  party  has  five  days  to  file  rebutting 
'*^''  interrogatories,  but  this  time  may  be  extended,  on  applica- 

tion to  the  register,  without  notice. 
^uits'inciTan^      §  2928.  The  provisions  of  Chapter  twenty-one,  Title  one, 
eery.  Part  thrcc,  apply  to  suits  commenced  by  bill  in  chancery, 

fscommen'"^      §  2929.  The  filing  of  the  bill  is  the  commencement  of  the 
ment  of  suit,  suit,  if  prosccutcd,  whether  the  defendant  is  brought  into 

court  by  personal  service  or  by  publication. 

of"wunesse.s      ^  ^^^P*  "^^^  attendance  of  a  witness  may  be  enforced  by 

before  com-'  commissiouers  in  chancery  causes,  in  the  same  mode,  and! 

missioners.    i}^q{j.  attendance  proved  and  certified  to  the  register  in  all 

respects  the  same  as  in  the  execution  of  commissions  from 

courts  of  law. 
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§  2931.  If  the  witness  fails  to  attend  before  the  commis- Default  of 
sioner,  being  served  with  a  subpoena  so  to  do,  the  commission- 
er must  indorse  on  the  subpoena  that  the  witness  failed  to  at- 
tend, and  return  the  same  to  the  clerk  of  the  circuit  court  of 
the  county,  who  must  enter  the  case  on  the  docket,  and  such 
proceedings  may  be  had  as  in  the  case  of  defaulting  witnesses 
in  such  circuit  court ;  the  indorsement  on  the  subpoena  being 
presumptive  evidence  of  the  default  of  such  witness. 


CHAPTEE  IV. 

REFERENCES   TO   THE   REGISTER. 

Sec.  Sec. 

2932.  Proceedings  before  register  on  a   2935.  Either   party   examined  hj  the 

reference.  1  other  as  to  particular  items. 

2933.  Notice  of  day   for  hearing  given  j  2936.  Evidence  in  the  cause  used  be- 

by  the  register.  j  fore  the  register. 

2934.  AiTthority  of  the  register  on  are-   2937.  Exceptions  to  the  decisions  of  the 

fercnce.  J  register. 

§  2932.  "Whenever  a  reference  is  made  to  the  register,  the  proceedings 
party  at  whose  instance,  or  for  whose  benefit  the  reference  ^g*r^°on  a'^fef-" 
is  made,  must  cause  such  matter  to  be  presented  to  the  reg-  erence. 
ister  within  the  time  limited  for  the  hearing ;  and  if  no  time 
is  limited,  within  three  months  after  the  reference  is  made ; 
and  if  such  party  omit  to  do  so,  the  adverse  party  may  cause 
proceedings  to  be  had  before  the  register,  at  the  costs  of  the 
party  procuring  the  reference. 

§  2933.  Upon  any  such  reference,  the  register  must  assign  Notice  given 
a  time  and  place  for  proceeding  therein,  and  give  reasonable  d^y  for^hTa?! 
notice  to  each  of  the  parties,  or  their  solicitors  ;  and  if  either  '°ff'  **=• 
party  fail  to  appear  at  the  time  and  place  appointed,  the  reg- 
ister may  proceed  exparte,  or  in  his  discretion  adjourn  the 
examination  to  an  other  day,  giving  notice  to  the  adverse 
party  or  his  counsel  of  such  adjournment. 

§  2934.  The  register,  in  all  matters  referred,  must  proceed  Authority  of 
with  the  least  practicable  delay,  and  has  authority :    _  o^a^efeT 

1.  To  examine  the  parties  on  oath,  as  to  all  the  items  of  ^"^'^ 
reference  not  exceeding  twenty  dollars  in  amount. 

2.  To  require  the  production  of  all  books,   papers,  writ- 
ings, vouchers,  and  documents  in  relation  to  such  matters. 

3.  To  examine  on  oath,  viva  voce,  all  witnesses  produced 
by  the  parties  before  him. 

4.  To  hear  the  depositions  of  witnesses  taken  under  a  com- 
mission, as  in  other  chancery  cases. 

5.  To  do  all  other  acts,  and  direct  all  other  inquiries  and 
proceedings  in  the  matters  before  him,  which  may  be  neces- 
sary, subject  at  all  times  to  the  revision  and  control  of  th« 
chancellor. 
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Each  party 
examined  by 
the  other  as 
to  particular 
items. 


Evidence  in 
cause  used 
before  regis- 
ter, &c. 

Exceptions 
to  register's 
decisions. 


§  2935.  On  a  reference  before  tlie  register,  either  party 
may  examine  the  adverse  party,  as  to  any  one  or  more  items 
or  matters,  witliout  making  liim  a  witness  as  to  any  other 
items  or  matters. 

§  2936.  All  affidavits,  depositions,  and  documents,  which, 
have  been  made  or  filed  in  the  cause,  may  be  used  on  refer- 
ence before  the  register. 

§  2937.  Either  party  may  reserve,  in  writing,  any  question 
arising  on  a  reference  for  the  revision  of  the  chancellor. 


CHAPTBE  Y. 

DECREES  PRO   COKFESSO. 


Sec. 

2938.  Decree  pro  confesso  on  failure  to 

answer,  plead,  <fec.,  for  thirty- 
days. 

2939.  On  such  decree  allegations  ofbill 

taken  as  admitted. 

2940.  Case  not  to  be  heard  on  the  day 

of  such  decree. 

2941.  Decree  may  be  contested,  or  ap- 

pearance made  before  register 
on  reference. 

2942.  Decree  set   aside  on   defendant's 

filing  answer  and  paying  costs. 

2943.  Decree   against   defendant  as  to 

whom  pubUcation  was  made, 
set  aside  on  answer  and  pay- 
ment of  costs. 

2944.  Chancellor  may  allow  answer  af- 

ter publication  of  testimony. 

2945.  Decree   against  defendants  with- 

out personal  service,  not  ab- 
solute for  eighteen  months ; 
copy  of  decree  to  be  sent  him. 


Sec. 
2946. 


2947. 
2948. 

2949. 

2950. 

2951. 


Decree  set  aside  on  petition  of 
such  defendants,  within  eight- 
een months,  and  defence  on 
the  merits  permitted. 

The  testimony  on  file  used  by 
either  party. 

Rights  and  liabilities  of  parties 
without  notice,  extend  to  their 
representatives 

Execution  against  parties  by  pub- 
lication on  decrees  so  obtamed 
on  giving  refunding  bond. 

On  service  of  copy,  decree  be- 
comes conclusive  in  six  months, 
if  petition  to  set  it  aside  is  not 
filed. 

Preceding  section  not  applicable 
to  infants  or  married  women, 
except  as  to  their  separate 
estates. 


Decrees  pro 
confesso  on 
failure  to  an- 
swer, &c.,  for 
thirty  days. 


On  such  de- 
crees allega- 
tion of  bill 
taken  as  ad- 
mitted. 

Not  to  be 
heard  on  day 
of  taking 
such  decree. 

Defendant 
may  contest 
a  decree  on 
the  bill  or 
appear  on  a 
reference. 


§  2938.  Decrees  pro  confesso  may  be  taken  before  the  reg- 
ister on  the  failure  of  a  defendant  to  answer  or  plead  to  the 
bill,  within  thirty  days  after  service  of  the  summons,  or  thir- 
ty days  after  the  publication  has  been  perfected,  unless  the 
time  for  answering  or  pleading  has  been  extended ;  in  which 
case  a  decree  pro  confesso  may  be  passed,  at  the  expiration 
of  such  time. 

§  2939.  In  all  cases  in  which  decrees  pro  confesso  are  law- 
fully taken,  the  allegations  of  the  bill  are  to  be  regarded  as 
admitted,  except  in  the  case  of  infant  defendants,  lunatics, 
executors,  and  administrators,  and  bills  for  divorce. 

§  29-iO.  No  cause  in  which  a  decree  pro  confesso  is  taken, 
must  be  heard  on  the  same  day ;  but  the  cause  may  be  set 
for  hearing  on  any  subsequent  day. 

§  2941,  A  defendant  against  whom  a  decree  pro  confesso 
is  taken,  can  appear  and  contest  a  decree  on  the  merits  of  the 
bill,  or  may  appear  before  the  register  on  a  reference. 
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§  2942.  A  defendant  who  has  been  served  with  a  sum-  Decree  set  a- 
mons,  may  at  any  time  before  pubhcation  of  the  testimony,  ^ng'^fuu  Tn^''" 
on  making  a  proper  showing,  obtain  leave  from  the  chancel-  jefendtnt  ^^ 
lor  or  register  to  set  aside  such  decree,  upon  filing  a  full  and  served  wnu 
sufficient  answer,  and  the  payment  of  costs  up  to  the  time  of  ^"'°'^^^^' 
setting  aside  such  decree. 

§  2943.  A  defendant  brought  into  court  by  publication,  Bydefendant 
against  whom  a  decree  pro  confesso  has  been  rendered,  may  J'^n  "„  get. 
also  before  publication  of  the  testimony,  set  aside  such  de- 1^'"  terms, 
cree  on  application  to  the  chancellor  or  register,  on  filing  a 
full  and  sufficient  answer,  and  such  other  terms,  not  extend- 
ing beyond  the  pa3'ment  of  costs  to  the  time  of  the  applica- 
tion, as  may  be  imposed. 

.      .  .         •  Chancellor 

§  2944.  The  permission  to  file  an  answer  after  publication  may  aiiow 
of  the  testimony,  rests  in  the  sound  discretion  of  the  chan-  publication.'" 
cellor. 

§  2945.  A  decree  made  against  a  defendant,  without  per-  ^^P'^'^!'  ?- 
sonal  service,  \vho  does  not  appear,  is  not  absolute  for  eigh-  dam  without 
teen  months  from  the  rendition  thereof ;  and  in  such  case,  ^fcTnT/  X' 
the  court  must  direct  a  copy  of  the  decree  to  be  sent  to  such  g^'hteeu"" 
defendant,  or  in  case  of  infants,  or  lunatics,  or  married  women,  months, 
(unless  the  suit  or  matter  determined  concerns  their  separate  copy  of  de- 
estates,)  to  their  guardians  or  husbands,  if  their  residence  can  <=^6e  sent  him 
be  ascertained. 

§  2946.  Such  defendants  may  file  a  petition  to  set  aside  Petition  to 
such  decree  and  to  defend  the  suit  on  the  merits,  at  any  time  cree^'and  de- 
within   such   eighteen   months ;  and   upon  sufficient   cause  [^"1?;,°" "'° 
shown,  the  chancellor  has  full  power  to  open  the  decree  and 
to  hear  the  cause  as  if  no  decree  had  been  rendered. 

§  2947.  In  the  case  provided  for  in  the  preceding  section,  Testimony 
either  party  can  use  the  testimony  of  witnesses  on  file  in  the  ^y  eit^he?"' 
cause,  who  have   died  or  removed  from  the  state,  after  the  I'-^'^'y- 
decree  was  rendered. 

§  2948.  The  rights  and  liabilities  of  any  plaiutift'  or  de-  pj^hts  and 
fendant  on  bills  taken  pro  confesso,  Avithout  personal  service,  liabilities  of 

J.  ^ '  X  /  pcirties  with- 

extend  to  the  personal  representatives  of  any  deceased  plain-  out  service 
tiff  or  defendant ;  and  with  reference  to  the  altered  state  of  presentltives 
the  parties,  and  any|  new  interest  acquired,  the  chancellor 
may,  on  petition,  upon  due  notice  being  given  and  sustained 
by  proof,  permit  any  party  to  file  such  bills  and  adopt  such 
proceedings  as  the  circumstances  of  the  case  may  require,  for 
having  the  matter  of  the  decree  duly  considered,  and  the 
rights  of  the  parties  interested  therein  duly  ascertained  and 
determined. 

S  2949.  It  is  no   objection  to  the  execution  of  a  decree  ^ 

T  1  •  T     n        ^  ^  ■  r  in  i-n  Execution  on 

rendered  against  a  deiendant,  that  it  was   louuded  on  a  bill  decrees  on 
taken  pro  confesso  without  })cr.sonal  service;  but  before  the  p'ro%onfe"so, 
execution  of  such  decree,  the  plaintiff  or  party  interested,  vicc"");^'^!''. 
must  give  bond  with  two  sureties,  payable  to  and  approved  jfR  ''ond  to 
by  the  register,  in  a  penalty  to  be  prescribed  by  the  chan-  ca8o'd"ncc'i3 
cellor  or  such  register,  conditioned  to  pay  the  pecuniary  value  ^"^  "^"^^* 
of  the  personal  property  wiiich  may  be  disposed  of,  or  placed 
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On  service  of 
copy  of  de- 
cree it  is  con- 
clusive in  six 
montlis  if  no 
petition  is 
made  to  set  it 
aside. 

Not  applica- 
ble to  infants, 
&c.,  or  mar- 
ried women, 
but  in  respect 
of  their  sepa- 
rate estate. 


beyond  tlie  control  of  the  court  or  party,  by  tlie  execution 
of  the  decree,  and  interest  thereon  from  the  time  such  prop- 
erty is  so  disposed  of  or  placed  beyond  such  control ;  and  to 
account  for  the  value,  rents  and  profits  of  any  real  estate 
transferred  by  the  operation  of  such  decree ;  and  further  to 
abide  and  perform  such  decree,  as  the  court  may  render,  if 
the  decree  taken  on  the  bill  pro  confesso  is  set  aside ;  and 
the  chancellor  may,  if  such  decree  is  set  aside,  render  a  final 
decree  against  all  the  parties  to  such  bond. 

§  2950.  Where  personal  service  of  a  decree  rendered  un- 
der the  provisions  of  this  chapter,  is  made  by  serving  the 
defendant  with  a  copy  of  such  decree,  the  same  is  conclusive 
and  binding  on  him,  if  the  petition  to  set  aside  such  decree 
is  not  made  within  six  months  from  such  service. 

§  2951.  The  provisions  of  the  preceding  section  do  not 
apply  to  infants,  lunatics,  or  married  women,  (unless  the  suit 
or  matter  determined  concerns  their  separate  estate ;)  and 
such  persons  are  allowed  twelve  months  from  the  termina- 
tion of  their  respective  disabilities,  to  show  cause  against 
such  decrees. 


CHAPTER   VI. 

bills  of  review,  ne   exeat,  equitable   attachments, 

AND   other  writs   OF   SEIZURE. 


Sec. 

2952.  Decree  may  be    suspeocled   till 

bill  of  review  heard. 

2953.  Application  to  file   them,  made 

within  three  years. 

2954.  IS^e  exeat   and  equitable  attach- 

ments issued  on  equitable  de- 
mands. 

2955.  Answers  in  such  cases  examined 

in  vacation  and  levy  or  bail 
discharged,  on  notice  to  com- 
plainant. 

2956.  Attachments  also  issued  on  legal 

demands  to  reach  equitable 
assets. 

2957.  Equitable  attachments  issue  be- 

fore judgment. 

2958.  Such  attacliments  to  specify  the 

property  to  be  subjected 

2959.  Replevy  of  property,  &c.,  attach- 

ed. 

2960.  Replevy  bond  to  be  returned. 


Sec. 

296L  Lien  of  such  attachments. 

2962.  If  property  not  dehvered  on  the 

decree,  execution  issues  on  the 
replevy  bond. 

2963.  Writs  of  ne   exeat   and  attach- 

ment; by  whom  issued. 

2964.  Issued  also  in  aid  of  any  suit  al- 

ready commenced. 

2965.  Affidavit    to   be    made   by  the 

plaintiff. 

2966.  Property  restored  on  giving  re- 

plevy bond. 

2967.  If  no  bond  is  given  by  defendant 

after  five  days,  it  is  delivered 
to  plaintift"  on  his  giving  bond. 

2968.  Writs,  bonds,  (fee,  to  be  returned 

to  the  register. 

2969.  Decree    when  plaintiff  sustains 

his  claim. 

2970.  Liabilityof  plaintiff  and  his  sure- 

ties if  cast. 


Suspension  of     g  2952.  When  a  decree  has  been  rendered,  and  a  bill  of 
presenting  a  rcvicw  is  presented,  the  chancellor  may  direct  the  proceed- 
bui  of  review.  ^^^^  ^^  ^^^^^^  dccrec  to  be  suspended,  until  a  decree  is  ren- 
dered on  such  bill  of  review,  or  until  the  further  order  of  the 
court ;  requiring  such  bond  of  the  plaintiff  as  will  effectuallj 
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protect  the  interest  of  tlie  parties  interested  in  the  decree 
rendered ;  on  which  bond  the  chancellor  may  render  a  final 
decree  for  any  portion  or  the  whole  of  the  penalty. 

§  2953.  Application  to  file  bills  of  review,  must  be  made 
within  three  years  after  the  rendition  of  the  decree,  except  tofiie  such 
in  cases  of  infants,  or  married  women,  (unless  the  matter  of  made.^^^° 
the  decree  relates  to  their  separate  estate,)  and  lunatics,  who 
may  apply  within  three  years  after  the  termination  of  their 
respective  disabilities. 

§  2954.  Writs  of  ne  exeat,   and  equitable  attachments,  Ne exeat  and 
may  issue  on  equitable  debts  and  demands,  under  the  same  tadlments?*" 
circumstances,  and  courts  must  observe,  in  the  issue  of  such 
writs,  the  provisions  of  courts  of  law  in  relation  to  bail  and 
attachment  writs,  except  so  far  as  the  same  are  altered  by 
this  code. 

S  2955.  Chancellors  may  in  vacation  examine  all  answers  „,      „ 

t>..  •  n  1  1  11     Chancellors 

m  relation  to  writs  oi  ne  exeat,  and  attachments  returnable  may  exam- 

•     ,1  1      J.1  •  L        i^       •  T      1  1  me  answers 

into  chancery,  and  other  writs  oi  seizure,  discharge  or  reduce  in  such  cases 
any  bail  taken,  or  levy  made,  on  application  and  reasonable  "^  vacation, 
notice  to  the  adverse  party. 

§  2756.  Courts  of  chancery  may  also  issue  writs  of  attach-  Attachments 
ment  on  legal  demands,   founded  on  any  judgment  or  con- ry  on  legai 
tract,  express  or  implied,  in  such  cases  as  attachments  may  sutjec't^equi- 
issue  from  courts  of  law ;  which  attachments  operate  only  on  '^^''^  '^^«'"'^- 
the  effects  of  the  defendant  held  by  an  equitable  title  or  on 
demands   owing  by  other  persons  to  which  the  defendant 
against  whom  the  attachment  issues  is  in  equity  entitled, 
whether  due  or  not. 

§  2957.  To  authorize  the  issue  of  equitable  attachments,  Equitawe  at- 
it  is  not  necessary  that  the  demand  of  the  plaintiff  should  be  L^su^eTefore 
reduced  to   a  judgment,  but  the  court  may  render  a  decree  {!^g^^^°*  ^'^ 
for  the  amount  proved,   and  execution  may  issue  to  enforce 
the  same  as  from  courts  of  law. 

§  2958.  Equitable  attachments  must  specify  the  jDroperty,  mTi!ts^must'' 
effects  or  demands   on  which  they  are  intended  to  operate :  ^I'^cify  the 
and  a  copy  of  the  bill  must  m  such  cases  be  served  with  the  &c.,  to  be 
summons.  _  "^^j"^^'"'- 

§  2959.  Any  23roperty  levied  on  by  an  equitable  attach-  Replevy  of 
ment,  may  be  replevied  by  the  defendant,   or  any  one  for  attached'.  *^'' 
him,  on  giving  bond  and  security  in  double  the  value  of  the 
property  levied  on,  to  be  approved  by  the  sheriff,  payable  to 
the  plaintiff,  and  conditioned  as  replevy  bonds  on  attach- 
ments from  courts  of  law. 

§  2960.  When  property  levied  on  by  an  equitable  attach-  Replevy 
ment  is  replevied,  the  bond  must  be  returned  with  the  at-  vet°u!ned!'^ 
tachment, 

§  2961.  Equitable  attachments  area  lien  upon  the  prop- Lien  of  such 
erty  or  debts  attached,  from  the  service  of  the  attachment,      a^ac^i^ents- 

§  2962.  If  a  decree  is  rendered  in  a  case  in  which  an  equi-  if  property! 
table  attachment  has  been  levied,  and  the  property  replevied  executio^n^s- 
is  not  forthcoming  within  such  time  as  the  court  mry  direct,  repie°Vbond 
to  be  proven  by  the  affidavit  of  the  party  before  tlio  register, 
34 
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the  replevin  bond  in  sucli  case  lias  the  force  of  a  judgment, 
and  execution  may  issue   thereon  for  the  whole  or  any  por- 
tion of  the  penalty,  as  the  court  may  direct,  against  any  or 
all  of  the  parties  thereto. 
Writs  of  ne        §2963.  Chancellors,  circuit  judges,  and  registers  of  the 
tachmentf''  court  in  which  the  bill  is  filed,  may  make  all  necessary  orders 
suel^^""  ^^-  for  the  issuing  of  writs  of  ne  exeat,   and  equitable  attach- 
ments, and  for  the  sale  of  personal  property  levied  on,  as  in 
like  cases  from  courts  of  law ;  the  money  arising  from  such 
sale  to  be  paid  to  the  register. 
Such  writs         §  2964.  Writs  may  also  issue  from  the  courts  of  chancery 

also  issued  in  •     •       i   i  -n  •  •  j      i?  -j^  t  •  i  J. 

aid  of  any     ou  au  Original  Dill,  or  m  aid  oi  a  suit  pending  m  such  court, 
minceTin     ^y  the  ordcr  of  any  chancellor,  judge  of  the  circuit  court,  or 
chancery,     register,  for  the  seizure  of  personal  property  where  the  same 
is  claimed  under  an  equitable  title,  or  where  a  decree  is 
sought  against  the  same,  and  it  is  in  danger  of  being  wasted, 
carried  beyond  the  jurisdiction  of  the  court,   or  otherwise 
disposed  of 
Affldaritto        §2965.  The  plaintiff  in  such  case  must  sustain  his  claim 
the'^i'aintitt  ^J  af&davit,  and  give  bond  with  security,  payable  to  the 
defendant,  in  double  the  value  of  the  property,  to  be  approved 
by  the  register,  conditioned  to  pay  all  damages  the  defend- 
ant may  sustain  by  the  wrongful  or  vexatious  suing  out  of 
such  writ. 

§  2966.  The  officer  executing  such  writ  must  restore  the 

stored'^on  ^^'  property  seized,  to  the  defendant,  on  his  giving  bond  in  double 

giving  bond.  ^]^g  yaluc  of  the  sauic,  with  security,  to  be  approved  by  such 

officer,  payable  to  the  plaintiff,  and  conditioned  to  have  such 

property  forthcoming  to  answer  the  decree  of  the  court. 

ifbondisnot      §  2967.  If  the  defendants  neglect  for  five  days  after  the 

days  the      scizurc  of  such  property  to  give  such  bond,  the  sheriff  must 

deuvtre^  to  dclivcr  the  same  to  the  plaintiff,   on  his  giving  bond  and 

his"^i''ki'"^    security  in  double  the  value  of  such  property,  to  be  approved 

bond.  by  the  sheriff,  paj^able  to   the  defendant,    conditioned,    if 

unsuccessful  in  his  suit,  to  return  such  property  within  thirty 

days  after  its  determination. 

Writs, bonds,      k  2968.  Such  writs,  with  the  proper  return  thereon,  and 

&c.,  to  be  re-,'*-  ,  ,  ,'t  ^  .   ^  n      ■  ^  n     t 

turned  to  the  the  Douds  taken  under  the  provisions  oi'  either  oi  the  two 
legis  er.       |^^^  scctlons,  iiiust  bc  returned  to  the  register  of  the  court 

from  which  the  writ  issues. 
Jiaintm-iuT-  §  2969.  If  the  claim  of  the  plaintiff  is  sustained,  the  court 
tains  his  may  direct  that  if  its  decree  in  relation  to  such  property  is 
not  performed  within  a  specified  time,  execution  may  issue 
on  the  bond  of  the  defendant  for  all,  or  such  portion  of  its 
penalty  as  the  court  may  determine,  under  all  the  circum- 
stances. 

§  2970.  If  the  plaintiff  is  unsuccessful,  and  fails  to  deliver 

piahftitf  and  ^^^  property  to  the  defendant  within  thirty  days  after  the 

his  sureties  if  determination  of  the  suit,  he  and  his  sureties  are  liable  to  an 

action,  and  in  case  of  a  recovery,  to  damages  not  exceeding 

fifty  per  centum  on  the  value  of  the  j)roperty. 
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CHAPTER  VII. 

OF   INJUNCTIONS,  AND   THE   APPOINTMENT   OF   EECEIVEES. 

Sec.  Sec. 

29*71.  Bj  whom  granted.  2979.  Damages  for  delay  on  dissolution 

2972.  Injunction  of  a  judgment  is  a  re-  of  injunction. 

lease  of  errors.  i  2980.  The  bond,   on  dissolution   of  an 

2973.  Bond  and  security   required  on  ,  injunction,  has  the   force  of  a 

injunction  of  judgments.  judgment;  execution  issues. 

2974.  On  grant  of  injunction  after  re-   2981.  Execution  for  costs. 

covery  of  land,  bond  aud  secu-    2982.  If  injimction  of  a  judgment  is  dis- 
rity  required.  solved,  pending  the  suit,  a  re- 

2975.  In  other  cases  bond  for  the  dam-  funding  bond  is  required. 

ages  required.  298S.  Motion  to  dissolve  may  be  made 

3976.  Apphcation  refused  by  one  cir-  iu  vacation. 

cuit  judge  not  to  be  granted  by  2984.  Appeal  to  the  supreme  coiu't  on 

another ;  if  refused  by  chancel-  orders    dissolving   judgments, 

lor,    may  be   examiued    by   a  and  heard  at  first  term, 

judge  of  the  supreme  court.  2985.  Notice  of  an  iujimction  of  a  judg- 

2977.  Apphcation  not  to  be  made  to  ment  served  on  the  attorney  is 

supreme  court  judge  in  the  first  valid. 

instance.  2986.  Receivers  appointed  only  by  the 

2978.  Refusal  to  grant  injunction  to  be  chancellor. 

indorsed  on  the  bilL 

§  2971.  Injunctions  may  be  granted  by  the  judges  of  the  By  whom 
supreme  and  circuit  courts,  cbancellors,  and  no  other  officers.  ^"^'^^ 
§  2972.  An  iniunction  obtained  by  a  defendant  to  a  iuda;-  iiymction  of 

X     X  1  J.         X.  J-  1.-U  1.  'to    judgment  IS  a 

ment  at  law,  to  stay  proceedings  thereon,  operates  as  a  re-  release  of  er- 
lease  of  errors  as  to  such  defendant.  ''°''^' 

§  2973.  No  injunction  must  issue  to  stay  proceedings  after  oninjunc- 
judgment,  in  a  personal  action,  until  the  party  at  whose  ap-  ment"^bind^* 
plication  the  writ  issues,   gives  bond  and  security  in  double  r^quired.'"^ 
the  amount  of  such  judgment,  payable  to  and  approved  by 
the  register,  conditioned  on  the  dissolution  of  such  injunc- 
tion, to  pay  the  amount  of  the  judgment  enjoined,  with  in- 
terest, and  also  such  damages  and  costs  as  may  be  decreed 
against  such  party. 

§  297-1.  No  injunction  must  issue  to  stay  proceedings  at  on  grant  of 
law  after  judgment  in  any  action  for  the  recovery  of  lands,  afters' 
unless  the  party  give  bond  and  security,  payable  to  and  ap-  [/^J^^^f^, 
proved  by  the  register,  in  such  sum  as  the  officer  granting  cuiity  re- "  ' 
the  application  directs,  conditioned  for  the  payment  of  the  '^"'"''' 
damages  in  such  judgment  if  enjoined,  and  also  all  dam- 
ages and  costs  which  the  plaintiff  in  such  judgment  sustains, 
by  the  suing  out  such  injunction,  if  the  same  is  dissolved, 

§  2975.  In  other  cases,  the  party  must  give  bond  with  in  other  ca- 
security  in  such  sum  as  the  officer  granting  the  application  paythe  dam- 
directs,  payable  to  and  approved  by  the  register,  and  condi-  rs°requii"eT'' 
tioned  to  pay  all  damages  which  any  person  may  sustain,  by 
the  suing  out  of  such  injunction,  if  the  same  is  dissolved. 

§  2976.  If  any  application  is  made  to  a  circuit  judge  for  Application 
an  injunction,  and  refused,  no  other  circuit  judge  can  act  on  one^dr^ut 
the  application,  but  the  application  may  be  made  to  a  chan-  •{"''^'^  "°*  *° 
cellor  or  judge  of  the  supreme  court ;  if  refused  by  a  chan-  by  another, 
cellor,  it  may  be  renewed  to  a  judge  of  the  supreme  court.,  bylv'dwn-^'^ 


ions 
ecove- 
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ceiiwmaybe  "but  HO  otlier  officcr;  and  if  refused  by  a  judge  of  the  supreme 

judge  of  su-   court,  cannot  be  renewed. 

preme  court.      .  2977,  -^q   replication  must  be  made  to  a   judge  of  the 

Application  ^  _   J-  .     .  ,.  ,-,  •/    i  i 

not  made  to  suprcmc  court,  lor  an  mj unction  or  other  equitable  process, 
coSrtjSdge  which  may  be  granted  by  any  other  judge  or  officer,  unless 
unless  re-     ^]^g  samc  has  bccu  made  to  such  other  judge  or  officer  and 

luseu  Dy  an-  . 

other.         reiused  by  him. 

Refusal  to         §  2978.  When  ail  application  for  an  lujunction  is  rcfuscd, 
uon''to'be!n-  thc  officcr  to  whom  the  same  is  made,  must  indorse  his  refu- 
dorsedon     qqI  qj^  the  bill  and  sign  his  name  thereto;  and  any  one  eras- 
ing such  indorsement,  is  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  must  be  lined  not  less  than  five  hundred 
dollars. 
On  diHsoiu-        §  2979.  Whenever  an  injunction  to  stay  proceedings  in 
junction"      an  action  is  dissolved,  on  a  final  hearing,  the  chancellor  may 
grated  for    clecrec  six  per  centum  damages  on  the  amount  of  money  for 
delay.  which  such  judgment  was  enjoined,  if  of  opinion  that  the  in- 

junction was  obtained  for  delay. 
Effect  of  bond  §  2980.  A  boud  to  eujoiu  proceedings  at  law  onajudg- 
mtioTo'f  in-  ment  for  money,  upon  the  dissolution  thereof,  in  whole  or 
junction  of  a  {^  part,  either  upon  an  interlocutory  or  final  decree,  has  the 
force  and  effect  of  a  judgment;  and  being  certified  by  the 
register  to  the  clerk  of  the  court  in  which  the  judgment  was 
Execution  on  rendered,  execution  may  issue  against  any  or  all  the  obligors 
uuch  bonds,  thereto,  for  the  amount  of  such  judgment  which  has  been 

enjoined,  interest  and  the  damages  decreed. 
Execution  for      §  2981.  Thc  register  may  also  issue  execution  for  costs,  if 
costs.  decreed  against  the  party  obtaining  the  injunction,  against 

any  or  all  the  parties  to  the  bond. 
H  injunction      §  2982,  Whencvcr  an  interlocutor}^  decree  is  made  dis- 
meVtlsdis-   solving  an  injunction  to  stay  proceedings  on  a  judgment  at 
solved  psnd-  ^^^y^  the  chaiiccUor  must  require  of  the  defendant  a  refund- 
refunding  '  ing  bond,  in  double  the  amount  of  the  sum  enjoined,  paya- 
bond  requir-  -^-^^  ^^  ^^_^^  ^^  -^^  approvcd  by  the  register,  conditioned  to  re- 
fund the  money  and  interest  he  may  collect  on  the  judgment, 
if  the  same  is  on  the  final  hearing  of  the  bill  perpetually  en- 
joined; and  the  court  may  render  a  final  decree  on  such  bond 
against  any  or  all  the  parties  thereto. 
Motion  to  §  2983,  A  defendant  may  move  to  dissolve  an  injunction 

yacauon.'"    in  vacatiou,  before  the  chancellor  of  the  division  in  which 
the  bill  is  filed,  either  for  want  of  equity  or  on  the  coming  in 
of  the  answer,  to  be  heard  on  certified  copies  of  the  bill  and 
answer ;  but  ten  days'  notice   of  such  application  must  be 
given  to  the  plaintiff'  or  his  solicitor. 
Appeals  may      §  2984.  An  appeal  lies  to  the  supreme  court  on  all  inter- 
the*'suTreme  locutory  ordcrs,  in  term  time  or  vacation,  dissolving  injunc- 
Si-der  ""^  ""'^  tions,  which  must  be  heard  and  determined  at  the  first  term 

after  the  appeal  is  taken. 
Notice  of  in-       §2985.  Noticcs  of  iujuuctions,  or  other  restraining  pro- 
i"t^rajudg-  cess,  staying  proceedings  in  suits  or  on  judgments  at  law, 
ment  served^  scrved  upoR  the  attomcy  of  the  party  on  whom  such  injunc- 
ney  is  valid,  tioii  or  proccss  is  to  Operate,  are  valid. 
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§  2986.  Eeceivers  can  only  be  appointed  by  the  chancellor,  Receivers 
and  when  the  application  is  made  in  vacation,  reasonable  chTnceiufr.*'''' 
notice  of  the  time  of  such  application,  and  the  person  to 
whom  it  will  be  submitted,  must  be  given,  or  a  good  reason 
shown  to  the  chancellor  for  the  failure  to  give  the  same. 


CHAPTER  YIII. 

creditors'  bills. 

Sec.  I  Sec. 

2987.  Creditors'    bills,    AS'hen   and   by  j  2989.  Answers  to  such  bills  compelled. 

whom  filed.  2990.  Answers  not  evidence  ou  an  in- 

2988.  Bills  for  discovery  of  fraudulent 

conveyances  or  collusive  judg- 
ments. 


dictment  for  fraud. 


§  2987.  When  an  execution  for  money  from  anj^  court  creditors' 
has  been  issued  against  a  defendant,  and  is  not  satisfied,  the  forcVcoilec- 
plaintiif,  or  the  person  for  whose  benefit  such  execution  is  ^^^^^f  i'^^s- 
sued  out,  may  file  a  bill  in  chancery  against  such  defendant, 
to  compel  the  discovery  of  any  property  belonging  to  him, 
or  held  in  trust  for  him ;  and  to  prevent  the  transfer,  pay- 
ment, or  delivery  thereof  to  such  defendant,  excejDt  when 
the  trust  has  been  created  by  or  proceeded  from  some  other 
person  than  the  defendant  himself;  and  the  court  may  bring- 
any  other  party  before  it,  and  decree  such  property,  or  the 
interest  of  the  defendant  tlierein,  to  the  satisfaction  of  the 
sum  due  the  plaintiff, 

§  2988.  A  bill  for  discovery  may  be  filed,  and  the  defend-  Binfordis- 
ant  compelled  to  answer  such  bill,  where  the  defendant  is  coveryofcoi- 

1  t        ■  ,1     T  ■  o -1    _eL>_  _      1-1  .         -I  lusivejuflg- 


charged  with  having  confessed  or  suffered  a  judgment,  where  ments. 
no  portion,  or  a  part  only  of  such  judgment  is  due,  with  the  con"veyances 
intent  to  hinder,  delay,  or  defraud  creditors,  or  with  having 
conveyed  his  j)roperty  with  the  like  intent. 

§  2989.  A  defendant  may  be  compelled  to  answer  a  bill  in  Answers  to 
chancery,  charging  him  with  any  fraud  affecting  the  rights  compel. 
or  property  of  others. 

§  2990.  No  answer  made  to  a  bill  under  the  provisions  of  Not  evidence 
the  two  preceding  sections  can  be  read  in  evidence  against  ment  for" 
the  defendant,  on  an    indictment  for  any  fraud  charged  in  ^^^^^' 
the  bill. 
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CHAPTER  IX. 


OF  THE   RESIGNATION,  DEATH,  AND  REMOVAL   OF  TRUSTEES. 


Sec. 
299L 

2992. 

2993. 

2994. 

2995. 
2996. 


Trustee  may  resign  on  applica- 
tion to  the  register. 

Notice  of  the  application  by  ad- 
vertisement. 

Trustee  to  account  and  settle  be- 
fore resignation. 

Payments  are  valid,  but  tlie  ac 
counts  only  conclusive  against 
the  trustee. 

New  trustee  appointed.  Bond, 
if  necessary. 

On  death  of  trustee,  register  ap- 


Sec. 

points  another.    Bond  in  such 
cases. 

2997.  Notice  of  the  application  to  ap. 

point. 

2998.  Guardians    for   infants   in  such  i 

cases. 

2999.  Causes  of  removal  of  trustee,  on 

petition,  &c.,  to  the  chancery 
court. 

3000.  New  trustee  appointed  by  th« 

court  in  such  cases. 


Resignation       §  2991.  When  any  express  trust  is  created  by  will  or 

of  trustee.     (Jeed,  tlie  trustee  may  resign  on  application  to  tlie  register  of 

tlie  district  where  the  trust  property,  or  the  most  valuable 

portion  of  the  same,  is,  or  of  the  district  in  which  the  trustee 

resided  when  he  was  appointed  trustee. 

§  2992.  Notice  of  such  application  must  be  given  in  such 
paper  as  the  register  may  direct,  for  six  successive  weeks, 

§  2993.  The  trustee  must  render  a  full  account,  and  pay 
over  to  the  parties  entitled  to  the  same,  or  to  the  register,  all 
moneys  due  by  him. 

§  2994.  ISTo  account  so  taken,  is  conclusive  on  any  of  the 
parties  interested  in  the  trust ;  but  the  trustee  may  be  re- 
quired to  account  up  to  the  time  of  granting  the  appHcation, 
in  the  same  manner  as  if  no  proceedings  had  been  had  ;  ex- 
cept that  he  is  entitled  to  the  benefit  of  all  payments  made 
by  him  under  the  provisions  of  the  preceding  section. 

§  2995.  The  register,  on  the  granting  of  such  application, 
may  appoint  a  trustee,  and,  if  necessary  to  protect  the  par- 
ties interested  in  the  trust  property,  may  require  the  neces- 
sary bond  of  such  trustee. 

§  2996.  Upon  the  death  of  a  trustee  of  such  express  trust, 
the  register  of  the  district  in  which  the  trust  property,  or  the 
most  valuable  portion  of  the  same,  is,  may,  on  the  applica- 
tion of  any  party  in  interest,  appoint  a  trustee,  and  may  also 
?r™tef  ^"*  require  of  him  a  bond,  as  under  the  23receding  section. 

§  2997.  All  the  parties  interested  in  such  trust  property 
must  have  ten  days'  personal  notice  of  such  application,  or 
by  publication  for  thirty  days  in  such  paper  as  the  register 
may  direct. 

§  2998.  In  any  proceeding  to  appoint  a  trustee  before  the 
register,  he  has  authority,  where  minors  or  lunatics  are  inter- 
ested, to  appoint  guardians  for  their  defence,  and  to  protect 
their  interest. 

2999.  Upon  the  petition  or  bill  of  any  person  interested 
in  the  execution  of  a  trust,  the  court  of  chancery  may  re- 
move any  trustee  who  has  violated  or  threatened  to  violate 
trust ;  who  is  insolvent,  or  whose  insolvency  there  is 


Notice  of  tlie 
application. 

Trustee  to 
account  and 
settle  before 
resignation. 

Such  ac- 
counts not 
conclusive. 


Payments 
under  them 
are  valid. 

New  trustee 
appointed. 

Bond  if  ne- 
cessary. 

On  death  of 
trustee  regis 
ter  appoints 
another. 


Notice  of  ap- 
plication to 
appoint. 


Guardians 
for  infants, 
&c.,  in  such 
cases. 


Causes  of  re- 
moval of 
trustee  on 
petition  to 
the  chancery  ,  . 
court.  niS 
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good  reason  to  apprehend ;  wlio  lias  removed  from  the  state, 
or  who,  for  any  other  cause,  is  an  unsuitable  person  to  exe- 
cute the  trust;  or  the  court  may  require  such  bonds  as  Avill 
effectually  protect  the  interest  of  the  parties. 

§  3000.  Such  court  has  authority  to  appoint  a  new  trustee  New  trustee 
in  the  place  of  a  trustee  removed,  or  may  cause  the  trust  to  ^^  ^^^^  '^^^^^ 
be  executed  by  one  of  its  own  officers. 


CHAPTER  X. 


OF   ISSUES   OUT   OF   CHANCERY. 


Sec.  '  Sec. 

3001.  Issues  of  fact  tried  by  a  jury    3003. 

before  the  chancellor  or  before 
any  circuit  court.  ! 

3002.  Evidence  in  such  trials.     Parties  | 

examined.  \ 


Proceedings  to  summon  a  jury 
before  the  chancellor  to  try 
such  issues,  &c. 


§  3001.  Whenever  it  is  necessary  for  any  fict  to  be  tried  issues  of  fact 
by  a  iury,  the  court  must  direct  an  issue  to  be  made  up,  set-  *"l^py^i^" 

•  />        1        1  1         1  •  no  1  -1  1  ""y  before  the 

tmg  forth  cleari}^  the  true  question  oi  lact  to  be  tried ;    and  chanceuor  or 
such  issue  may  be  tried  before  the  chancellor  in  any  county  colrt.^'^'^'" 
in  his  division,  or  may  be  sent  to  a  circuit  court  in  the  dis- 
trict for  trial. 

§  3002.  Such  issue  must  be  tried  upon  the  like  evidence  Evidence  in 
as  a  suit  at  law,  together  with  such  pa  rts  of  the  bill,  answers, 
depositions,  and  other  proceedings  in  the  cause,  as  the  court 
may  order  ;  and  the  court  may  also  order  the  examination  Parties  ex- 
of  the  parties  to  the  suit,  allowing  the  other  party  to  im-  ^"""^'^• 
peach  or  contradict  such  evidence. 

§  3003.  If  such  issue  is  to  be  tried  before  the  chancellor.  Proceedings 
he  may  make  the  necessary  order  for  a  jury  to  be  summoned,  [ssu7before 
and  witnesses  to  be  subpoenaed  by  the  register  of  the  dis-  chancellor, 
trict  in  which  the  trial  is  to  be  had;  and  render  judgments 
conditional,  and  absolute,  as  the  law  directs. 


CHAPTER  XL 


OF   THE   RENDITION,    LIEN,    EFFECT,    AND   ENFORCEMENT 
OF   DECREES   AND   COSTS. 


3004.  Rules  as  to  liens  and  priority  of 

decrees  same  as  those  apphed 
to  judgments. 

3005.  Decrees  for  conveyances,  releas- 

es, (fee,  operate   as  such,  and 
the  court  may  order  them  to 


Sec. 

be   executed   by    a   commis- 
sioner. 

3006.  Decrees  k>  be  iuAvi'itiug,  and  ren- 
dered during  the  term  ;  in  dif- 
ficidt  cases,  decrees  rendered 
in  vacation. 
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Sec.  j  Sec. 

3007.  Costs   at   the   discretion   of  the  |  8012.  Decrees   enforced  by    chancery 

chancellor.  1  wiits  or  common  law  process. 

3008.  Decrees,  &c.,  enforced  by  attach- .  3013.  Return  day  of  such  process. 

ment  or  sequestration.  3014.  Sheriff  liable  for  failure  to  collect 

3009.  Decrees  for  performance  of  some  |  money,  &c. 

act  to  prescribe  the  time,  &c.  j  3015.  Rules  of  the  supreme  court  con- 

3010.  Attachment  on  affidavit  of  failure  I  firmed,    and  power  to  make 

to  perform.  I  rules  extended. 

3011.  If  attachment  not   executed,  se- 1 

questration  follows.  | 

Rules  as  to        8  3004.  ExecutioHs  issued  on  decrees  of  a  court  of  chan- 

liens  and  pn-         ^     p  „  , .  , 

ority  ofde-  cciy  lor  payment,  or  recovery  oi  money,  are  liens  upon  real 
thosra^u-^  and  personal  property  subject  to  execution,  from  their  deliv- 
^^^^  tojudg.  QYj  to  the  officer,  in  the  same  manner,  and  to  the  same  ex- 
tent ;  and  the  rules  as  to  the  priority  of  liens  from  such 
court,  are  the  same  as  in  courts  of  law. 
Decrees  for        §  3005.  Whcu  a  decrcc  is  made  for  a  conveyance,  release, 

conveyances,         ".  ,,  .  _  .<^-'.  _' 

releases,  &c.,  or  acquittaucc,  and  the  party  against  whom  the  decree  is  made 
such.^'*^  ^^  does  not  execute  the  same  by  the  time  specified  in  the  decree, 
such  decree  operates  in  all  respects  as  fully  as  if  the  convey- 
ance, release,  or  acquittance  was  made.  Or  the  court  may 
Ss°&T*may  dccrcc,  ill  default  of  the  execution  of  such  conveyance,  re- 
be  executed  leasc  or  acquittaiice,  the  same  to  be  executed  by  a  commis- 

byacommis-     .  .J-  r-    n  ,  t    ,i  '' 

sioner.  sioucr,  lu  the  name  oi  the  party ;  and  the  conveyance,  re- 
lease, or  acquittance,  when  so  executed,  is  as  valid  in  all 
respects  as  if  executed  by  the  party, 
writint^"'  §  3006.  The  chancellor  must,  when  practicable,  render 
during"  term,  his  dccrecs  iu  Writing  during  the  session  of  the  court  at  which 
May  be  ren-  the  cause  is  heard ;  he  may,  however,  in  difficult  causes, 
catfon.'"  ^^'  I'eiider  a  decree  in  vacation  within  six   months   after  the 

hearing. 
Costs  at  the  |  3007.  Costs  may  be  apportioned  at  the  discretion  of  the 
chancellor.  chanccUor ;  and  in  all  cases  where  costs  are  decreed  against 
any  party  who  has  given  security  for  the  costs,  execution 
may  issue  against  such  security. 
Decrees  &c.,  g  3008.  Courts  of  chaiiccry  may  also  enforce  their  decrees, 
attachment  ordcrs,  and  rules,  by  process  of  attachment,  against  the  party 
^on®*^"®'*""^"  or  officer  in  contempt,  or  by  process  of  sequestration  against 

his  property. 
Decree  for         §  3009.  If  a  clecrcc  is  for  the  execution  of  a  conveyance, 
of Ln  Mttr  the  delivery  of  deeds,  or  any  other  specified  act,  the  decree 
termT'&c*'^^  iiiust  iu  all  such  cascs  prescribe  the  time  within  which  such 

act  is  to  be  performed. 
Attachment       §  3010.  TJpon  ail  affidavit  being  filed  with  the  register  by 
of  feuur^to  the  party  entitled  to  have  such  act  done,  his  agent  or  solici- 
decree™  """^  *^""''  stating  that  the  decree  of  the  court  has  not  been  perform- 
ed, the  register  must  issue  an  attachment  against  the  delin- 
quent party,  upon  which  he  may  be  arrested  and  committed 
to  jail,  until  he  performs  such  act,  or  he  is  discharged  by  a 
special  order  of  the  chancellor,  extending  the  time  for  the 
performance ;  and  if  such  act  is  not  performed  within  the 
time  as  extended,  another  attachment  may  issue  on  the  affi- 
davit of  the  party,  his  agent  or  solicitor. 
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§  3011.  Upon  tlie  issue  of  an  attacliment,  if  tlie  delinquent  ^^f^^^^^^^'g^., 
cannot  be  found,  a  writ  of  sequestration  may  issue  against  ecuted  se- 
tlie  estate  of  such  party  to  comj)el  obedience  to  tlie  decree.     [SuL"!* '°" 

§  3012.  Courts  of  chancery  are  authorized  to  issue  such  The  courts 

i_Giii  !•  1  J.        use  chancery 

process,  mesne  and  hnal,   as  has  been  used  m  such  courts ;  process  and 
and  all  writs  for  the  collection  of  money,  to  obtain  the  pos-  ^"rTmTei*^ 
session  of  land  or  personal  property,  in  use  in  the  common  fprce  their 
law  courts,  are  to  be  adapted  to  the  execution  of  decrees  in 
the  courts  of  chancery. 

§  3013.  Writs  from  the  court  of  chancery  for  the  collec-  Return  day 
tion  of  money,  or  to  obtain  the  possession  of  lands  or  person-  cess^^c^'^'^" 
al  jDroperty,  may  be  made  returnable  on  the  first  Mondays  of 
a  month,  to  be  specified  in  the  writ.     All  other  process  as 
the  chancellor  or  register  may  direct,  unless  the  return  is  fix- 
ed by  law. 

§  3014.  For  failing  to  collect  money  on  any   execution  sheriff's  lia- 
from  the  court  of  chancery,  the  sheriff  and  his  securities,  or  ure'to  couect 
any  or  either  of  them,  are  liable  to  the  same  penalties,  to  be  ™o"ey,  &c. 
recovered  in  the  same  manner  as  on  failure  to  collect  execu- 
tions from  the  law  courts.     The  motion  to  be  made  by  the 
plaintiff,  in  the  circuit  court  of  the  county  in  which  the  court 
from  which  the  execution  issues  is  held. 

§  3015.  All  the  rules  now  in  force,    which  have    been  Rules  of  the 
adopted  by  the  supreme  court,  not  contrary  to  the  provisions  court  m;og- 
of  this  title,  are  recognized ;  and  power  is  granted  to  such  p|f^er''grMt- 
court  to  adopt  such  other  rules  to  regulate  the  practice  of  the  ed  it  to  make 
court  of  chancery,  or  such  modifications  of  the  existing  rules 
as  they  may  deem  proper,  and  also  to  furnish  forms  of  pro- 
ceeding, to  mould  the  process  of  the  chancery  court,  and  to 
prescribe  rules  of  evidence  in  the  same,  from  time  to  time,  as 
experience  may  determine,  that  the  existing  rules  do  not  ful- 
ly meet  the  ends  of  public  justice. 


CHAPTER  I. 

OF    APPEALS. 


Sec. 
3016. 


3017. 

3018. 
3019. 


Appeals  allowed  to  supreme 
court  on  all  final  judgments, 
as  matter  of  right. 

Appeals  taken  by  the  state  ope- 
rates as  supersedeas  without 
bond. 

Adverse  party  to  have  notice  of 
appeal. 

Appeal  not  to  supersede  execu- 
tion without  bond  taken  and 
approved. 


Sec. 
3020. 


3021. 
3022. 

3023. 


If  decree  before  the  performance 
of  an  act  other  than  the  pay- 
ment of  money,  the  chancellor 
fixes  the  bond. 

Liability  for  taking  insufficient 
security  on  appeal  bonds. 

Ap])ellant  to  have  a  ti'anscript 
of  the  record,  and  a  certifi- 
cate of  the  appeal  citation. 

Penalty  of  bond  on  appeal  of 
cliiimant  in  the  trial  of  the 
right  of  property. 
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[title  5, 


Sec. 

8024.  Damages  when  suet  judgment  is 
affirmed. 

3025.  Party  appealbg  from  judgment 

of  recovery  of  slaves,  to  give 
bond  for  their  hire. 

3026.  On  affirmance  execution  for  the 

hire  on  motion. 

802*7.  Damages  on  affirmance  of  judg- 
ment in  detinue. 

3028.  Liabihfcy  of  the  clerk  for  delay 
in  furnishing  a  transcript,  or 
for  imperfection  in  the  record. 

8029.  Certificate  of  appeal  given  ap- 
pellee. 

3030.  Transcript  to   be  filed  in  the  su- 

preme court  in  three  days  af- 
ter court  meets. 

3031.  Judgment  affirmed  on  certificate 

if  record  is  not  filed. 

3032.  If  a  bond  is   filed,  ten  per  cent. 

damages  on  affirmance. 


Sec. 

3033.  Damages  in  all  cases  of  money 

judgments. 

3034.  Judgment  or  decree  if  reversed, 

may  be  rendered  or  remanded 
by  the  court. 

3035.  Notice  to  appellee  when  non-res- 

ident. 

3036.  Confession  of  judgment  releases 

errors. 

3037.  Clerical  errors   corrected  at  ap- 

pellant's cost. 

3038.  On  death  of  either  party  cause 

revived  as  to  his  representa- 
tive, 

3039.  Appeals  barred  if  not  taken  in 

two  years. 

3040.  No  appeal  allowed  without  se- 

curity for  costs  when  no  bond 
is  given  to  supersede,  <fec. 


Appeals  from 
final  judg- 
ment aa  mat- 
t  er  of  right 
to  supreme 
c  ourt. 


Appeals  l)y 
the  state. 


On  appeal 
adverse  par- 
ty to  have 
notice  by  ci- 
tation. 


Appeal  not  to 
supersede 
execution 
unless  bond 
be  taken  and 
approved. 


If  decree  be 
for  perform- 
ance of  an 
act  besides 
payment  of 
money  the 
chancellor 
fixea  bond. 


§  8016.  From  any  final  judgment  or  decree  of  the  clian- 
cery,  circuit  or  probate  courts,  exce]3t  in  sucli  cases  as  are 
otherwise  directed  by  law,  an  appeal  lies  to  the  supreme 
court,  for  the  examination  thereofj  as  matter  of  right,  on  the 
application  of  either  party,  or  their  personal  representatives, 
and  the  clerk,  register,  or  judge  of  probate,  must  certify  the 
fact,  that  such  appeal  was  taken  and  the  time  when,  as  part 
of  the  record,  which  gives  the  supreme  court  jurisdiction  of 
the  case. 

§  8017.  When  judgment  has  been  rendered  against  the 
state,  unless  such  judgment  is  final  in  favor  of  a  citizen,  the 
solicitor  shall,  if  he  thinks  it  proper,  take  an  appeal  to  the 
supreme  court,  which  operates  as  a  supersedeas  of  the  judg- 
ment, without  bond  and  surety ;  but  no  damages  can  be  given 
against  the  state  on  afi&rmance. 

§.  3018.  The  register,  clerk  of  the  circuit  court,  and  judge 
of  probate,  must,  on  the  application  of  either  of  the  j)arties, 
their  agent  or  attorney,  after  final  judgment  or  decree  in  any 
cause,  upon  an  appeal  being  taken,  issue  a  citation  returna- 
ble to  the  next  term  of  the  supreme  court,  to  the  opposite 
party,  which  must  be  served  by  the  sheriff  on  him  or  his 
attorney,  ten  days  before  court,  to  which  the  appeal  is  taken. 

§  3019.  The  appeal  does  not  operate  as  a  supersedeas  of 
the  judgment,  unless  bond  be  given  by  the  appellant,  in  dou- 
ble the  amount  of  the  judgment,  payable  to  the  appellee, 
with  sufi&cient  sureties  and  with  condition  to  prosecute  the 
appeal  to  effect,  and  to  satisfy  such  judgment  as  the  supreme 
court  may  render  in  the  premises. 

§  3020.  When  the  decree  rendered  is  for  the  performance 
of  any  other  act  than  the  payment  of  money,  (except  in  cases 
otherwise  provided  by  this  code,)  the  party  wishing  to  super- 
sede the  execution  of  such  decree,  must  apply  to  the  chan- 
cellor, or  register,  either  in  term  time  or  vacation,  who  must 
direct  the  amount  and  the  condition  of  the  appeal  bond. 
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§  3021.  For  taking  insufficient  security  the  clerk,  register,  Liawiity  for 
or  judge  of  probate,  is  liable  to  tbe  appellee  for  tbe  damages  fidents'^'u-' 
thereby  sustained,  unless  the  surety  was  generally  reputed  peai  Tonds". 
good   for  the  amount,  when  he  was  received ;  but  the  clerk, 
register,  or  judge  of  probate  is  not  required  to  receive  any 
one  as  surety,  who  refuses  to  answer  on  oath  as  to  his  suffi- 
ciency. 

§  3022.  The  register,  clerk,  and  judge  of  probate,  must  Transcript  of 
also,  on  the  application  of  the  appellant  or  his  attorney,  make  certificate  of 
and  deliver  to  him,  in  time  to  be  returned  to  the  next  term  ?ion!  &c.rto^' 
of  the  supreme   court,  a  full  and  complete  transcript  of  the  ^^  '^g/i^nr'' 
record  and  proceedings  in  the  cause,  together  with  his  certi- 
ficate that  the  appeal  was  taken,  and  the  time  when,  and  the 
citation  and  a  copy  of  the  appeal  bond  if  any  was  given,  with 
his  certificate,  that  it  is  a  complete  transcript  of  all  the  pro- 
ceedings in  the  cause,  and  envelop  and  seal  up  the  whole 
in  a  package  directed  to  the  clerk  of  the  supreme  court,  or 
deliver  it  to  the  attorney  applying  for  the  same. 

§  3023.  When  an  appeal  is  sued  out  by  the  claimant  on  bond'when 
a  judgment  against  him  on  trial  of  right  of  proj^erty,  and  the  appeal  is 
party  desires  to  supersede  the  judgment,  the  bond  must  be  claimant  in 
taken  in  double  the  amount  of  the  plaintiff's  judgment,  if  ^f property^' 
that  with  the  interest  is  less  than  the  valuation  by  the  jury 
of  the  property  levied  on,  and  in  double  the  amount  of  the 
assessed  value,  if  less  than  the  judgment  of  the  plaintiff, 

§  3024.  When  an  appeal  is  taken  by  the  claimant  on  the  ^^"^ff^^^ 
trial  of  the  right  of  property,  and  the  judgment  superseded,  judgment  is 
if  the  appellate  court  affirms  the  judgment  of  the  court  below,  ^®™®'^- 
it  must  render  judgment  for  ten  per  cent,  on  the  assessed 
value  of  such  property,  if  less  than  the  amount  of  the  execu- 
tion against  the  defendant ;  if  such  value  exceeds  such  ex- 
ecution, ten  per  cent,  on  the  amount  thereof  against  the 
obligors  in  the  appeal  bond. 

§  3025.  When  a  iudgment  is  rendered  for  the  recovery  of  ^'^''fy  «p- 

1.  .  11  i-r-i  pealmg  from 

slaves  m  specie,  or  the  alternate  value,  it  the  party  prosecu-  judgment  of 
ting  an  appeal  has  possession  of  the  slaves,  he  must,  if  he  de-  sUvm  to  give 
sires  to  supersede  the  judgment,  in  addition  to  the  condition  j^onjif^^r their 
of  the  bond  required  in  other  cases,  stipulate  to  pay  hire  for 
the  slaves  from  the  rendition  of  such  judgment,  and  pending 
the  appeal,  if  he  fail  to  prosecute  the  same  to  effect. 

§  3026.  Upon  the  affirmance  of  such  judgment  by  the  su-  Motion  for 
preme  court,  the  hire  of  such  slaves  may  be  recovered  by  thl'i"ire°on°'^ 
motion  in  the  circuit  court,  where  the  judgment  was  render-  affirmance. 
ed,  against  all  the  obligors  in  the  bond,  three  days'  notice  be- 
ing given  thereof 

§  3027.  Upon  the  affirmance  of  an  appeal  on  a  judgment  for  Damages  on 
the  recovery  of  chattels  in  specie,  which  has  been  superseded,  ^J^^entg  ^^ 
the  court  must  render  judgment  for  ten  per  cent,  damages  up-  detinue, 
on  the  assessed  value  of  the  chattels,  and  upon  the  damages 
on  the  detention  thereof;  but  the  damages  on  such  assessed 
value  must  not  be  collected  if  the  chattels  were  slaves,  and 
delivered  to  the  sheriff  within  thirty  days  after  the  receipt  of 
the  certificate  of  affirmance  by  the  clerk. 
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Liability  of  §  3028.  If  bj  leason  of  negligence,  or  delay  of  the  clerk, 
delay's''  ^°^  tlic  tianscript  be  not  delivered  to  tlie  appellant  or  his  attor- 
^e°t?ans?  ^^J^  ^^  ^^™®  ^^  ^®  filed,  Or  if  the  transcript  be  so  defective 
cript,  &c.  that  the  supreme  court  cannot  proceed  thereon,  the  clerk  for- 
For  imper-  fcits  to  the  party  aggrieved  the  sum  of  two  hundred  dollars, 
record.  "^"'^  and  is  further  liable  to  him,  in  an  action  on  the  case,  for  all 

damages  sustained  by  his  neglect  or  delay. 
Certificate  of     §  8029.  When  an  appeal  is  taken,  the  clerk,  register,  or 
^TCn^'appet*^  judge  of  probatc,  must,  on  the  application  of  the  appellee, 
lee;  its  con-  make  and  deliver  to  him  a  certificate  of  the  iudgment  or  de- 
cree  ujDon  which  the  appeal  has  been  taken,  specifying  parti- 
cularly the  judgment  or  decree,  the  amount  of  the  same  if  for 
money,  the  parties  thereto,  and  when  rendered,  and  that  an 
appeal  has  been  taken  thereon,  with  a  statement   of  the 
obligors  in  the  bond  to  snpersede  the  judgment  or  decree,  if 
one  has  been  given, 
be  med'with      §  2^3^-  The  transcript  of  the  record  and  the  certificate 
clerk  of  the    must  bc  filed  with  the  clerk  of  the  supreme  court,   on  or  be- 
cXtbythe  fore  the  third  day  of  the  term  to  which  the  appeal  is  taken, 
the  terS  °^  ^^^^l  the  causc  must  be  tried  at  the  first  term,  unless  good 
cause  be  shown  for  a  continuance.     If  the  citation  has  not 
been  executed  on  the  appellee  ten  days  before  the  commence- 
ment of  the  court,  the  cause  will  not  stand  for  trial  until  the 
next  succeeding  term. 

§  8081.  If  an  appeal  is  taken,  and  the  transcript  of  the 

firnTed  on     rctiord  is  uot  filed  within  the  first  three  days  of  the  court,  it 

the*record  be  is  thc  duty  of  the  court,   on  the  motion  of  the  appellee,  to 

not  filed,  &c.  affirm  the  judgment  or  decree  of  the  court  below,  upon  the 

production  by  him  of  the  certificate  of  the  register,  clerk,  or 

judge  of  the  probate  court,  that  an  appeal  has  been  taken  to 

the  supreme  court.     For  good  cause  shown,  the  court  may 

reinstate  the  cause  during  the  term,  on  payment  of  costs. 

On  affirm-         §  8032.  Whcu  boud  with  surety  has  been  executed  on  an 

cratd'ama-'  appeal,  and  the  judgment  thereby  suspended,  if  the  supreme 

geagiveniia  court  afiirms  the  iudgment  of  the  court  below,  it  must  also 

filed.  render  judgment  against  all  or  any  of  the  obligors  in  the 

bond,  for  the  amount  of  the  affirmed  judgment,  ten  per  cent. 

damages  thereon,  and  the  costs  of  the  supreme  court. 

Damages  in       §  8088.  Thc  preceding  section  applies  to  all  cases  where  a 

m^oney'^judg- judgment  or  decree  is  rendered  for  money,  whether  debt  or 

"^«°'=-         damages. 

Judgment  or  §  8084.  Tlic  suprcmc  court  may,  upon  the  reversal  of  any 
b^rlve^sed  judgment  or  decree,  remand  the  same  for  further  proceed- 
tdor'^rSr^  iugs.  Or  rcudcr  such  judgment  or  decree  as  the  court  below 
ed.  should  have  rendered,  when  the  record  enables  them  to  do  so. 

Notice  of  ap-  §  8085.  Whcu  thc  appellee  is  a  non-resident,  and  has  no 
peUeeVhm  attomcy  or  agent  within  the  state  to  receive  notice  of  the  ap- 
he  is  anon-  peal,  oath  in  writing  being-  made  of  the  fact,  the  supreme 

resident.  ^  ,  t  *?  ?  .  ,  ^  ^•      \-  i   •    i     • 

court  may  direct  notice  to  be  given  by  pubucation,  which  is 
as  effectual  as  actual  notice. 
Confession  of      §  8036.  A  coiifcssion  of  judgment  is  in  law  a  release  of  er 

judgment  re- 
leases  errors,  -i  »-'■'■  >=• 
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§  8037.  No  cause  must  be  reversed  by  the  supreme  court  clerical  er- 
for  any  miscalculation  of  interest,  or  other  clerical  mistake  ed'^at'appe'-' 
in  entering  judgment,  but  on  motion  of,  and  at  the  costs  of '■■^"^''^ ''°^*- 
the  appellant. 

§  8038.  Upon  the  death  of  either  party  to  an  appeal  being  on  the  death 
suggested,  if  the  cause  cannot  proceed  without  new  parties,  tycLusere"' 
the  cause  may  be  revived,  either  for  or  against  such  party,  hlrrtpreseu- 
on  the  production  of  letters  testamentary,  or  of  administra-  t^^^e- 
tion  ;  but  citation  must  issue  from  the  appellate  court  to  all 
who  are   thus  made   defendants,    unless  they   appear  and 
waive  it. 

§  3039.  When  either  party  to  a  judgment  or  decree  dies  Appeal  on 
after  judgment  or  decree  rendered,  and  before  appeal  taken  eith^  party 
thereon,  an  appeal  may  be  prosecuted,  in  the  name  of,  or  ^"^'■t'''^*|f" 
against  the  legal  representative  of  the  deceased,  on  producing 
satisfactory  evidence  to  the  clerk,  judge  of  probate,  or  regis- 
ter, of  the  death  of  the  party,  and  grant  of  letters  testamen- 
tary, or  of  administration. 

§  3040.  Appeals  under  this  title,  except  in  such  cases  as  a  Appeals  to 
different  time  is  prescribed,  must  be  taken  within  two  years  two  y^ea°s.° 
from  the  rendition  of  the  judgment  or  decree;  but  the  pro- 
visions of  this  section  do  not  apply  to  existing  judgTaents  or 
decrees. 

^  3041.  No  appeal  can  be  taken  without  giving  bond  to  secirity  for 

o  JL  i.        ^  ^  o  o  costs  reQUir- 

supersede  the  execution  of  the  judgment  or  decree,  unless  the  ed  in  aii  ca- 
appellant  give  security  for  the  costs  of  such  appeal,  to  be  ap-  appraiTond 
proved  by  the  clerk,  register,  or  judge  of  probate ;  the  names  '^  ^°^  ^'^^"• 
of  such  securities  to  be  certified  with  the  record  to  the  appel- 
late court,  and  execution  may  issue  against  such  securities 
for  the  costs  in  such  court,  and  the  costs  of  the  transcript,  if 
decided  against  the  appellant. 


FEES  IN  CIVIL  CASES. 

CHAPTER  I. 

FEES  OF  CLERKS  OF  THE  CIRCUIT  AND  SUPREME  COURTS, 
JUDGES  OF  PROBATE,  REGISTERS  IN  CHANCERY,  SHERIFFS 
AND  CORONERS,  ATTORNEYS  AT  LAW,  JUSTICES  OF  THE 
PEACE   AND   CONSTABLES. 

§  3042.  Clerks,  sherifis,  and  other  officers  hereinafter 
named,  are  entitled  to  receive  for  the  services  hereinafter 
mentioned,  the  fees  thereto  respectively  annexed,  and  no 
more,  to  be  paid,  taxed,  and  collected  in  the  manner  herein- 
after directed. 
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Clerk  of  the       §  8043.  Clerks  of  circuit  court: 

circuit  cour .  j,^^  evcrj  summons  and  complaint $     1  00 

Eacli  copy  thereof 20 

When  the  complaint  is  over  two  hundred  words,  for 

each  copy,  for  each  hundred  words 10 

Entering  a  sheriff's  return,  or  copy  thereof 15 

Docketing  cause,  to  be  charged  but  once 15 

Entering  appearance 15 

Filing  pleas,  demurrer,  or  other  pleadings,  for  each .  5 
For  every  order  made  in  court,  not  otherwise  pro- 
vided for 25 

For  copy  thereof 20 

For  every  jury  trial,  swearing  jury  and  witnesses. .       1  00 

For  entering  up  judgment,  or  copy  thereof 20 

For  scire  facias,  or  notice  in  the  nature  thereof 50 

For  every  execution  and  recording  return 50 

For  copy  thereof 25 

For  recording  the  award  of  arbitrators,  receivers, 

auditors,  &c.,  for  every  hundred  words 15 

For  issuing  attachment  thereon 20 

For  taking  bond  for  certiorari,  supersedeas,  or  appeal.  60 

For  copy  thereof 20 

For  fihng  such  bond 10 

For  issuing  subpoena  for  a  witness  or  witnesses ....  25 
For  administering  an  oath  in  court,  not  relating  to 
the  trial  of  a  suit  then  pending,  and  certifying  the 

same 25 

For  filing  attachment 10 

For  each  summons  for  garnishee  or  garnishees  on 

such  attachment 20 

For  swearing  and  taking  the  examination  of  gar- 
nishee, and  entering  the  same  of  record 60 

Or  for  each  hundred  words 16 

For  order  to  advertise,  or  order  of  survey,  and  copy 

thereof 40 

For  recording  each  survey  in  a  surveyor's  report, 

with  its  references 25 

For  each  copy  thereof,  for  every  hundred  words ...  16 

For  commission  to  take  depositions 50 

For  copy  of  interrogatories  accompanying  such  com- 
mission, for  every  hundred  words 15 

For  filing  each  deposition 15 

For  writ  of  ad  quod  damnum,  or  writ  in  the  nature 

thereof 50 

For  recording  the  return,  and  inquest  thereon,  for 

every  hundred  words 15 

For  writ  of  certiorari,  prohibition,  mandamus,  or  writ 

in  the  nature  thereof 50 

For  filing  the  same,  and  return 10 

For  making  a  complete  record  of  a  cause  after  final 
judgment,  with  certificate,  or  copy  thereof,  for 

every  hundred  words 15 
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For  copy  of  any  paper  not  herein  otherwise  provided 

for,  for  every  hundred  words $     0  15 

For  a  search,  out  of  term  time,  for  any  thing  above  a 

year's  standing,  when  no  copy  is  required 15 

For  every  certificate  to  which  the  seal  of  of&ce  is  re- 
quired, and  affixing  seal 50 

For  taking  any  and  every  bond 50 

For  necessary  certificate,  not  otherwise  provided  for, 

or  a  copy  thereof 15 

For  every  order,  or  continuance  in  court 5 

For  all  other  official  duties  for  which  no  express  pro- 
vision is  made  by  law,  to  be  paid  from  the  county 
treasury,  such  sum  as  may  be  allowed  by  the  court 
of  county  commissioners  for  such  services,  not  ex- 
ceeding     150  00 

§  3044.  Registers  in  chancery : 

For  each  subpoena  on  a  bill $     0  50  Serr/° 

For  any  other  subpoena 25 

For  entering  each  return  thereof 10 

For  entering  each  decree 75 

For  copy  of  bill  or  answer,  for  every  hundred  words  15 

For  each  report 2  50 

For  taking  an  account,  swearing  witnesses,  &c.,  for 

each  day  whilst  engaged  therein 3  00 

For  taking  every  bond 1  00 

For  appointing  trustee,  and  recording  resignation, 

removal,  or  death 1  00 

For  issuing  each  notice 25 

For  making  abstract  of  bill  for  publication,  for  every 

hundred  words  in  abstract 20 

For  each  execution,  or  order  of  sale 75 

For  making  a  complete  record,  for  every  hundred 

words,  and  certificate,  or  copy  thereof 15      "^ 

For  making  a  deed  to  property  sold 2  00 

For  each  certificate,  and  official  seal 25 

For  each  paper  or  record  not  included  in  the  above, 

for  every  hundred  words  recorded  or  copied ....  15 

Commissions  on  sales :  for  the  first  hundred  dollars,  two 
per  cent. ;  for  all  over  one  hundred  dollars  and  under  one 
thousand  dollars,  one  per  cent. ;  for  all  over  one  thousand 
dollars,  one-half  of  one  per  cent. ;  which  commissions  must 
be  calculated  upon  the  amount  for  Avhich  the  property  sold. 
For  services  rendered  in  the  settlement  of  estates  for  dece- 
dents, transferred  under  the  provisions  of  section  1910,  the 
same  fees  as  judges  of  probate. 

For  all  other  services  for  which  no  compensation  is  herein 
specifically  provided,  such  fees  or  compensation  as  the  chan- 
cellor may  direct. 

§  3045.  Clerk  of  the  supreme  court :  cierk  of  su- 

The  clerk  of  the  supreme  court  is  entitled  to  double  the  pr^mc  court. 
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fees  allowed  by  law  for  like  services  to  the  clerk  of  tlie  cir- 
cuit court.* 
Probate  §  8046.  Probatc  judges  : 

judges.         Yqy  all  orders,  on  presenting  a  will  for  probate ....  $     0  50 
For  examination  of  witnesses,  and  order  admitting 

will  to  record 1  00 

For  presiding  on  the  trial  of  a  contested  will,  or  other 

jury  trial 2  00 

For  granting  letters  testamentary,  or  of  administration       1  00 
For  taking,  approving,  and  recording  bond,  and  en- 
tering order  of  appraisement 1  00 

For  granting  order  of  appraisement  or  sale 50 

For  issuing  copy  of  appraisement  or  sale 25 

For  order  to  record  inventory,  appraisement  and  sale, 

each 25 

For  order  removing  executor,  administrator  or  guar- 
dian        2  00 

For  granting  and  issuing  letters  of  guardianship,  tak- 
ing, approving,  and  recording  bond 1  50 

For  order  appointing  commissioners  to  divide  real 
or  personal   estate,   and  for  issuing  writ  to  the 

sheriff 1  00 

For  approving  and  entering  order  thereon 50 

For  order,  on  petition  to  sell  real  estate,  appointing 

a  day  for  hearing,  and  orders  for  notices 1  00 

For  appointing  guardians  ad  litem  for  the  sale  of 

land,  and  giving  notice  to  such  guardian 1  00 

For  examining  testimony,  and  making  decree  to  sell 

land 2  00 

For  order  approving  sale  and  recording  same 50 

For  hearing  application  for  dower,  issuing  writ,  en- 
tering all  necessary  orders,  and  allotting  dower. .       2  50 
For  examining,  stating,  and  reporting  the  accounts 
of  executors,  administrators,  and  guardians,  for  set- 
tlement, order  appointing  guardians  ad  litem,  day 

*  The  clerk  of  the  supreme  court  is  entitled  to  the  following  fees,  under  the 
act  of  1851-2 : 

For  docketing  cause 25  cents. 

Entering  attorney 25  " 

Filing  transcript 50  " 

Writ  of  error 25  " 

Bond 25  " 

Citation '75  " 

Argument  and  joinder 50  " 

Briefs 50  " 

Order 25  " 

Continuance 10  " 

Scire  facias 50  " 

Certiorari 50  " 

Filing  the  same,  with  retui'n 10  " 

Entering  judgment 15  " 

Certificate  to  clerk  of  court  below 50  " 

Copy  of  opinion  of  court,  for  each  hundred  words 10  " 

Execution ._ 65  '' 

Taxing  courts  (costs)  and  entering  satisfaction 80  " 

For  binding  up  records,  Ac,  in  each  case 50  " 
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for  hearing,  and  copy  for  publication $  2  00  Probate 

For  examining  vouchers,  allowing  or  rejecting,  each  5  """^  ^*^^' 

For  making  decrees  on  annual  or  partial  settle- 
ments, and  order  to  record 1  00 

For  making  all  entries  except  decrees,  on  final  set- 
tlements, and  order  to  record 2  00 

For  each  decree 25 

For  entering  all  necessary  orders  in  relation  to  insol- 
vent estates,  each  order 15 

For  issuing  all  writs,  citations,  or  notice  required  to 
be  issued  in  pursuance  of  law,  and  entering  sher- 
iff's return  thereon 50 

For  filing  each  claim  in  office,  and  giving  receipt 
therefor,  to  be  paid  by  the  person  filing  the  claim  10 

For  approving  every  bond,  except  those  of  executors, 

administrators,  and   guardians 50 

For  taking  bonds,  except  in  cases  hereinbefore  pro- 
vided for 50 

For  recording  wills,  inventories,  appraisements,  sale 
bills,  reports,  decrees,  &c.,  for  every  hundred 
words 15 

For  recording  conveyances,  for  every  hundred  words  15 

For  each  certificate,  witii  the  seal  of  office 50 

For  each  certificate  of  acknowledgment  of  a  deed, 

or  relinquishment  of  dower 50 

For  granting  retcxil  licenses,  and  filing  oath 2  00 

For  each  other  license,  not  otherwise  provided  for .        1  00 

For   order   binding   out   an   apprentice,   and   copy 

thereof 1  00 

For  each  commission  to  take  depositions 50 

For  administering  and  certifying  oaths,  not  herein 

provided  for 25 

For  presiding  in  the  commissioners'  court,  per  day . .       2  00 

Br.t  half  the  rate  of  fees  allowed  the  judge  of  probate  upon 
the  estates  of  decedents,  must  be  charged  by  him,  when  the 
estate  is  shown  by  a,ppraisement,  or  on  settlement,  to  be 
of  less  value  than  two  hundred  dollars. 

For  all  other  official  duties  for  the  compensation  of 
which  no  express  provision  is  made  by  law,  such 
sum  as  may  be  allowed  by  tlie  court  of  county 
commissioners  for  such  services,  to  be  paid  out  of 
the  country  treasury,  not  exceeding $150  00 

§  3017.    Sheriffs  :  Fees  to  sher. 

For  levying  an  attachment 1  50  ^'^^" 

For  summoning  garnishee 1  00 

For  selling  property  attached,  the  same  as  for  sell- 
ing on  a  fieri  facias. 

For  serving  a  summons,  or  other  mesne  process ...       1  00 

For  returning  summons,  or  other  mesne  process,  in 

the  sheriff 's  office 15 

For  taking  bail  bond,  and  returning  the  same 1  00 

For  summoning  each  witness 50 

35 
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Fees  ef  sher- For  empanelling  a  jury,  in  eacli  case  where  a  jury 

^®-  is  sworn _ $      50 

For  executing  a  habere  facias  possessionem 2  00 

For  making  a  deed  to  purchase  of  real  estate  sold,  or 

executed 2  00 

For  committing  a  prisoner  to  jail,  or  release 50 

For  levying  fieri  facias,  and  making  money  thereon ;  for  the 
first  hundred  dollars,  five  per  cent, ;  for  all  sums  over  one 
hundred  dollars,  and  not  exceeding  tv/o  hundred  dollars, 
four  per  cent. ;  for  all  sums  over  two  hundred  dollars,  two 
and  one  half  per  cent. :  but  no  commissions  are  to  be 
charged  on  costs. 
For  levying  a  fieri  facias,  when  sale  is  stayed  after  levy,  by 
any  restraining  order,  one  per  cent,  on  the  amount  of  the 
judgment,  to  be  j3aid  by  the  person  obtaining  such  order, 
and  to  be  taxed  for  his  benefit  if  successful,  against  the 
adverse  party,  on  the  determination  of  the  suit. 

For  collecting  execution  for  costs  only $  1  00 

For  taking  defendant  on  ca.  sa.,  and  commitment.  .        1  00 
For  making  money  on  ca.  sa.,  the  same   commis- 
sions as  are  allowed  on  fieri  facias. 
For  executing   a  condemned  person,  and  all  inci- 
dents  thereto,  to  be  paid  by  the   county 10  00 

For  summoning  a  jury  for  any  inquisition  in  the 
county,  and  attending  on  said  jury,  and  taking  in- 
quests, per  day,  when  no  other  provision  is  made 

by  law 3  00 

For  serving  subpoenas  in  chancery,  for  each  defend- 
ant        1  00 

Eeturning  the  same 15 

For  serving  scire  facias,  or  notice  in  nature  thereof, 

on  each  defendant 50 

For  serving  any  summons  not  herein  provided  for . .  50 
For  serving  an  attachment  for  contempt,  and  return- 
ing the  same,  or  rule  to  show  cause 1  00 

For  victualling  a  runaway  slave  in  jail,  per  day ....  25 

For  advertising  such  slave 1  00 

For  taking  bonds  of  every  kind 50 

For  empannelling  grand  juries,  advertising,  and  at- 
tending all  elections,  serving  all  public  orders,  of 
all  courts  in  his  county,  and  for  all  other  public 
services,  not  otherwise  provided  for  by  law,  such 
sum  as  may  be  allowed  by  the  commissioners' 
court,  to  be  paid  out  of  the  county  treasury,  not  to 

exceed 150  00 

No  fee  is  allowed  for  the  service  of  a  scire  facias,  or 
notice  in  nature  of,  against  defaulting  jurors  or  wit- 
nesses, when  the  same  are  excused  by  the  court. 
To  attorneys.      §  3018.  Attorneys  at  law  :  For  prosecuting  a  suit  in  the 
circuit  court,  when  defence  is  made  : 
When  judgment  is  rendered  for  two  hundred  dol- 
lars, or  less ^  4:  QO 
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Wlien  judgment  is  rendered  for  more  than  two  hiin-  To  attorneys  , 

dred,  and  less  than  five  hundred  dollars $  6  00 

"When  judgment  is  rendered  for  five  hundred  dollars, 

and  less  than  one  thousand  dollars 8  00 

When  judgment  is  rendered  for  one  thousand  dol- 
lars, or  more 10  00 

To  the  defendant's  attorney,  in  each  case  when  suc- 
cessful         5  00 

For  prosecuting  or  defending  a  mixed  or  real  action, 

where  the  title  or  bounds  of  land  are  in  question     20  00 
For  prosecuting  or  defending  a  suit  in  the  supreme 

court 15  00 

For  like  services  in  the  chancery  courts 15  00 

The  fees  hereby  allowed  must  be  taxed  against  the  party  " 
in  the  suit,  liable  therefor,  in  favor  of  the  other  party,  for 
the  benefit  of  the  attorney.  But  not  more  than  one  attor- 
ney's fee  must  be  taxed,  in  any  cause,  except  in  cases  other- 
wise provided  by  this  code,  and  suits  in  chancery,  when  de- 
fendants are  improperly  made  parties. 

§  3049.  Justices  of  the  peace  :  to  be  taxed  against  and  col-  justices  of 
lected  out  of  the  unsuccessful  party :  ""^  ^^''^'^^' 
For  a  summons  in  civil  cases,  and  proceedings  there- 
on to  judgment $  0  50 

For  a   warrant   in   qui  tarn   cases,    and  proceedings 

thereon  to  judgment 75 

For  subpoena  for  a  witness,  or  witnesses 15 

For  execution,  and  taxing  costs  thereon 40 

For  attachment,  bond,  and  af&davit ,  .       125 

For  summons  for  garnishee,  and  taking  examination  50 

For  judgment,  and  order  of  sale  on  attachment.  ...  25 

For  each  appeal,  or  certiorari,  including  bond,  and 

certifying  proceedings 1  00 

For  every  other  bond 50 

For  administering  an  oath,  and  certifying  the  same .  15 
For  taking  depositions  under  a  commission,  for  eve- 
ry hundred  Vv'ords 15 

For  every  necessary  certificate,  not  otherwise  provi- 
ded for  by  law 25 

For  docketing  each  cause 5 

For  each  judgment  on  forthcoming,  stay,  or  replevin 

bonds 25 

For  each  judgment,  on  a  summary  proceeding 50 

For  a  transcript  of  proceedings,  other  than  those  sent 

up  on  an  appeal 25 

For  issuing  a  venire  facias 50 

For  attending  on  the  trial  of  right  of  property 1  00 

For  each  scire  facias,  or  notice  in  the  nature  thereof  25 

For  making  return  of  certiorari,  other  than  in  cases 

of  forcible  entry  and  detainer 50 

In  cases  of  forcible  entry  and  detainer,  and  unlaw- 
ful detainer : 
Uor  every  summons 50 
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Constables. 


For  swearing  tlie  jury $  0  20 

For  administering  every  oath,  or  affirmation 5 

For  entering  verdict 15 

For  entering  judgment 15 

For  presiding  on  every  trial 2  00 

For  issuing  writ  of  restitution 25 

For  return  on  appeal,  or  certiorari 1  00 

§  3050.  Constables: 

For  serving  a  summons  in  civil  cases 50 

For  summoning  eacli  witness 25 

For  levying  an  attacliment 75 

For  levying  an  execution 50 

For  making  money  on  eacli  execution 50 

For  carrying  a  debtor  to  jail 50 

For  whipping  a  slave,  by  order  of  a  justice  of  the 

peace,  to  be  paid  by  the  owner 1  00 

For  serving  notice,  on  each  person  therein  named . .  25 

For  serving  scire  facias,  or  notice  in  nature  of 50 

For  taking  bail  bond,  bond  for  the  forthcom.ing  of 

property,  or  other  bond  required  by  law 50 

For  keeping  property  levied  on,  such  sum  as  the  justice 
believes  just  and  reasonable,  out  of  the  money  in  the  hands 
of  such  constable,  arising  from  the  sale  of  such  property,  or 
received  b}^  reason  of  such  levy. 

Any  other  services  performed  by  any  justice  or  consta- 
ble, for  which  no  fee  is  allowed  by  law,  must  be  considered 
ex  officio,  and  no  fee  demanded  or  received  therefor. 


CHAPTER  XL 
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Sec. 

305  L  Clerks   aud   sheriffs  to  keep  fee 

books,  and  enter  every  item ; 

clerk's  fee  book  an  office  book. 

3052.  Fee  books  to  have  index. 

3053.  No  fee  to  be  charged  not  entered 

in  the  fee  book. 

3054.  Fees  not  due  till  bill  of  items  pre- 

sented. 

3055.  Sheriff's  commissions  not  due  till 

levy  actually  made  and  mo- 
ney collected,  and  paid  to 
plaintiff,  and  then  on  the 
amoimt  so  paid. 

3056.  On  stay  of  execution  after  levy, 

half  commissions  paid. 

3057.  Fees  except  for  final  record,  not 

due  till  service  performed. 

3058.  Bin  of  fees  to  be  made  out  on  re- 

quest ;  no  charge  for  taxing 
costs. 

3059.  Quadruple  damages  for  excessive 

charge. 


Seo. 

3060.  On  "  no  property"  being  return- 

ed as  to  defendant,  execution 
against  plaintiff  for  his  costs ; 
penalty  for  failure  to  collect 
them  over  such  costs. 

3061.  Copy  of  costs  bill  to  be  annexed 

to  execution. 

3062.  No  commissions  charged  on  costs. 

3063.  No  fee  to  be   charged  unless  ex- 

pressly authorized. 

3064.  Fee  bills  of  officers  to   be  posted 

in  their  offices. 

3065.  Penalty  for  failure  to  post  such 

bills. 

3066.  Judge   of   probate  forfeits  fifty 

dollars,  by  charge  of  extra  fee;, 
and  indictable  for  extortion. 

3067.  Judge  of  probate  to  keep  a  book 

showing  all  fees  received,  <fe& 

3068.  Solicitor   and  grand  jury  to  •x- 

amine  fee  books  aud  present 
offences. 
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§  3051.  The  clerks  and  sheriffs  must  keep  a  fee  book,  Fee  books 
which  must  be  considered  in  case  of  the  clerk,  one  of  the  cierL^and 
books  belonoino;  to  his  office ;  he  must  enter  therein  in  a  res-  *!^^VP; 

oo  ',  o    clerk's  fee 

ular  account,  to   be  opened  lor  that  purpose,  every  fee  for  i^ok  is  an 
each  and  every  distinct  service  rendered  by  him,  charging  °  ^"^  °°  ■ 
for  every  particular  item  in  the  same  manner  as  the   fees 
aforesaid. 

§  8052.  There  must  be  an  index  made  to  such  book,  point-  index  made 
ing  to  the  folio  in  which  the  respective  accounts  are  con- '°  ^"^"^ ''°°'^^" 

tained.  Nocom  en- 

§  3053.  No  clerk  or  sheriff"  is  allowed  to  take  or  demand  sation  per- 

n        n  -IT-  r  1         1   ■    ^     •  j_'j_-     mitted  which 

any  fee  for  any  service  by  him  performed,  which  is  not  justi-  is  not  justi- 
fied by  the  charge  made,  and  entered  in  his  fee  book.  chargJi'nthe 

§  3054.  None  of  the  foregoing  fees  are  payable  until  the  f^^e  book, 
person  charged  with  the  payment  thereof,  is  furnished  with  until  "m  (ff*^ 
a  bill  in  writing,  setting  out  each  item  in  the  bill,  and  the  particulars  is 
services  for  which  the  some  is  due,  signed  by  the  clerk. 

§  3055.  Sheriffs  and  coroners  are  not  entitled  to  full  com-  sherirs 
missions,  except  in  cases  where   the  execution  has  been  ac-  w°™™due'"^^' 
tually  levied  on  the  property  of  the  defendant,  and  the  money  '"'"'^  °°  ^^^* 
made,  or  paid  to  the  plaintiff"  in  execution,  and  then  only  on 
the  amount  actually  collected  or  paid. 

§  3056.  Where  the  sheriff  or  coroner  has  levied  execution,  on  stay  of 
and  before  sale,  the  same  is  stayed  by  order  of  the  plaintiff,  ^i^evy  haV 
they  must  receive  half  commissions  only,  on  the  amount  of  ^°^™'*^^°'^ 
the  execution. 

§  3057.  No  officer  entitled  to  fees  under  this  title,  must  Fees,  except 
demand  or  receive  the  same,  or  any  part  thereof,  until  the  c'ird,  not  due 
duty  or  service  for  which  they  are  granted  is  performed,  ex-  vice ^^ per- 
cept making  the  final  record.  formed. 

§  3058.  The  clerks  of  the  circuit  courts,  probate  judges,  Bin  of  fees  to 
registers  in  chancery,  and  all  other  officers,  entitled  to  fees  on  i" ques*t"' 
under  any  law  now  in  force,  must  on  demand  make  out  a 
bill  of  fees  and  costs,  stating  each  item  distinctly,  and  in  no  Nocharge 

'  p  ^.  „  ■'.'  made  for  tax- 

case  must  a  fee  be  charged  by  any  officer  for  taxing  costs,  or  ing  costs,  &c. 

a  copy  thereof 

§  3059.  If  any  of  the  officers  herein  mentioned,  knowing-  Penalty  for 
ly  receive  any  other  or  higher  fees  than  are  prescribed  by 
law,  he  is  liable  to  the  party  aggrieved  for  four  fold  the  fees 
so  received,  to  be  recovered  in  any  court  of  competent  juris- 
diction. 

§  3060.  The  clerk  of  the  supreme  court,  clerks  of  the  cir-  on  return  of 
cuit  court,  judges  of  probate,  and  justices  of  the  peace,  upon  "n  execution 
the  non-payment  of  the  costs  due  by  the  defendant,  upon  the  ffndan'tcitrk 
return  of  an  execution  against  such  defendant  by  the  sheriff  'ssues  execu- 
of  the  county  in  which  the  j  udgm  ent  was  rendered,  or  if  the  lia'inlfff  for 
execution  be  from  the  supreme  court,  of  the  county  from  red  by  him. 
which  the  case  was  bruaght,   "no  property,"  may  issue  ex- 
ecution in  their  own  name  against  the  plaintiff"  for  the  costs 
actually  created  by  such  plaintiff,  and  no  other ;  which  ex- 
ecution must  be  collected  and  returned  as  other  executions; 
and  for  failing  to  return,  collect  with  due  diligence,  or  pay 
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over  on  demand  to  tlie   clerk  of  the  circuit  court,  or  tlie 
judge  of  probate  issuing  the  same,  judgment  may  be  ren- 
dered on  motion  in  the  circuit  court  of  the  county,  and  in 
the  name  of  such  cleric  or  judge  of  probate,   against  the 
sheriff  so  failing,  and  his  securities,  or  either  of  them,  having 
Tairure  to^coi-  thrcc  days'  notice  of  the  motion  ;  for  failing  to  return,  twenty 
lect  or  pay    pgr  ccut.  ou  the  amount  of  the  execution  ;  for  failing  to  col- 
costef""''     lect,  the  amount  of  the  execution  and  ten  per  cent,  damages ; 
and  for  failing  to  pay  over,  the  amount  of  said  execution  and 
five  per  cent,  damages,  for  each  month  after  demand  made. 
Copy  of  the        g  3061.  To  such  execution  must  be  annexed  a  copy  of  the 
be  annexed  °  bill  of  costs.  of  the  fccs  ou  which  such  execution  issues  ;  and 
to  execution.  ^^^  exccutious  Issuiug  without  such  copy  of  the  bill  of  costs, 
must  be  deemed  illegal,  and  no  sheriff  must  serve  or  execute 
the  same. 
Commissions      g  3062.  It  is  uot  lawful  for  any  sheriff,  coroner,  or  con- 
charged^on    Stable,  to  collcct  commissions  on  the  costs  taxed  on  any  ex- 
'=°'^'-  ecution  put  in  their  hands,  but  must  only  demand  and  col- 

lect the  commissions  allowed  by  law,  on  the  principal,  dam- 
ages and  interest. 
No  fee  taken      g  3063.  The  law  of  costs  must  be  deemed  and  held  a  penal 
pressiVpro-  law,  and  no  fee  must  be  taken  but  in  cases  expressly  provi- 
"'''^'"^'^"•dedbylaw. 

Fee  bills  of        §  3064.  It  IS  the  duty  of  the  several  clerks  of  the  circuit 
pfsted'in"  ""^  courts,  and  judges  of  the  probate  courts,  to  have  and  keep 
their  offices.  pQgted  up  in  a  conspicuous  place  in  their  respective  offices,  a 
complete  list  of  all  the  fees  allowed  by  law  to  them,  and  to 
the  sheriffs ;  and  must  also  keep  a  copy  ready  to  be  produ- 
ced, on  the  application  of  any  person  wishing  to  see  the  same. 
Penalty  for        §  3065.  On  failing  to  comply  with  the  preceding  section, 
?ost?uch      such  clerk  or  judge  of  probate  so  failing,  is  not  authorized  to 
bills.  receive  or  collect  any  fee  for  any  services  rendered  during 

the  time  of  such  failure. 
Forfeiture  of      g  3066.  Any  judgc  of  probate   receiving  any  other   or 
for^chargrof  greater  fees  than  are  allowed  by  law,  forfeits  the  sum  of  fifty 
Judge  oT pro-  dollars,  to  be  recovered  in  the  name  of  the  person  paying  the 
dfctment"for  sanic.     And  if  recovered  by  any  executor,  administrator,  or 
extortion,     guardian,  is  assets  of  the  estate,  and  must  be  accounted  for  as 
such  ;  but  this  remedy  is  no  bar  to  an  indictment  for  extor- 
tion. 
Book  of  fees       §  3067.  The  judges  of  probate  must  keep  constantly  in 
bfkc'^tV"    their  office,  free  to  the  inspection  of  all  persons,  a  book,  in 
judge  of  pro-  which  must  be  entered  all  the  fees  they  have  received  by 
uTspection."'^  vlrtuc  of  tlicir  offfce,  stating  from  whom  and  for  what  re- 
ceived. 
-rand°ur'"to      §  3068.  It  is  tlic  duty  of  the  solicitor  and  grand  jury,  at 
Examine  fee  cvciy  term  of  the  circuit  court,  to  examine  such  book  and 
pre^ent"lf-    asccrtaiu  if  illegal  fees  have  been  corruptly  received ;  and  in 
fences.         guch  casc,  such  judgc  must  be  indicted  therefor,  and,  on  con- 
viction, fined  not  less  than  one  hundred,  nor  more  than  five 
hundred  dollars,  and  be  dismissed  from  office. 
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(Title  7. 

SCHEDULE  OF  FORMS   OF    PLEADING   IN  CIVIL   PROCEEDINGS. 

CHAPTER  I. 

FORMS, 
Complaints. 

Endorsee   against   acceptor  of  hill   of  exchange. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant 

vs.  V dollars,  due  on  a  bill  of  exchange, 

C.  T>.,  defendant, )  which  was  drawn  by  one  E.  F.,  on  the 

day  of ,  for dollars,  upon  the  defendant,  and  accept- 
ed by  him,  payable  to  one  Gr.  PL,  on  the day  of , 

which  bill  before  maturity  was  indorsed  to  the  plaintiff,  and 
with  interest  is  still  due,  and  unpaid. 

I.  J.,  Att'y  for  Pl'ff. 

Endorsee  against  endorser. 
A.  B.,  plaintiff,     ]       The  plaintiff' claims  of  the  defendant, 

vs.  V dollars  on  a  bill  of  exchange,  drawn 

C.  D.,  defendant. )  by  E.  F,,  on  the day  of ,  upon 

Gr.  H.  for  the  payment  oi dollars  on  the day  of 

to  the  defendant,  by  whom  the  said  bill  was  indorsed  to 

the  plaintiff,  and  the  said  bill  not  being  paid  at  maturity  (or 
not  being  accepted,  as  the  case  maj^  be,)  was  duly  protested, 
of  which  the  defendant  had  due  notice.  The  said  bill,  with 
damages,  and  interest  due  thereon,  is  still  unpaid. 

L.  M.,  Att'y  for  Pl'ff. 

Endorsee  against  draiver. 
A.  B.,  plaintiff,     1       The  plaintiff  claims  of  the  defendant, 

vs.  > dollars,  due  on  a  bill  of  exchange, 

C.  D.,  defendant.  )  drawn  by  him  on  the day  of , 

on  E.  F.,  for  the  payment  of  dollars  to  Gr.  H.,  on  the 

day  of ,  by  whom  the  said  bill  was  indorsed  to  the 

plaintiff,  and  the  said  bill  not  being  paid  at  maturity,  (or  not 
being  accepted,  as  the  case  may  be,)  was  duly  protested,  of 
which  the  defendant  had  due  notice.  The  said  bill,  with  the 
damjages  and  interest  due  thereon,  is  still  unpaid. 

J.  J.,  Att'y  for  Pl'ff 
Note. — If  the  bill  sued  on  was  a  foreign  bill  of  exchange, 
the  fact  should  be  stated,   and  the  place  on  which  it  was 
drawn. 

On  jv'oniissory  note  hy  pjayee^  against  maker. 
A.  B.,  plaintiff",     \       The  plaintiff  claims  of  the  defendant 

vs.  I dollars,  due  by  promisory  note  made 

C.  D.,  defendant.  )  by  him  on  the day  of ,  audpa3^a- 

ble  the day  of ,  with  interest  thereon. 

E.  F.,  Att'y  for  Pl'ff. 
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On  hill  single  or  bond  ivithout  jxnalty  by  obligee  against  obligor. 
A.  B.,  plaintiff.     )       The  plaintiff  claims  of  the  defendant 

vs.  \ dollars,  due  by  bond,   executed  by 

C.  D.,  defendant. )  him  on  the day  of ,  payable  on 

the  •■ day  of ,  with  interest  due  thereon. 

E.  F.,  Att'y  for  Pl'ff. 
By  assignee^  against  assignor^  on  assigned  note  or  bond  luithovt 

penalty. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant 

vs.  y  the  sum  of dollars,  as  the  assignee 

C.  D.,  defendant, )  of  a  note  (or  bond,   as  the  case  may  be,) 

executed  on  the day  of, by  one  E.  F.,  payable  to 

the  defendant  (or  as  the  case  may  be)  on  the day  of' , 

and  assigned  to  the  plaintiff',  upon  which  suit  has  been  brought 
according  to  law  to  charge  the  maker,  judgment  obtained 
thereon,  execution  issued  according  to  law,  and  returned  "  no 
property  found,"  which  note  with  the  interest  thereon  is  still 
unpaid.  G.  H.,  Att'y  for  Pl'ff 

Note. — If  there  is  a  sufficient  excuse   for  not  suing  the 
maker,  the  fact  should  be  concisely  stated. 

0}i  an  account  or  verbcd  contract. 
A.  B.,  plaintiff,     \       The  plaintiff  claims  of  the  defendant, 

vs.  y dollars,  due  from  him  by  account, 

C.  B.,  defendant,  )  on  the day  of ,  (or  for  money 

loaned  by  the  plaintiff  to  the  defendant  on  the day  of 

■ ,  or  on  account  stated  between  the  plaintiff  and  defend- 
ant, on  the day  of ,  or  for  merchandise,  goods  and 

chattels,  sold  by  the  plaintiff'  to  the   defendant  on  the ■ 

day  of ,  or  for  money  paid  by  the  plaintiff,  for  the  de- 
fendant, at  his  request,  or  for  work   and  labor  done  for  the 

defendant,  by  the  plaintiff',  on  the day  of ,  at  his 

request,)  which  several  sums  of  money,  (or  sum  of  money) 
with  the  interest  thereon,  are  now  due. 

E.  F.,  Att'y  for  Pl'ff 

On  an  account  or  verbal  contract  by  a  transferee. 
A.  B.,  plaintiff,     |       The  plaintiff  claims  of  the  defendant, 

vs.  y dollars,  due  by  account,  for  money 

C.  B.,  defendant. )  loaned  by  one  E.  F.,  to  the  defendant,  on 

the day  of ,  (or  on  an  account  stated  between  the 

defendant  and  one  B.  F.,  on  the  ■ day  of : ,  or  for 

merchandise,  goods  and  chattels  sold  by  one  E.  F,,  to  the 
defendant,  or  for  mone}?-  paid  by  one  E.  F.  for  the  defend- 
and,  or  for  work  and  labor  done  by  one  E.  F.  for  the  defend- 
ant, on  the day  of ,  at  his  request ;)  which  sum  (or 

sums  of  money,  as  the  case  may  be,)  with  the  interest,  is  now 
due,  and  is  the  property  of  the  plaintiff. 

G.  H.,  Att'y  for  Pl'ff 

For  the  recovery  of  chattels  in  specie. 
A.  B.,  plaintiff,     1       The  plaintiff  claims  of  the  defendant, 
vs.  y  the  following  slaves,  (or  other  pei^sonal 

C.  B.,  defendant. )  property,  viz :  &c.,  describing  it,)  with  the 
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value  of  the  liire  or  use  thereof,  during  the  detention,  viz : 

from  the day  of . 

E.  F.,  Att'y  for  Pl'ff. 

On  an  independent  covenant  or  agreement. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant, 

vs.  V dollars,  damages  for  the  breach  of  a 

C.  D.,  defendant,  )  covenant,  (or  agreement,  as  the  case  may 

be,)  entered  into  by  him  on  the day  of ,  by  which 

he  promised,  (here  set  out  the  contract  or  agreement,  and 
the  breach  complained  of) 

E.  F.,  Att'y  for  Pl'ff. 
KoTE. — If  a  demand  is  necessary  to  entitle  the  plaintiff  to 
his  action,  it  must  be  averred. 

On  a  dejjendent  covenant  or  agreement. 
A.  B.,  plaintiff,     \       The  plaintiff  claims  of  the  defendant, 

vs.  y dollars,  for  the  breach  of  a  covenant 

C.  D.,  defendant,  j  (or  agreement,  as  the  case  may  be,)  en- 
tered into  by  him  on  the day  of ,  in  substance  as 

follows :  (here  insert  a  copy  or  according  to  its  legal  effect,) 
yet  although  the  plaintiff  has  complied  with  all  its  provisions 
on  his  part,  the  defendant  has  failed  to  comply  with  the  fol- 
lowing provisions  thereof,  viz  :  (here  insert  the  matter  com- 
plained of)  E.  F.,  Att'y  for  Pl'ff. 

On  bonds  with  condition. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant 

vs.  > dollars,  for  the  breach  of  the  condi- 

C.  D.,  defendant,  )  tion  of  a  bond  (or  agreement)  made  by 
the  defendant  on  the day  of  ■ ,  payable  to  the  plain- 
tiff, in  the  sum  of  —  dollars,  with  condition,  (here  state  the 
condition  concisely.)  And  the  plaintiff  says  the  condition  of 
said  bond  has  been  broken  by  the  defendant  in  this,  (here 
state  concisely  the  breach  or  breaches  complained  of,  first, 
second,  &c.,)  to  the  damage  of  the  plaintiff,  as  above  stated. 

E.  F.,  Att'y  for  Pl'ff. 

Against  a  common  carrier. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant 

vs.  y dollars,  as  damages  for  the  failure 

C.  D.,  defendant.  )  to  deliver  certain  goods,  viz:  (here  set 
them  out,)  received  by  him  as  a  common  carrier,  to  be  deliv- 
ered to  the  j^laintiff  at ,  for  a  reward,  which  he  failed  to 

do.  E.  F.,  Att'y  for  Pl'ff. 

Note. — If  the  injury  complained  of  is  the  failure  to 
deliver  the  goods  by  the  time  stipulated,  or  within  a  reason- 
able time,  or  for  damage  to  the  goods,  it  should  be  so  stated. 

Deceit  in  sale  of  chattels. 
A.  B.,  plaintiff,     'i       The  plaintiff  claims  of  the  defendant 

vs.  V dollars,  as  damages  for  a  deceit  in 

C.  D.,  defendant.  )  the  sale  of  a  horse,  which  the  defendant, 
at  the  time  of  the  sale,  knew  to  be  unsound. 

E.  F.,  Att'y  for  Pl'ff. 
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Action  on  a  loarranty. 
A.  B.,  plaintiff,     )       The  j)laintiff  claims  of  the  defendant 

vs.  y dollars  as  damages  for  a  breach  of 

C.  D.,  defendant. )  warranty  in  the  sale  of  a  slave  by  him  to 

the  plaintiff,  on  the  day  of ,  which  the  defendant 

warranted  to  be  sound  in  body  and  mind,  when  in  fact  the 
said  slave  was,  at  the  time  of  the  sale  and  warranty,  unsound 
in  body,  (the  warranty  and  breach  to  be  stated  according  to 
the  facts.)  E.  F.,  Att'y  for  Pl'ff. 

On  a  policy  of  insurance. 
A.  B.,  plaintiff,     \       The  plaintiff  claims  of  the  defendant 

vs.  >■ dollars,  the  value  of  certain  goods, 

C.  D.,  defendant. )  which  the  defendant,  on  the day  of 

• ,  insured  against  loss  or  injury,  against  perils  of  the 

seas,  and  other  perils  in  said  policy  mentioned,  from  the  port 
of  New- York  to  the  port  of  Mobile,  on  board  the  ship  Nep- 
tune, which  goods  were  wholly  lost  by  the  shipwreck  of  the 
said  vessel,  on  her  voyage,  of  which  the  defendant  has  had 
notice.  E.  F.,  Att'y  for  Pl'ff. 

For  the  conversion  of  chattels. 

A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant, 

vs.  V dollars,  as  damages  for  the  conver- 

C.  D.,  defendant.  )  sion  by  him,  on  the day  of ,  of 

the  following  chattels,  (describing  them)  the  propert}^  of  the 
plaintiff  E.  F.,  Att'y  for  Pl'ff. 

For  assault  o.nd  battery. 
A.  B.,  plaintiff,     ]       The  plaintiff  claims  of  the  defendant 

vs.  y damages,  for  an  assault  and  battery 

C.  D.,  defendant. )  committed  by  the  defendant  on  the  plain- 
tiff, viz :  on  the day  of . 

E.  F.,  Att'y  for  Pl'ff. 

For  false  imprisonment. 
A.  B.,  plaintiff,     )       The  plaintiff  claims  of  the  defendant 

vs.  I dollars,  as  damages  for  maliciously, 

C.  D.,  defendant. )  and  without  probable  cause  therefor,  arrest- 
ing and  imprisoning,  (or,  if  the  case  be  so,  causing  the  defend- 
ant to  be  arrested  and  imprisoned,)  on  a  charge  of  larceny, 

(or  other  felony,  as  the  case  may  be,)  for days,  viz :  on 

day  of .  E.  F.,  Att'y  for  Pl'ff. 

Yerhal  slander. 
A.  B.,  plaintiff,     |       The  plaintiff  claims  of  the  defendant 

vs.  I dollars,  as  damages  for  falsely  and 

C.  D.,  defendant.  )  maliciously  charging  the  plaintiff  with 
perjury,  (larceny,  or  other  crime,  as  the  case  may  be,)  by 
speaking  of  and  concerning  him,  in  the  presence  of  divers 
persons,  in  substance  as  follows,  (here  set  out  the  defamatory 

language,)  viz :  on  the day  of . 

E.  F.,  Att'y  for  Pl'ff. 
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Lihel. 
A.  B.,  plaintiif,     \       The  plaintiff  claims  of  the  defendant 

vs.  y dollars,    damages  for  falsely    and 

C.  D.,  defendant. )  maliciously  publishing,  of  and  concerning 
him,  in  a  newspaper  published,  &c.,  called,  &c,,  (or  book  or 
writing,  as  the  case  may  be,)  the  following  false  and  defama- 
tory matter,  with  intent  to  defame  the  plaintiff,  viz :  (here  set 

out  the  language  charged  as  libellous,)  on  the  day  of 

.  E.  F.,  Att'y  for  P'lff. 

For  trespass  in  taldng  goods. 

A.  B.,  plaintiff,     \      The  plaintiff  claims  of  the   defendant 

vs.  ^ dollars,  as  damages  for  wrongfully 

C.  D.,  defendant. )  taking  the  following  goods  and  chattels, 
the  property  of  the  plaintiff",  viz :  (here  state  the  goods,  &c.) 

E.  F.,  Att'y  for  Pl'ff. 

For  the  recovery  of  land,  or  poss'^sion  thereof;    complaint  in 
the  nature  of  an  action  for  ejectment. 

A.  B.,  plaintiff,     \       The  plaintiff  sues  to  recover  the  follow- 
vs.  y  ing  tract  of  land,  (describing  it,  or  the 

C.  D,,  defendant. )  possession,  as  the  case  may  be,)  of  which 
he  was  possessed  before  the  commencement  of  this  suit,  and 
after  such  possession  accrued,  the  defendant  entered  there- 
upon,   and    unlawfully   withholds   and   detains   the   same, 

together  with dollars,  for  the  detention  thereof 

E.  F.,  Att'y  for  Pl'ff. 

For  rent,  on  demise. 
A.  B.,  plaintiff,     \       The  plaintiff  claims  of  the  defendant 

vs.  V dollars,  the  rent  of  a  tract  of  land, 

C.  D.,  defendant. )  viz :  (describing  the  land,)  demised  by  the 

plaintiff  to  the  defendant,  on  the day  of ,  said  rent 

commencing  on  the  — - — ■  day  of ,  and  ending  on  the 

day  of .  E.  F.,  Att'y  for  Pl'ff. 

For  use  and  occujyation  of  land. 

A.  B.  plaintiff,     )       The  plaintiff  claims  of  the   defendant 
vs.             y  — — -  dollars,  for  the  use  and  occupation 
C.  D.,  defendant.  )  by  him  of  the  following  tract  of  land,  be- 
longing to  the  plaintiff,  viz :  (here  describe  it),  from  the 

day  of  — ■ —  to  the  — —  day  of  — ■ — . 

E.  F.,  Att'y  for  Pl'ff. 

For  trespass  to  land. 
A.  B.  plaintiff,     \       The  plaintiff  claims  of  the  defendant 

vs.  y dollars,  as  damages,  for  a  trespass  by 

C.  D.,  defendant. )  the  defendant  on  the  following  tract  of 
land,  belonging  (or  in  the  possession  of)  the  plaintiff,  (de- 
scribing it),  and  for  cutting  the  timber,  treading  down  the 

grass,  &c.,  on  the day  of . 

E.  F.,  Att'y  for  Pl'ff. 
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PLEAS. 

Non  est  factum.: 

»A.  B.,  plaintiff,    ]      The  defendant,  for  answer  to  the  com- 
vs.  >  plaint,  saith,  that  the  note,  (or  bond,  as 

C.  D.,  defendant. )  the  case  may  be),  npon  which  the  action 
is  founded,  was  not  executed  by  him,  or  by  any  one  author- 
ized to  bind  him  in  the  premises  ;  and  he  makes  oath  that 
this  plea  is  true.  (If  filed  by  an  executor  or  administrator, 
that  he  believes  it  to  be  true.) 

E.  F.,  Att'y  for  Deft. 

Not  guilty. 

A.  B.,  plaintiff,    )       The  defendant,  for  answer  to  the  com- 
vs.  y  plaint,  saith  he  is  not  guilty  of  the  mat- 

C.  D.,  defendant,  )  ters  alleged  therein. 

E.  F.,  Att'y  for  Deft. 

Payment. 

A.  B.,  plaintiff,    ]       The  defendant,  for  answer  to  the  said 
vs.  V  complaint,  saith  that  he  has  paid  the  debt 

C.  D.,  defendant. )  or  demand  for  the  recovery  of  which  this 
suit  is  brought,  before  the  action  was  commenced. 

E.  F.,  Att'y  for  Deft. 

Infancy. 

A.  B.,  plaintiff,    )       The  defendant,  for  answer  to  the  said 
vs.  >  complaint,  saith,  that  at  the  time  of  the 

C.  D.,  defendant. )  execution  of  the  note,  the  foundation  of 
the  suit,  (or  at  the  time  of  the  creation  of  the  debt,  or  mak- 
ing of  the  contract,  as  the  case  may  be),  he  was  a  minor, 
under  the  age  of  twenty-one  years. 

E.  F.,  Att'y  for  Deft. 

Statute  of  limitations. 

A.  B.,  plaintiff,    )       The  defendant,  for  answer  to  said  com- 

vs.  V  plaint,  saith,  that  the  (note,  bond,  or  con- 

C.  D.,  defendant. )  tract,  as   the  case  may  be),  is  barred  by 

the  statute  of  limitations  of years. 

E.  F.,  Att'y  for  Deft. 

Usury. 

A.  B.,  plaintiff',  \  The  defendant,  for  answer  to  said  com- 
ics, y  plaint,  saith,  that  the  said  (note,  bond,  or 
C.  D.,  defendant, )  contract,  as  the  case  may  be),  upon  which 
the  action  is  founded,  is  usurious  and  void  for  the  interest 
due  thereon. 

E.  F.,  Att'y  for  Deft. 

Note. — If  the  usurious  interest  has  been  included  with  the 
principal,  the  fact  should  be  stated,  and  the  amount. 


CHAP.   1.]  FORMS.  657 

Set-off. 
A.  B,,  plaintiff,    "i      The  defendant,  as  a  defence  to  tlie  ac- 
vs.  \  tion  of  the  plaintiff,  says,  that  at  the  time 

C.  D.,  defendant. )  the    said    summons   was   sued   out,    the 

plaintiff  was  indebted  to  him  in  the  sum  of dollars,  by 

note,  (bond,  liquidated,  or  unliquidated  demand,  as  the  case 
may  be,  and  describing  it  by  its  date,  amount,  and  when 
and  to  whom  payable),  which  he  hereby  offers  to  set-off 
against  the  demand  of  the  plaintiff,  and  he  claims  judgment 
for  the  residue,  (if  the  set-off  exceeds  the  plaintiff's  demand.) 

E.  F.,  Att'y  for  Deft. 

Tender. 
A.  B,,  plaintiff,    \      The  defendant,  for  answer  to  said  com- 
vs.  V  plaint,  says,  that  he  tendered  to  the  plain - 

C.  D.,  defendant.  J  tiff  t^e  amount  due  to  him,  to  wit, 

dollars,  before  the  action  was  commenced;  and  now  brings 
the  money  into  court,  (if  of  ponderous  articles,  or  other  per- 
sonal property),  that  he  lias  always  been  ready  and  willing 
to  perform  his  contract  with  the  plaintiff,  and  offered  to  do 
so  before  the  action  was  commenced. 

E.  F.,  Att'y  for  Deft. 
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PART  4.] 


DEFINITION   OF   CRIMES,    ETC. 


[title  1, 


PART   rOUETH. 


OF  CRIMES,  AND  THEIR  PUNISHMENT;  PROCEEDINGS 
IN  CRIMINAL  CASES;  JAILS,  AND  PENITENTIARY. 

m\it  I. 

OF  CRIMES  AND  THEIR  PUNISHMENT. 

Chapter  1.  DefiDitions  of  crimes,  feloiiies,  misdemeanors,  and  petty  offences. 
"         2.  Of  certain  indictable  offences,  and  the  prevention  thereof. 

CHAPTEE  I. 


definition  of  crimes,    felonies,    misdemeanors, 
petty  offences. 


AND 


Sec. 

S069.  Definition  of  a  public  offence. 

8070.  Exceptions. 

307  L  Definition  of  a  felony. 

3072.  Definition  of  a  misdemeanor. 


Sec. 

3073.  Definition  of  a  petty  offence. 

3074.  Felonies  and  misdemeanors,  how 

prosecuted. 


Definition  of 
public  of- 
fence. 


Exceptions. 


Felonies. 


Misdemean- 
ors. 


Petty  offen- 
ceg. 

Felonies  and 
misdemean- 
ors Indicta- 
ble. 


§  3069.  A  crime,  or  public  offence,  is  an  act  or  omission 
forbidden  by  law,  and  punishable  by  death,  imprisonment, 
fine,  removal  from  office,  or  disqualification  to  hold  oflfi.ce  un- 
der this  state. 

§  3070.  Acts  or  omissions,  to  which  a  pecuniary  penalty 
is  attached,  recoverable  by  action,  by  a  person  for  his  own 
use,  or  for  the  use  in  wl\ole  or  part  of  the  state,  or  any  coun- 
ty, or  corporation^  are  n^public  offences  within  the  meaning 
of  this  code,---''''"'^  ,  ^'  ...  . 

§  307i.  A  felony  within  the  meaning  of  this  code,  is  a 
public  offence  punished  with  death,  or  which  is,  or  may  be 
punished  by  confinement  in  the  penitentiary. 

§  3072.  Every  other  public  offence,  except  felonies,  and 
such  as  are  expressly  made  triable  before  a  justice  of  the 
peace,  are  called  misdemeanors. 

§  3073.  A  public  offence,  triable  before  a  justice  of  the 
peace,  is  called  a  petty  offence. 

§  3074.  All  felonies  and  misdemeanors  are,  unless  some 
other  express  pro-vision,  is  made  by  law,  indictable  offences. 
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CHAPTER  II. 

OF   CERTAIN   INDICTABLE     OFFENCES   AND    THE   PREVENTION 

THEREOF. 

Article  L  Offences  against  the  public  peace. 
"         2.  Offences  against  the  person. 
"         3.  Offences  against  public  and  private  property. 
"         4.  Offences  against  public  justice. 
"         5.  Offences  against  public  morality  and  decency. 
"         6.  Miscellaneous  offences. 
"         7.  Offences  against  slaves. 
"         8.  Misdemeanors  at  common  law. 

"         9.  Petty  offences,  cognizable  before  a  justice  of  the  peace. 
"       10.  Offences  committed  by  slaves,  and  in  cert;un  cases  by  free  persons 

of  color,  and  proceedings  in  relation  thereto. 
'•       11.  Of  the  duty  of  the  sheriff  in  preserving  the  peace. 

ARTICLE  I. 

Of  offences  against  the  jpuhlic  peace. 

Sec.  j  Sec. 

3075.  Treason,  how  punished.  ;  tent  to  incite  to  insurrection 

3076.  Free  person  aiding  in  rebellion  of  I  any  slave  or  person  of  color. 

slaves.  3079.  Unlawful     assemblies      pulling 

3077.  Writings,  (tc.,  wdth  intent  to   ia-  :  down  or  destroying  buildings 

cite  glares  to  insurrection,  <fec.  i  or  vessels. 

3078.  Circulating  papers,  <fec.,  with  in-  | 

§  3075.  Every   one  wlio  commits  the  crime  of  treason  Treason ; 
against  the  state,  on  conviction  thereof,  must  suffer  death,  or  ^^''p""'^^- 
confinement  in  the  penitentiary  for  life,  at  the  discretion  of 
the  jury  trying  the  same. 

§  3076.  If  any  free  person  aids,  or  assists,  or  is  in  anywise  ffd'ing'lnTe. 
concerned  with  any  slave,  in  any  actual  or  meditated  rebel-  beiiion,  &c.; 
lion,  or  insurrection,  against  the  white  inhabitants  of  this  ed."^ '^'''''' ' 
state,  or  against  the  laws  and  government  thereof;  or  in  any 
manner  advises,  consults,  or  plots  with  any  slave,  for  the 
purpose  of  encouraging,  inciting,  aiding,  or  assisting  in  any 
such  rebellion,  or  insurrection,  either  actual  or  meditated, 
such  free  person,  on  conviction  thereof,  must  suffer  death,  or 
confinement  in  the  penitentiary  for  life,  at  the  discretion  of 
the  jury  trying  the  same, 

S  3077.  If  any  person  in  this  state  writes,  prints,  draws,  writing,  &c., 

•     ,  "^    '■  •  1       •  1  •  -i-  •     X-  with  intent 

pamts,  or  engraves,  or  aids  m  drawing,  writing,  printing,  to  incite 
jDainting,  or  engraving  on  any  substance,  with  intent  to  circu-  f^niLT  ft 
late  the  same,  any  letters,  words,  drawing,  painting,  or  en-  ''"^  punish- ' 
graving,  calculated  to  incite  to  discontent,  insurrection,  or  re- 
bellion, any  slave  or  free  person  of  color;  or  if  any  person 
has  in  his  possession,  with  intent  to  circulate  the  same,  to  ex- 
cite to  discontent,  insui-rection,  or  rebellion,  any  slave  or  free 
person  of  color,  any  letters,  v-^'ords,  paintings,  drawings,  or 
engravings ;  such  person,  on  conviction,  must  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  ten  years.  .       .  _^ 

§  3078.  If  any  person  kiiowingly  circulates  in  this  state  any  paper" 
any  paper,  pamplilet,  book,  drawing  or  painting,  or  does  any  fjil't  to  incite 
other  act  calculated,  and  witli  the  intent,  to  incite  to  discon-  H'  'I'^oonteut 

'  '  slaves,  &a. 
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tent,  insurrection  or  rebellion,  any  slave  or  free  person  of 
color,  such  person,  on  conviction,  must  suffer  death,  or  im- 
prisonment in  the  penitentiary  not  less  than  ten  years,  at  the 
discretion  of  the  jury  trying  the  same. 
Unlawful  as-      §  3079.  If  any  persons  unlawfully  assembled,  demohsh, 
sembiies,  de-  p^j]^  dowu,  or  dcstroy,  or  begin  to  demolish,  pull  down,  or 
buSS^|s,&c.  destroy,  any  dwelling  house,  or  other  building,  or  to  demol- 
ish or  destroy  any  ship,  or  vessel ;  they  must,  on  conviction, 
be  imprisoned  in  the  penitentiary  not  less  than  two  nor  more 
than  five  years,  or  fined  and  imprisoned  in  jail,  at  the  discre- 
tion of  the  jury  trying  the  same. 


ARTICLE  II. 


Offences  against  the  jperson. 


Sec.  Sec. 

3080.  Definition  of  murder  in  the  first    .3095. 

degree,  and  how  punished. 

3081.  Definition  of  raurder  in  the  sec- 

ond degree,  and  how  punished. 

3082.  Jury  to   pscertain  if  the  offence    3096. 

is  murder  in  the  first  or  sec- 
ond degree. 
8083.  lulling  in  a   sudden   rencounter 

by  person  armed   with  bowie    309*7. 
knife,  (fee,  how  punished. 

3084.  Definition  of  manslaughter  in  the    3098. 

first  degree,  and  how  pim- 
ished. 

3085.  Definition  of  manslaughter  in  the    3099. 

second  degree,  and  how  pun- 
ished. 

3086.  Fighting  in  city,  (fee,  and  using    3100. 

or  attempting  to  use  fire  arms 
or  air  gun,  not  in  self-defence, 
how  punished.  3101. 

308Y.  Killing    in     sudden    rencounter 

with  deadly  weapon  conceal-    3102. 

ed,  (fee.,  murder  in  second,  and 

may  be  murderin  first  degree.  •  3103. 

3088.  Killing  in  a  duel,  murder  in  the  \ 

second  degree. 

3089.  Giving  or  accepting  challenges,  j  3104. 

how  punished.  \  3105. 

3090.  Rape,  how  punished.  i 

3091.  Carnal  knowledge  of  female  over    3106. 

ten  years  of  age,  by  adminis-  j 
tering  substance  to  produce  j 
stupor,  (fee,  how  punished- 

3092.  Carnal  knowledge,  or  the  abuse  1  3101. 

in  the  attempt  at,  of  female 
under  the  age  of  ten  years, 
how  punished. 

3093.  Compelling  female  to  marry  or  |  3108. 

to  be  defiled,  how  punished. 
8094.  Taking    a    woman     unlawfully    3109. 
against  her  will,  with  intent 
to  compel  her  to   marry  him. 


Taking  female  under  fom-teen 
from  father  or  mother,  (fee,  for 
prostitution,  (fee,  how  pun- 
ished. 

Taking  or  decoying  child  under 
twelve  years,  with  intent  to 
detain  or  conceal  from  its 
parents,  (fee,  how  punished. 

Endangering  life  by  overloading 
boat,  how  punished. 

Negligence  in  officer  of  steam 
boat  causing  loss  of  life,  how 
punished. 

The  bursting  of  boilers  from  ne- 
glect or  ignorance  of  officers, 
how  punished. 

Endangering  life  by  bursting  boil- 
er while  racing  ;  captain  and 
engineer,  how  punished. 

Definition  of  kidnapping,  and 
how  punished. 

Buying  or  selling  free  person 
for  a  slave,  how  pimished. 

Bringing  into  the  state  free  per- 
sons to  hold  as  slaves,  how 
punished. 

Robbery,  how  punished. 

Definition  of  mayhem,  and  how 
punished. 

Assaults  with  intent  to  murder, 
maim,  rob,  ravish,  or  to  com- 
mit crime  against  natiu-e,  how 
punished. 

Assaults  with  a  cowhide,  (fee, 
having  a  deadly  weapon  with 
intent  to  intimidate,  how  pun- 
ished. 

Lynching  by  two  or  more,  how 
punished. 

Injuring  or  obstructing  railroad, 
how  punished. 
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§  8080.  Every  homicide  perpetrated  by  poison,  lying  in  Murder  in 
wait,  or  by  any  other  kind  of  willful,  deliberate,  malicious,  grL^ie a^., 
and  premeditated  killing,  or  which  is  committed  in  the  per-  '^^^• 
petration  of,  or  the  attempt  to  pepetrate,  any  arson,  rape,  rob- 
bery, or  burglary,   is  murder  in  the  first  degree;  so,  also, 
every  homicide  perpetrated  from  a  premeditated  design  un- 
lawfully and  maliciously,  to  effect  the  death  of  any  human 
being,  other  than  him  who  is  killed ;  or  perpetrate  by  any 
act  greatly  dangerous  to  the  lives  of  others,  and  evidencing 
a  depraved  mind,  regardless  of  human  life,  althou.gh  without 
any  preconceived  purpose,  to  deprive  of  life  any  particular 
individual ;  and  any  person  guilty  of  murder  in  the  first  de- 
gree, on  conviction,  must  suffer  death,  or  imprisonment  in  ^j"'^  pumsh- 
the  penitentiary  for  life,  at  the  discretion  of  the  jury  trying 
the  same. 

§  3081.  Every  homicide  committed  under  such  circum-  Murder  in 
stances  as  constituted  murder  at  the  common  law,  and  is  not  degree!"" 
embraced  by  murder  in  the  first  degree,  as  defined  in  the 
preceding  section,  is  murder  in  the  second  degree  ;  and,  on 
conviction,  the  offender  must  be  imprisoned  in  the  peniten-  f^^  punish- 
tiary  for  not  less  than  ten  years. 

§  3082.  Upon  any  indictment  for  murder,  the  jury  finding  Jury  to  as- 
the  offender  guilt}^,  must  ascertain  by  their  verdict  if  it  is  degr^^e'e.  \i 
murder  in  the  first  or  second  degree ;  but  if  the  accused  up-  ^^'^■'  ^*^- 
on  arraignment  confess  his  guilt,  the  court  must  proceed  to 
determine  the  degree  of  crime  by  the  verdict  of  a  jury,  upon 
the  examination  of  the  testimony,  and  pass  sentence  accord- 
ingly. 

§  3083.  Any  person  armed  with  a  bowie  knife,  or  any  Mansiaught- 
knife  of  the  like  kind  or  description,  who  commits   man-  kL^e!*^^"^'^ 
slaughter  therewith,  in  a  sudden  recounter,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  not  less  than  five  or 
more  than  ten  years. 

§  3084.  Every  person  convicted  of  the  crime  of  man-  Mansiaught- 
slaughter,  hy  voluntarily  depriving  a  human  being  of  life,  degree, 
is  guilt}^  of  manslaughter  in  the  first  degree,  and  must,  on 
conviction,  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  or  more  than  ten  years ;  or  by  fine,  not 
less  than  five  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  more  than  one  3^ear,  at  the  discretion  of  the  jury. 

§  3085.  Every  person  convicted  of  manslaughter  under  any  i"  t^e  second 
other  circumstances  than  those  expressed  in  the  preceding 
section,  is  guilty  of  manslaughter  in  the  second  degree,  and 
must  be  fined  not  less  than  five  hundred  dollars,  or  impris- 
onment in  jail  not  more  than  six  months,  one  or  both,  at 
the  discretion  of  the  jury. 

§  3086.  If  any  person  while  fighting  in  the  streets  of  any  fjfg'^ts^^&lf 
city  or  town,  or  at  a  militia  muster,  or  at  any  place  public  in  and  using  ' 
itself,  or  made  public  by  an  assemblage  of  persons,  uses  or  ^"^^  ^^^' 
attempts  to  use,  any  fire  arms  or  air  gun,  unless  in  self-de- 
fence, such  person  must,  on  conviction,  be  fined  not  less  than 
two  hundred  or  more  than  five  hundred  dollars,  or  impris- 
36 
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oned  in  tlie  count;^  jail  not  more  tlian  six  months,  one  or 

both,  at  the  discretion  of  the  jury. 
Killing  with       §  3087.  When  the  killing  in  any  sudden  rencounter  or 
orcincS  affray,  is  caused  by  the   assailant,  by  the  use  of  a   deadly 
befare  com-   -^yeapou  coucealcd  before  the  commencement  of  the  fight,  his 
men^cemen     ^^^^g^^^g^j.^  haviug  uo  deadly  weapon  drawn,  such  killing  is 

murder  in  the  second  degree,  and  may  be,  according  to  the 

circumstances,  murder  in  the  first  degree. 
Fighting  du-      §  S088.  If  any  person  within  this  state,  kill  another  by 
els-  fio-ht  in  single  combat,  commonly  called  a  duel,  with  deadly 

weapons ;  such  killing  is  murder  in  the  seconfl  degree. 
Giving,  ac-        g  3089.  Evcry  person  who  gives,  accepts  or  knowingly 
conveying     carrics  a  challenge,  in  writing  or  otherwise,  to  fight  in  single 
i;''Aj"f276.  combat,  with  any  deadly  weapon,  either  in  or  out  of  this 

state,  on  conviction,  must  be  imprisoned  in  the  penitentiary 

two  years. 
Rape.  §  3090.  Any  person  convicted  of  the  crime  of  rape,  must 

be  imprisoned  in  the  penitentiary  for  life. 
Carnal  g  3091.  Any  person  who  has    carnal  knowledge  of  any 

woman  l-  "  fcmalc  abovc  the  age  of  ten  years,  without  her  consent,  by 
yelrs'by  ad-  administering  to  her  any  substance,  which  produces  such 
ministering  gtupor,  imbccility  of  mind,  or  weakness  of  body,  as  to  pre- 
how  punish-  vcut  cfiiectual  resistance,  must,  on  conviction,  be  imprisoned 
^^'  in  the  penitentiary  for  life. 

Carnally  §  3092.  Any  pcrsou  who  carnally  knows,  or  abuses,  in 

^a°ie  undet  ^^^  attempt  camally  to  know,  a  female  under  the  age  of  ten 
ten  years;     years,  must,  ou  couvictiou,  bc  imprisoned  in  the  penitentiary 

^ow  punis  1     |,^^  ^^^^^ 

Compelling  §  3093.  Auy  person  v\^ho  takes  any  woman  unlawfully 
woman  by     affaiust  her  will,  and  by  menace,  duress,  or  force,  compels 

force  to  mar-      o  '.  <J  '  '  T  r 

ry,  &c. ;  how  her  to  marry  him,  or  to  marry  any  other  person,  or  to  be 
pum&hed.  (;[gf^}g(^^  must,  ou  couviction  be  imprisoned  in  the  peniten- 
tiary not  less  than  seven  years. 
Taking  wo-  §  3094,  Au}^  pcrsou  who  takes  any  woman,  unlawfully, 
™er°yi1f  wuh  agalust  her  will,  with  the  intent  to  compel  her  by  menace, 
intent  to  durcss,  or  force,  to  marry  him,  or  to  marry  any  other  person, 
how'punish-  or  to  be  defiled,  must,  on  conviction,  be  imprisoned  in  the 
^'^"  penitentiary  not  less  than  seven  years. 

Taking  fe-  §  3095.  Ary  person  who  takes  any  female  under  fourteen 
male  under  jqqjq  of  agc,  from  licr  father,  mother,  guardian,  or  other  per- 
yearsfiom  SOU  haviug  the  legal  charge  of  such  female,  without  their 
for^prostitu-  conscnt,  whether  for  the  purpose  of  prostitution,  concubinage 
punishe'd'^°^  or  marriage,  upon  conviction  thereof,  must  be  imprisoned  in 

the  penitentiary  not  less  than  two  years. 
Taking  child  §  3096.  Every  person  who  unlawfully  takes,  or  decoys 
years, 'witlr  away,  any  child  under  the  age  of  twelve  years,  with  intent 
ij^J«°y°<=™- to  detain  or  conceal  such  child  from  its  parents,  guardian, 
from  par-  or  othcr  pcrsou  having  the  lawful  charge  of  such  child,  must, 
p^'ished.'°^  on  conviction,  be  imprisoned  in  the  penitentiary  not  less 
than  five  years. 

§  3097.  Every  person  navigating  any  boat  or  vessel,  for 
life  by"ove"-^  g^iu,  who  willfully  rcccives  so  many  passengers,  or  such  a 
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quantity  of  loading,  on  board  of  such  boat  or  vessel,  that  by  loading  boat, 

means  thereof  the  same  sinks,   or  oversets,  and  the  life  of 

any  human  being  is  endangered,  upon  conviction,  must  be  how  pimish- 

fined  in  a  sum  not  less  than  one  hundred  or  more  than  one  ^^'' 

thousand  dollars ;  and  may  be  imprisoned  in  the  county  jail, 

at  the  discretion  of  the  jury,  not  exceeding  six  months. 

S  3098.  Whenever  any  loss  of  human  life,  or  injury  toLossofiife 

"-■i  ,.  "^  ^  TO  iii-     on  any  steam 

any  human  being,  occurs  on  board  oi  any  steam  boat  navi-  boat  from 
gating  the  waters  of  this  state,  from  negligence   or  want  of '^*^^''^'^°°®' 
skill  of  the  captain,  engineer  or  other  officer,  or  person,  en- 
gaged in  the  management  of  such  steam  boat,  or  any  of  the 
machinery  thereof j  the  officer  or  other  person   causing  such  how  pimish-. 
loss  of  life  or  injury,  must,  on  conviction,  be  imprisoned  in  ^'^' 
the  penitentiary,  not  less  than  two  or  more  than  ten  years. 

§  3099.  If  any  captain  or  any  other  person,  having  charge  Bursting 
of  a  steam  boat,  used  for  the  conveyance  of  passengers  or  |^g°norancTor. 
freight;  or  if  the  engineer  in  charge  of  the  machinery  of  such  neglect. 
boat,  or  of  any  apparatus  therein  for  the  generation  of  steam, 
from  ignorance  or  s;ross  negligence,  creates,  or  allows  to  be 
created,  such  an  undue  quantity  of  steam   as  to  burst  the 
boiler,  or  other  apparatus,  in  which  such  steam  is  generated, 
or   any   apparatus   or  machinery   connected   therewith,  by 
which  human  life  is  endangered,  any  such  captain,  engineer, 
or  other  person,   must,   on  conviction,   be  imprisoned  in  the 
penitentiary  not  less  than  two  years. 

§  3100.  AVhenever  any  steam  boat  bursts  its  boiler,  or  any  Endangering 
apparatus  or  machinery  connected  therewith,  while  racing  of  steam'^'''^ 
with  another  boat,  or  attempting  to  excel  her  in  speed,  and  '"'''''• 
the  life  of  any  person  is  endangered  thereby  ;  the  captain  and 
engineer  in  charge  of  such  boat  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  noi  less  than  two  years. 

§  3101.  Every  person  who  unlawfully,  or  forcibly,  confines.  Kidnapping, 
inveigles,  or  entices  any  free  person,  with  intent  either,  first, 
to  cause  such  person  to  be  secretly  confined,  or  imprisoned 
in  this  state  against  his  will ;  or,  second,  to  cause  such  per- 
son to  be  sent  out  of  this  state  against  his  will ;  or  with  the 
intent  to  sell  such  person  for  a  slave  ;  is  guilty  of  kidnapping, 
and,  on  conviction,  must  be  imprisoned  in  the  penitentiary, 
not  less  than  three  or  more  than  ten  years. 

§  3102.  Every  one  who  knowingly  buys  or  sells  a  free  femngVJe 
person  for  a  slave,  on  conviction,  must  be  imprisoned  in  the  p^""^*""  ^"'" 
penitentiary,  not  less  than  ten  years. 

§  3103.  Every  person  who    knowingly  brings  into  this  Bringing  into 
state  any  free  person,  with  intent  to  hold  or  dispose  of  such  pel-son  to 
free  person  as  a  slave,  must,  on  conviction,  be  imprisoned  in  >iow  as  slave, 
the  penitentiary,  not  less  than  two  or  more  than  ten  years. 

§  3104  Any  person  who  commits  the  crime  of  robbery,  Robbery, 
,on  conviction,  must  be  imprisoned  in  the  penitentiary,  not 
•less  than  ten  years. 

§  3105.  Every  person  who  unlawfully,   maliciously,  and  Mayhem,  s 
intentionally,  cuts  out  or  disables  the  tongue,  puts  out   or  ^^^l]-^^^\\l 
destroys  an  eye ;  cuts,  bites  or  strikes  off  an  ear ;  cuts,  bites  Aia'.',  ok' 
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off,  or  slits,   nmtilates  or  destroys  the  nose  or  lip ;  or  cuts, 

bites,  tears,  strikes  off  or  disables  a  limb,  or  member,  of  any 

other  person,  is  guilty  of  mayhem,  and,  on  conviction,  must 

be  imprisoned  in  the  penitentiary  not  less  than  two  or  more 

than  twenty  years. 

Assaults  with      §  3106.  Every  person  who  commits  an  assault  with  intent 

murder?      to  murder,  maim,  rob,  or  ravish,  or  to  commit  the  crime 

maim,  rob,    asfaiust  uaturc,  or  who  attempts  to  poison  any  human  being, 

ravish,  &c.        O  .      '  ,         ,  ■'■  ■■■  ,        ■'  i-  i 

13  Ala.,  413 ;  Or  to  commit  murdcr  by  any  means  not  amounting  to  an 

14  Ala.,  411.  g^ggj^^^^t,  on  conviction  thereof,   must  be  imprisoned  in  the 

penitentiary  not  less  than  two  or  more  than  twenty  years. 
Assaults  with      §3107.  If  any  pcrsou  assaults  and  beats  another  with  a 
h°ayhi"^'it'^''  cowhide,  stick,  or  whip,  having  at  the  time  in  his  possession 
toi,  &c.,  to     a  pistol,  or  other  deadly  weapon,  with  intent  to  intimidate, 
m  mil  a  e.    ^^^  prevciit  the  person  assaulted  from  defending  himself, 

must,  on  conviction,  be  imprisoned  in  the  penitentiary  not 

less  than  two  or  more  than  twenty  years. 
,     ,.  §  3108.  All  persons,  to  the  number  of  two  or  more,  who 

Lj-nchiug.  T  "  ,  .  -t,  '  ^.  '    , 

abuse,  whip,  or  beat  any  person  upon  any  accusation,  real  or 
pretended,   or  to  force  such  person  to  confess  himself  guilty 
of  any  offence,  or  to  make  any  disclosures,  or  to  compel  such 
person  to  consent  to  leave  the  neighborhood,   county,  or 
state,  must,  on  conviction,  be  fined  and  imprisoned,  one  or 
both,  at  the  discretion  of  the  jury,  not  less  than  one  thousand 
dollars,  and  imprisoned  in  the  county  jail  not  less  than  six 
months  or  more  than  one  year. 
Injuring  or        §  3109.  Any  pcrsou  who  wantonly  and  maliciously  injures, 
?au  road!"^    or  placcs  any  impediment  or  obstruction  on  any  railroad  in 
this  state,  by  means  of  which  injury,  impediment,  or  obstruc- 
tion, any  car  or  vehicle  diverges,  or  is  thrown  from  the  track 
thereof,  must,  on  conviction,  be  imprisoned  in  the  peniten- 
•  tiary  not  less  than  two  or  more  than  ten  years. 


ARTICLE   III. 

Of  offences  against  public  and  private  property. 


Sec. 

8110.  Defacing  or  injuring  public  build- 
ings. 
3111.  Writing   or    drawing  on  public 


Sec. 

3117.  Fines  under  the  three  preceding 

sections  go  to  the  party  injured. 

3118.  Maliciously  cutting  down  wood 


buildings.  j  on  another's  lands,  or  severing 

3112.  Private  secretary  of  the  govern-  j  and  carrying  from  the  freehold 

or  to  give  notice,  and  how.  any  thing  attached  thereto. 


3113.  Defacing  churches,  private  build- 

ings, or  their  inelosures. 

3114.  Maliciously  killing  or  disabling 

animals,  or  injuring  or  destroy- 
ing property  of  others. 

3115.  Disfiguring   certain  animals  be- 

longing to  others. 

3116.  Maliciously  breaking,  &c.,  fences ; 

letting  from  its  landing,  <fec., 
any  ferry-boat,  fiat,  <fec. 


3119.  WiUfully  removing   any  monu- 

ment, defacing  or  altering- 
marks. 

3120.  Willfully  removing  or   destroy- 

ing any  mile  stone,  post,  or 
guide  board,  or  altering  or  de- 
facing the  same. 

3121.  Destroying  or  injuring,  otherwise 

than  by  burning,  any  bridge  or 
turnpike  gate. 
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3122.  Injuring   any    mill-dam  or    em- 

bankment. 

3123.  Opening   any   lock-gate,  <tc.,  or 

obstructing  canal. 

3124.  Removing,   injuring,  or  destroy- 

ing any  lock-bank,  &c.,  in  any 
canal. 

3125.  Poisoning  springs,  &e. 

3126.  Harboring  or  concealing  rimaway 

slave. 

3127.  Aiding  slave  to  run  away. 

3128.  Persuading   slave   to   leave    his 

master's  service,  with  intent  to 
go  to  free  state,  or  harboring 
runaway  slave,  with  knowledge 
of  his  intent  to  go  to  a  free 
state. 
8129.  Forging  papers  to  enable  slave 
to  run  away,  to  pass  as  free,  or 
to  leave  the  state. 

3130.  Inveigling,    steahng,  &c.,   slave, 

with  intent  to  convert  to  his 
own  use,  or  the  use  of  another. 

3131.  Making  or  receiving  fraudulent 

conveyances. 

3132.  Removing  property  to  which  an- 

other has  a  claim  under  a  writ- 
ten instrument. 

3133.  If  defendant  an  honest  purchaser, 

his  punishment. 

3134.  Making  false   invoices,   bills   of 

lading,  &c.,  with  intent  to  de- 
fraud insm*er. 

3135.  Making  false  affidavit  or  protest, 

or  procm'iug  same  to  defraud 
insurer. 

3136.  Casting  away,  sinking,  &c.,  to  in- 

jure oAvner  of  vessel,  or  prop- 
erty on  board,  or  insurer. 

3137.  Burning   a   building   insured  to 

charge  the  insurer. 

3138.  Stealing  property  in  another  state 

and  bringing  it  into  this. 

3139.  Marking  or  branding  unmarked 

horses,  mares,  &c.,  the  prop- 
erty of  another. 

3140.  Altei'ing   or   defacing  marks  or 

brands. 

3141.  Personating  another  person,  and 

receiving  property  intended  for 
the  person  personated. 

3142.  Obtaining   money,    property   or 

signatures  by  false  pretences. 

3143.  Officers  of  incorporations,  clerks, 

<fec.,  embezzling  property. 

3144.  Embezzlement  Vjy   common  car- 

riers, &c. 

3145.  Embezzlement  by  bankers,  com- 

mission merchants,  &c. 

3146.  Bankers,  commission  merchants, 

<fec.,  failing  for  three  days  after 
demand  to  pay  proceeds  of 
sales,  <tc. 

3147.  Officers  of  banks   in  this  state, 

fraudulently  couvertiug  prop- 
erty, tfec. 

3 148.  Embezzlement  by  state  treasurer, 


Sec. 

or  any  one  employed  in  his 
office. 

3149.  Property,    how   described  in  in- 

dictments for  embezzlement. 

3150.  Receiving   or   buying  property, 

knowing  that  it  has  been  em- 
bezzled. 

3151.  Forging  or  counterfeiting  instru- 

ments, (fcc,  issued  by  any  state 
officer,  any  bank  bill,  etc.,  issu- 
ed by  any  bank,  or  note,  (fee., 
issued  under  any  law  of  the 
United  States. 

3152.  Forging    or  counterfeiting    any 

check,  draft,  &c.,  drawn  on  any 
bank,  or  on  state  treasurer. 

3153.  Altering  any  bill  or  note  of  any 

bank  issued  to  circulate  as 
money. 

3154.  Uttering  any  altered,  forged,  or 

counterfeit  bank  bill,  <fee.,  know- 
ing the  same  to  be  altered,  &c. 

3155.  Forging,  counterfeiting,  or  utter- 

ing any  will,  acknowledgment 
of  deed,  &c.,  or  any  certificate 
of  the  proof  of  deed,  <fee. 

3156.  Counterfeiting  seal  of  the  state, 

or  of  any  public  officer,  court 
of  record,  or  bank  in  this  state. 

3157.  Forging  or  falsifying  of  records, 

or  returns  of  officers. 

3158.  Forgery  of  notes,  bonds,  bills  of 

exchange,  indorsements,  cotton 
receipts,  &c. 

3159.  Officer  certifying   falsely   as   to 

proofs  or  acknowledgments  of 
conveyances. 

3160.  Counterfeiting  gold  orsilver  coin. 

3161.  Being  in  possession  of  coin,  know- 

ing the  same  to  be  counterfeit, 
Avith  intent  to  defraud  by  utter- 
ing it  as  true  or  false. 

3162.  Making  plates  for  notes,  ifec,  is- 

sued by  banks,  Avithout  author- 
ity, &c.,  or  having  impressions 
in  possession,  Avith  intent  to 
have  the  same  filled  up,  etc. 

3163.  Plate  taken  to  be  in  the  form  of 

the  instrument  imitated,  when 
impression  conforms  to  the  parts 
of  the  instrument  Avhich  are 
engraved. 

3164.  Other  forgeries. 

3165.  Uttering  and  publishing  forged 

instruments,  coin,  tfee. 

3166.  Different  degrees  of  forgery,  hoAV 

punished. 

3167.  The  total  alteration  or  oblitera- 

tion of  instrument,  with  intent 
to  defraud,  foi-gery  in  the  same 
degi'ce  as  alteration,  ctc.,of  part. 

3168.  What  instruments,  wiitings,  sig- 

natures, (tc,  are  the  subject  of 
forgery ;  different  parts  of  gen- 
uine instruments  may  be  so 
placed  together  as  to  constitute 
forgery. 
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3169.  Forgery  of  printed  signatures. 

3170.  Lareeuy     ia     dwelling     houses, 

stores,  &o. 

3171.  Stealing  from  building  on  fire,  or 

property  removed. 

3172.  Stealing  from  the  person. 

3173.  Definition    and    punishment    of 

gi'and  larceny. 

3174.  Definition    and    punishment    of 

petit  lai-ceny. 
3115.  Jury   to   ascertain  the  value  of 
each  article  stolen,  and  court 
to    render   judgment    therefor 
against  defendant. 

3176.  Taking    or    destroying    convey- 

ances, with  intent  to  injure  or 
defraud. 

3177.  Receiving  or   concealing  slaves, 

knowing  them  to  have  been 
stolen. 

3178.  Receiving,    &c.,   other   personal 

property,  conveyances,  <fec., 
knowing  them  to  have  been 
stolen. 

3179.  Any  person  may  be  indicted  un- 

der the  two  preceding  sections, 
although  pi-incipal  offender  not 
tried  or  convicted. 

3180.  Steahng  liorses,  <fec. 

3181.  Indictment  under  the  preceding 

section  sufficient  in  general 
terms. 


Sec. 

3182.  R  eceiviug  or  buying  stolen  horses, 

3183.  Definition  of  burglary. 

3184.  Punishment  of  burglary. 

3185.  Definition  of  arson  iu  the  first 

degree. 

3186.  Definition   of  "dwelling-house," 

in  the  preceding  section. 

3187.  Burning  in  the  night  time  steam 

boat  or  vessel  in  which  there 
is  a  human  being,  arson  in  the 
first  degree. 

3188.  Definition  of  arson  in  the  second 

degree. 

3189.  Bui-ning   in   the   day   time  any 

steam  boat  or  vessel  in  which 
there  is  a  human  being,  arson 
in  the  second  degree. 

3190.  Burning  churches,  ware  houses, 

tfec,  arson  in  the  second  degree. 

3191.  Burning  barn,  stable,   (fee,  in  the 

curtilage  of  dwelling  house,  <fec., 
arson  in  the  second  degree. 

3192.  Definition  of  arson  in  the  third 

degree. 

3193.  Punishment  of  the  different  de- 

grees of  arson. 

3194.  Maliciously  placing  impediment 

or  obstruction  on  raih'oad. 

3195.  Negligently  placing  impediment 

or  obstruction  on  railroad. 

3196.  Wantonly  destroying  any  plank 

or  covered  road. 


Injuring  or 
defacing  pub- 
lic buildings. 


Writing  or 
drawing  on 
buildings. 


Duty  of  sec- 
retary of  go- 
vernor in 
relation  to. 


Injuring  or 
defacing 
churches,  &c. 


Killing  or 
disabling 
animal  or 
property  of 
others.  7 
Ala.,  T2S ;  15 
Ala.,  415. 


§  3110.  Any  person  who  willfully  injures  any  building 
belonging  to  the  state  or  county,  or  to  any  town  or  city,  or 
any  of  the  enclosures,  or  in  any  way  willfully  defaces  the 
same,  must,  on  conviction,  be  fined  not  exceeding  ten  times 
the  amount  of  the  injury  done,  and  not  less  than  ten  dollars. 

§  3111.  Any  person  who  willfully  writes  or  draws  figures, 
characters  or  letters  on  the  walls  of  the  state  house,  or  any 
building  belonging  to  the  state,  or  any  county  thereof,  or  to 
any  person,  or  the  fences  or  enclosures  of  the  same,  must,  on 
conviction,  be  fined  not  less  than  ten  or  more  than  one  hun- 
dred dollars. 

§  3112.  The  private  secretary  of  the  governor  must  cause 
the  preceding  sections  to  be  printed,  and  at  all  times  kept 
upon  the  wall,  in  at  least  six  conspicuous  places  in  the  state 
house. 

§  3113.  Any  person  Avho  wantonly  injures  any  church,  or 
other  building,  the  property  of  another,  or  their  enclosures; 
or  in  any  way  willfully  defaces  the  same,  must,  on  convic- 
tion, be  fined  not  exceeding  ten  times  the  amount  of  the  in- 
jury done,  and  not  less  than  ten  dollars. 

§  3111.  Any  person  who  unlawfully  and  maliciously  kills 
or  disables  sluj  animal  belonging  to  another ;  or  unlawfully 
and  maliciously  injures  or  destroys  any  article  or  commodity 
of  value,  the  property  of  another,  must,  on  conviction,  be 
fined  in  a  sum  not  less  than  five  times  the  value  of  the  prop- 
erty destroyed,  or  the  injury  done,  and  imprisoned  not  more 
than  six  months. 
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§  3115.  Any  person  who  willfully  or  malicioasly  injures  injuring  or 
or  disfigures   any   horse,   mare,  gelding,  colt,   lilly,  ass,   or  hofsl"&c.° 
mule,  the  property  of  another,  must,  on  conviction,  be  fined, 
not  less  than  tive  times  the  amouut  of  the  injury  done,  and 
may  be  imprisoned  not  more  than  six  months. 

§  3116.  Any  person  who  unlawfully  and  maliciously  Breaking 
brealvs,  throws  down,  or  destroys,  any  fence,  or  other  enclo-  ^'^'^'^^^' ^°- 
sure ;  breaks,  cuts  off,  or  carries  away  fro  n  its  mooring  or 
landing,  any  ferry  boat,  fiat,  or  canoe,  or  other  vessel  or 
boat,  the  property  of  another,  must,  on  conviction,  be  fined, 
not  less  than  five  times  the  value  of  the  property  destroyed, 
or  injury  done;  but  in  no  case  less  than  twenty  dollars; 
and  may  be  imprisoned  n  )t  more  than  six  months.  „.     ,  ,^ 

a    CI  -IT      mi  n  T  1  •    •  fin  Fines  to  the 

§  3117.  The  fines  under  the  provisions  of  the  three  pre-  party  in- 
ceding  sections  go  to  the  party  injured.  ■'^"''' 

§  3118.  Every  person  who  willfully  and  maliciously  com-  cuttingdowu 
mits  any  trespass,  by  cutting  down  or  destroying  any  wood  wood^  ac^"^ 
or  timber,  growing  or  standing  upon  the  lands  of  another; 
or  who  maliciously  severs  from  the  fr'eehold  any  produce 
thereof;  or  who  severs  and  carries  away  from  any  freehold 
any  property  or  thing  attached  thereto,  under  such  circum- 
stances as  would  render  the  trespass  a  larcenj^,  if  the  thing- 
severed  and  carried  away  were  personal  property,  must,  on 
conviction,  be  fined  not  exceeding  two  hundred  dollars,  and 
be  imprisoned  not  exceeding  six  months. 

§  3119.  Any  person  who  willfully  removes  any  monument,  Removing 
erected  to  designate  the  corner,  or  any  other  point  in  the  or°bounaa- 
boundiryof  any  lot  or  tract  of  land ;   or  willflilly  defaces '""^^' 
or  alters   the    marks  upon  any  tree,    post,    or   monument, 
made  to  designate  the  corner,  or  other  point  in  the  boundary  cutting 
of  any  lot  or  tract  of  land  ;  or  willfully  cuts  down  or  removes  '*°""?  °'"  ^^' 

•J  I   •    1  1  1       •  1  moving 

any  tree  upon  which  any  such  mark  is  made,  upon  convic-  boundary 
tion,  must  be  fined  not  less  than  fifty  or  more   than  five 
hundred    dollars;  and  may   be    imprisoned  not  more  than 
twelve  months. 

§  3120.  Any  person  who   willfully  destroys  or  removes  Removing  or 
any  mile  stone,  post,  board,  or  guide-board,  set  upon  any  miifsfonf 
road  or  highway ;    or  who  willfully  defaces  or  alters  any  •'<'. 
letters  or  figures  upon  such  stone,  post,  or  board,  must,  on 
conviction,   be  fined  not  less  than  ten  or  more   than  fifty 
dollars. 

§  3121.  Any  person  who  willfully  destroys  or   injures,  injuring  or 
otherwise   than    by  burning,  any  public  or  toll  bridge,   or  foifbrwge^ 
causeway,  turnpike  gate,  or  gate  up  at  any  toll  bridge,  or  S'"''®^>  *"• 
on  any  road  by  authority  of  law,  muit,  on  conviction,  be 
fined  in  a  sum  not  less  than  fifty  or  more  than  one  thou- 
sand   dollars,  and  may  be  imprisoned   not   more  than  six 
months. 

§  3122.  Any  person  who  willfully  injures  any  mill  dam,  siiii-dams, 
or  other  dam  to  create  water  power,  or  any  embankment  ^'^' 
necessary  to  support  such  dam,  on  conviction,  must  be  fined 
not  less  than  fitty  or  more  than  one  thousand  dollars  ;  and 
may  be  imprisoned  not  exceeding  six  months. 
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Lock,  gate,  §  3123.  A.11J  pcrsoii  wlio  wantonly  opens  any  lock-gate, 
cuivtrt  01-*'^'  puddle-gate,  culvert-gate,  or  water-gate,  of  any  canal  in  tHs 
^^^^^[sateofg^j^^g^  or  by  any  means  prevents,  or  attempts  to  prevent,  the 
free  use  of  any  sucli  gates  ;  or  wantonly  obstructs  or  hinders 
the  free  use  or  navigation  of  any  such  canal,  must,  on  con- 
viction, be  fined,  not  more  than  two  hundred  dollars,  and 
may  be  imprisoned  not  more  than  three  months. 

§  3124.  Any  person  who  willfully  removes,  injures,  or 
water^weh-',    dcstroys  any  lock,  bank,  water-weir,  aqueduct,   or  culvert, 
&c"la"ca'nai  ^^^  ^^^J  caual  iu  this  state,  must,  on  conviction,  be  fined  not 
exceeding  five  hundred  dollars,  and  may  be  imprisoned  not 
exceeding  six  months. 
Poisoning  §  3125.  Any  |)erson  who  willfully  and  wantonly  poisons 

spnngs,  c.   ^^^  spring,  fountain,  well,  or  reservoir  of  water,  must,   on 
conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
ten  nor  more  than  twenty  years. 
Harboring         §  3126.  Auy  pcrsou  wlio  harbors  or  conceals  any  runaway 
slaves.         slave,  kuowiug  such  slave  to  be  a  runaway,  must,  on  convic- 
tion, be  fined  not  less  than  one  hundred  or  more  than  one 
thousand  dollars  ;  or  may  be  imprisoned  in  the  penitentiary 
for  two  years,  at  the  discretion  of  the  jury. 
Aiding  slave       §  3127.  Any  person  who  knowingly  aids  any  slave  to  run 
to  runaway,  ^way,  must,  ou  couviction,   be  imprisoned  in  the  peniten- 
tiary, not  less  than  two  or  more  than  five  years. 
Persuading        §  3128.  Any  pcrsou  who  persuades  any  slave  to  leave  his 
service' t^go  uiastcr's  servicc,  with  the  intent  to  go  to  a  state  or  country 
state^Tc      where  such  slave  may  enjoy  freedom,  although  such  slave 
may  not  leave  his  master's  service ;  or  who  harbors  or  con- 
ceals such  slave,  being  a  runaway,  with  a  knowledge  of  the 
intention  of  such  slave  to  go  to  such  state  or  country,  must, 
on  conviction,  be  imprisoned  in  the  penitentiary  not  less 
than  five  or  more  than  twenty  years. 
Forging  pas-      §  3129.  Auy  persou  who  forges  or  fabricates  any  paper  in 
^'^^^  writing,  for  the  purpose  of  enabling  a  slave  to  escape,  or  run 

away  from  his  master  ;  or  to  enable  such  slave  to  pass  as  a 
free  person  ;  or  to  enable  such  slave  to  leave  this  state,  must, 
on  conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
five  or  more  than  twenty  years. 
Slave  steal-        §  3130.  Any  pcrsou  who  inveigles,  steals,  carries,  or  en- 
Ail'.,  82S  Ss  *i^6s  away  any  slave,  with  intent  to  convert  such  slave  to  his 
Ala.,  259.      QT^T^  -^J^gQ^  QP  ii-^Q  ^gg  Qf  another  ;  or  to  enable  such  slave  to 
reach  a  state  or  country  where  he  would  enjoy  his  freedom, 
must,  on  convicdon,  be  imprisoned  in  the  penitentiary  not 
less  than  five  or  more  than  twenty  years. 
Fraudulent        §  3131.  Auy  pcrsou  wlio  makcs  or  receives  any  convey- 
conveyances  ^^^^^  ^£  property,   with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors,  must,  on  conviction,  be  fined  not  less  than 
fifty,  or  more  than  one  thousand  dollars,  and  must  be  im- 
prisoned not  more  than  six  months. 
^rTert"°to        ^  3132.  Auy  pcrsou  who  removes  any  personal  property, 
which  anoth- with  the  intent  to  carry  the  same  out  of  the  state,  for  the 
claim!  ^^       purpose    of  hindering,  delaying,   or  defrauding   any  person 
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wIlo  has  a  claim  thereto,  under  a  written  instrument,  with 
the  knowledge  of  the  existence  thereof,  must,  on  conviction, 
be  imprisoned  in  the  penitentiary  not  less  than  two  or 
more  than  five  years. 

§  3133.  If  it  appears  that  the  defendant,  in  an  indictment  indictment. 
under  the  preceding  section,  was  an  honest  purchaser  of  the 
property,  his  imprisonment  must  not  exceed  two  years. 

§  3134.  If  any  owner  of  any  steam  boat  or  vessel,  or  of  Making  false 
any  property  laden,  or  pretended  to  be  laden,  on  board  of  |j"J°aud^n- 
the  same  ;  or  if  any  other  person  concerned  in  the  lading,  or  surer, 
fitting  out  of  such  steam  boat  or  vessel,  makes  out  and  ex- 
hibits any  false  or  fraudulent  estimate  of  any  property  laden, 
or  pretended  to  be  laden,  on  board  of  such  steam  boat  or 
vessel,  with  intent  to  injure  or  defraud  the  insurer  of  such 
steam  boat,  vessel,  or  property,  or  any  part  thereof,  he  must, 
on   conviction,   be  imprisoned  in  the  penitentiary  not   less 
than  two  or  more  than  five  years. 

§  3135.  Any  master,  of&cer,  or  mariner  of  any  vessel,  who  Faiseprotest, 
makes,  or  causes  to  be  made,  or  swears  to,  any  false  af&da-  r-aud^insurer 
vit  or  protest ;  or  if  any  owner,  or  other  person  concerned 
in  such  vessel,  or  in  any  property  laden  on  board  the  same, 
procures  any  such  false  affidavit  or  protest  to  be  made ;  or 
exhibits  the  same,  with  the  intent  to  injure,  deceive,  or  de- 
fraud, any  insurer  of  such  vessel,  or  property  laden  on  board 
the  same,  must,  on  conviction,  be  imprisoned  in  the  peniten- 
tiary not  less  than  two  or  more  than  five  years. 

§  3136.  Any  person  who  willfully  casts  away,  burns,  sinks,  casting  a- 
or  otherwise  destroys,  any  ship  or  vessel,  with  the  intent  to  J^g'|^&''c"T 
injure  the  owner  of  such  vesseJ,  or  of  any  property  on  board  ^„®f„[7o\n. 
the  same,  or  an  insurer  of  any  such  vessel  or  property,  must,  jure  owner 
on  conviction,  be  imprisoned  in  the  penitentiary  not  less  °^  i"="^*"- 
than  five  or  more  than  ten  years. 

§  3137.  Any  person  who  willfully  burns  a  building,  or  Burning 
any  property  wnich  is  at  the  time  insured  against  fire,  with  ^  chl^fe'^n' 
intent  to  charge  or  injure  the  insurer,  must  be  imprisoned  surer. 
in  the  penitentiary  not  less  than  five  or  more  than  ten  years. 

§  3138.  Any  person  who  feloniously  steals  the  property  Bringing 
of  another,  in   any  other  state  or  country,  and  brings  the  erty  ?n?o°the 
same,  or  any  portion  thereof,  into  this  state,  must,  on  con-  ^''''^• 
viction,  bs  punished  in  the  same  manner,  and  to  the  same 
extent,  as  if  the  property  thus  brought  into,  had  been  stolen 
in  this  state. 

§3139.  Any  person  who  feloniously  marks,  or  brands.  Marking  or 
any  unmarked  horse,   mare,  colt,  mule,  ass,  bull,  cow,  bul-  ma"ked^crt°' 
lock,  ox,  heifer,  calf,  hog,  sheep,  or  goat,  the  property  of  an-  "e. 
other,  must,  on  conviction,  be  punished,  as  if  he  had  com- 
mitted larceny  to  the  valae  of  such  animal. 

§  3140.  Any  person  who  feloniously  alters  or  defaces  the  Altering 
mark  or  brand  of  any  horse,  mare,  colt,  mule,  ass,  bull,  cow,  bl4mfs.''° 
bullock,  ox,  heifer,  calf,  hog,  sheep,  or  goat,  the  property  of 
another,  must,  on  conviction,  be  punished  as  if  he  had  com- 
mitted larceny  to  the  value  of  such  animal. 
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[title  1, 


Personating 
another. 


Obtaining 
money,  Ac, 
under  false 
pretences. 


&c. 


§  3141.  Any  person  wlio  falsely  personates  another,  and 
in  such,  assumed  character  receives  any  property  of  any  de- 
scription, intended  to  be  delivered  to  the  person  personated, 
must,  on  conviction,  be  punished  as  if  he  had  stolen  such 
property. 

§  3142.  Any  person  who  by  any  false  pretences,  or  by 
any  false  token,  with  intent  to  defraud  another,  obtains  from 
any  person  any  personal  property,  or  the  signature  of  any 
person  to  any  written  instrument,  the  false  making  of  which 
is  forgery,  must,  on  conviction,  be  imprisoned  in  the  peni- 
tentiary not  less  than  two  or  more  than  five  years  ;  but  in 
case  such  personal  property  does  not  exceed  twenty  dollars 
in  value,  such  person  must  be  fined  not  exceedihg  one  hun- 
dred dollars,  and  imprisoned  in  jail  not  exceeding  six  months. 
Kmbezzie-  §  3143.  Any  officer,  agent  or  clerk  of  any  incorporated 
ce?",'  agerSi  compauy,  or  clerk  or  agent  of  any  private  person,  or  copart- 
nership, except  apprentices  and  other  persons  under  the  age 
of  eighteen  years,  who  embezzles,  or  fraudulently  converts  to 
his  own  use,  any  property  of  another,  which  has  come  into 
his  possession  by  virtue  of  his  employment,  must,  on  con- 
viction, be  punished  as  if  he  had  feloniously  stolen  such 
property. 

§  3144.  Any  common  carrier  or  other  person  to  whom 
any  property  has  been  delivered  to  be  carried  for  hire,  who 
embezzles,  or  fraudulently  converts  to  his  own  use  such  prop- 
erty, or  any  portion  thereof,  must,  on  conviction,  be  punish- 
ed, as  if  he  had  feloniously  stolen  such  property. 

§  3145.  Any  private  banker,  commission  merchant,  fac- 
tor, broker,  attorney,  or  any  other  agent,  who  sells  or  dis- 
poses of  property  for  another,  and  embezzles,  or  fraudulently 
converts  to  his  own  use  the  proceeds,  br  any  portion  of  the 
same,  must,  on  conviction,  be  punished  as  if  he  had  feloni- 
ously stolen  such  proceeds. 

§  3146.  Any  private  banker,  commission  merchant,  factor, 
broker,  attorney  or  any  other  agent,  who  sells  or  disposes  of 
property  for  another,  and  refuses  for  three  days  after  a  de- 
mand made  by  the  person  entitled  to  the  same,  his  agent  or 
propenysoid  attomcy,  to  pay  the  amount  to  which  such  person  is  entitled, 
must,  on  conviction,  be  fined  not  more  than  one  thousand 
dollars,  and  imprisoned  not  less  than  three  or  more  than  six 
months. 
Embeizie-         §  3147.  If  any  president,   cashier,  or  other  officer,  agent, 
mentofprop-  qj.  scrvaut,  of  auv  bank  incorporated  under  any  law  of  this 

erty,  &c.,  de-  •  i         i  •      •  t  r 

posited  in  state  j  or  any  private  banker,  commission  merchant,  lactor, 
broker,  attorney  or  any  other  agent,  embezzles,  or  fraudulently 
converts  to  his  own  use,  any  etfects  or  property  belonging  to, 
or  in  possession  of  such  bank,  or  deposited  therein,  or  any 
property  deposited  with  such  private  banker,  commission 
merchant,  factor,  broker,  attorney  or  other  agent,  belonging 
to  another,  must,  on  conviction,  be  punished  as  if  he  had 
feloniously  stolen  such  property. 

§  3148.  If  the  treasurer  of  this  state,  or  any  person  em- 


By  common 
carriers. 


Private 

bankers, 

commission 

merchants, 

&c. 


Private 
bankers, 
commission 
merchants, 
&c.,  failing 
to  pay  over 
money  for 


bank,  &c. 
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ment  by  state 
easurer  or 


ployed  in  his  office,  embezzles  or  fraudulently  converts  to  his  Embezzie- 
own  use,  or  fraudulently  secretes,  with  intent  to  convert  to  u""' 
his  own  use,  any  property  belonging  to  the  state,  upon  con-  p^' 
viction,  he  must  be  punished  as  if  he  had  feloniously  stolen 
such  property. 

§  3149,  When  the  property,  with  reference  to  which  the  indictment 
offence,  under  the  six  preceding   sections,  is   committed,  is  "Xzzie-^*' 
money,   bank   bills,  notes,   checks,    drafts,    or  securities  for  ment  of  prop- 
money,  it  is  sufficient  to  describe  such  property  in  the  indict-  ali/.^''"^'^" 
ment,  as  money,  bank  bills,  notes,  checks,  drafts,  bills  of  ex- 
change, or  other  evidences  of  debt,  or  securities  for  money, 
of  or  about  a  certain  amount,  without  more  particularly  de- 
scribing such  property ;  and  it  is  also  sufiicient  to  charge  the 
embezzlement  of  any  property  in  general  terms. 

§  3150,  Any  person  who  receives  or  buys  property,  kno  v-  Rgceivingor 
ing  that  the  same  has  been  embezzled,  or  fraudulently  con-  buying t^m- 
verted,  or  fraudulently  secreted,  with  intent  to  defraud  the  erty.*^  ^'°^" 
rightful  owner,  or  to  prevent  the  recovery  of  such  property, 
must,  on  conviction,  be  punished  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  embezzled  such  property. 

§  3151.  Any  person  who  alters,  forges  or  counterfeits  any  Forgery  of 
note,    certificjate,  or  other  evidence  of  debt,  issued  by  anv  c«''^,'fi^ates, 

rf  1-1  •  1  1  1      1   -11  "^    bank  bills, 

omcer  authorized  to  issue  the  same ;  or  any  bank  bill,  prom-  &c. 
issory  note,  drciffc,  or  check,  issued  by  any  incorporated  bank 
or  banking  company  of  this  state,  or  any  other  state  ;  or  any 
note,  certificate,  draft,  check,  or  other  evidence  of  debt,  issued 
by  authority  of  any  law  of  the  United  States,  with  the  in- 
tent to  injure  or  defraud  any  corporation,  government  or  in- 
dividual, is  guilty  of  forgery  in  the  first  degree, 

§  3152.  Any  person  who  alters,  forges  or  counterfeits  any  Forgery  of 
check,  draft,  bill  or  warrant,  drawn  on  any  bank  or  banking  bani^^&c 
company,  or  upon  the  treasurer  of  this  state,  with  intent  to 
defraud  any  person,  corporation  or  state,  is  guilty  of  forgery 
in  the  first  degree. 

§  3153.  Any  person  who  fraudulently  alters  any  bill  or  Altering 
note  of  any  bank  or  banking  association,  of  this  or  any  other  ^tthVirL 
state,  issued  to  circulate  as  money,  by  abstracting  a  part  from  '^^j^"/''T„ 
such  bill    or  note,  or  by  incorporating  therein  a  part  taken 
from  some  other  bill  or  note,  with  intent  to  defraud,  is  guilty 
of  forgery  in  the  first  degree  . 

§  3154.  Any  person  who  alters,  and  publishes  as  true,  and  Altering  or 
with  intent  to  defraud,  any  falsely  altered,  forged  or  coun-  ^^^'^l^^f^. 
terfeited  bank  bill,  or  any  one  of  the  instruments,  securities,  bankbuis. 
or  evidences  of  debt  specified  in  the  two  preceding  sections, 
knowing  the  same  to  be  forged,  altered,   or  counterfeited,  is 
guilty  of  forgery  in  the  first  degree. 

§  3155.  Any  person  who  forges,  counterfeits,  or  felsely  wm  or  deed, 
alters : 

1.  Any  will  of  real  or  personal  property,  or  any  deed  or 
other  instrument,  being  or  purporting  to  be  the  act  of  an- 
other, by  which  any  right  or  interest  in  property  is  or  pur- 
ports to  be  transferred,  conveyed,  or  in  any  way  changed  or 
affected. 
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AcknoTviedg-      2.  Aiij  Certificate  or  indorsement  of  the  acknowledgment 
'"^°*°^'^^*'^  by  any  person  of  any  deed  or   other  instrument,  which  by 
law  may  be  recorded,  made,  or  purporting  to  have  been  made,- 
*      by  any  ofB.cer  duly  authorized  to  make  such   certificate  or 
indorsement ;  or, 
Probate  of        ^-  ^^^7  Certificate  of  the  proof  of  any  deed,  will,  or  other 
deed.  instrument,   which  by  law  may  be  recorded,  made,  or  pur- 

porting to  have  been  made,  by  any  court  or  officer  duly  au- 
thorized to  make  such  certificate,   with  intent  to  defraud, 
must,   on  conviction,   be  adjudged  guilty  of  forgery  in  the 
first  degree. 
Seal  of  state      §  3156.  Any  pcrsou  who  counterfeits  or  forges  the  seal  of 
office^oFany*'  ^his  statc,  or  the  seal  of  any  public  office  authorized  by  law ; 
court,  &c.     the  seal  of  any  court  of  record,  or  of  any  bank,  or  company 
incorporated  under  the  authority  of  this  state,  or  who  falsely 
makes,  forges,  or  counterfeits  any  impression  purporting  to 
be  the  impression  of  any  such  seal,  with  intent  to  defraud, 
on  conviction,  is  guilty  of  forgery  in  the  second  degree. 
Record  of         §  8157.  Any  person  who,  with  intent  to  defraud,  falsely 
Judgment  on  altcrs,  forgcs,    destroys  or  falsifies  any  record  of  any  will, 
decree.        couvcyance,  or  other  instrument,  the  record  of  which  by  law 
is  evidence  ;  the  record  of  any  judgment  or  decree  of  a  court 
of  record,  either  of  law  or  equity  ;  or  the  return  of  any  offi- 
cer to  the  process  of  any  court,  upon  conviction,   must  be 
adjudged  guilty  of  forgery  in  the  second  degree. 
Bond,&c.  §  3158.  Every  person  who  falsely  makes,  alters,  forges  or 

counterfeits,  with  intent  to  injure  or  defraud,  any  bond,  bill 
single,  promissory  note,  bill  of  exchange,  or  the  indorsement 
thereof;  or  any  cotton  receipt,  or  receipt  for  the  payment  of 
money,  or  any  instrument,  or  writing,  being  or  purporting  to 
be,  the  act  of  another,  by  which  any  pecuniary  demand  or 
obligation  is,  or  purports  to  be,  created,  increased,  discharged, 
diminished,  or  in  any  manner  affected,  and  the  grade  of  the 
offence  not  hereinbefore  prescribed,  upon  conviction  thereof, 
must  be  adjudged  guilty  of  forgery  in  the  second  degree. 
False  certifi-  §  3159.  If  any  officer  authorized  to  take  the  proof  and 
Gates  by  offi-  acknowledgment  of  any  conveyance  of  real  and  personal 
property,  willfully  certifies  that  any  such  conveyance  or  in- 
strument was  duly  proven,  or  acknowledged,  by  any  party 
thereto,  when  no  such  acknowledgment  or  proof  was  made ; 
or  was  not  made  on  the  day  on  which  it  Avas  certified  to  have 
been  made,  with  the  intent  to  injure  or  defraud,  or  enable 
any  other  person  to  injure  or  defraud,  must,  on  conviction, 
be  adjudged  guilty  of  forgery  in  the  second  degree. 
Counterfeit-  §  3160.  Any  pcrsoii  who  counterfeits  any  gold,  silver,  or 
inggoidor    other  coin,  which  is  at  the  time  current  by  law,  usaa:e,  or 

other  coin.  .',.  .  .,  „„  .,''  ni 

custom,  m  this  state,  is  guilty  of  forgery  m  the  second  degree. 

Having  §  3161.  Every  person  who  has  in  his  possession  any  coun- 

money  with  tcrfcit  of  any  gold,  silver,  or  other  coin,  which  is  at  the  time 

ter^it^&c."'"  ciirrent  in  this  state,  knowing  the  same  to  be  counterfeited, 

with  intention  to  defraud,  or  injure,  by  uttering  the  same,  as 

true  or  false,  or  by  causing  the  same  to  be  so  uttered,  must. 
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on  conviction,  be  punislied  as  if  gnilty  of  forgery  in  the  sec- 
ond degree. 

§  3162.  Any  person  who  makes  or  engraves,  or  causes  or  Making  or 
procures  to  be  made  or  engraved,  any  plate,  in  the  form  or  bank'piaL 
similitude  of  a  promissory  note,  bill  of  exchange,  draft,  check,  ^'^^ 
certificate  of  deposit,  or  evidence  of  debt,  issued  by  any  in- 
corporated bank,  or  banking  company,  within  this  state,  or 
of  any  state  of  the  United  States,  without  the  authority  of 
such  bank ;  or  has  in  his  custody  or  possession,  without  the 
authority  of  such  bank,  any  impression  taken  from  any  such 
plate,  with  the  intent  to  have  the  same  filled  up,  and  com- 
pleted, for  the  purpose  of  being  passed,  sold,  or  uttered ;  or 
has  made,  or  caused  to  be  made,  or  has  in  his  custody  or 
possession,  any  plate,  on  which  is  engraved  any  figures  or 
words,  which  may  be  used  for  falsely  uttering  any  evidence 
of  debt  issued  by  any  incorporated  bank,  or  banking  com- 
pany, with  the  intent  to  use  the  same  for  such  purpose,  must, 
on  conviction,  be  adjudged  gTiilty  of  forgery  in  the  second 
degree. 

§  3163.  Every  plate  specified  in  the  last  section  must  be  Form  of  each 
deemed  to  be  in  the  form  and  similitude  of  the  instrument  p''^''^- 
imitated,  when  the   engraving  on  such  plate  resembles  or 
conforms  to  such  parts  of  the  genuine  instrument  as  are  en- 
graved. 

§  3164.  All  forgeries,  the  punishment  of  which  is  not  in  other  forge- 
this  article  provided  for,  are  forgeries  in  the  third  degTce.      "^^' 

§  3165.  Any  person  who  utters,  and  publishes,  as  true,  uttering,  &c. 
and  with  intent  to  defraud,  any  forged  or  counterfeit  instru- 
ment or  writing,  or  any  counterfeit  gold,  silver,  or  other  coin, 
the  forging  or  counterfeiting  of  which  is  declared  by  this 
article  to  be  an  offence,  knowing  such  instrument,  writing, 
or  coin  to  be  forged  or  counterfeited,  must,  on  conviction, 
be  adjudged  guilt}^  of  forgery  of  such  instrument  or  writing, 
or  of  counterfeiting  such  coin ;  but  if  it  a|)pear  on  the  trial, 
that  the  defendant  received  such  forged  or  counterfeit  in- 
strument, writing,  or  coin,  of  another,  in  good  faith,  and  for 
a  valuable  consideration,  without  any  circumstances  to  justify 
the  suspicion  of  its  being  forged  or  counterfeited,  he  must,  on 
conviction,  be  punished  only  as  if  guilty  of  forgery  in  the 
third  degree. 

§  3166.  Forgery  in  the  first  degree  is  punished  by  impris-  Punishment 
onment  in  the  penitentiary,  not  less  than  ten  or  more  than  °  '^^^^^^' 
twenty  years ;    in  the  second  degree,  not  less  than  five  or 
more  than  ten  years  in  the  penitentiary  ;  and  in  the  third 
degree,  by  imprisonment  in  the  penitentiary  not  less  than 
two  or  more  than  five  years. 

§  3167.  The  total  alteration  or  obliteration  of  any  instru-  ^iteration  or 
ment  or  writing,  with  intent  to  defraud,  by  which  any  pecu-  obuteration. 
niary  obligation,  interest  in,  or  any  right  or  claim  to  property 
is  intended  to  be  created,  increased,  discharged,  diminished, 
or  in  any  manner  aftected,  must  be  deemed  forgery  in  the 
same  manner  and  degree,  as  the  false  alterations  or  obhtera- 
tions  of  any  such  instrument  or  writing. 
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What  writ-        §3168.  Every  instrument  with  a  written  signature  there- 
tuves'^s,"t^ect  to,  and  every  signature  of  an  individual,  firm,  or  corporate 
of  forgery,     body.  Or  by  any  officer  of  such,  body ;  and  every  writing 
purporting  to  be  such  signature,  must  be  deemed  a  writing 
and  a  written  instrument,  and  may  be  the  subject  of  forgery 
within  the  meaning  of  the  provisions  of  this  article  relating 
thereto  ;  and  when  different  parts  of  several  genuine  instru- 
ments are  so  placed  or  connected  together  as  to  form  one 
instrument,  with  intent  to  defraud,  the  same  must  be  deemed 
forgery  in  the  same  manner  and  degree,  as  if  the  parts  so  put 
together  were  falsely  made  or  forged. 
Printed  sig-       §  3169.  If  any  person  makes  or  counterfeits,  with  intent 
natures.       ^q  dcfraud,  any  evidence  of  debt,  issued  or   purporting  to 
have  been  issued  by  any  corporation  having  authority  for 
that  purpose,  to  which  is  affixed  the  printed  signature  of  any 
person  as  agent  or  officer  of  such  corporation,  it  must  be 
deemed  forgery,  in  the  same  manner  and  degree,  as  if  such 
person  was  at  the  time  an  officer  or  agent  of  such  corpora- 
tion, notwithstanding  there  may  have  been  no  such  person 
in  existence. 
Pteaiingfrom      g  3170.  Any  pcrsou  who  commits  larceny  in  any  dwelling 
houseaSc.    housc,  storc  housc,  smoke  house,  kitchen,  stable,  shop,  ware- 
house, steam  boat,  or  other  vessel,  or  water-craft,  on  convic- 
tion, must  be  imprisoned  in  the  penitentiary  not  less  than 
three  or  more  than  six  years. 
From  build-       §  3171.  Auy  pcrsou  who  commits  the  crime  of  larceny,  by 
ing  on  aie.    stealing  from  any  building  on  fire,  or  by  stealing  any  prop- 
erty removed  in  consequence  of  an  alarm  of  fire,  must,  on 
conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
three  or  more  than  six  years. 
From  the  §  3172.  Any  person  who  commits  the  crime  of  larceny, 

person.        -j^-^  stealing  from  the  person  of  another,  must  be  imprisoned 
in  the  penitentiary  not  less  than  three  or  more  than  six  years 
Grand  larce-      §  3173.  Any  pcrsou  who  commits  the  crime  of  larceny, 
^^'  by  stealing  any  personal  property,  if  the  property  stolen 

exceed  the  value  of  tAventy  dollars,  must  be  deemed  guilty 
of  grand  larceny,  and  must  be  imprisoned  in  the  penitentiary 
not  less  than  two  or  more  than  five  years. 
Petit  larceny      §  3174.  Any  pcrsou  who  commits  the  crime  of  larceny, 
by  stealing  any  personal  property,  not  exceeding  twenty  dol- 
lars in  value,  is  guilty  of  petty  larceny,  and,  on  conviction, 
must  be  fined  not  exceeding  one  hundred  dollars,   and  be 
imprisoned  in  the  county  jail  not  exceeding  six  months;  and 
for  the  second  offence  must  be  imprisoned  in  the  penitentiary 
for  two  years, 
judgmentfor      §  3175.  Whcuevcr  the  jury  finds  the  defendant  guilty  of 
theartide''^  larccny,  such  jury  must  ascertain  the  value  of  each  article 
stolen.         stolen,  and   the  court  must  render  judgment   against   the 
defendant  for  the  assessed  value,  unless  such  stolen  property  ; 
has  been  returned  to  the  owner. 
Deeds  and         §3176.  Any  pcrsou  who  takcs  or  destroj^s  any  deed  or 
conveyances  conveyance  of  lands,    or  personal  property,  belonging   to 
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another,  with  the  intent  to  injure  or  defraud,  must,  on  con- 
viction, be  punished  as  if  guilty  of  grand  larceny. 

§  3177.  Any  person  who  buys,  receives,  conceals  or  aids  Buying  or 
in  the  concealment  of,  any  slave,  knowing  such  slave  to  have  stoienllafes. 
been  inveigled,  stolen,   carried  or  enticed  away,  with  the 
intents  as  specified  in  section  3130,  must,  on  conviction,  be 
punished  by  imprisonment  in  the  penitentiary  not  less  than 
five  or  more  than  twenty  years. 

§  3178.  Any  person  who  buys,  receives,  conceals,  or  aids  „     . 

t)  ../I  J    T  :  1  Bui-ying  sto- 

m  the  concealment  oi,  any  personal  property  other  than  len  goods. 
slaves,  or  deed,  conveyance,  or  other  writing,  specified  in 
section  3176,  knowing  such  personal  property  to  have  been 
stolen,  or  such  deed,  conveyance,  or  writing  to  have  been 
taken  with  the  intention  to  injure  or  defraud,  must,  on  con- 
viction, be  imprisoned  in  the  penitentiary  not  less  than  two 
or  more  than  five  years. 

§  3179.  An  indictment  may  be  preferred  under  the  two  indictment, 
precediug  sections,  although  the  principal  offender  has  not 
been  tried  or  convicted. 

§  3180.  Any  person  who  feloniously  steals  or  takes  away  Horse  steai- 
any  horse,  mare,  or  gelding,  foal  or  filly,  ass  or  mule,  must,  '"^' 
on  conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
three  or  more  than  seven  years. 

§  3181.  In  an  indictment  under  the  preceding  section  it  is  indictment, 
not  necessary  to  designate  the  particular  sex  or  character  of 
the  animal  stolen,  but  it  is  enough  to  describe  it  by  such 
general    designation,    as    in    the    common    understanding 
embraces  it. 

§  3182.  Any  person  who  receives  or  buys  any  horse,  mare.  Buying  ov  re- 
gelding,  foal,  filly,  ass  or  mule,  that  has  been  feloniously  taken  [ga^'ij'fgg^" 
or  stolen,  knowing  that  the  same  has  been  so  taken  or  stolen,  • 

must,  on  conviction,  be  punished  in  the  same  manner  as  the 
thief. 

§  3183.  Burglary  is  the  breaking  into  and  entering,  either  Burglary; 
in  the  night  or  day,  a  dwelling  house,  ojf  any  building  4'fi"'''^ 
within  the  curtilage  of  a  dwelling  house,  but  not  forming  a 
part  thereof;  or  airy  shop,  store,  ware  house,  or  other  build- 
ing in  which  any  goods,  merchandize,  or  valuable  thing,  is 
kept  for  usC;  sale,  or  deposit,  with  intent  to  steal,  or  commit 
any  felony. 

§  3184.  Any  person  who  commits  the  crime  of  burglary,  punishment, 
on  conviction,  must  be  imprisoned  in  the  penitentiary  not 
less  than  three  or  more  than  fifty  years. 

§  3185.  Any  person  who  willfully  sets  fire  to,  or  burns,  in  ^^^^^  ^^  ^■^^^ 
the  night,  a  dwelling  house,  or  house  adjoining  thereto,  in  firstdegiee. 
which  dwelling  house  there  is^t  the  time  a  human  being,  is 
guilty  of  arson  in  the  first  degree.  * 

§  3186.  Any  house,  prison,  or  other  building,  which  is  oweUing 
occupied  by  a  person  lodged  therein  at  night,  is  a  dwelling  nuiol'/of.'^^' 
house,  within  the  meaning  of  the  preceding  section. 

§  3187.  Any  person  who  willfully  sets  fire  to  or  burns,  in  Burning 
the  night  time,  any  steam  boat  or  vessel,  in  which  there  is  a  in'^ulgur'' 
human  being,  is  guilty  of  arson  in  the  first  degree. 
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Burning  in- 
habited dwel- 
ling house  in 
day  time. 


Burning 
steamboat  in 
day  time. 

Public  build- 
ings. 


Burning  sta- 
bles, &c. 


Any  other 
house,  &c. 


Punishment 
of  arson. 


Wantonly 
obstructing 
rail  road. 


Negligently 
obstructing 
rail  road. 


Injuring  cer- 
tain other 
roads. 


§  3188.  Any  person  wlio  willfully  sets  fire  to  or  burns,  in 
tlie  day  time,  any  inhabited  dwelling  house,  though  without 
any  human  being  therein  at  the  time,  is,  on  conviction,  guilty 
of  arson  in  the  second  degree. 

§  3189.  Any  person  who  willfully  sets  fire  to,  or  burns 
any  steam  boat,  or  vessel,  in  the  day  time,  in  which  there  is 
a  human  being,  is  guilty  of  arson  in  the  second  degree. 

§  3190.  Any  person  who  willfully  sets  fire  to  or  burns 
any  meeting  house,  church,  court  house,  town  house,  college, 
academy,  jail,  or  other  building  erected  for  public  use,  or  any 
banking  house,  ware  house,  cotton  house,  gin  house,  store, 
manufactory,  or  mill,  being,  with  the  property  therein  con- 
tained, of  the  value  of  five  hundred  dollars,  is  guilty  of  arson 
in  the  second  degree. 

§  3191.  Any  person  who  sets  fire  to  or  burns  any  barn, 
stable,  shop,  or  office,  of  another  person,  within  the  curtilage 
of  any  dwelling  house,  or  other  building,  by  the  burning 
whereof  any  building  specified  in  the  preceding  section  is 
burnt,  is,  on  conviction,  guilty  of  arson  in  the  second  degree. 

§  3192.  Any  person  who  willfully  sets  fire  to  or  burns 
any  other  house,  or  out  house,  than  those  mentioned  in  the 
five  preceding  sections,  or  any  bridge,  or  lock,  steam  boat, 
keel  boat,  ship,  or  other  water-craft,  or  any  turnpike  gate, 
bridge,  causeway,  or  gate,  specified  in  section  3121,  under 
such  circumstances  as  do  not  make  it  arson  in  the  first  or  sec- 
ond degree,  is  guilty  of  arson  in  the  third  degree. 

3193.  Arson  in  the  first  degree  is  punishable  by  impris- 
onment in  the  penitentiary  for  not  less  than  fourteen  years ; 
in  the  second  degree,  by  imprisonment  in  the  penitentiary 
not  less  than  seven  or  more  than  fourteen  years ;  in  the  third 
degree,  by  imprisonment  in  the  penitentiary  not  less  than 
three  or  more  than  seven  years. 

§  3194.  Any  person  who  wantonly  injures,  or  places  any 
impediment  or  obstruction  on,  any  rail  road  in  this  state,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  or  more 
than  five  hundred  dollars,  and  may  be  imprisoned  not  more 
than  six  months. 

§  3195.  Every  one  who  negligently  places  any  impedi- 
ment or  obstruction  on  any  rail  road  in  this  state,  in  use  for 
the  transportation  of  passengers,  or  merchandize,  must,  on 
conviction,  be  fined  not  less  than  fifty  or  more  than  two 
hundred  dollars. 

§  3196.  Any  person  who  wantonly  and  maliciously  injures 
or  destroys  any  plank  or  covered  road,  must,  on  conviction, 
be  fined  not  less  than  ten  or  more  than  one  thousand  dollars, 
and  may  be  imprisoned  not  more  than  three  months. 
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Of  offences  agai.ist  public  justice. 


Sec.  Sec 

319Y.  Defiuition  of  perjury.  3215. 

8198.  Punishmont  of  perjury. 

8199.  Subornation  of  perjury.  3216. 
3200.  Iq  indictmeut  for  perjury,  what 

is  sufficient  to  allege. 

8201.  Bribing   or   offer   to    bribe   any   3217, 

executive,  legislative,  or  judi- 
cial officer. 

8202.  Accepting  bribes  by  any  execu- 

tive,   legislative,    or    judicial 
officer.  8218. 

3203.  Bribing  or  the  offer  to  bribe  any  - 

ministerial  officer  of  court,  or   3219. 
auditor,  juror,  tfec.  I 

8204.  On  charge  of  bribing  a  juror,  it  | 

is  not  necessary  that  the  juror  j  3220. 
should  have  been  sworn. 

8205.  Receiving  of  bribes  by  jurors,  <fee.  j  3221. 

3206.  Stocking  of  jurors  by  sheriff  or 

other  officer. 

3207.  Bribing  or  offering  a  bribe  to  of- 

ficer, to  induce  him  to  stock  a    3222. 
jury. 

8208.  Officer   conniving  at  the  ofiencc  |  3223. 
specified  in  the  two  preceding  ! 
sections.  1 3224. 

3209.  Personating  another  in  becoming 
bail,  confessing  any  judgment, 
<kc.  :  3225. 

8210.  Officers    voluntarily   permitting; 

prisoners  charged  withindicta-  i  3226. 
ble  offences  to  escape. 

3211.  Officers  negligently  permitting 
prisoners  charged  with  indicta- 
ble offences  to  escape.  3227. 

8212.  Officers  refusing  to  execute  crim- 
inal  process,    or  to  receive  in  j  3228. 
custody   any   person   lawfully 
committed. 

3213.  Jailer  refusing   to   receive   into 

custody   any   person   lawfully  !  3229. 
committed  on  a  criminal  charge. 

3214.  Conveying  into  jail  instruments, 

&c.,  to  facilitate  escape  of  pris- 
oners on  charge  of  felony. 


Assisting  prisoners  confined  on 
any  other  charge  to  escape. 

AsBisting  person  to  escape  from 
the  custody  of  of^er,  or  pex*- 
Bon  in  charge. 

Prisoner  escaping  from  jail  may 
be  retaken,  and  the  pei'iod  be- 
tween his  escape  and  arrest 
not  to  be  computed  in  the  term 
of  his  imprisonment 

Resistance  to  officers  in  serving 
process. 

Running  off  or  concealing  slave 
guilty  of  or  charged  with  a 
capital  offence,  with  intent,  <tc., 

Concealing  felonies,  or  abstaining 
from  prosecution. 

A  trial  may  be  had  under  the 
two  preceding  sections,  although 
the  person  guilty  of  oiiginal  of- 
fence not  tried. 

Conspiracies  to  commit  indicta- 
able  offences. 

What  agreement*  constitute  con- 
spiracies. 

No  conspiracies  except  those 
specified  in  the  two  preceding 
sections  are  indictable. 

Definition  and  punishment  of  ex- 
tortion. 

Refusing  to  arrest  offender  on 
command  of  magistrate,  or  re- 
sisting person  acting  under 
such  command. 

Concealing  or  aiding  felons  after 
commission  of  offence. 

Only  such  offenders  as  are  speci- 
fied in  the  preceding  section 
can  be  accessories  after  the 
fact. 

Accessory  after  the  fact  may  be 
indicted,  (fee.,  if  principal  felon 
dead,  or  fled  from  justice. 


§  3197.  Any  person  who  willfully  and  corruptly  swears  P«'i'^y- 
or  affirms  falsely  in  regard  to  any  material  matter  or  tiling, 
upon  any  oath  or  affirmation  required  or  authorised  by  law, 
is  guilty  of  perjury. 

§  3198.  Any  person  who  commits  perjury  on  the  trial  of  onanmdict- 
an  indictment  for  felony,  must,  on  conviction,  be  imprisoned  ^^°'^°''^^^" 
in  the  penitentiary  not  less  than  seven  or  more  than  twenty 
years ;  and  perjury  committed  under  any  other  circumstances, 

•^  "11  •  •  -Till,-  •  '  On  any  other 

or  upon  any  other  occasion,  is  punishable  by  imprisonment  indictment. 
in  the  penitentiary  not  less  than  two  or  more  than  five  years. 

§  3199.  Any  person  who  corruptly  procures  another  to  subomft- 
swear  falsely  in  any  case,  or  upon  any  occasion,  in  or  con- ''°°  °^' 
37 
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cerning  which,  perjury  may  be  committed,  is  guilty  of  subor- 
nation of  perjury,  and  must  be  punished  by  imprisonment 
in  the  penitentiary  lor  the  period  for  which  the  party  sub- 
orned, was  liable  to  be  imprisoned. 
Indictment        §  3200.  In  an  indictment  for  perjuror  or  subornation  of 
for  perjury,   pgpj^^j-y^  [^  {g  Sufficient  to  sct  fortli  the  substance  of  the  con- 
troversy or  matter  in  respect  to  which  the  oflPence  was  com- 
mitted, and  in  what  court,  or  before  whom  the  oath  alleged 
to  be  false  wiis  taken ;  and  that  the  court  or  person  before 
whom  it  was  taken,  had  authority  to  administer  it,  with  the 
necessary  allegations  of  the  falsity  of  the  matter  on  which  the 
perjury  is  assigned ;  but  the  indictment  need  not  set  forth  the 
pleadings,  record  or  proceedings  with  which  the  oath  is  con- 
nected; nor  the  commission  or  authority  of  the  court  or  per- 
son before  whom  the  perjury  was  committed. 
Bribery  of         §  3201.  Any  pcrsou  who  corruptly  offers,   promises,  or 
^^siauvlOT*''  gives  to  any  executive,  legislative,  or  judicial  officer,  after 
judicial  offi-   }xis  elcctiou   or  appointment,  either  before  or  after  he  has 
been  qualified,  any  gift,  gratuity,  or  thing  of  value,  with  in- 
tent to  influence  his  act,  vote,  opinion,  decision,  or  judgment, 
on  any  matter,  cause  or  proceeding,  which  may  be  then  j)end- 
ing,  or  which  may  be  by  law  brought  before  him  in  his  offi- 
cial capacity,  must,  on  conviction,  be  imprisoned  in  the  pen- 
itentiary not  less  than  two  or  more  than  ten  years. 
Receiving         g  3202.  Any  exccutivc,  legislative  or  j udicial  ofificcr,  who 
sach  officers,  corruptly  acccpts,  or  agrees  to  accept,  any  gift  or  gTatuity,  or 
thing  of  value ;  or  any  promise  to  make  any  gift,  or  do  any 
act  beneficial  to  such  officer,  under  an  agreement,  or  with  an 
understanding,  that  his  vote,  opinion,  or  judgment  is  to  be 
given  in  any  particular  manner,  or  upon  any  particular  side 
of  any  question  or  proceeding,  which  is,  or  may  by  law  be 
brought  before  him  in  his  official  capacity  ;  or  that  in  such 
capacity  he  is  to  make  any  particular  appointment,  must,  on 
conviction,  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  or  more  than  ten  years. 
Of  minister!-      |  3203.  Any  person  who  corruptly  gives,  offers,  or  pro- 
jurorsr&c'.     miscs  to  any  of  the  ministerial  officers  of  the  courts  of  law  or 
chancery,  or  to  any  auditor,  juror,  arbitrator,  umpire,  or  re- 
feree, any  gift,  gratuity,  or  thing  of  value,  -with  intent  to  bias 
the  mind  or  influence  the  decision  of  such  ministerial  officer 
or  auditor,  juror,  arbitrator,  umpire,  or  referee,  in  relation  to 
any  cause  or  matter  which  is  pending  in  either  of  said  courts, 
or  for  the  decision  of  which  such  arbitrator,  umpire  or  referee 
has  been  chosen  or  appointed,  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  not  less  than  two  or  more  than 
five  years. 
Not  necesea-      §  3204.  For  the  conviction  of  a  defendant  charged  with 
To^shwid"'  ■tte  bribing  or  the  offer  to  bribe  a  juror,  under  the  preceding 
have  been     gectiou,  it  is  uot  ncccssary  that  such  juror  should  actually 
have  been  sworn  or  qualified ;  but  it  is  sufficient  that  he  has 
been  summoned  under  legal  authority. 

§  3205.  Any  person  summoned  as  a  juror,  or  appointed 
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ail  auditor,  arbitrator,  umpire  or  referee ;  or  any  ministerial  Ministerial 
officer,  in  any  court,  who  corruptly  takes  any  thing  to  give  rfclwikg"'' 
his  verdict,  award  or  report,  or  corruptly  receives  any  gift  or  '''■'^^• 
gratuity  whatever,  must,  on  conviction,  be  imprisoned  in  the 
penitentiary  not  less  than  two  or  more  than  five  years. 

§  3206.  Any  sheriff  or  other  officer  having  a  discretion  in  gtocking  -u- 
summoning  jurors,  who  summons  any  person  Avith  intent  to  "es. 
produce  a  result  favorable  to  any  party  having  a  cause  in  the 
court  in  which  such  person  is  summoned,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  not  less  than  two  or 
more  than  five  years. 

§  3207.  Any  person  who  gives,  offers,  or  promises  any  Bribe  for 
gift,  gratuity,  or  thing  of  value,  to  any  sheriff  or  other  offi-  stocking  ju- 
cer,  to  induce  him  to  summon  a  jury,  or  juror,  with  the  intent 
to  produce  a  result  favorable  to  either  party,  in  any  cause 
pending  in  any  court,  must,  on  conviction,  be  imprisoned  in 
the  penitentiary  not  less  than  two  or  more  than  five  years. 

§  3208.  Any  sheriff,   or  officer  acting  as  sheriff,  who  is  conniving  at 
knowing  to  and  connives  at  the  commission  of  the  offence  ^  ^  ®'^'  >  *• 
described  in  the  two  preceding  sections,  by  any  constable, 
bailiff,  or  by  any  deputy  sherifi",  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  not  less  than  two  or  more  than 
five  years. 

§  3209.  Any  person  who  falsely  personates  another,  and  personating 
in  such  assumed  character  becomes  bail  or  security  for  any  ^'^'''  *"• 
party  in  any  proceeding,  civil  or  criminal,  before  any  court, 
magistrate  or  officer  authorized  to  cake  such  bail ;  or  confess- 
es any  judgment,  or  acknowledges  the  execution  of  any  con- 
veyance, or  does  any  act  in  the  course  of  any  suit,  proceed- 
ing or  prosecution,  whereby  the  person  so  personated  may  be  confessing 
made  liable  for  the  payment  of  any  debt,  damages,  costs,  or  acknowiedg- 
sum  of  money,  or  his  rights  or  interest  in  any  way  affected,  ^nce'^&!:7' 
must,  on  conviction,  be  imprisoned  in  the  penitentiary  not 
less  than  two  or  more  than  five  years. 

§  3210.  Any  sheriff,  or  other  officer,  or  persons  having  voluntary 
the  legal  custody  of  any  person  charged  Avith,  or  convicted  of,  ^^'^'^p®^' 
an  indictable  oiience,  who  voluntarily  permits  such  person  to 
escape,  must,  on  conviction,  be  imprisoned  in  tlie  penitentia- 
ry not  less  than  two  or  more  than  twenty  years. 

§  3211.  Any  sheriff,  or  other  officer,  who  through  negli-  Negligent 
gence,  suffers  any  person  in   his  custody  charged  with,  or  ^'^^p^- 
convicted  of,  an  indictable  offence  to  escape,  must,  on  con- 
viction, be  fined  not  less  than  two  hundred  or  more  than  one 
thousand  dollars. 

§  3212.  Any  sheriff,  or  other  officer,  who  willfully  or  cor-  Refusing  to 
ruptly  refuses  to  execute  any  lawful  proces  which  it  is  his  ce^t^re'- 
duty  to  execute,  requiring  the  arrest  of  any  person  charged  ^^'y^^  prison- 
with  a  criminal  offence,  or  willfully  or  corruptly  omits  to  ex- 
excute  such  process,  by  which  such  person  escapes ;  or  willful- 
ly or   corruptly   refuses  to  receive  in  any  jail   under   his 
charge,  any  offender  lawfully  committed  to  such  jail,  and  or- 
dered to  be  confined  therein  on  any  criminal  charge  or  con- 
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viction,  or  on  any  lawful  process  whatever,  on  conviction, , 
must  be  fined  not  less  than  five  hundred  or  more  than  two  i 
thousand  dollars. 

§  3213.  Any  jailor,  or  other  oflSicer,  who  willfully  refuses 
tody?  to  receive  into  his  custody  any  person  lawfully  committed  1 

thereto,  on  any  criminal  charge  or  conviction,  must  be  fined  1 
not  more  than  five  hundred  dollars. 
Conveying        g  3214.  Any  pcrson  who  conveys  into  the  county  jail  or' 
StoT^!or    other  place  of  confinement,  other  than  the  penitentiary,  any 
lipM^from^"  disguise,  instrument,  arms,  or  other  thing  useful  to  aid  any 
jauforfeio-   prisoner  in  his  escape,  with  intent  to  facilitate  the  escape  ofij 
*^"  any  prisoner  lawfully  committed  to  or  detained  in  such  jail, , 

or  place  of  confinement,  and  on  the  charge  or  convicted  ofl 
felony ;  or  who  in  any  other  way,  or  by  any  other  act,  assists ! 
any  such  prisoner  to  escape,  whether  such  escape  be  effected  1 
or  attempted  or  not,  must,  on  conviction,  be  imprisoned  in 
the  penitentiary  not  less  than  two  or  more  than  ten  years. 
Aiding  in  es-      §  3215.  Any  pcrsou  who  does  any  act  with  intent  to  as- ■ 
jmo^other  sist  any  person  lawfully  committed  to  any  county  jail,  or ' 
offences.       other  place  of  confinement,  for  any  other  cause  than  is  speci- 
fied in  the  preceding  section,  to  escape,  whether  such  escape 
is  effectual  or  not ;  or  who,  with  such  intent,  carries  into  such 
jail  or  place  of  confinement,  any  disguise,  instrument,  arms, 
or  other  thing,  useful  to  facilitate  the  escape  of  any  person  so 
committed,  with  intent  to  facilitate  his  escape,  whether  such 
escape  is  effected,  or  attempted  or  not,  must,  on  conviction, 
be  fined  not  more  than  one  thousand  dollars. 
Aiding  in  es-      §  3216.  Any  person  who  does  any  act  with  the  intent  to 
capes  from    assist  any  prisoner  in  escaping,  or  attempting  to  escape,  from 
officers  °      the  custody  of  any  officer  or  person  having  the  lawful  charge 
of  such  prisoner,  upon  any  criminal  charge  or  conviction, 
must  be  punished  as  if  he  had  aided  or  assisted  such  prisoner 
in  an  escape,  or  attempt  to  escape  from  the  county  jail. 

§  3217.  Any  person  confined  in  a  county  jail,  who  escapes 
caping  may  thcreirom,  may  be  pursued,  taken  and  agam  imprisoned, 
be  retaken,  notwithstanding  the  term  for  which  he  was  sentenced  has 
expired,  at  the  time  when  he  is  taken ;  and  he  must  re- 
main so  imprisoned  until  discharged  by  due  course  of  law: 
and  the  period  elapsing  between  his  escape  and  arrest  must 
not  be  computed  as  any  portion  of  the  term  for  which  he 
was  sentenced  to  imprisonment. 

§  3218.  Any  person  who  knowingly  and  willfully  opposes 
proTes"^      or  resists  any  officer  of  the  state,  in  serving  or  attempting  to 
serve  or  execute,  any  legal  writ  or  process,  must,  on  convic- 
tion, be  fined  not  less  than  fifty  or  more  than  one  thousand 
dollars ;  and  may  be  imprisoned,  not  exceeding  six  months. 
§  3219.  Any  master  or  other  person  in  charge  of  a  slave,, 
or  running    gu.ilty  of,  Or  legally  charged  with  the  commission  of  any  capital 
of^Jrchl^ged  crime,  who  with  the  intent  to  prevent  such  slave  from  being; 
mth  capital  brought  to  justice,  conceals  or  carries  him  away,  or  causes 
him  to  be  concealed  or  carried  away ;  and  any  person  know- 
ingly aiding  and  assisting  therein,  must,  on  conviction,  b& 
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fined  in  the  sum  of  one  thousand  dollars,  or  imprisoned  in 
the  penitentiary  for  two  years,  at  the  discretion  of  the  jury. 

§  3220.  Any  person  having  knowledge  of  the  commission  compound- 
of  a  felony,  who  takes  any  money  or  property  of  another,  or  celung'^fd^ 
agrees  to  take  any  money  or  property  to  compound  or  con-  ^'^s, 
ceal  such  felony,  or  to  abstain  from  any  prosecution  therefor, 
must,  on  conviction,  be  fined  not  more  than  two  thousand 
dollars. 

§  3221.  An  indictment  may  be  preferred  and  tried,  under  indicted  and 
the  two  preceding  sections,  though  the  person  guilty  of  the  or\^nii°of^^ 
original  offence  has  not  been  indicted  or  tried.  *^°^^5  °°' 

O  IDCllCtGCl 

§  3222.  Any  two  or  more  persons  conspiring,  either  to  conapirades. 
commit  any  indictable  offence,  or  falsely  and  maliciously  to  ®  •^'*-'  "^^ 
indict  another  for  any  such  offence,  or  to  procure  another  to 
be  charged  with,  or  arrested  for  any  such  ofience,  or  falsely 
to  move  or  maintain  any  suit ;  or  to  cheat  and  defraud  any 
person  of  any  property  by  means  in  themselves  criminal,  or 
by  any  means  which  would  amount  to  a  cheat ;  or  to  obtain 
property  by  false  pretences ;  or  to  commit  any  act  injurious 
to  the  public  health,  to  public  morals,  to  trade  or  commerce, 
or  for  the  perversion  or  obstruction  of  justice,  or  the  due  ad- 
ministration of  the  law,  must,  on  conviction,  be  fined  not  ex- 
ceeding one  thousand  dollars,  and  may  be  imprisoned  not  ex- 
ceeding six  months. 

§  3223.  No  agreement  except  to  commit  a  felony  on  the  ^^at  are 
person  of  another,  or  to  commit  the  crime  of  arson  in  the  conspiracies 
first  degree,  or  burglary,  must  be  deemed  a  conspiracy,  un- 
less some  act,  besides  such  agreement,  be  done  to  efiect  the 
object  thereof. 

§  3224.  No  other  conspiracies,  except  such  as  are  enumer-  no  other 
ated  in  the  two  preceding  sections,  can  be  proceeded  against  p°°^^hea,'^ 
by  indictment. 

§  3225.  Any  justice,  clerk,  sheriff,  or  other  officer,  author-  Extortion, 
ized  by  the  laws  of  this  state  to  receive  fees  for  services  ren- 
dered by  him  in  his  official  capacity,  who  knowingly  takes 
for  services  not  actually  rendered,  other  or  greater  fees 
than  are  by  law  allowed,  for  any  services  done  by  him,  is 
guilty  of  extortion,  and,  on  conviction,  must  be  fined  not  less 
than  twenty  or  more  than  five  hundred  dollars ;  but  this  sec- 
tion does  not  apply  to  fees  for  making  a  complete  record, 
unless  greater  fees  are  received  for  making  such  record  than 
he  is  by  law  entitled  to. 

§  3226.  If  any  justice,  or  conservator  of  the  peace,  upon  Refusing  to 
view  of  any  breach  of  the  peace,  or  other  offence  proper  for  tr^ate  ^tr- 
his  cognizance,  requires  any  person  to  apprehend  and  bring  J^^^^^^^  of- 
before  him  the  offender,  any  person  so  required,  who  refuses 
and  neglects  to  obey  such  justice  or  conservator  of  the  peace, 
must,  on  conviction,  be  fined  not  less  than  fifty  or  more  than 
three  hundred  dollars ;  and  any  one  assaulting,  beating  or 
resisting  such   person,  acting  in  obedience  to  the  command 
of  such  justice  or  conservator  of  the  peace,  with  a  knowl- 
edge of  such  command,   is  guilty  in  the  same  manner  as  if 
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Accessories 


he  had  assaulted,  beat  or  resisted  an  officer  in  serving  or  ex- 
ecuting legal  process,  and,  on  conviction,  must  be  punished 
as  such  offences  are  punished, 

§  8227.  Every  person  except  those  occupying  the  legiti- 
aShe  feet  mate  relation  of  parent,   child,  brother,   sister,   husband  or 
wife  to  any  person  who  has  committed  a  felony,  who  con- 
ceals such  offender,  after  the  commission  of  such  offence,  or 
gives  such  offender  any  other  aid,  knowing  that  he  has  com- 
mitted such  offence,  and  to  enable  him  to  avoid  or  escape 
Punishment  ^^m  arrcst,  trial,  conviction  or  punishment,  must,  on  convic- 
"  tion,  be  fined  not  more  than  one  thousand  dollars,  and  may 
be  imprisoned  in  the  county  jail  not  more  than  six  months. 
Nootiiersare      §  3228.  No  othcr  offenders  cxccpt  those  provided  for  by 
tfte^th^fect  the  preceding  section,  must  be  deemed  or  punished  as  acces- 
sories after  the  fact. 
Tried  if  prin-      §  3229.  An  acccssory  after  the  fact,  may  be  indicted,  tried 
fle^d  fronf  "^  ^^^  couvictcd  bcforc  the  principal,  if  the  principal  felon  is' 
justice.        dead,  or  has  fled  from  justice,  on  alleging  such  fact  in  the 
indictment. 


ARTICLE  V. 


Of   ofences   against  public   raorality   and   decency. 


Sec.  I  S  EC. 

3230.  Admiiiistering  drugs  or  usiugia-|  3244. 

struments  to  produce  abortion. 

3231.  Living  in  adultery  or  foriiication.    8245, 

3232.  Definition  of,  and  punishment  of 

bigamy. 

3233.  When  husband  and  wife  absent   3246. 

five  years,   pro\'isions  of  pre- 
ceding section  do  not  apply. 
8234.  Persons    vrithin  the   prohilDited    3247 
degrees,  marrying   or  living 
in  adultery.  3248. 

3235.  Crimes  against  nature. 

3236.  Removing  bodies  from  grave  for    3249. 

dissection  or  sale,  <fec. 
3231.  Cases  to    which   the   preceding    3250. 
section  does  not  apply. 

3238.  Purchasing    bodies     disinterred 

coutravy  to  law.  3251. 

3239.  Violating  graves  to  remove  body    3252. 

for  sale,  or  for  the  purpose  of 
stealing.  3253. 

3240.  Mutilating  dead  bodies. 

3241.  Preceding   section  does   not  ap- 

ply to  dissections.  3254. 

3242.  Injuring,  defacing,  &c.,  any  grave 

stone,  Ac,  any  fence  about  the    oiioo. 
tomb,  or  any  tree,  plant,  <fec.   3256. 

3243.  Playing  with  cards  or  dice,  (fee., 

at  certain  places.  3257. 


What  is  necessary  to  charge  in 
the  indictment. 

Tavern  keepers  knowingly  per- 
mitting gaming  on  their  prem- 
ises. 

Solicitor's  duty  to  summons  wit- 
nesses in  gaming  cases  to  go 
before  grand  jnry. 

What  such  witnesses  are  requir- 
ed to  answer. 

Witness  refusing  to  attend  and 
testify,  how  punished. 

Keeping  or  ejdaibiting  gaming 
tables. 

Duties  of  judicial  and  executive 
officers  in  relation  to  such  of- 
fence. 

Betting  at  gaming  tables. 

Indictments  for  keeping  or  ex- 
hibiting gaming  tables. 

Owner  or  occupant  of  houses  per- 
mitting gaming  table  to  be 
kept  therein. 

Setting  up  lotteries  without  au- 
thority. 

Betting  with  minors. 

Playing  cards  with  slaves  or  free' 
negroes. 

Distui'bing  public  Avorship. 


Administer-       §  3230.    Any  pcrsou  who  willfully   administers  to  any 
ing  drugs  or  pregnant  woman,  any  drua;  or  substance,  or  uses  and  employs 

using  mstru-  ■'■'-'.  t         j  o  '  .  ±.      ./ 

menta  to  pro-  any  instrument  or  other  means  to  procure   ner  miscarriage, 
duce  abor-    ^j^jggg  ^]^q  same  is  necessary  to  preserve  her  life,  and  done 
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for  that  purpose,  must,  on  conviction,  be  fined  not  more  tiian 
five  hundred  dollars,  and  imprisoned,  not  less  than  three  or 
more  than  twelve  months, 

§  3231,  If  any  man  and  woman  live  together  in  adultery  . 

or  fornication,  each  of  them,  on  the  first  conviction,  must  be  duIterVo/'" 
fined  in  a  sum  not  less  than  one  hundred  dollars,  and  may  eTia-fsM; 
be  imprisoned  not  exceedino-  six  months;    for  the  second  i^f'^-'jos; 
conviction  with  the  same  person,  tiie  oiiender  must  be  fined 
not  less  than  three  hundred  dollars,  and  imprisoned  not  more 
than  twelve  months ;  upon  a  third,  or  any  subsequent  con- 
viction, with  the  same  person,  the  oftender  must  be  impris- 
oned in  the  penitentiary  for  two  years, 

§  3232,  If  any  person  who  has  a  former  wife,  or  husband  Bigamy, 
living,  marries  another ;  or  if  such  person  continue  to  cohabit 
with  such  second  husband  or  wile,  in  this  state,  except  in 
the  cases  mentioned  in  the  following  section,  he  or  she  is 
guilty  of  polygamy,  and  must  be  imprisoned  in  the  peniten- 
tiary not  less  than  two  or  more  than  five  years, 

§  3233.  The  provisions  of  the  preceding  section,  do  not  where  hus- 
extend  to  any  person  whose   husband  or  wife  has  remained  abse^nt'sv^^ 
absent  for  five  years  together,  the  party  marrying  again,  not  y®^""^- 
knowing  the  other  to  be  living  in  that  time ;  nor  to  any  per-  incase  of  cu- 
son,  by  reason  of  any  former  marriage,  which  has  been  dis-  vorce. 
solved  by  a  decree  of  a  competent  court,  when  such  person 
was  not  the  guilty  cause  of  such  divorce. 

§  3234.  Persons  within  the  degree  of  consanguinity  or  incest, 
relationship  within  which  marriages  are  declared  b}^  law  to 
be  incestuous  and  void,  who  intermarry,  or  live  in  a  state  of 
adultery  with  each  other,  knowing  of  such  consanguinity, 
must,  on  conviction,  be  imprisoned  in  the  penitentiary  not 
less  than  two  or  more  than  seven  years. 

§  3235.  Crimes  against  nature,   either  ^vitli  mankind,  or  crimes  a- 
any  beast,  are  punishable  by  imprisonment  in  the  peniten-  ^a'^st'^'^t^e 
tiary  not  less  than  two  or  more  than  ten  years. 

§  3236.  Any  person  who  removes  the  dead  bod}^  of  any  Removing 
human  being  from  its  place  of  interment,  for  the  purpose  of  grave!  °^ 
dissection,  or  for  sale,  or  from  wantonness,  must,  on  convic- 
tion, be  fined  not  less  than  one  hundred  or  more  than  five 
hundred  dollars ;  and  may  be  imprisoned  for  not  more  than 
six  months. 

§  3237.  The  provisions  of  the  preceding  section  do  not  j,^^^  y^^^^ 
extend  to  regular  physicians,  to  whom  the  bodies  of  crim- 
inals executed  for  capital  offences  are  delivered,  pursuant  to 
law  ;  or  to  dissections  of  slaves  by  consent  of  their  master, 
or  of  other  persons  by  the  consent  of  their  relatives. 

§  3238.  Any  person  who  purchases  or  receives  from  any  Buying  dead 
other  person  the  dead  body  of  any  human  being,  knowing  ''°'''^^- 
the  same  to  have  been  disinterred  contrary  to  law,  must,  on 
conviction,  be  fined  not  less  than  one  hundred  or  more  than 
five  hundred  dollars. 

§  3239.  Any  person  who  opens  any  place  of  interment,  gr^ve"tore- 
with  the  intent  to  remove  the  dead  body  of  any  human  being  oJ-To'^s'JeaK' 
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Mutilating 
dead  body. 


Exceptions. 


Injuring 
tomb  stone, 
enclosures, 
trees,  &c. 


Gaming.    8 
Ala.,  14 ;  13 
Ala.,  602;  12 
Ala.,  492 ;  15 
Ala.,  383. 


Indictments 
for. 


Allowing 
gaming  on 
premises. 


Duty  of  solic- 
itors in  rela- 
tion to. 


for  the  purpose  of  selling  the  same,  or  for  the  purpose  of 
stealing  the  coffin,  or  any  part  thereof;  or  the  vestments,  or 
other  articles  interred  with  any  liuman  body,  must,  on  con- 
viction, be  fined  not  more  than  five  hundred  dollars,  and 
may  be  imprisoned  not  more  than  one  year  in  jail,  or  im- 
prisoned in  the  penitentiary  not  less  than  two  years,  at  the 
discretion  of  the  jury. 

§  3240.  Any  person  who  wantonly  mutilates  the  dead 
body  of  any  human  being,  must,  on  conviction,  be  fined  not 
more  than  five  hundred  dollars,  and  may  be  imprisoned  not 
more  than  one  year. 

§  3241.  The  provisions  of  the  preceding  section  do  not 
apply  to  dissections. 

§  3242.  Any  person  who  willfully  or  maliciously  injures, 
defaces,  removes,  or  destroys  any  tomb,  monument,  grave 
stone,  or  any  other  memorial  of  the  dead;  or  any  fence  or 
enclosure  about  any  tomb,  monument,  grave  stone,  or  memo- 
rial ;  or  willfully  destroys,  removes,  cuts,  breaks,  or  injures, 
any  tree,  shrub,  or  plant,  within  such  enclosure,  must,  on 
conviction,  be  fined  not  less  than  one  hundred  or  more  than 
five  hundred  dollars ,  and  may  be  imprisoned  not  more  than 
twelve  months. 

§  3243.  If  any  person  plays  at  any  game  with  cards,  or 
dice,  or  with  any  device  or  substitute  for  the  same,  at  any 
tavern,  inn,  store  house  for  retailing  spirituous  liquor,  or 
house  or  place  where  spirituous  liquor  is  retailed  or  given 
away;  or  any  public  house,  or  highway,  or  in  any  other 
public  place  ;  or  in  any  out  house,  where  people  resort,  such 
person,  on  conviction,  must  be  fined  not  less  than  twenty,  or 
more  than  fifty  dollars. 

§  3244.  In  prosecutions  under  the  preceding  section,  it  is 
sufficient  for  the  indictment  to  charge,  that  the  defendant 
played  at  cards,  or  dice,  or  at  some  device  or  substitute  for 
cards  or  dice,  in  one  or  more  of  the  places  in  such  section 
enumerated ;  or  in  a  public  place,  without  stating  what  de- 
scription of  game  was  played ;  and  it  is  not  necessary  to 
prove  what  the  game  was  called,  or  that  any  money,  or  other 
thing,  was  bet. 

§  3245.  Every  tavern  keeper,  proprietor,  or  superintend- 
ant  of  any  other  public  house,  or  owner  or  proprietor  of  any 
out  house  where  people  resort,  or  unlicensed  retailers  of 
spirituous  liquors,  who  knowingly  suffers  any  game  em- 
braced in  section  3243  to  be  exhibited  or  played  in  his  tav- 
ern, inn,  or  house  for  retailing  spirituous  liquors  ;  or  in  any 
house,. shelter,  or  apartment  attached  or  belonging  thereto  ; 
or  in  such  out  house,  or  in  any  place  on  his  premises,  must, 
on  conviction,  be  fined  not  less  than  fifty  or  more  than  three 
hundred  dollars. 

§  3246.  Solicitors  have  authority,  and  it  is  their  duty,  to 
summon  any  person  to  appear  before  the  gTand  jury,  to  give 
evidence  of  any  gaming  in  violation  of  the  laws  of  the  state 
against  that  offence ;  and  such  summons  may  be  issued  be- 
fore or  during  court. 
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§  3247.  Sucli  witnesses  may  be  required  to  answer  as  to  what  wit- 
any  ffaminff  within  their  knowledge  committed  at  any  time  °^^'  .'"^y  ^^ 

•1-1  T  1  1  ^11  required  to 

witnm  the  preceding  twelve  months,  at  any  oi  the  places  answer, 
enumerated  in  section  3243,  or  in  any  public  place,  without 
in  the  first  instance  inquiring  as  to  any  specific  offence ;  but 
no  witness  must  be  indicted  for  any  game  in  relation  to 
which  he  testified  before  the  grand  jury ;  and  any  member 
of  the  grand  jury  may  be  a  witness  to  establish  such  fact. 

§  3248.  If  any  person  summoned  as  a  witness  refuses  to  witness  re- 
attend  and  testify,  in  obedience  to  such  summons,  without  {"^'"^  ^**' 
a  good  excuse,  to  be  determined  by  the  court,  he  may  be  ^t- 
proceeded  against  for  contempt,  and  is  also  guilty  of  a  mis- 
demeanor ;  au'l,  on  conviction,  must  be  fined  not  less  than 
twenty  or  more  than  three  hundred  dollars,  and  may  be  im- 
prisoned not  more  than  three  months. 

§  3249.  Any  person  who  keeps  or  exhibits  any  gaming  Exhibiting 
table  of  any  kind  for  gaming,  or  is  interested  or  concerned  f^^rt^  ^® 
in  the  keeping  or  exhibition  thereof,  must,  on  conviction, 
be  imprisoned  in  the  penitentiary  for  two  years. 

§  3250.  It  is  the  duty  of  judges  of  the  circuit  and  probate  Dutyof  judi- 
courts,  justices,  mayor,  or   intendant  of  any  town   or  city,  ecutiv'foffl- 
as  well  as  all  sheriffs,  constables,  marshals,  or  other  exec-  <=«■■?  *?  *■■- 

.  ...  rest  &c* 

utive  ofl&cers  of  any  city  or  town,  who  receive  information, 
or  have  good  cause  to  believe,  that  any  person  is  guilty  of 
the  offence  specified  in  the  preceding  section,  to  cause  such 
person  to  be  arrested  and  brought  before  such  judge  or  jus- 
tice, mayor,  intendant,  or  some  other  magistrate  having  ju- 
risdiction ;  and  if  it  appear  from  the  evidence  that  such  per- 
son has  been  guilty  of  such  offence,  he  must  give  bail  for  his 
appearance  at  the  next  circuit  court  to  answer  such  offence, 
and,  failing  so  to  do,  must  be  committed  to  jail. 

§  3251.  Any  one  who  bets  at  any  gaming  table  embraced  Betting  at 
in  the  provisions  of  section  3249,  upon  conviction,  must  be  bias.  7Por., 
fined  not  more  than  one  hundred  dollars.  ^^' 

§  3252.  In  prosecutions  under  section  3249,  it  is  sufficient  indictment 
to  charffe,  that  the  defendant  kept,  or  exhibited,  or  was  in-  ^"^  'seeping 

-P    '  1     •      1  .   ^  '  ,.,..'  .         gaming  table 

terested  or  concerned  m  keeping  or  exhibiting,  a  gaming 
table,  for  gaming,  without  describing  such  table  more  partic- 
ularly, or  alleging  in  what  manner  the  defendant  was  con- 
cerned in  the  keeping  or  exhibiting ;  or  alleging  or  proving 
that  any  money  was  bet  at  such  table. 

§  3253.  Any  owner  or  occupant   of  any  house  or   out  owner  or  oc- 
house,  or  other   building,  booth,   or   tent,  who  knowingly  j^T™'  ^l'^_ 
permits  any  gaming  table,  for  gaming,  to  be  kept,  or  exhib-  '"g  table  to 
ited  in  his  house  out-house,  booth,  or  tent,  must  be  fined  hfs  prem^s. 
not  less  than  three  hundred,  or  more  than  two  thousand 
dollars ;  but  if  such  owner  or  occupant  gives  information  to 
any  magistrate  of  the  county  in  which  such  gaming  table 
was  kept  or  exhibited,  against  any  person  keeping  or  exhib- 
iting, or   concerned  in  keeping   or   exhibiting,  such   table, 
within  six  days  after  the  same  comes  to  his  knowledge,  he 
is  not  liable  under  the  provisions  of  this  section. 
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PART    4.] 


INDICTABLE   OFFENCES. 


[title  1, 


Lotteries. 


Betting  with 
minors.  • 


Playing 
cards  with 
slaves  or  free 
negroes. 


Disturbing 
public  wor- 
ship. 


§  3254.  Any  person  setting  up,  or  concerned  in  setting  up 
or  carrying  on  any  lottery,  witliout  the  legislative  authority 
of  this  state,  must,  on  conviction,  be  fined  not  less  than  one 
hundred,  or  more  than  two  thousand  dollars. 

§  3255.  Any  person  of  full  age,  who  bets  any  money,  or 
thing  of  value,  with  a  minor ;  or  allows  a  minor  to  bet  at 
any  gaming  table  exhibited  by  him,  or  in  which  he  is  inter- 
ested or  concerned,  must,  on  conviction,  be  fined  not  less  than 
three  hundred  dollars,  and  imprisoned  not  less  than  three 
months. 

§  3256.  Any  white  person  who  inlays  at  cards  with  any 
slave  or  free  negro,  must,  on  conviction,  be  fined  not  less 
than  fifty  dollars,  and  imprisoned  not  less  than  three  or  more 
than  six  months. 

§  3257.  Any  person  who  willfully  interrupts  or  disturbs 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  other  act  at  or  near  the  place  of  worship,  must,  on  con- 
viction, be  fined  not  less  than  twenty  or  more  than  two  hun- 
dred dollars,  and  may  be  imprisoned  not  more  than  six 
months. 


ARTICLE  VI. 


Of  'iniscellaneous  offences. 


Sec.  Sec. 

3258.  The  fraudulent  packing  of  cottou.    3274. 

3259.  Exhibitiug  false  samples. 

3260.  Cutting  or  tearing  bales  of  cot-    32*75. 

ton  ■without    consent    of    the 
owner.  3276. 

3261.  Taking    cotton    from    the   bale 

■without  consent  of  the  o-wner.      3277. 

3262.  Refusing  to  deliver  cotton  sam- 

ples to  the  o-wner. 

3263.  Defendant  may  show  that  such    3278. 

samples  have  been  destroyed, 

<tc.  3279. 

3264.  Buying  cotton  taken  from  bale 

■without  consent  of  the  o^wner.     3280. 

3265.  Factors,  Ac,  allowing  cotton  to 

be  taken  from  the  bale  and  re-    3281. 
tained,  <tc. 

3266.  Factors     appropriating     cotton ; 

with  intent  to  defraud  owner.    !  3282. 

3267.  Adulteration  of  sugar. 

3268.  Making  or  issuing  paper  to  circu- 

late as  money.  !  3283. 

3269.  Signing  or  countersigning    any  ; 

such  paper.  \ 

3270.  Passing   or  circulating  any  such  j  3284. 

paper.  i 

3271.  Passing   or  circulating   any  for-    3285. 

eign  bank  biU  imder  five  dol-    3286. 
lars. 

3272.  Indictments  under  the  preceding 

section.  3287. 

3273.  Canying    bowie   knife,  (fee,    or 

air  guns  concealed. 


Or  pistol,  or  fire- arms,  except 
under  certain  circumstances. 

Indictments  imder  the  preceding 
section. 

Publishing  any  one  lor  not  fight- 
ing, <fec. 

Punishment  of  printer  or  pub- 
lisher for  refusing  to  give  evi- 
dence. 

Selling  or  deUvering  poisons 
■without  labels. 

Selling  poisons  to  slaves  or  chil- 
dren. 

Selling  or  giving  liquor  to  stu- 
dents, (fee. 

Selling  or  gi^'ing  hquor  to  mi- 
nors after  notice  from  parents, 
(fee. 

Licensed  retailers  selling  liquor 
to,  or  trading,  (fee,  with  slaves, 
after  taking  oath. 

Selling  or  giving  liquor  to 
slaves,  except  on  orders  in 
writing,  (fee. 

Preceding  section  applies  to  li- 
censed retailers. 

Trading  ■with  slaves. 

On  trial  for  trading  with  slaves, 
certain  facts  presumptive  evi- 
dence of  guilt. 

Employing  slave  or  free  negro 
to  assist  in  selling  spuits,  (fee. 
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INDICTABLE   OFFENCES. 
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Sec. 

3288.  Duty  of  magistrates  in  relation 

to  laws   against  retailing  and 
trading  with  slaves. 

3289.  Employing  slave  or  free  negro  to 

sample  cotton. 

3290.  Defendant  may  show  in  defence 

that  he  was  the  owner  of  the 
cotton. 


Sec. 

3291.  Prosecuting  suits  in  the  name  ot 

another  without  his  consent. 

3292.  Refusing   to  obey  summons  by 

an  officer  to  aid  in  arrest. 

3293.  Duty  of  the   officer  to   present 

the  person  so  refusing. 


§  3258.  Any  person  wko  fraudulently  packs  or  bales  any  p^^uds  in 
cotton,  on  conviction,  must  be  fined  not  less  than  fifty  or  packing  cot- 
more  than  five  hundred  dollars  and  may  be  imprisoned  not 
more  than  six  months. 

§  3259.  Any  person  who  fraudulently  exhibits  any  false  Exhibiting 
sample  of  any  cotton,  or  other  article  or  commodity,  by  means  pies!  ^^" 
whereof  any  person  is  injured,  must,  on  conviction,  be  fined 
not  less  than  one  hundred  dollars,  and  may  be  imprisoned 
not  more  than  six  months. 

§  3260.  Any  person  who  willfully  cuts,  tears,  or  other-  cutungcot- 
wise  opens  any  bale  of  cotton,  without  the  direction  or  con-  ^^houf  con- 
sent  of  the  owner,  agent,  or  consignee  of  such  cotton,  must,  sent  of  own- 
on  conviction,  be  fined  not  less  than  ten  or  more  than  one  ^ ' 
thousand  dollars. 

§  3261.  Any  person  who  knowingly  and  unla-\vfully  takes  Taking  cot- 
withoutthe  direction  or  consent  of  the  owner,  agent,  or  con-  t°"f'^°°^''^e 
signee,  from  any  bale  of  cotton,  any  part  thereof,  must,  on 
conviction,  be  imprisoned  in  jail  not  less  than  six  or  more 
than  twelve  months. 

§  3262.  Any   person  authorized  to  sample   cotton,  who  converting 
with  intent  to  defraud,  converts  such  samples  to  his  own  use,  pift^thdr' 
or  refuses  to  deliver  such  samples  to  the  owner,   agent,  or  °™  '^^• 
consignee,  on  demand,  within  thirty  days  after  such  samples 
are  taken,  must,  on  conviction,  be  adjudged  guilty  of  a  mis- 
demeanor, and  be  punished  by  fine  and  imprisonment  at  the 
discretion  of  the  jury. 

§  3263.  In  trials  on  indictments  under  the  preceding  sec-  Defences. 
tion,  the  defendant  may  exonerate  himself  from  the  delivery 
of  the  sample,  on  demand  of  the  owner,  agent  or  consignee, 
by  showing  to  the  satisfaction  of  the  jury  that  such  samples 
have  been  destroyed  without  his  agency,  or  that  they  have 
been  stolen  or  taken  by  legal  process  out  of  his  possession. 

§  3264.  Any  person  who  knowingly,  and  with  intent  to  Buying  cot- 
defraud,  buys  or  receives  any  cotton  taken  from  any  bale,  fr^m  b^aie 
without  the  direction  or  consent  of  the  owner,  agent,  or  con-  ^j!*°ong^t' 
signee,  is  guilty  of  a  misdemeanor,  and  must,  on  conviction,  *c. 
be  fined,  and  imiDrisoned  at  the  discretion  of  the  jury. 

§  3265.  Any  factor,  commission  merchant,  consignee,  or  Factors,  &o., 
agent,  having  the  control  of  any  cotton,   who  authorizes,  or  cotton  t^L 
knowingly  permits  any  person  to  take  from  any  bale  of  cot-  [^*^«^  ^'^°^ 
ton  any  part  thereof,  and  to  retain  the  same  to  his  own  use, 
or  to  make  any  other  disposition  of  the  same,  except  to  de- 
liver the  same  to  such  factor,   commission  merchant,  con- 
signee, or  agent,  must,  on  conviction,  be  fined  not  less  than 
fifty  or  more  than  one  thousand  dollars. 
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PAET    4.] 


INDICTABLE   OFFENCES. 


[title  1, 


Factor  ap- 
propriating 
cotton  taken 
from  bale. 


Adulterating 
sugar. 


Making  or 
emitting  bills 
for  circula- 
tion. 


Signing  bills 
for  circula- 
tion. 


Passing  such 
paper. 


Passing  bills 
under  five 
dollars. 


Indictment 
for. 


Concealed 
weapons. 


The  same. 


§  3266.  Any  factor,  commission  merchant,  or  agent,  hav- 
ing the  control  of  cotton,  who  appropriates  to  his  own  use 
any  cotton  taken  from  any  bale  under  his  control,  with  in- 
tent to  defraud  the  owner  thereof,  must,  on  conviction,  be 
punished,  as  if  he  had  feloniously  stolen  such  cotton. 

§  3267.  Any  person  who  mixes  any  foreign  matter  or 
thing  with  sugar,  so  as  to  deteriorate  the  quality  thereof  with 
intent  to  injure  or  defraud,  must,  on  conviction,  be  fined  not 
less  than  fifty  or  more  than  two  hundred  dollars,  and  may 
be  imprisoned  not  more  than  three  months. 

§  3268.  Any  person,  private  corporation,  or  association, 
who  without  authority  of  law,  makes  or  emits  any  paper  to 
answer  the  purposes  of  money,  or  for  general  circulation, 
such  person,  and  each  individual  of  such  corporation  or  as- 
sociation, on  conviction,  must  be  fined  not  less  than  twenty 
or  more  than  one  hundred  dollars,  and  may  be  imprisoned 
not  more  than  twelve  months. 

§  3269.  Any  person  in  this  state  who  signs  any  paper  to 
be  put  in  circulation  as  money,  except  under  the  authority 
of  this  state,  or  countersigns  the  same,  must,  on  conviction, 
be  fined  in  a  sum  not  less  than  one  hundred  or  more  than 
five  hundred  dollars;  and  the  signature  of  such  person  to 
any  such  paper  must  be  taken  as  genuine,  unless  the  fact  of 
signing  be  denied  on  oath  by  the  defendant. 

§  3270.  Any  person  who  passes  or  circulates  any  paper 
issued  to  answer  the  purposes  of  money,  without  authority  of 
law,  must,  on  conviction,  be  fined  not  less  than  twenty  or 
more  than  one  hundred  dollars. 

§  3271.  Any  person  who  passes  or  circulates  in  this  state, 
any  bank  bill  of  a  less  denomination  than  five  dollars,  not 
issued  under  the  authority  of  this  state,  must,  on  conviction, 
be  fined  not  exceeding  fifty  dollars. 

§  3272.  An  indictment  under  the  preceding  section,  which 
charges  that  the  defendant  did  pass  or  circulate  a  bank  bill 
under  the  denomination  of  five  dollars,  not  issued  under  the 
authority  of  this  state,  is  sufficient,  without  describing  such 
bank  bill ;  and  proof  that  such  bill  on  its  face  purported  to 
be  issued  by  the  authority  of  any  other  state,  or  country,  or 
by  any  bank,  or  corporation  out  of  this  state,  or  by  any  bank 
or  corpbration  known  to  be  out  of  this  state,  is  sufficient 
without  further  proof. 

§  3273,  Any  one  who  carries  concealed  about  his  person 
a  bowie  knife,  or  knife  or  instrument  of  the  like  kind  or 
description  by  whatever  name  called,  or  air  gun,  must,  on 
conviction,  be  fined  not  less  than  fifty  or  more  than  three 
hundred  dollars. 

§  3274.  Any  one  who  carries  concealed  about  his  person 
a  pistol,  or  any  other  description  of  fire  arms,  not  being 
threatened  with,  or  having  good  reason  to  apprehend  an  at- 
tack, or  travelling,  or  setting  out  on  a  journey,  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  three  hun- 
dred dollars. 
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§  3275.  In  an  indictment  under  the  preceding  section,  it  indictment 
is  sufficient  to  charge  that  the  defendant  carried  concealed  '°''" 
about  his  person  a  pistol  or  other  description  of  fire  arms  ;  ^<="^- 
and  the  excuse  must  be  made  out  by  the  defendant,  to  the 
satisfaction  of  the  jury. 

§  3276.  Any  person,  who  in  any  newspaper,  handbill,  or  Publishing 
other  advertisement,  written  or  printed,  publishes  or  pro-  cwa^r"  &l  * 
claims  any  person  as  a  coward,  or  uses  any  other  opprobri- 
ous or  abusive  language  for  not  accepting  a  challenge  to  fight 
a  duel,  or  for  not  fighting  a  duel,  must,  on  conviction,  be 
fined  not  less  than  two  hundred  or  more  than  five  hundred 
dollars,  and  imprisoned  not  less  than  six  or  more  than  twelve 
months. 

§  3277.  The  publisher  or  printer  of  any  such  newspaper,  printer  to 
or  handbill,  or  other  publication,  may  be  required  to  testify  fj^^^^^' 
against  any  defendant  indicted  under  the  preceding  section; 
and  refusing  to  give  evidence,  must  be  fined  five  hundred  Penalty  for 
dollars,  and  imprisoned  until  such  fine  is  paid,  and  also  im-  '■^'""°^- 
prisoned  until  he  shall  testify. 

§  3278.  Any  person  who  sells  and  delivers  any  poisonous  seiungpoi- 
substance,  without  having  the  word  "poison"  written  or  labeis!^"^"' 
printed  on  the  label  attached  to  the  vial,  box  or  parcel  in 
which  the  same  is  sold;  or  sells  and  delivers  any  tartar 
emetic,  laudanum  or  morphine,  without  having  the  common 
name  thereof,  written  or  printed  upon  a  label  attached  to  the 
vial,  box  or  parcel,  containing  the  same,  must,  on  conviction, 
be  fined  not  more  than  one  hundred  dollars. 

§  3279.  Any  person  who  sells  to,  any  slave,  or  free  child  seiiing  poi- 
under  ten  years  of  age,  any  drug,  poisonous  in  its  nature,  orcmidrel.^ 
without  an  order  in  writing  from  the  owner  or  master  of  such 
slave,  or  the  parent,  guardian,  or  person  standing  in  that  re- 
lation to  such  child,  designating  the  drug,  either  by  name  or 
by  its  effects,  must,  on  conviction,  be  fined  not  more  than 
two  hundred  dollars,  and  may  be  imprisoned  not  more  than 
three  months. 

§  3280.  Any  licensed  retailer  or  other  person,  keeping  fer-  seiiing  or 
mented,  vinous  or  spirituous  liquors  for  sale,  who  sells,  gives  frstTden'S^'" 
or  delivers  to  any  student  of  any  college,  or  pupil  of  any  *<^- 
school  or  academy,  or  to  any  other  person  for  the  use  of  such 
student  or  pupil,  any  of  such  liquors,  knowing  the  use  for 
which  it  was  intended,  without  the  consent  of  the  parent  or 
guardian,  or  the  person  having  the  charge  of  such  student  or 
pupil,  such  retailer,  or  the  person  so  selling,  giving  or  deliver- 
ing, must,  on  conviction,  be  fined  not  less  than  fifty  or  more 
than  five  hundred  dollars. 

§  3281.  Any  licensed  retailer  or  other  joerson  who  sells.  To  minors, 
gives,  or  delivers  to  any  minor  any  of  the  liquors  specified 
in  the  preceding  section,  after  notice  from  the  parent,  guar- 
dian, or  person  in  charge  of  such  minor,  forbidding  such  sale, 
gift,  or  delivery,  must,  on  conviction,  be  fined  not  less  than 
fifty  or  more  than  five  hundred  dollars. 

§  3282.  Any  licensed  retailer,  who,  after  taking  the  affida-  Licensed  ro- 
vit  prescribed  in  section  1057,  knowingly  sells  any  vinous  ^'<^'"  ^'^^- 
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ing  with  or  spirituous  liquors  to  any  slave ;  or  knowingly  sells  to  or 
slaves.  purchases  from  any  slave  any  article  or  commodity,  without 
the  permission  of  the  master  or  overseer  of  such  slave ;  or 
knowingly  permits  the  same  to  be  done  by  his  partner,  clerk, 
or  any  other  person  about  his  premises ;  or  knowingly  per- 
mits any  gaming  to  be  carried  on  on  his  premises,  must,  on 
conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
two  or  more  than  five  years. 
Seuing  or  §  8288.  Any  person  who  sells,  gives,   or  delivers  to  any 

to^8°fves'!"'"^  slave  any  vinous  or  spirituous  liquor,  except  on  an  order  in 
writing,  signed  by  the  overseer  or  master  of  such  slave,  speci- 
fying the  quantity  to  be  sold,  given,  or  delivered,  must,  on 
conviction,  be  fined  not  less  than  fifty  dollars. 
The  same.        §  3284  The   provisious   of  the  above   section   apply  to 

licensed  retailers  as  well  as  other  persons. 
Trading  with      |  8285.  Any  person  who  sells  to  or  buys  or  receives  from 
i9*Ija.,  19.    any  slave,  any  other  article  or  commodity  of  any  kind  or 
description,  Avithout  the  consent  of  the  master,   owner,  or 
overseer  of  such  slave,  verbally  or  in  writing,  expressing  the 
articles  permitted  to  be  sold  to,  or  bought  or  received  from 
such  slave,   first  obtained,  must,  on  conviction,  be  fined  in 
not  less  than  ten  or  more  than  two  hundred  dollars,  and  may 
be  imprisoned  not  more  than  six  months. 
Evidence  on       §  3286.  Upou  the  trial  of  indictments  under  the  preceding 
indictment,    and  scctiou  3288,  evidence  that  the  slave  was  seen  in  the 
night  time,  or  on  Sunday,  going  into  a  place  where  spiritu- 
ous or  vinous  liquors  or  merchandize  are  sold,  with  an  arti- 
cle of  trafiic,  and  coming  out  without  the  same ;  or  that  such 
slave  was  seen  at  such  time,  or  on  such  day,  immediately 
after  coming  out  of  such  place,  in  possession  of  spirituous  or 
vinous  liquor,  or  merchandize  of  any  kind,  is  presumptive 
evidence  of  the  guilt  of  the  defendant. 
Employing        §  8287.  Any  person  keeping  spirituous  liquor  for  sale,  who 
Mgro°to^'^*^^  employs  any  slave  or  free  person  of  color  in  drawing  off  or 
draw  offer    selling  such  liquor,  must,  on  conviction,  be  fined  not  less  than 

twenty -five  or  more  than  fifty  dollars. 
Duty  of  mag-  §  8288.  Any  justicc  or  magistrate,  whenever  he  has  good 
Mon^^iaws  reason  to  believe,  or  upon  information  on  oath  that  any  of 
tfuingVr^'  ^^^  Isiws  of  this  statc  against  retailing  or  trading  with  slaves 
trading  with  havc  bccu  violatcd  by  any  person,  must  forthwith  issue  a 
warrant  of  arrest  against  such  person,  and  if  the  evidence 
proves  the  offence,  must  bind  him  over  to  answer  therefor  at 
the  next  circuit  court,  and  on  his  failing  to  give  bond  must 
commit  him. 
Permitting  g  8289.  Any  person  who  employs  or  knowingly  permits 
negro  to  "^  any  slave  or  free  person  of  color  to  sample  any  cotton,  must, 
sample  cot-    ^^-^  convictiou,  bc  fined  not  less  than  fifty  or  more  than  one 

thousand  dollars. 

Owner  may.       §3290.  In  indictmcnts  uudcr  the  preceding  section,  the 

defendant  may  show  in  defence  he  was  the  owner  of  the 

cotton. 

prosecuting       §  3291.  Any  person  who  prosecutes  a  suit  in  any  of  the 

SVof  a^  courts  in  this  state,  in  the  name  of  another  person,  without 
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his  consent,  must,  on  conviction,  be  fined  not  less  than  five  other. 

1  1       1    1    n  Exceptions. 

hundred  dollars. 

§  3292.  The  provisions  of  the  preceding  section  do  not  ^bey^^m-° 
apply  to  a  person  having  the  beneficial  interest  using  the  '"ons  of  offi- 
name  of  the  person  having  the  legal  right,  in  cases  where  he 
cannot  bring  the  action  in  his  own  name. 

§  3293.  Any  person  summoned  by  any  sherifP,  or  other 
officer  having  authority,  for  the  purpose  of  enabling  such 
officer  to  make  an  arrest,  or  to  execute  any  duty  devolving  ^^cer?  ^^^ 
upon  him  under  any  law  in  relation  to  public  offences,  who 
refases  obedience  to  such  summons,  must,  on  conviction,  be 
fined  not  less  than  fifty  or  more  than  three  hundred  dollars. 

§  3294.  It  is  the  duty  of  the  officer  summoning  such  per- 
son to  present  the  offender  to  the  next  grand  jury,  and  fail- 
ing so  to  do,  he  must,  on  conviction,  be  fined  not  less  than 
twenty  dollars. 

ARTICLE  VII. 

Offences  against  slaves. 

Sec.  I  Sec. 

3295.  Causing  death  of  by  whipping,  |  3298.  ludietnieots  luider  preceding  sec- 

is  murder  in  the  first  degree.     !  tion. 

3296.  Causing  death  by  whipping,  (fee.,  |  3299.  Defendant  entitled  to  a  jurytwo- 

without  intention  to  kill,  mur-  thirds  of  whom  are  slave  hold- 


der  in  the  second  degree. 


ers. 


3297.  Inflicting  or  allowing  cruel  pun-  I  3300.  Assaults   by   any   other   person 
ishment,  <fec.,  fidling  to  provide  i  than  the  master, 

food,  raiment,  attention  in  sick- ; 
ness,  ifec.  I 

§  3295.  Any  person  who  with  malice  aforethought  causes  peathof  a 
the  death  of  a  slave,  by  cruel  whipping  or  beating,  or  by  any  siaye  by 
inhuman  treatment,  or  by  the  use  of  any  weapon  in  its  nature  ^  '^^'°^' 
calculated  to  produce  death,  is  guilty  of  murder  in  the  first 
degree. 

§  3296.  Any  owner,  overseer,  or  other  person  having  the  without  in- 
right  to  correct  any  slave,  who  causes  the  death  of  such  slave  ^'^({1''°"**' 
by  cruel  Avhipping  or  beating,  or  by  any  other  cruel  or  inhu- 
man treatment,  or  by  the  use  of  any  instrument  in  its  nature 
calculated  to  produce  death,  though  without  any  intention  to 
kill,  is  guilty  of  murder  in  the  second  degree,  and  may  be 
guilty  of  murder  in  the  first  degree. 

§  3297.  Any  master,  or  other  person  standing  towards  the  cruei  pun- 
slave  in  that  relation,  who  inflicts,  or  allows  another  to  inflict  no™feedii!g 
on  him  any  cruel  punishment,  or  fails  to  provide  him  with  a  or  clothing, 
sufficiency  of  healthy  food,  or  necessary  clothing,  or  to  pro- 
vide for  him  properly  in  sickness  or  old  age,  or  treats  him 
in  any  other  way  with  inhumanity,  on  conviction "  thereof 
must  be  fined  not  less  than  twenty-five  or  more  than  one 
thousand  dollars. 

§  3298.  In  indictments  under  the  preceding  section,  it  is  indictments, 
sufficient  to  charge  that  the  defendant  did  inflict  on  a  slave 
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any  cruel  punishment,  or  that  he  failed  to  provide  him  with  i 
a  sufficiency  of  healthy  food,  or  necessary  clothing,  or  to  pro-  • 
vide  for  him  properly  in  sickness  or  old  age ;  or  if  for  any ' 
other  species  of  inhuman  treatment,  it  may  be  charged  that ; 
he  treated  such  slave  with  inhumanity,  without  specifying  in  i 
what  such  inhumanity  consists,  and  the  jurors  are  the  judges  \ 
of  what  constitutes  cruel  punishment,  a  sufficiency  of  healthy  ■ 
food,  necessary  clothing,  and  proper  provision  in  sickness 
and  old  age, 
jnryof Blare-      §3299.  On  thc  trial  of  iudictmcnts  uudcr  scctiou  8297,  the 
holders.        defendant  is  entitled  to  a  jury,  two-thirds  of  whom  are  slave- 
holders. 
Assaults  on        g  3300.  Any  person  other  than  the  master,  or  person  occu- 
pying that  relation,  who  commits  an  assault  and  battery  on  a  , 
slave,  without  just  cause  or  excuse,  to  be  determined  by  the 
jury,  is  guilty  of  a  misdemeanor. 


ARTICLE  VIII. 

Of  misdemeanors  at  common    law^    not  provided  for   hy   the 
provisions  of  this  code. 

Sec.  3301.  Misdemeanors  at  common  lav  not  expressly  provided  for,  liov 
punished. 

Misdemean-  §  3301.  All  misdcmcanors  at  common  law,  the  punishment 
moif*iaw°'not  ^^  which  is  uot  expressly  provided  for  in  this  code,  are 
provided  for.  indictable  offences,  and  must,  on  conviction,  be  punished  by 

a  fine  and  imprisonment,  the  fine  not  to  exceed  two  thousand 
How  unish  dollars,  in  any  case  in  which  the  party  whose  person  or  prop- 
ed.  erty  has  been  injured,  has  a  civil  remedy  ;  in  all  other  cases, 

such  an  amount  as  the  jury  may  assess,  and  the  imprisonment 

not  to  exceed  six  months. 


ARTICLE  IX. 

Petty  offences  cognizahle  hefore  a  justice  of  the  peace. 

Sec.  '  Sec. 

3302.  Compelling  slave  to  perform  eer-  j  3304.  Preceding  sections   not  to  apply 

tain  labor  on  Sunday.  I  to  steamboats,  <fce. 

3303.  Shooting,  <fec.,  and  keeping  open  | 

stores  on  Sunday.  I 

vioiatin  §  3302.  Any  person  who  on  Sunday  compels  his  appren- 

sabbath.  ticc.  Servant,  or  slave,  to  perform  any  labor,  except  the  cus- 
tomary household  duties  of  daily  necessity,  comfort,  or  char- 
ity, must  for  each  offence  be  fined,  by  any  justice  of  the 
county,  ten  dollars. 
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§  8303.  Any  person  who  engages  in  shooting,  hunting,  The  same, 
gaming,  racing,  or  in  any  other  sport,  diversion,  or  pastime, 
on  Sunday,  or  any  merchant,  or  shop-keeper,  except  drug- 
gists, who  keeps  open  store,  or  disposes  of  any  goods  on 
Sunday,  for  each  offence  must  be  fined,  by  any  justice  before 
whom  complaint  is  made,  twenty  dollars. 

§  3304.  The  provisions  of  the  two  preceding  sections  do  Exceptions 
not  apply  to  steam  boats,   or  other  vessels  navigating  the 
waters  of  this  state,  or  to  any  manufacturing  establishment 
which  requires  to  be  kept  in  constant  operation. 


ARTICLE  X. 

Offences  committed  hy  slaves^  and  in  certain  cases  hy  free  per- 
sons of  color,  and  j^roceedings  in  relation    thereto. 


Sec. 

3305.  Previous  provisions  of  this  title 

do  not  apply  to  slaves,  but  do 
to  free  persons  of  color,  unless 
inconsistent  with  some  other 
provision. 

3306.  Slave  conspiring  to  rebel,  or  con- 

cerned in  insurrection. 

3307.  Rape  on  white  female  by  slave 

or  free  negro. 

3308.  Burglary  by  slave. 

3309.  Definition  of  dwelling  house  in 

the  preceding  section. 

3310.  Breaking    or  entering   dwelling 

house  by  slave  in  the  day  time. 

3311.  Assaults  by  slaves  -^-ith  intent  to 

rob,  to  poison,  mayhems,  &c., 
on  white  persons. 

3312.  Mm'der,  manslaughter,  or  assault 

with  intent  to  kill  white  per- 
sons. 

3313.  Arson  by  slave. 

3314.  Manslaughter   of  slave  or   free 

negro,  by  a  slave. 

3315.  Perjury  by  a  slave. 

3316.  Offences  of  a  higher  grade  than 

petty  larceny  by  slaves,  and 
not  punished  capitally,  how 
proceeded  against  and  pun- 
ished. 

3317.  Petit   larceny,  or  other  offences 

of  less  or  same  grade,  by  slaves. 

3318.  Duty  of  presiding  judge   when 

slave  is  a  witness. 

3319.  Trial  of  slaves  for  capital  offences 

by  circuit  court. 

3320.  Indictments   against    slaves  for 

capital  offences. 


§  3305. 


Sec. 

3321.  In  case  of  rebellion,  slave  to  be 

committed,  and  day  set  for 
trial. 

3322.  Notice  given  by  justice  to  judge 

of  probate  and  another  justice, 
majority  of  whom  constitute 
court. 

3323.  Sheriff   to   summon   a   jury   of 

twenty-four  persons,  <&c. 

3324.  Statement  of  the  offence. 

3325.  Trial  had   at  the  court    house, 

sheriff  and  clerk  to  attend. 

3326.  Subpoenas,   how  issued  and  exe- 

cuted. 

3327.  Value  of  slave  to  be  assessed  if 

found  guilty  of  capital  offence, 
and  one-half  of  such  value  to  be 
paid  by  the  state  to  the  owner. 

3328.  Owuerto  receive  no  compensation 

if  offence  committed  through 
his  fault. 

3329.  Counsel  assigned  by  the  court  in 

certain  cases,  to  slaves  and  free 
negroes. 

3330.  Sentence  of  slaves  and  free  ne- 

groes on  capital  convictions. 

3331.  Slave  sold  for  the  costs,  if  not 

paid  by  the  owner. 

3332.  Slaves   bailable   before    con^ac- 

tion,  except  in  cei'tain  cases. 

3333.  Who  is  entitled  to  bail  a  slave. 

3334.  Justices  may  discharge,  bail   or 

commit,  slave. 

3335.  Judge   of   probate    and    circuit 

court  may  discharge,  bail  or- 
commit  slave,  notwithstanding; 
any  previous  order  by  justice. 


The  previous  provisions  of  this  title  in  relation  to       . 
the  punishment  of  and  disqualification  for  the  commission  of  provisions  do 
offences,  do  not  apply  to  slaves ;  the  other  provisions  of  this  "lavel?'^  ** 
title  apply  to  slaves,  except  so  far  as  they  are  inconsistent 
38 
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To  free  per- 
sons of  color. 


Rebellion. 


Rape  ov  at- 
tempt to  rav- 
ish. 


Burglary. 


DefinitioE  of 

dwelling 

house. 


Breaking  in- 
to dwelling 
house  by  day 


Assaults  with 
intent  to  rob, 
mayhem,&c., 
to  poison,  &c. 


Murder  or 
assault  with 
intent.  Man- 
slaughter. 


Arson. 


Slanslaught- 
er  of  slave, 
free  negro. 


Peijury. 


with  the  other  provisions  of  tliis  code  in  relation  to  that  class 
of  persons,  and  with  the  character  of  the  institution ;  free 
persons  of  color  are  sul^ject  to  its  provisions,  except  so  far  as 
they  are  excejDted  therefrom,  either  expressly,  or  by  the 
application  of  a  different  law  respecting  them. 

§  3306.  Every  slave  who  consults  or  conspires  to  rebel,  or 
is  in  anywise  concerned  in  an  insurrection  or  rebellion  of  the 
slaves  against  the  white  inhabitants  of  this  state,  or  the  laws 
and  government  thereof,  must,  on  conviction,  suifer  death. 

§  3307.  Every  slave  or  free  negro  who  commits,  or 
attempts  to  commit,  a  rape  on  any  white  female,  must,  on 
conviction,  suffer  death. 

§  3308.  Every  slave  who  breaks  into  and  enters  a  dwell- 
ing house  in  the  night  time,  with  the  intention  to  steal  or 
commit  a  felony,  must,  on  conviction,  suffer  death. 

§  3309.  No  building  must  be  deemed  a  dwelling  house,  or 
any  part  thereof,  unless  some  white  person  is  in  such  house 
at  the  time  the  act  is  done  or  offence  committed ;  and  no 
building  which  is  not  joined  to  and  parcel  of  such  dwell- 
ing house,  must  be  considered  as  included  in  the  preceding 
section. 

§  3310.  Any  slave  who  breaks  into  and  enters  a  dwelling 
house  in  the  day  time,   or  any  other  building  in  the  day  or 
night  time,  must,  on  conviction,  be  punished  by  stripes,  not  • 
exceeding  one  hundred,  and  by  branding  in  the  hand,  one  or 
both. 

§  3311.  Every  slave  who  robs,  or  commits  an  assault  and 
battery  with  intent  to  rob,  any  white  person,  or  willfully 
maims,  puts  out  an  eye,  or  cuts  or  bites  off  the  lip,  ear,  or 
nose,  of  any  white  person,  or  attempts  to  poison,  or  to  deprive 
any  white  person  of  life,  by  any  means  not  amounting  to  an 
assault,  must,  on  conviction,  suffer  death. 

§  3312.  Every  slave  who  is  guilty  of  murder,  or  of  assault 
with  intent  to  kill  any  white  person,  or  who  is  guilty  of  the 
voluntarj^  nianslaughter  of  a  white  person,  or  the  involun- 
tary manslaughter  of  a  white  person,  in  the  commission  of 
any  unlawful  act,  must,  on  conviction,  suffer  death. 

§  3313.  Every  slave  who  willfully  and  maliciously  sets 
fire  to  or  burns  any  dwelling  house,  or  out  House  appurte- 
nant thereto,  store  house,  office,  banking  house,  ware  house,  or 
other  edifice,  public  or  private,  corn  crib,  gin  house,  cotton 
house,  stable,  barn,  cotton  in  the  heap  to  the  value  of  one 
hundred  dollars,  or  in  bale  to  any  value",  or  any  ship  or 
steam  boat,  must,  on  conviction,  -suffer  death. 

§  3314.  Every  slave  who  is  guilty  of  the  manslaughter  of 
a  slave  or  free  negro,  must,'  on  conviction,  be  23unished  by 
any  number  of  stripes,  not  excefeding  one  hundred,  or  be 
branded  in  the  hand,  one  or  both,  at  the  discretion  of  the  jury. 

§  3315.  Every  slave  who  is  guilty  of  the  crime  of  perjury 
must,  on  conviction,  be  punished  with  stripes  not  exceeding 
one  hundred,  at  the  discretion  of  the  jury,  and  be  branded  in 
the  hand  with  the  letter  P. 
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§  3316.  All  offences  committed  by  a  slave,  of  a  liiglier  offences 
grade  tlian  petit  larceny,  and  not  capitally  punished,   and  pfmiarceny, 
which,  if  committed  by  a  white  person,  are  punished  by  im-  t^l  "°*  *'^p** 
prisonment  in  the  penitentiary,  may  be  tried  by  the  judge  ^^^  ^^.. 
of  the  probate  court  and  two  justices  of  the  peace,  according 
to  the  provisions  of  sections  3322,  3323,  3324,  3325,  3326, 
and  3327,  and  the  jury  shall,  by  their  verdict,  direct  the  pun-  Punishment, 
ishment  to  be  inflicted,  not  to  exceed  one  hundred  lashes, 
and  branding  in  the  hand,  one  or  both. 

§8317.  For  the  offence  of  petit  larceny,  or  any  other  petjt  larcenj 
offence  of  the  same  or  less  grade,  any  slave  may  be  tried  by  ^^'^  Jo^?i"  °f- 

o  '         f^  *j  %j   icncGS '  now 

a  justice  of  the  peace  on  warrant,  and  may  be  sentenced  to  tn«i,  &c. 
receive  any  number  of  stripes,  not  exceeding  one  hundred ; 
but  no  justice  is  authorized  to  inflict  more  than  thirty-nine 
stripes,  unless  he  associates  with  him  two  respectable  free- 
holders, who  concur  in  the  propriety  of  the  sentence. 

§  3318.  Whenever  a  slave  is  a  witness  in  any  cause,  the  Duty  of  judge 
presiding  judge  must  explain  to  him  the  nature  of  the  oath  when  slave  is 
about  to  be  administered,  and  also  state  to  him  the  punish- 
ment for  swearing  falsely ;  it  must  direct  him  to  be  taken 
into  custody,  if  the  court  before  whom  any  slave  is  sworn 
has  reason  to  believe  he  or  she  has  sworn  falsely,  and  as  soon 
as  practicable  to  cause  a  jury  to  be  empanelled  to  try  the 
fact ;  and  if  the  slave  is  found  guilty,  the  court  must,  with- 
out delay,  cause  the  proper  punishment  to  be  inflicted. 

§  8319.  The  trial  of  all  slaves  for  capital  offences  must,  where  and 
except  in  the  cases  provided  for  by  this  ch-apter,  be  by  the  capital  of- ^*^^ 
circuit  court  of  the  county  having  jurisdiction,   and  in  the  f«"'^es. 
mode  provided  by  law  for  the  trial  of  white  persons,  except 
that  the  slave  is  allowed  but  twelve  peremptory  challenges, 
and  the  state  but  four,  and  at  least  two-thirds  of  the  jury 
must  be  slaveholders. 

§  3320.  In  indictments  against  slaves  for  capital  offences,  indictments 
it  is  not  necessary  to  allege  the  name  of  the  owner,  or  that  ^"'^' 
the  slave  belongs  to  any  person. 

§  3321.  In  cases  of  an  actual  or  threatened  rebellion  orj^c^sesof 
insurrection  of  slaves,  any  justice  of  the  peace  before  whom  insurrection, 
a  slave  or  free  negro  is  brought,  charged  with  a  capital 
offence,  if  there  is  probable  ground  for  believing  him  guilty 
of  the  offence  charged,  must  commit  him  to  jail,  and  may 
appoint  a  day  for  the  trial  of  the  offence,  not  more  than  fifteen 
days  from  the  commitment. 

§  3322.  Such  justice  must  give  notice  of  the  day  appointed,  The  same. 
to  the  judge  of  probate,  and  some  other  justice,  and  to  attend 
the  trial,  which  notice  may  be  served  by  the  sheriff^  or  any 
constable ;  and  if  there  is  no  judge  of  probate,  or  he  is  absent, 
some  other  justice  must  supply  his  place;  and  if  neither 
attend,  two  other  justices  may  be  summoned,  and  a  majority  • 

of  the  of&cers  thus  summoned  constitute  a  court  for  the  trial 
of  the  offender. 

§3323.  The  justice  making  the  commitment  must  also  tlc  same, 
require  the  sheriff  in  writing  to  summon  a  jury,  to  appear  at 
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Statement  of 
offence. 


Trial;  where 
had. 


Subpoenas. 


Value  of 
slave  to  be 
assessed  on 
conviction 
for  capital  of- 
fence. 


One  half 
value  to  be 
paid  to  own- 


If  owner  in 
fault  he  re- 
ceives noth- 
ing. 


Counsel  to  be 
appointed. 


Compensa- 
tion. 


Sentence. 


the  time  appointed  for  the  trial  of  the  accused,  possessing 
the  qualifications  of  grand  and  petit  jurors,  under  the  pro- 
visions of  Chapter  six  of  Title  two  of  this  Part,  to  consist  of 
twenty-four  persons,  at  least  two-thirds  of  whom  must  be 
slaveholders ;  and  if  the  persons  attending,  so  summoned,  are 
exhausted  by  challenges  or  otherwise,  the  deficiency  may  be 
made  up  from  the  by-standers;  but  no  person  having  an 
interest  in  such  slave  is  a  competent  juror, 

§  3324.  In  all  trials  had  under  the  three  preceding  sections, 
it  is  sufficient  for  the  prosecuting  of&cer  to  write  out  a  brief 
statement  of  the  offence,  and  sign  his  name  thereto,  to  which 
the  accused  is  required  to  plead,  and  failing  to  plead,  the  plea 
of  not  guilty  must  be  entered. 

§  3325.  The  trial  must  be  had  at  the  court  house  of  the 
county,  and  it  is  the  duty  of  the  sheriff  and  clerk  of  the  cir- 
cuit court  to  attend  and  enter  the  proceedings  of  record. 

§  3326.  The  clerk  of  the  circuit  court  or  committing  magis- 
trate, must  issue  subpoenas  or  other  legal  process,  as  well  for 
the  prisoner  as  the  state ;  which  must  be  executed  by  the 
sheriff,  or  any  constable, 

§  3327.  Whenever  on  the  trial  of  any  slave  for  a  capital 
offence,  the  jury  returns  a  verdict  of  guilty,  the  presiding 
judge  must  cause  the  same,  or  another  jury  to  be  empannell- 
ed,  and  sworn  to  assess  the  value  of  such  slave  ;  the  verdict 
must  be  entered  on  the  minutes  of  the  court,  and  the  owner 
of  such  slave,  or  his  personal  representative,  on  producing  to 
the  comptroller  a  transcript  from  the  records  of  the  court, 
duly  certified  by  the  clerk,  and  the  certificate  of  the  sheriff, 
that  such  slave  has  been  executed  according  to  his  sentence, 
is  ent'tled  to  receive  a  warrant  on  the  state  treasurer  for  one- 
half  the  amount  assessed  by  the  jury,  to  be  paid  out  of  the 
fund  assessed  for  that  purpose, 

§  3328.  Whenever  the  prosecuting  ofiicer  has  good  cause 
to  believe  that  the  owner  is  to  blame  for  the  offence  com- 
mitted by  the  slave,  it  is  his  duty  to  introduce  evidence  to 
establish  the  fact ;  and  if  the  jury  so  find,  the  master  shall 
receive  no  compensation ;  and  when  a  slave  is  executed  on 
a  charge  of  insurrection  or  rebellion,  the  owner  is  Dot  enti- 
tled to  receive  from  the  state  any  compensation. 

§  3329.  In  all  trials  of  slaves  for  capital  offences,  if  the 
owner  refuses  or  neglects  to  employ  counsel  for  his  defence, 
the  court  must  assign  counsel  for  that  purpose,  who  must  be 
paid  twenty  dollars  therefor,  to  be  taxed  as  costs,  for  which 
execution  may  issue ;  and  if  any  free  negro,  in  a  capital  case, 
is  unable  to  employ  counsel,  the  court  must  assign  counsel, 
who  is  entitled  to  a  fee  of  twenty  dollars,  to  be  paid  out  of 
the  state  treasury. 

§  3330.  If  any  slave  or  free  person  of  color,  is  found  guilty 
of  a  capital  offence,  the  court  must  pronounce  sentence,  which 
must  be  executed  in  the  manner  prescribed  by  this  code  for 
white  persons ;  and  not  more  than  twenty  or  less  than  ten 
days  must  elapse  between  the  passing  of  sentence  and  the 
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execution,  unless  the  trial  is  had  in  the  circuit  court,  and 
points  of  law  are  reserved  for  the  decision  of  the  su]3reme 
court,  in  which  case  the  same  time  is  allowed  as  in  case  of 
white  persons ;  or  unless  a  writ  of  error  is  allowed  under  the 
provisions  of  Chapter  twelve,  of  Title  two  of  this  Part,  in 
which  case  the  execution  must  be  stayed  as  in  case  of  white 
persons ;  but  in  case  of  a  conviction  for  conspiracy,  insurrec- 
tion or  rebellion,  the  court,  if  satisfied  of  the  guilt  of  the  de-  in  case  of  re- 
fendant,  and  it  is  necessary  for  the  public  interest,  may  sen-  ^^^°°'  *•=• 
tence  him  to  be  executed  forthwith ;  and  in  such  case  the 
sentence  must  be  executed  accordingly. 

§  3331.  In  all  convictions  of  slaves  for  any  offence  not  May  be  sow 
capital,  the  slave  is  liable  to  be  sold  in  ten  days  after  con  vie-  ""^  ^°^  ^' 
tion,  for  the  costs  of  prosecution,  by  the  sheriff  or  any  con- 
stable, unless  the  costs  are  paid  by  his  owner. 

§  3332.  Slaves  are  bailable  before  conviction,  except  for  Baiiawe  be- 
capital  offences,  when  the  proof  is  evident  or  the  presump-  ti'on.*^°''"°" 
tion  great. 

§  3333.  Any  person  entitled  to  the  control  or  possession  who  may 
of  such  slave,  may  be  allowed  to  bail  him,  in  cases  deemed 
bailable,  upon  giving  such  bond  and  surety  as  the  judge  or 
justice  having  jurisdiction  may  require. 

§  3334.  Justices  of  the  peace,  before  commitment,  have  justiceshave 
'jurisdiction  to  commit  to  jail,   bail  or  discharge,  any  slave  ^""^'^'°'"'°' 
charged  with  any  offence,  as  the  law  or  circumstances  of  the 
case  may  require. 

§  3335.  Judges  of  probate  and  of  the  circuit  courts  have  judges  of 
jurisdiction  on  application,  to  commit  to  jail,  bail  or  discharge,  ll°c\M'sn^t 
any  slave,  as  the  justice  of  the  case  may  require,  notwith-  nor  jurisdic- 
standing  any  previous  order  made  by  a  justice  of  the  peace. 


ARTICLE  XI. 


Of  the   duty   of  the   sheriff'  in  2^i''^serving    the   'peace. 


Sec. 

3336.  Duty  of  sheriff  in  suppressing  af- 

frays, <fee. 

3337.  Commanders  of  military  compa- 

nies to  obey  his   instructions, 
and  act  under  liis  oi'ders. 


Sec. 

3338.  Persons  acting  by   command   of 

officer  in  preventing  offences, 

justified. 


§  3336.    The  sheriff  is  the  principal  conservator  of  the  sheriffcon- 
peace  in  his  county,  and  it  is  his  dut}^  to  suppress  all  affrays,  thrpeace!^ 
routs,  riots,  unlawful  assemblies  and  insurrections;  to  do 
which  he  may  summon  to  his  aid  as  many  of  the  male  in-  Powers, 
habitants  of  the  county  as  he  thinks  j^roper,  and  any  military 
company  or  companies. 

^  3337.  Anv  officer  in  command   of  a  military  company,  ^•'^'"^i"'''-. 

"  ,  ,      -^  ...  p    ,  1        -if  1  •   1     1   -      t'on  for  null- 

must  obey  the  requisition  oi  the  slicnir,  ana  aj^pear  witii  his  tarytobe 

company,  armed  and  equip})ed,  at  such  time  and  place  as  omJe'facts* 

the  sheriff  may  direct;  and  must  act  under  his  orders,  given  ^"^''^^  ^'^  *"^- 

through  the  person  in  command. 
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Persons  act-       §  8338,  When  officers  of  justice  are  authorized  to  act  in 
JTffic^rs^fusu-  the  prevention  of  offences,  other  persons,  who,  by  their  com- 
mand, act  in  their  aid,  are  justified  in  so  doing. 


fled 


Situ  2. 


PROCEEDINGS  IN  CRIMINAL  CASES. 


Chap.   1.  Proceedings  to  ke'ep  the  peace. 

'•■       2.  Of  the  local  jurisdiction  of  indictable  offences. 

Of  the  time  of  commencing  criminal  prosecutions. 

The  complaint  and  warrant  of  arrest,  the  execution  of  the  same,  the 
examination,  discharge  or  commitment  of  the  defendant. 

The  arrest. 

Grand  and  petit  jurors. 

The  indictment. 

Of  presenting  the  indictment  in  com't,  filing  the  same,  ordering  the 
defendant  into  custody,  the  issue  and  execution  of  the  writ  of  ar- 
rest, giving  bail  and  forfeiture. 

Of  witnesses  in  criminal  cases. 

Of  the  arraignment  and  proceedings  preliminary  to  the  trial,  and 
of  the  trial. 

General  provisions. 

Appeals  and  writs  of  error  in  criminal  cases. 

Bail  in  criminal  cases. 

Forfeitures  against  jurors,  witnesses  and  bail. 

Reprieves,  commutations  and  pardons. 

The  writ  of  habeas  corpus  and  proceedings  thereon. 


9. 
10. 

11. 
12. 
13. 
14. 
15. 
16. 


CHAPTER  L 


PROCEEDINGS     TO   KEEP   THE   PEACE. 


Sec.  ,  Sec. 

3339.  Duty  of  magistrates   to   require  i  3349. 

security  to  keep  the  peace.        i 

3340.  Duty  uponcomplaint  being  made.  |  3350. 

3341.  If  there  is   reason   to   fear  that. 

person    complained    of    will  i  3351. 
commit  offence  on  the  person  or 
property  of  another,  warrant !  3352. 
to  issue. 

3342.  By  whom  such  warrant  may  be  I  3353. 

executed.  | 

3343.  On    being   brought    before   the ;  3354. 

magistrate  he  must  be  heard  i 

in  his  defence.  \  3355. 

3344.  When  the  defendant  may  be  dis- 1 

charged,  and  the  complainant  j  3356. 
to  pay  the  cost.  i 

3345.  How  such  costs  is  collected.  ; 

3346.  When  the  defendant  is  required   3357. 

to  give  security,  and  for  what 
time.  3358. 

3347.  Form  of  an  undertaking  to  keep 

the  peace.  3359. 

3348.  Upon   giving    imdertaking,    de- 

fendant to   be   discharged  ;  if 
not  given  to  be  committed. 


How  discharged,  upon  commit- 
ment. 

When  defendant  is  to  pay  the 
costs. 

Defendant  may  appeal,  and  duty 
of  magistrate  in  relation  to. 

Form  of  the  undertaking  on  the 
appeal. 

To  whom  and  when  undertaking 
is  to  be  returned. 

Proceedings  on  the  prosecution 
of  the  appeal. 

Effect  of  undertaking  if  appellant 
fails  in  his  appeal. 

AVhen  court  or  magistrate  may 
require  security  without  pro- 
cess. 

By  the  circuit  court  on  convic- 
tion for  certain  offences. 

When  the  undertaking  is  forfeit- 
ed. 

Any  portion  of  the  forfeiture 
may  be  remitted. 


3339.  The  judges  of  the  supreme  and  circuit  court,  and 
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the  cliancellors  throughout  the  state,  the  judges  of  probate  what  officers 
and  justices  of  the  peace  in  their  respective  counties,  and  the  ^curuy.""^^ 
mayor  or  chief  officer  of  any  incorporated  city  or  town,  with- 
in the  hmits  of  their  respective  corporations,  are  magistrates 
within  the  meaning  of  this  and  the  following  titles,  and  au- 
thorized to  require  persons  to  give  security  to  keep  the  peace 
in  the  manner  provided  for  in  this  chapter. 

§  3340.  Whenever  complaint  is  made  to  a  magistrate,  that  ceedoncom- 
any  person  has  threatened  or  is  about  to  commit  an  offence  P^ai^t. 
on  the  person  or  property  of  another,  he  must  examine  the 
complainant,  and  any  witness  he  may  produce,  on  oath,  reduce 
such  examination  to  writing,  and  cause  it  to  be  subscribed 
by  the  parties  so  examined. 

§  3341.  If  on  such    examination  it  appears  that  there  is  when  to  is- 
reason  to  fear  the  commission  of  any  such  offence,  by  the  ^"®  warrant., 
person  complained  of,  the  magistrate  must  issue  a  warrant, 
directed  to  any  lawful  officer  of  the  state,  containing  the  sub- 
stance of  the  complaint,  and  commanding  such  officer  forth- 
with to  arrest  the  person  complained  of'  and  bring  him  be- 
fore him,   or  some  other  magistrate,  liaving  jurisdiction    of 
the  matter. 

§  3342.  Such  warrant  may  be  executed  by  either  of  the  By  what  om- 
officers  named  in  section  3385. 

§  3343.  When  the  person  complained  of  is  brought  before  Defendant 
the  magistrate,  he  and  his  Avitness  must  be  heard  in  his  de-  ^^nce. '" 
fence. 

§  3344.  If  on  hearing  of  the  witnesses  on   both   sides,  it  on  hearing 
appears  that  there  is  no  just  reason  to  fear  the  commission  of  may'dis"-^ 
the  offence,  the  defendant   must  be  discharged ;  and  if  the  ^^^''^e- 
magistrate  regard  the  complaint  as  unfounded  or  frivolous, 
he  may  order  the  complainant  to  pay  the  costs  of  prosecution,  costs. 

§  3345.  Upon   making  such   order,    the   complainant   is  f^^^^^l°'^ 
answerable  to  the  magistrate,   and  the  officer  executing  the 
warrant  for  their  costs,  and  an  execution  may  issue  to  coerce 
the  payment. 

§  3346.  If  however  there  is  just  reason  to  fear  the  com- when  re- 
mission of  such  offence,  the  defendant  must  be  required  to  grvrsecwity. 
give  security  to  keep  the  peace,  in  such  sum  as  the  magis- 
trate may  direct,  towards  all  the  people  of  this  state,  and  par- 
ticularly"^ towards  the  person  against  whom,  or  Avhose  proper- 
ty there  is  reason  to  fear  the  offence  may  be  committed,  for 
such  time  as  the  magistrate  directs,  not  more  than  twelve  and  ^^.^^^^  ^^_ 
not  less  than  six  months ;  but  the  defendant  must  not  be  re-  quired  to  ap- 
quired  to  appear  at  the  next  term  of  the  circuit  court  unless  "^^^^  ^*  ^'""'^ 
he  has  actually  committed  an  offence  cognizable  in  such 
court. 

§  3347.  The  undertaking  to  keep  the  peace  may  be  in 
substance  as  follows  : 
The  State  of  Alabnma,  ] 

County.      j  We  (here  insert  the  names  of  the  Form  of  un- 
defendant,  and  his  securities,)  agree  to  pay  the  state  of  Al-  '''^"'*^'"°s- 
abama  one  thousand  dollars,  (or  such  sum  as  the  magistrate 
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directs,)  if  the  said  (here  insert  the  name  of  the  defendant,) 
does  not  keep  the  peace  for  twelve  months,  (or  as  the  case 
may  be,)  from  this  undertaking  towards  all  the  citizens  of  this 
state,  and  particularly  towards  (here  insert  the  name  of  the 
person  against  whom  or  whose  property  there  is  reason  to  fear 

the  commission  of  the  offence,)  dated day  of ,  185  . 

A.  B. 
Signed,  C.  D. 

E.  F. 
Approved. 

G.  H.,  justice  of  the  peace,  (or  as  the  case  may  be.) 
Undertaking      §  3348.  Upon  such'  Undertaking,  with  sufficient  security 
bTdrschrrg-  being  given,  the  defendant  must  be  discharged ;  and  if  not 
ect^audfaii-  given,  the  magistrate  must  commit  him  to  jail  until  he  gives 
committed,    the  Same ;  specifying  in  the   warrant   of  commitment  the 
cause  thereof,  the  time  he  is  required  to  keep  the  peace,  and 
towards  whom  particularly,  as  also  the  sum  in  which  securi- 
ty is  required. 
How  dis-  §  3349.  Any  person  committed  under  the  provisions  of 

commtoent  ^^^  i^receding  section,  may  be  discharged  by  the  sheriff  of 
the  county  in  which  he  is  detained,  upon  entering  into  an 
undertaking  to  keep  the  peace  with  sufficient  securities,  in 
the  sum  and  for  the  term  required  by  the  magistrate. 
^(,5tg_  §  3350.  In  all  cases  where  a  person  is  required  to  keep  the 

peace,  the  magistrate  may  order  the  costs  of  the  prosecution, 
or  any  part  thereof,  to  be  paid  by  such  person  ;  and  an  ex- 
ecution may  issue  for  the  collection  of  the  same. 

S  3351.  Any  iDerson  required  to  keep  the  peace  under  the 

May  appeal  ci    .    .  n  A  ^  T  .■  /- 1,  •      ^i        ^         i, 

in  certain     provisious  01  the  preceding  sections  oi  this  chapter,  by  any 
^^'^^^'  other  magistrate  than  a  judge  of  the  supreme  or  circuit  court, 

or  chancellor,  on  entering  into  an  undertaking  with  security, 
in  a  sum  equal  to  that  required  of  him  to  keep  the  peace,  for 
the  prosecution  of  his  appeal,  and  in  the  meantime  to  keep 
the  peace,  is  entitled  to  an  appeal  to  the  next  circuit  court  of 
the  county  ;  and  the  magistrate  from  whose  order  the  appeal 
Witnesses,     is  taken,  may  require  such  witnesses,  as  he  thinks  necessary, 
to  enter  into  an  undertaking,  in  the  sum  of  one  hundred  dol- 
lars, to  appear  at  such  court. 
Form  of  un-       §  3352.  The  undertaking  on  the  appeal,  under  the  provis- 
appwY"^  ''^  ^^^^  '^^  ^^^  preceding  section,  may  be  in  substance  as  follows : 
The  state  of  Alabama, ) 

County.  )  An  order  having  been  made  by 
A.  B.,  a  justice  of  the  peace  for  said  county,  (or  other  magis- 
trate, as  the  case  may  be,)  requiring  (here  insert  the  name  of 
the  defendant,)  to  keep  the  peace  towards  all  the  people  of 
this  state,  and  particularly  towards  (here  insert  the  name  of 
the  person  against  whom,  or  whose  property  there  is  reason 
to  fear  the  offence  may  be  committed,)  from  which  order  the 
said  defendant  has  taken  an  appeal  to  the  next  circuit  court 
of  said  county :  Now,  therefore,  we  (here  insert  the  names 
of  the  defendant  and  his  securities,)  agree  to  pay  the  state  of 
Alabama  (here  insert  the  amount  required  by  the  magistrate,) 
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—  dollars  if  the  said  defendant  fail  to  prosecute  his  appeal  to 
effect,  and  in  the  meantime  to  keep  the  peace  towards  all  the 
people  of  said  state,  and  particularly  towards  (here  insert  the 
name  of  the  person  against  whom,  or  whose  property  there  is 

reason  to  fear  the  offence  may  be  committed,)  dated  this 

day  of ,  185  . 

A.  B. 
Signed,  C.  D. 

E.   F. 

Approved. 

L.  M.,  justice  of  the  peace,  (or  other  magistrate  as  the 

case  may  be.) 

§  3353.  Any  undertaking  given  under  any  of  the  provis-  undertaking; 
ions  of  this  chapter,  must  be  returned  by  the  magistrate  ta-  ^vhlnJ^um^ 
king  the  same,  to  the  clerk  of  the  circuit  court  of  the  proper  ^^■ 
county  by  the  first  day  of  the  next  court ;  and  failing  so  to 
do,  he  may  be  attached  for  contempt. 

§  3354.  The  court  to  which  an  appeal  under  the  provis-  Proceedings 
ions  of  this  chapter  is  prosecuted,  must  examine  the  case  peai.  ^  ^^' 
anew,  and  may  confirm  the  order  of  the  magistrate,  or  dis- 
charge the  a23pellant ;  or  require  him  to  enter  into  a  new  un- 
dertaking, with  sufiicient  securities  to  keep  the  peace,  in 
such  sum  and  for  such  term  as  the  court  thinks  proper ;  and 
may  make  such  order  in  relation  to  the  costs  of  prosecution 
as  seems  just,  which  may  be  enforced  by  execution. 

§  3355.  If  the  appellant  fails  to  sustain  his  appeal,  his  un-  on  failure  to 
dertaking  remains  in  full  force  and  effect,  as  to  any  breach  pea*!"^  ^^' 
thereof,  and  also  stands  as  security  for  any  costs  which  are 
ordered  by  the  court  to  be  paid  by  the  appellant ;  and  ex- 
ecution may  issue  therefor  against  all  the  parties  to  the  same. 

§  3356.  A  person  who,  in  the  presence  of  a  court,  or  mag-  when  court 
istrate,  commits,  or  threatens  to  commit  an  offence  against  msJ^'^fcf  "^^'"^ 
the  person  or  property  of  another,  or  contends  with  another  7Js^°"'  '^^°' 
with  angry  words,  may  be  ordered  without  process  to  enter 
into  an  undertaking  to  keep  the  peace  for  a  term  not  exceed- 
ing twelve  months ;  and  in  case  of  refusal,  be  committed  as 
in  other  cases. 

§  3357.  The  circuit  court  may  also,  on  the  conviction  of  on  conyic- 
any  person  for  an  offence  against  the  person  or  property  of  c'l^jtcouX 
another,  when  necessary  for  the  public  good,  require  the  de 
fendant  to  enter  into  an  undertaking  with  securities  to  keep 
the  peace,  for  not  exceeding  twelve  months  ;  and  on  his  fail- 
ure, may  commit  him. 

§  3358.  An  undertaking  to  keep  the  peace  is  forfeited  by  Forfeiture  of 
the  commission  by  the  defendant  of  any  offence,  upon  the  undertaking. 
person  or  propert}^  of  another  ;  which  may  be  ascertained  by 
a  jury,  without  the  conviction  of  the  defendant  therefor,  in 
the  circuit  court,  on  ten  days'  notice  to  the  parties  against 
whom  the  forfeiture  is  sought. 

§  3359.  The  court,  on  a  forfeiture  of  an  undertaking  to  Remission  of 
keep  the  peace,  may  remit  any  portion  of  the  amount  speci-  *^°''^''''"''®- 
fied  therein,  according  to  the  circumstances  of  the  case. 
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LOCAL   JURISDICTION. 

CHAPTEE  II. 


[title  2, 


OF   THE   LOCAL   JURISDICTION   OF   INDICTABLE   OFFENCES. 


Sec.  Sec. 

3360.  Who   are  liable   to  punisliment    3365 

for  offences. 

3361.  The  couuty  in  which  the  offence 

was   committed  hasjm'isdic- 
tion. 

3362.  Of  offences  commenced  ■without 

and  consummated  within  the 
state. 

3363.  Commenced  within  and  consum- 

mated without  the  state. 

3364.  Committed  in  two  or  morecoun 

ties. 


3366. 


3367. 
3368. 

3369. 


Committed  on  or  within  a  quar- 
ter of  a  mile  of  the  county 
hue. 

Of  indictments  for  abduction, 
kidnapping,  and  bringing  a 
free  person  into  the  state  to 
hold  as  a  slave. 

Of  slave  stealing. 

Property  stolen  in  another  state 
and  brought  into  this. 

Property  stolen  in  one  county 
and  brought  into  another. 


What  offend- 
ers liable  to 
punishment. 


Local  juris- 
diction of  of- 
fences. 


When  com- 
menced with- 
out the  state. 


Commenced 
within  and 
consumma- 
ted without. 


In  different 
counties. 


On  the  coun- 
ty line. 


Person  car- 
ried into  dif- 
ferent coun- 
ties. 


Slave  steal- 
ing, &c. 


§  3360.  Every  person,  whether  an  inhabitant  of  this  or 
any  other  state  or  country,  is  liable  to  punishment  by  the 
laws  of  this  state,  for  an  offence  committed  therein,  except 
when  it  is  by  law  cognizable  exclusively  in  the  courts  of  the 
United  States. 

§  3361.  The  local  jurisdiction  of  all  offences,  unless  it  is 
otherwise  provided  by  law,  is  in  the  county  in  which  the  of- 
fence was  committed. 

§  3362.  When  the  commission  of  an  offence  commenced 
without  this  state,  is  consummated  within  its  boundaries,  the 
person  committing  the  offence  is  liable  to  punishment  there- 
for in  this  state,  although  he  was  out  of  the  state  at  the  com- 
mission of  the  offence  charged,  if  he  consummated  it  in  this 
state,  through  the  intervention  of  an  innocent  or  guilty  agent, 
or  by  any  other  means  proceeding  directly  from  himself;  and 
in  such  case,  the  jurisdiction  is  in  the  county  in  which  the  of- 
fence was  consummated,  unless  otherwise  provided  by  law. 

§  3363.  When  the  commission  of  an  offence  commenced 
within  this  state,  is  consummated  without  its  boundaries,  the 
offender  is  liable  to  punishment  therefor ;  and  in  such  case, 
the  jurisdiction  is  in  the  county  where  the  offence  was  com- 
menced. 

§  3364.  When  an  offence  is  committed  partly  in  one  coun- 
ty and  partly  in  another,  or  the  acts  or  effects  thereof  consti- 
tuting, or  requisite  to  the  consummation  of  the  offence,  oc- 
cur in  two  or  more  counties,  the  jurisdiction  is  in  either 
county. 

§  3365.  When  an  offence  is  committed  on  the  boundary 
of  two  or  more  counties,  or  within  a  quarter  of  a  mile  there- 
of, the  jurisdiction  is  in  either  county. 

§  3366.  For  the  offences  specified  in  sections  3093,  3094, 
3095,  3096,  3101,  and  3103,  the  jurisdiction  is  in  the  county 
in  which  the  offence  was  committed,  or  into,  or  out  of  which 
the  person  upon  whom  the  offence  was  committed  may  in 
the  commission  of  the  offence  have  been  brought. 

§  3367.  For  the  offences  specified  in  sections  3130,  the 
jurisdiction  is  in  the  county  in  which  the  offence  was  com- 
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mitted,  or  into  or  out  of  which,  the  slave  may,  in  the  com- 
mission of  the  offence,  have  been  brought,  inveigled,  or  en- 
ticed, or  into  which  he  may  lie  brought  by  or  through  the 
agency  of  the  defendant,  after  the  commission  of  the  offence. 

§3368.  Where  property  is  stolen  in  another  state  or  stolen  prop- 
country,  and  brought  into  this  state,  the  jurisdiction  is  in  fnto  twr^^*^ 
any  county  into  which  the  property  is  brought.  ^'^*^- 

§3369.  Where  property  is  stolen  in  one  county,  and  in  one  coun- 
brought  into  another,  the  jurisdiction  is  in  either  county.       brought  into 

another. 


CHAPTER  III. 

OF  THE   TIME   OF   COMMENCING  CRIMINAL   PROSECUTIONS. 

Sec.  I  Sec. 

3370.  NoUmitation  for  capital  oifences.    3374.  For  misdemeanors,  one  year. 

3371.  Certain  other  offences  for  which    3375.  Petty  offences,  six  months, 
there  is  no  limitation.  3376.  When    a    prosecution    is    com- 

3372.  Perjm-y  and  subornation  of  per-  menced  within  the  meaning  of 
jury,  five  years.  this  chapter. 

3373.  Other  penitentiary  offences,  three 
years.  I 

§  3370.  There   is   no   limitation  of  time,  within  which  capital  offen- 
the  prosecution  of  offences  which  may  be  punished  capi-  "^^^^ 
tally,  must  be  commenced. 

§  3371.  There  is  no  limitation  of  time  within  which  the  ^J^d^de^fe'. 
prosecution  of  murder  in  the  second  degree,  manslaughter  in  ^'■P^gj^f^g. 
the  first  degree,  arson,  forgery,  or  any  offence  expressly  by  gree,  arson, 
this  code  punishable  as  forgery,  counterfeiting,  grand  larceny,  sille'Seaf-*''' 
or  the  larceny  of  a  horse,  mare,  gelding,  foal,  or  filly,  ass  or  '°S'  *<^- 
mule,  or  the  stealing,  inveigling,  or  enticing  away  of  a  slave, 
must  be  commenced. 

§  3372.  In  perjury,  and  subornation  of  perjury,  the  pros-  ^^^jj^^t^^^ 
ecution  must  be  commenced  within  five  years  next  after  the  of  perjury, 
commission  of  the  offence. 

§  3373.  The  prosecution  of  all  other  offences  which  are,  [^e'^^ttary^of-' 
or  may  be  punished  by  imprisonment  in  the  penitentiary,  fences, 
must  be  commenced  within  three  years  after  the  commission 
of  the  offence. 

§  3374.  The  prosecution  for  misdemeanors  must  be  com-  Misdemean- 
menced  within  one  year  after  the  commission  of  the  offence,  peuy  offen- 

§  3375.  Petty  offences   must  be   prosecuted   within   six  "^• 
months  after  their  commission. 

§  3376.  A  prosecution   may  be  commenced,  within  the  when  prose- 
meaning  of  this  chapter,  by  the  issue  of  a  warrant  or  by  men«d.°™' 
bindino;  over  the  offender. 
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CHAPTER  IV. 


[title  2, 


OF  the  complaint,  and  warrant  of  arrest  ;  THE  EX- 
AMINATION OF  THE  SAME;  THE  EXAMINATION  AND  DIS- 
CHARGE, OR  COMMITMENT  OF  THE  DEFENDANT,  AND  PRO- 
CEEDINGS  AS   TO   THE   WITNESSES. 


Sec. 

S378. 

3319. 


3380. 
3381. 

3382. 

3383. 
3384. 
3385. 
3386. 


3381. 


3389. 
3390. 

339L 

3392. 

3393. 
3394. 

3395. 
3396. 


Definition  of  a  "  complaint." 

For  what  causes  warrant  of  ar- 
rest may  issue. 

Complainant  and  witnesses  to  be 
examined  on  oath,  reduced  to 
writing,  and  subscribed. 

What  the  depositions  must  state. 

What  must  appear,  to  authorize 
the  issue  of  the  warrant. 

Definition  and  form  of  a  war- 
rant of  arrest. 

What  it  must  state. 

To  whom  directed. 

By  whom  executed. 

Issued  by  judge  of  the  supreme 
or  circuit  court,  or  chancellor, 
may  be  executed  in  any  county 
in  the  state. 

Where  executed,  when  issued  by 
other  magistrates. 

Officers  may  pursue  defendant 
into  another  coimty,  and  pro- 
ceedings in  such  case. 

In  what  cases  magistrates  must 
not  indorse  the  warrant. 

In  what  cases  magistrates  not 
Hable  for  indorsing  illegal 
warrants. 

In  what  cases  sheriff  or  deputy 
making  the  arrest  may  dis- 
charge on  bail. 

In  what  cases  defendant  dis- 
charged on  bail,  and  how, 
when  arrest  not  made  by  sher- 
iff or  his  deputy. 

Rule  for  fixing  the  amount  of 
bail  when  taken  under  the  last 
two  sections. 

Warrant  and  undertaking  to  be 
certified  by  the  magistrate, 
delivered  to  the  arresting  offi- 
cer, and  by  him  returned  to 
the  clerk. 

When  defendant  not  bailed  un- 
der the  previous  sections,  must 
be  brought  before  magistrate 
issuing  the  warrant,  or  some 
other  magistrate  of  the  same 
county. 

Examination  may  be  adjourned, 
and  proceedings  thereon. 


Sec. 

3397.  Defendant  forfeits  his  undertak- 

ing, by  failing  to  appear  at  the 
time  to  which  the  examination 
is  continued. 

3398.  Proceedings  when  the  magistrate 

continuing     the     examination 
fails  to  attend. 
3499.  On   ftulure   of  the  defendant  to 
appear,  another  warrant  of  ar- 
rest may  issue. 

3400.  Magistrate  to  proceed  with  the 

examination  as  early  as  i^rac- 
ticable. 

3401.  Defendants'  witnesses  to  be  ex- 

amined. 

3402.  Examination   controlled   by  the 

magistrate. 

3403.  Defendant  may  appear  by  coun- 

sel, and  witnesses  kept  sep- 
arate. 

3404.  Evidence    reduced    to    writing, 

and  signed. 

3405.  When  defendant   must  be   dis- 

charged. 

3406.  When  bailed  or  committed. 

3407.  Form  of  commitment. 

3408.  If    defendant     committed,    the 

amount  of  bail  must  be  in- 
dorsed on  warrant,  and  sheriff 
may  discharge  on  receiving 
bail  in  that  amoimt.  Under- 
taking returned. 

3409.  The  witness  to  be  bound  to  ap- 

pear at  court. 

3410.  Form  of  the  undertaking  of  state 

witnesseSf 

3411.  Of  defendants'  witnesses. 

3412.  Witnesses   may  be  required  to 

give  security  in  certain  cases. 

3413.  Proceedings  when  witnesses  are 

minors  or  married  women. 

3414.  Witnesses  failing   to  enter   into 

undertaking  must  be  commit- 
ted. 

3415.  Witness  discharged  on  enteiing 

into  undertaking,  as  indorsed. 

3416.  All  undertakings  to  be  returned 

to  court  by  the  magistrate. 

3417.  Magistrate  may  asssociate  other 

magistrates  with  him. 


Complaint.        §  8377.  The   complaint  is  an  allegation  made  before  a 

magistrate,  tliat  a  person  has  been  guilty  of  a  designated 

indictable  offence. 

Warrant  of        |  3378.  For  the  apprclicnsion  of  persons  charged  with  in- 

whom issued,  dictablc  public  offcnces,  magistrates  are  authorized  within 
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tlieir  jurisdiction,  to  issue  warrants  of  arrest,  under  tlie  rules 
and  regulations  in  this  chapter  prescribed. 

§  3379.  Upon  complaint  being  made  to  any  magistrate,  complainant 
that  such  offence  has  been  committed,  he  must  examine  on  e^ex^ned' 
oath  the  complainant,  and  such  witnesses  as  he  may  pro-  °"  °^^^^  *c. 
duce,  take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  persons  making  them. 

§  3380.  The  depositions  must  state  the  facts  stated  by  the  what  facts 
complainant,  and  his  witnesses,  tending  to  establish  the  com-  |J^^s°t^st^^ 
mission  of  the  offence,  and  the  guilt  of  the  defendant. 

§  3381.  If  the  magistrate  is  satisfied  therefrom,  that  the  if  evidence 
offence   complained  of  has   been   committed,  and   there  is  warrant  to 
reasonable  ground  to  believe  the  defendant  is  guilty  thereof,  '^^"®" 
he  must  issue  a  warrant  of  arrest. 

§  3382.  A  warrant  of  arrest  is  an  order  in  writing,  stating  warrantor 
the  substance  of  the  complaint,  directed  to  a  proper  officer,  ^'■'■^^*' 
signed  by  a  magistrate,  directing  the  arrest  of  the  defendant, 
and  may  be  in  substance  as  follows  : 
The  state  of  Alabama, ) 

County,  j       To  any  lawful  officer  of  the  state : 
Complaint  on  oath  having  been  made  before  me,  that  the  fo""™  of. 
offence  of  (designating  or  describing  it),  has  been  committed, 
and  accusing  C.  D.,  thereof 

You  are  therefore   commanded,  forthwith  to  arrest  C.  D., 

and  bring  him  before  me.  Dated day  of , 

185-. 

Signed  _     E.  R, 

Justice  of  the  peace, 
(or  other  magistrate,  as  the  case  may  be.) 

§  3383.  Such  warrant  must  designate  the  name  of  the  de-  what  it  must 
fendant,  or  if  it  is  unknown  to  the  magistrate,  the  defendant  ''°'^'^^°- 
may  be  designated  by  any  name ;  it  must  state  the  offence, 
either  by  name,  or  so  that  it  can  be  clearly  inferred:  the 
county  in  which  it  was  issued  must  appear  from  some  part 
of  the  warrant,  and  the  warrant  be  signed  by  the  magistrate 
with  his  name  and  initials  of  ofhce ;  or  the  same  must  in 
some  way  appear  from  the  warrant. 

§  3384.  It  should  be  directed  to  any  lawful  officer  of  the  to  whom  di- 
state,  but  if  executed  by  any  officer  having  authority,  it  is  ''^'^'®''- 
valid,  without  regard  to  its  direction. 

§  3385.  It  may  be  executed  by  any  sherifi",  or  officer  act-  By  whom  ex- 
ing  as  sheriff,  or  his  deputy,  or  constable,  or  a  marshal  or  cmted. 
policeman  of  any  city  or  town,  acting  within  their  county. 

§  3386.  AVhen  issued  by  a  judge   of  the  supreme  or  cir-  ^yhereexe- 
cuit  court,  or  a  chancellor,  it  may  be  executed  in  any  county  ^"t'=<'- 
in  the  state. 

§  3387,  If  it  is  issued  by  any  other  magistrate,  it  must  xhe  same, 
be  executed  in  the  county  in  which  it  issued,  or  if  the  de- 
fendant is  in  another  county,  it  may  be  executed  therein, 
upon  a  written  direction  of  a  magistrate  of  such  county, 
indorsed  on  the  warrant,  and  signed  by  him,  to  the  follow- 
ing effect :   "  This  warrant  may  be  executed  in county." 
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[title  2, 


OfiScer  may 
pursue. 


Indorsement 
by  magis- 
trate. 


Where  in- 
dorsement 


made. 


Not  liable  for 
making  in- 
dorsement. 


Defendant ; 
when  bailed 
by  sheriff  or 
deputy. 


§  3388.  Any  officer  having  authority  to  execute  the  war- 
rant, may  pursue  the  defendant  into  another  county,  and  if 
he  requires  aid  to  arrest  him,  must  obtain  the  indorsement 
of  a  magistrate  of  such  county,  on  the  warrant,  and  signed 

by  him,  to  the  effect  following:    "  A B^ ,  (or  as  the 

case  may  be),  is  authorized  to  execute  this  warant  in  ■ — ■ — 
county;"  and  upon  such  indorsement  being  made,  such 
officer  may  summon  persons  to  assist  him,  and  exercise  the 
same  authority  as  in  his  own  county. 

§  3389.  The  indorsement  of  the  magistrate,  according  to 
the  provisions  of  the  last  ^vo  sections,  must  not  be  made, 
must^notbe  -L^njess  Satisfied  from  his  own  knowledge,  or  the  oral  or 
written  statement,  on  oath,  of  some  credible  persons,  prov- 
ing the  hand- writing  of  the  magistrate  issuing  the  warrant 
in  the  one  case,  and  in  the  other  that  the  person  in  pursuit 
is  an  officer  authorized  to  make  the  arrest,  in  the  county  in 
which  the  warrant  issued. 

§  3390.  No  magistrate  having  complied  with  the  provis- 
ions of  the  last  section,  is  liable  to  any  indictment  or  action 
for  making  such  indorsements,  although  it  afterwards  ap- 
pear that  such  warrant  was  illegally  issued,  or  that  the  per- 
son was  not  authorized  to  execute  the  same. 

§  3391.  When  the  offence  described  in  the  warrant  is  a 
misdemeanor,  and  it  is  executed  by  the  sheriff  or  his  deputy, 
such  sheriff  or  deputy  may,  on  the  request  of  the  defendant, 
discharge  him  on  sufficient  bail  for  his  appearance  at  the 
next  term  of  the  court  having  jurisdiction  of  the  offence,  to 
answer  any  indictment  which  may  be  found  against  him 
therefor ;  and  if  such  court  is  in  session,  for  his  appearance 
at  such  court. 

§  3392.  AVhen  the  offence  described  in  the  warrant  is  a 
misdemeanor,  and  it  is  not  executed  by  the  sheriff  or  his 
deputy,  at  the  defendant's  request,  he  may  be  brought  before 
a  magistrate  of  the  county  in  which  the  warrant  was  execu- 
ted ;  and  such  magistrate  may,  without  examinatiou,  dis- 
charge such  defendant,  upon  sufficient  bail  for  his  appear- 
ance before  the  court  having  cognizance  of  the  offence. 

§  3393.  AVhen  bail  is  taken  under  the  provisions  of  the 
last  two  sections,  the  officer  or  magistrate,  in  fixing  the 
amount  of  bail,  must  act  on  the  presumption  that  the  offence 
is  of  an  aggravated  nature. 

§  3394.  The  magistrate  admitting  the  defendant  to  bail, 
under  the  provisions  of  section  3392,  must  certify  the  same 
be'ddVvered  upou  the  Warrant,  and  deliver  such  warrant  with  the  under- 
to  clerk.       taking  to  the  officer  who  executed  the  warrant ;  who  must 
cause  the  same  to  be  delivered,  without  unnecessary  delay, 
to  the  clerk  of  the  court  in  which  the  defendant  is  bound  by 
his  undertaking  to  appear. 
Arrest  for         §  3395.  When  the  warrant  of  arrest  is  executed  in  any 
ndt'ifaiied'^   Other  couuty  than  the  one  in  which  it  issued,  and  is  for  fel- 
ony ;  or  when  for  a  misdemeanor,  and  the  defendant  is  not 
bailed  according  to  the  provisions  of  sections  3391  and  3392, 


When  by 
magistrate. 


Amount  of 
bail. 


Undertaking- 
of  bail  and 
warrant  to 
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he  must  be  brouglit  before  the  magistrate  issuing  the  war- 
rant ;  or  if  lie  is  unable  to  attend,  or  his  office  vacant,  before 
some  other  magistrate  of  the  county  in  which  such  warrant 
issued ;  and  the  warrant,  with  a  proper  return  thereon,  must 
be  delivered  to  such  magistrate. 

§  3396.  When  a  defendant  is  brought  before  a  magistrate  Examination 
for  examination  on  a  warrant  of  arrest,  such  magistrate  may  ZlLa^  '^°"' 
adjom-n  the  examination  from  time  to  time,  as  may  be  neces- 
sary, not  exceeding  ten  days  at  one  time,   without  the  con- 
sent of  the  defendant,  and  to  the  same  or  a  different  place  in 
the  county ;  and  in  such  case,  if  he  is  charged  with  a  capital 
offence,  he  must  be  committed  to  jail  in  the  meantime;  if  ^  ,  . 
the  offence  is  not  capital,  he  may  give  bail  in  such  sum  as  give  bail, 
the  magistrate  directs,  for  his  appearance  for  such  further  ex- 
amination, and  for  the  want  thereof  must  be  committed ;  and 
on  the  day  to  which  the  examination  was  adjourned,  he  may 
be  brought  before  the  magistrate  by  his  verbal  order  to  the 
same  officer  who  had  charge  of  him,  or  by  order  in  writing 
to  a  different  person,  if  the  custody  has  been  changed. 

§  3397.  If  the  defendant  does  not  appear  before  the  mag-  undertaking 
istrate  at  the  time  to  which  the  examination  is  adjourned,  he  famng  to%. 
must  certify  the  default  on  the  undertaking  of  bail,  and  re-  p«<;^'"'  *<^- 
turn  the  same  to  the  next  circuit  court  of  his  county  ;  and  the 
like  proceedings  must  be  had  thereon  as  upon  the  breach  of 
an  undertaking  in  that  court ;  the  certificate  of  the  magis- 
trate being  presumptive  evidence  of  the  default  of  the  de- 
fendant. 

§  3398.  If  the   magistrate    adjourning   the    examination,  other  magis- 
fails  to  attend  on  the  day  to  which  such  examination  is  ad-  attend.™'*^ 
journed,  any  other  magistrate  of  the  county  may  attend  in 
his  place,  and  proceed  with  the  examination  ;  or  if  the  de- 
fendant fail  to  appear,  enter  his  default  and  certify  the  same  "Stfo'be 
with  the  undertaking  of  bail  to  the  next  circuit  court  of  the  '^«'"t'fied. 
count}^,  according  to  the  provisions  of  the  preceding  section ; 
and  the  like  proceedings  may  be  had  thereon,  as  if  certified 
by  the  magistrate  taking  the  same. 

§  3399.  On  the  failure  to  appear,  the  magistrate  certifying  on  failure  to 
the  default,  or  any  other  magistrate,  may  issue  another  war-  ouJ^-^war- 
rant  of  arrest,  upon  which  the  same  proceedings  may  be  had  >'»"'  to  'ssue. 
against  the  defendant,  as  on  the  original  warrant. 

§  3-100.  The  magistrate  before  whom  any  person  is  brought,  Examination 
charged  with  an  indictable  offence,  must,  as  soon  as  may  be,  m!" deily!'" 
examine  the  complainant,  and  the  witnesses  for  the  prosecu- 
tion on  oath,  in  the  presence  of  the  defendant. 

§  3401.  After  the  testimony  for  the  prosecution  is  heard,  ^je[^"dant^°' 
the  witnesses  for  the  defendant  must  be  sworn  and  examined. 

§  3402.  The  examination,  as  to  the  examination  of  wit-  Examination 
nesses  and  rebutting  testimony,  is  under  the  control  of  the  maglstme^^ 
magistrate,  and  should  be  conducted  so  as  to  elicit  the  fiicts 
of  the  case. 

§  3403.  The  defendant  may  appear  by  counsel,  and  the  De^wiant 
magistrate  may,  on  appUcation,  direct  the  witnesses  for  the  eounsVi.  *^ 
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Witnesses     prosccution  Of  defence,  or  both,  to  be  kept  separate,  so  tliat 
?ated.*^  ^^^^'  they  cannot  hear  the  evidence,  or  converse  with  each  other 

until  examined. 
Evidence  re-      §  3404.  The  cvidcncc  of  the  witnesses  examined,  must  be 

Q11C6Q  to  .  . 

writing.  reduced  to  writing  by  the  magistrate,  or  under  his  direction, 
and  signed  by  the  witnesses  respectively. 

When  defen-      §  3405.  Upou  the  wholc  cvidencc,  if  it  appear  to  the  niag- 

toch^gedl^^  istrate  that  no  offence  has  been  committed,  or  that  there  is  no 
probable  cause  for  charging  the  defendant  therewith,  he  must 
be  discharged. 

When  bailed  §  3406.  If  it  appear  that  an  offence  has  been  committed, 
and  there  is  probable  cause  to  believe  the  defendant  is  guilty 
thereof,  if  the  offence  is  bailable,  and  the  defendant  gives 
sufficient  bail,  he  must  be  discharged ;  but  if  sufficient  bail  is 
not  given,  or  the  offence  is  not  bailable,  he  must  be  commit- 
ted to  jail  by  an  order  in  writing. 

§  3407.  The  commitment  may  be  in  substance  as  follows : 
The  state  of  Alabama, ) 

County.      j       To  the  jailor  of county  :  On 

pormofcora- 1^®  examination  of  A.  B.,  charged  with  the  offence  of  mur- 
mitment.  cLer,  (or  other  offence,  as  the  case  may  be,  describing  it  by 
name,  or  so  that  it  may  be  clearly  inferred,)  it  appearing  that 
such  offence  has  been  committed,  and  that  there  is  sufficient 
cause  to  believe  that  A.  B.  is  guilty  thereof:  You  are, 
therefore,  commanded  to  receive  him  into  your  custody,  and 
detain  him  until  he  is  legally  discharged.     Dated  —  day  of 

,  185  . 

C.  D,,  justice  of  the  peace,  (or  other  officer,  as  the  case 
may  be.) 

Amount  of  ^  3408.  Wheiievcr  a  pcrsou  is  Committed  to  jail  for  a  bail- 
bail  to  be  in-  able  offcuce,  under  the  provisions  of  this  chapter,  the  magis- 
commitment.  trato  uiust  iudorsc  ou  the  commitment  the  amount  of  bail  re- 
quired, and  sign  his  name  thereto;  and  the  sheriff  of  the 
On  giving  couuty  to  which  he  is  committed,  may  discharge  him  on  giv- 
dantdis-  ing  sufficient  bail  in  the  amount  so  indorsed ;  and  must  re- 
charged.       ihj-yi  thc  Undertaking  to  the  court  to  which  such  person  is 

bound  to  appear,  within  five  days  thereafter. 
Witness  to  be  §  3409.  The  magistrate  must  also  rcqulrc  thc  witucsscs  for 
to'court^'^  the  prosecution,  to  enter  into  an  undertaking  in  the  sum  of 
one  hundred  dollars  each,  to  appear  and  testify  at  the  court 
having  cognizance  of  the  offence ;  and  if  requested  by  the 
defendant,  may  require  his  witnesses  to  enter  into  such  un- 


dertaking. 


Form  of  un- 


§  3410.  The  undertaking  of  the  witnesses  for  the  prosecu- 
dertai^ing  of  tiou,  mav  bc  iu  substance  as  follows : 

state  wit-  "^ 

nesses.        rpj^^  ^^^^^  ^^  Alabama, ) 

County.      \      We,  A.  B.,  C.  D.,  and  E.  F.,  wit- 
nesses against  Gr.  H.,  charged  with  a  public  offence,  do  each 

agree  to  appear  at  the  next  circuit  court  of county,  to 

give  evidence  against  him ;  and  failing  so  to  do,  to  pay  to 
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the  state  of  Alabama  one  hundred  dollars.     Dated  —  day  of 

,  1850 

A.  B. 
Signed,  C.  D. 

E.  F. 
Taken  by  L.  M.,  justice  of  the  peace,  (or  as  the  case  may  be.) 
§  3411.  The  undertaking  of  the  defendant's  witness  is  in  a  ofdefen- 
similar  form,  but  payable  to  the  defendant  instead  of  the  ^^^^'^  '^^^• 

'  I     J  nesses. 

state  of  Alabama. 

§  3412.  AVhenever  the    magistrate   has   good   reason   to  witnesses 
believe  that  a  witness  for  the  prosecution  will  not  appear  to  ^u^red^r* 
testify,  he  may  order  such  witness  to  enter  into  an  undertak-  s'^'^  security 
ing  to  appear  and  testify,  in  a  larger  sum,  and  with  sufEicient 
securities ;  but  security  must  not  be  required  from  any  wit-  Exception, 
ness  who  does  not  reside  in  the  state,  and  within  fifty  miles 
of  the  place  where  the  examination  takes  place. 

§3413,  Married  women  and  minors,  being  material  wit- Married  wo- 
nesses  for  the  prosecution,  may  also  be  required,  in  the  dis-  ^^^1'^°''  ^" 
cretion  of  the  magistrate,  to  procure  securities    who   will 
undertake  for  their  appearance  to  testify. 

§  3414.  Any  witness  required  to  enter  into  an  undertaking,  entifinto  *** 
with  or  without  security,  must,  on  failure  or  refusal,  be  com-  undertaicing 

-,..■,  ^  I  >  I  witness  com- 

mitted to  jail.  mitted. 

§  3415.  In  such  case  the  magistrate  must  state,  in  the  com-  how  witness 
mitment,  the  amount  of  the  undertaking,  and  whether  secu-  discharged, 
rity  is  required;  and  the  witness  must  be  discharged  by  the 
sheriif,  on  entering  into  the  undertaking  as  required. 

§  3416,  All  examinations  and  undertakings,  by  parties  or  Aiiexamina- 
witnesses,  taken  under  this  chapter,  must  be  returned  by  the  eeXkrn'^gr' 
magistrate  to  the  court  at  which  the  defendant  or  witness  is  returned  to 
bound  to  appear,  by  the  first  day  thereof;  and  any  magis- 
trate failing  so  to  do,  may  be  compelled  by  rule  of  court,  and  ^^peued'.° 
in  case  of  disobedience,  by  attachment  for  contempt, 

§  3417.  Any  magistrate  to  whom  complaint  is  made,  or  Magistrate 
before  whom  any  defendant  is  brought,  charged  with  a  pub-  ^te^other"' 
lie  offence,  may  associate  with  himself  one  or  more  magis-  "ff^'hun'^^ 
trates  of  equal  grade,  and  the  powers  and  duties  in  this  chap- 
ter prescribed  may  be  executed  and  performed  by  them. 


CHAPTER  Y. 


OF   THE   ARREST, 


Sec. 

3418.  By  whom  arrests  may  be  made. 

3419.  All  persons  must  aid  officers  if 

required. 

3420.  Who  are  officers  withiuthe  mean- 
ing of  this  chapter, 


Sec. 

3422.  By   private   person   for    felony, 

when  made. 

3423.  Officer  aetiug  under  warrant  must 

inform  defendant  of  his  author- 
ity, and  show  the  warrant. 


3421.  Arrest  by  officers  by  warrant  for  |  3424.  May,  if  acting  under  a  warrant, 
indictable  offences,  when  made.  1  break   a  door   or   window,  if, 
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yEc.  i 

after  notice,  admittaace  is  re-  ' 
fused.  I 

3425.  Iq  wbat  cases  officers  maj'  arrest  | 

without  a  wai  rant.  1 

3426.  May  break  door  or  window,  if,  i 

after  notice,  he  is  refused  ad- , 
mittauce.  i 

3427.  If  he  has  reasonable  cause  to  be-  j 

lieve  a  person  has  committed  a  ! 
felony,  he  may  arrest  him  on  j 
any  day,  and  at  any  time.  i 

3428.  Duty  of  officer  on  making  arrest,  \ 

or  when  person  arrested  is  de- 1 
delivered  to  him. 

3429.  When  a  pubhc  offence  is  commit- 

ted in  the  presence  of  a  magis- 
trate, may  direct  any  person 
to  arrest. 


Sec. 
3430. 

3431. 

3432. 

3433. 

3434. 
3435. 


In  what  cases  a  private  person 

may  arrest. 
Must  inform  the  person  of  the 

cause. 
When  a  private  person  may  break 

a  door  oi-  window  t^j  make  an 

arrest. 
Must  take  person  arrested  before 

a  magistrate,  or  deliver  him  to 

an  officer. 
If  person  arrested   escapes,   he 

may  be  pursued  and  retaken. 
In  case  of  escape  or  rescue,  he 

may   break  door  or  window, 

after  notice  and  refusal  of  ad- 
mittance. 


By  whom 
made. 


^fll  persons 
must  aid  offi- 
cer. 

Who  are  offi- 
cers. 


For  indicta- 
ble offences; 
when  made. 

By  private 
persons  for 
felony. 

Officer  must 
state  his  au- 
thority and 
show  war- 
rant. 

When  an  offi- 
cer may 
break  a  door 
or  window. 


Arrest  by  of- 
ficer without 
warrant. 


Door  or  win- 
dow may  be 
broke. 


May  arrest 
on  suspicion 
of  felony. 


§  3418.  Arrests  may  be  made : 

1.  By  an  officer  under  a  warrant. 

2.  By  an  officer  without  a  warrant. 

3.  By  a  private  person. 

§  3119.  Every  person  must  aid  an  officer  in  making  an 
arrest,  if  tlie  officer  requires  his  aid. 

§  3120.  Officers  within  the  meaning  of  this  cliapter,  are 
the  sheriff,  or  any  officer  acting  as  sheritf,  or  their  deputies, 
constable,  or  marshal,  or  policeman  of  any  city  or  town,  act- 
ing within  their  county. 

§  3121.  Arrests  b}^  officers  by  warrant,  for  indictable 
offences,  may  be  made  on  any  day  and  at  any  time. 

§  3422.  Arrests  by  private  persons  for  felony,  may  also  be 
made  on  any  day,  and  at  any  time. 

§  3423.  The  officer  making  the  arrest  under  a  warrant, 
nmst  inform  the  defendant  of  his  authority,  and  must  show 
the  warrant  if  required. 

§  3424.  An  oiScer  may  break  an  outer  or  inner  door  or 
window  of  a  dwelling  house,  to  make  an  arrest  on  a  warrant, 
if,  after  notice  of  his  authority  and  purpose^  he  is  refused 
admittance. 

§  3425.  An  officer  may,  without  a  warrant,  arrest  a  person: 

1.  For  an  indictable  oifenee  committed,  or  a  breach  of  the 
peace  threatened^  in  his  presence. 

2.  Where  the  person  has  committed  a  felony,  though  not 
in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has 
reasonable  cause  for  believing  the  person  arrested  to  have 
committed  it. 

4.  On  a  charge  made,  upon  reasonable  cause,  of  the  com- 
mission of  a  felony  by  the  party  arrested. 

§  3426.  To  make  an  arrest,  as  provided  for  in  the  preced- 
ing section,  the  officer  may  break  open  an  outer  or  inner  door 
or  window  of  a  dwelling  house,  if,  after  notice  of  his  office 
and  purpose,  he  is  refused  admittance. 

§  8427.  He  may  also,  on  any  day  or  at  any  time,  arrest 
any  person  whom  he  has  reasonable  cause  for  believing  to 
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have  committed  a  felony ;  and  is  justified  therefor,  though  it 
afterwards  appear  that  a  felony  has  not  been  committed. 

§  3428.  When  arresting  a  person  without  a  warrant,  the  Duty  when 
ofiicer  must  inform  him  of  his  authority  and  cause  of  arrest,  without  war- 
except  when  he  is  in  the  actual  commission  of  a  public  '■^"'• 
offence,  or  arrested  on  pursuit.     He  may  take  before  a  magis- 
trate any  one  arrested  by  a  private  person  and  delivered  to 
him. 

§  8429.  When  a  public  offence  is  committed  in  the  pres-  offence  com- 
ence  of  a  magistrate,   he  may,  by  verbal  or  written  order,  ^resLc^ofa 
command  any  person  to  arrest  the  offender,  and  may  there-  "'''sistrate. 
upon  proceed  as  if  he  had  been  brought  before  him  on  a 
warrant  of  arrest. 

§  3430.  A  private  person  may  arrest  another  :  Arrests  by 

1.  For  an  indictable  offence  committed  in  his  presence.       sonify  ^^''" 

2.  When  the  person  arrested  has   committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  been  committed,  and  he  has  reason- 
able grounds  to  believe  that  the  person  arrested  committed  it. 

§  3431.  He  must,  at  the  time  of  the  arrest,  inform  the  per- 
son to  be  arrested  of  the  cause  thereof,  except  when  he  is  in  making  th'e 
the  actual  commission  of  the  offence,  or  when  arrested  on  ^''^^^^' 
pursuit. 

§  3432.  If  the  person  to  be  arrested  has  committed  a  felony,  when  pri- 
and  a  private  person,  after  notice  of  his  intention  to  make  the  ^'^^y  ^^ea^" 
arrest,  is  refused  admittance,  he  may  break  open  an  outer  or  ^loor,  &c. 
inner  door  or  window  of  a  dAvelling  house,  to  make  the  arrest. 

§  3433.  A  private  person  who  has  arrested  another  for  the  person  ar- 
commission  of  an  indictable  offence,  must,  without  unneces-  before  i^g??. 
sary  delay,  take  him  before  a  magistrate,  or  deliver  him  to  *'''^*'^- 
an  of&cer. 

§  3434.  If  a  person  arrested  escape,  or  be  rescued,  the  per-  on  escape  or 
son  or  officer  from  whose  custody  he  escaped  or  was  rescued,  If^"^^^^^ 
may  immediately  pursue  and  take  him,  at  any  time  and  in 
any  place  in  the  state. 

§  3435.  To  retake  the  person  escaping  or  rescued,  the  per-  to  retake  oo 
son  may,  after  notice  of  his  intention,  and  refusal  of  admit-  rescue,  may 
tance,  break  open  an  outer  or  inner  door  or  window  of  a  &c!*''  ^°°^' 
dwellinsf  house. 
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OF   GRAND   AND    PETIT    JURORS. 

Article  1.  Of  the  formation  of  the  grand  aud  petit  jury. 
"         2.  Of  the  powers  and  duties  of  the  grand  jury. 

AKTICLE    I. 

Of  the  formation  of  the    grand    and   petit  jury^ 
compensation. 


and   their 


Sec.  Sec. 

3436.  Names  of  persons   competent  to    3460. 

be  selected  from   the   house- 
holders and  freeholders  of  the    3461. 
county,  at  what  time,  by  what 
officers,  (fee. 

3437.  A  majority  of  officers  may  act. 

3438.  None  but  tit  persons  to  be  selec-    3462. 

ted. 

3439.  What  persons  must  not  be  selec-    3463. 

ted.  3464. 

3440.  What  persons  are  exempt. 

3441.  List  of  persons    selected,    then-    3465. 

names,  residence  aud  occupa- 
tion and  filed  in  office  of  judge 
of  probate.  3466. 

3442.  Proceedings  in  relation  to  draw- 

ing jurors.  3467. 

3443.  Names   of  persons   to   sevTC  as 

grand  jurors,  drawn  and  the    3468. 
number.  1 3469. 

3444.  Number  of  petit  jurors  drawn. 

3445.  Number  of  petit  jurors  for   spe- 

cial court  for  unfinished  busi- 

5470. 

3446.  For  special  court  for  trial  of  cap- 

ital aud  other  felonies. 

3447.  Drawing,  how  conducted.  3471 

3448 .  Names  to   be  deposited  in  sepa 

rate  box,  aud  not  to  serve  un-    3472. 

til  all  the  names   in  the-  first 

box  have  been  drawn.  3473. 

3449.  List  of  grand  jurors  to  be  deliv- 

ered to  clerk  of  circuit  court.    3474. 

3450.  Of  petit  jurors  and  for  whatweek 

drawn  delivered  to  such  clerk.    3475. 

3451.  Clerk  to  issue  order  to  sheriff  to 

summon  grand  jurors. 

3452.  The  same  as  to  petit  jurors,  spe-    3476. 

cifying  the  week  they  are  to 
serve.  3477. 

3453.  What  the  order  must   contain, 

and   how  persons    are    sum-    3478. 
moned  3479. 

3454.  Order  must  be   returned  by  the 

meeting  of  court.  3480. 

3455.  Fine  on  jurors  failing  to  attend.      3481, 

3456.  Excuses  may  be  rendered  at  the    3482, 

same  or  a  subsequent  term.        3483. 

3457.  If  fine  imposed  notice  to  issue  to 

juror.  3484. 

3458.  Must  be  executed  and  how. 

3459.  When  judgment   for  fine  made 

absolute. 


In  what  cases  the  court  may  dis- 
charge jurors. 

The  name  of  juror  failing  to  at- 
tend, or  excused  must  be  re- 
turned to  the  box,  or  in  certain 
cases  destroyed. 

Number  of  persons  to  form  grand 

The  court  appoints  the  foreman. 
How    deficiency  in  grand  jury 

supplied. 
Sheritf  to   summon  tales  jurorSj 

who   are  fined   on   failure  to 

attend. 
Larger  number  attending,  names 

to  be  drawn. 
Oath  to  the  foreman  of  the  graad 

Oath  to  the  other  grand  jurors. 

Proceedings  Avhen  oftence  is  com- 
mitted during  court,  and  af- 
ter the  discharge  of  the  grand 
jury. 

The  provisions  in  relation  to  se- 
lectiug,  drawing  and  summon- 
ing jm-ors   directory. 

Court  |o  ascertain  if  grand  juror 
is  qualified. 

Jury  not  duly  drawn,  <fec.,  officers 
may  be  fined. 

When  no  grand  or  petit  jury 
simimoned. 

Petit  jurors  how  disposed,  for 
transaction  of  business. 

Deficiency  in  petit  jury  to  be 
supplied,  and  jury  may  be 
formed  of  bystanders. 

Definition  of  "  talesman"  and  his 
duties. 

Fine  on  talesman  fliiling  to  at- 
tend or  withdrawing. 

Oath  of  petit  jurors. 

Jury  bonds,  how  secured  and  by 
whom  kept. 

Drawing  juiy  unfairly  ;  penalty. 
,  Pay  of  jurors. 

Pay  of  tales  jurors. 

To  be  paid  out  of  county  treas- 
ui'y  on  certificate  of  the  clerk. 

Jury  certificates  receivable  for 
county  dues. 
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§  3436.  The  sheriffs  of  the  several  counties  in  this  state,  how  selected 
must  obtain,  bienniall}'',  a  hst  of  the  householders  and  free- 
holders residing  in  their  respective  counties ;  and  the  sheriff, 
judge  of  the  probate  court,  and  clerk  of  the  circuit  court, 
must,  on  the  iirst  Monday  in  May,  one  thousand  eight  hun- 
dred and  fifty-three,  or  within  thirty  days  therefrom,  and 
biennially  thereafter,  meet  at  the  office  of  the  clerk  of  the 
circuit  court,  and  select  from  such  list  the  names  of  such 
persons  as  may  be  thought  competent  to  discharge  the  du- 
ties of  grand  and  petit  jurors  with  honesty,  impartiality  and 
intelligence. 

§  3437.  A  majority  of  the  officers  designated  in  the  pre- Majority 
ceding  section,  may  discharge  the  duties  in  this  chapter  re-  ^^^^''• 
quired,  such  duties  being  official,  and   their  oaths  of  office 
pledged  for  their  faithful  performance  of  the  same. 

§  3438.  In  making  the  selection,  such  persons  only  as  to  select 
they  know,  or  have  good  reason  to  believe  j)ossess  the  quali-  persons, 
fications  specified  in  section  3436,  and  are  esteemed  in  the 
community  for  their  integrity,  fair  character  and  sound  judg- 
ment, must  be  selected. 

§  3439.  No  person  under  the  age  of  twenty-one,  or  above  what  per- 
the  age  of  sixty  years  ;  no  person  afflicted  with  a  permanent  1°^^^^^^"^^^ 
disease ;  no  habitual  drunkard  or  person  who  cannot  read 
and  write,  must  be  selected  as  a  fit  person  to  serve  as  juror. 

§  3440.  The  professors  and  students   of  universities  and  Persons  ex. 

^  -T  .  .  ,•         ,1      •     empt  from 

colleges;  attornej^'s  at  lawdurmg  the  time  they  practice  tneir  jury  duty, 
profession;  judges  of  the  several  courts;  ministers  in  charge 
of  churches  ;  practicing  physicians ;  teachers  and  students  of 
academies  and  common  schools ;  keepers  of  public  mills ; 
county  commissioners ;  members  of  incorporated  fire  com- 
panies ;  officers  of  the  United  States ;  secretary  of  state  and 
officers  of  the  executive  department  of  the  government; 
sheriffs  and  their  deputies ;  clerks  of  courts  and  coroners ; 
the  president  and  directors  of  incorporated  banks ;  keepers 
of  ferries,  toll  bridges  and  toll  gates ;  the  officers  of  any  rail, 
plank  or  other  road,  constructed  under  the  autliority  of  this 
state,  whose  duties  would  materially  interfere  with  serving 
on  juries ;  the  officers  and  crew  of  any  steam  boat,  navigat- 
ing the  waters  of  this  state ;  and  all  mail  contractors,  mail 
agents  and  public  stage  drivers,  are  exempt  from  serving  on 
juries,  unless  by  their  own  consent. 

§  3441.  The    selection  of  householders  and  freeholders,  Listofper- 
made  in  conformity  with  the  provisions  of  this  chapter,  must  IT^l  ^f^^^^^ 
be  drawn  off  in  a  fair  hand,  setting  forth  the  christian  and  i^^^s^  of  pro- 
surname  of  such  persons ;  their  respective  places  of  residence 
and  their  occupation  if  known ;  which  list  must  be  filed  in 
office  of  the  judge  of  probate,   within  ten  days  after  such 
selection  is  made. 

§  3442.  On  receiving  such  list,  the  judge  of  probate  must  ProceedinRa 
write  the  names  of  the  persons  contained  therein,  with  their  irdrawi^g^ 
respective  places  of  residence,  and  their  occupation,  if  it  ap-J"™"- 
pears  from  such  list,  on  separate  pieces  of  paper;  and  must 
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roll  up  or  fold  such,  pieces  of  paper  in  the  same  manner,  as 
near  as  may  be,  so  that  the  name  written  thereon  is  not  visible, 
and  then  deposit  the  same  in  a  box,  from  which  they  must  be 
drawn  as  hereinafter  provided, 

§  3443.  At  least  twenty  days  before  the  day  fixed  by  law 
for  holding  the  regular  term  of  the  circuit  court,  in  each 
countj^,  eighteen  names  must  be  drawn  from  such  box  to 
serve  as  grand  jurors  at  such  court;  and  as  many  for  petit 
jurors  as  are  required  by  the  following  section. 

§  3444.  There  must  be  drawn  for  each  week  allowed  by 
law  for  the  regular  term  of  the  circuit  court,  thirty  persons ; 
and  if  the  term  of  such  court  is  unlimited,  thirty  persons  for 
each  week,  for  so  many  weeks  as  the  clerk  thereof  is  of  opin- 
ion a  jury  will  be  required. 

§  3445.  In  case  of  a  special  court  for  the  trial  of  unfinish- 
ed business,  twenty  days  before  the  time  fixed  for  holding 
of  such  court  the  names  of  thirty  persons  for  eacli  week  of 
such  court,  must  be  drawn  from  such  box. 

§  3446.  In  case  a  special  court  for  the  trial  of  a  person 
charged  with  a  felony,  if  the  offence  is  one  which  may  be 
punished  capitally,  ten  days  before  the  day  fixed  for  the 
holding  of  such  court,  fifty,  and  for  any  other  offence  twenty- 
four  names,  must  be  drawn  from  such  box  to  serve  as  jurors 
at  such  special  term. 

§  3447.  The  drawing  of  grand  and  petit  jurors  must  be 
conducted  as  follows: 

1.  The  judge  of  probate,  sheriff  and  clerk  of  the  circuit 
court,  or  a  majority  of  such  ofiicers,  must  be  present. 

2.  One  of  such  ofiicers  must  shake  the  box  containing  the 
names  of  the  j)ersons  selected  to  serve  as  jurors,  so  as  to  mix 
the  slips  on  which  their  names  are  written,  as  much  as  pos- 
sible. 

3.  One  of  such  ofiicers  must  then,  in  the  presence  of  the  oth- 
ers, publicly  draw  out  of  such  box,  if  the  drawing  is  for  a  regu- 
lar term,  eighteen  of  the  names  for  the  grand  jury,  and  as 
many  for  the  petit  jury  as  the  law  requires;  and  if  for  a  spe- 
cial term,  as  many  names  as  may  be  required  for  the  petit 
jury. 

4.  A  minute  of  the  drawing  must  be  kept  by  one  of  such, 
of&cers,  and  as  each  name  is  drawn,  it  must  be  entered  be- 
fore any  other  name  is  drawn. 

6.  If  after  the  drawing  of  the  whole  number  required,  the 
name  of  any  person  is  drawn  who  is  known  to  be  dead,  or 
who  has  become  insane,  has  permanently  removed  from  the 
county,  or  is  otherwise  disqualified,  an  entry  of  such  dis- 
qualification must  be  made  on  the  minutes  of  the  drawing, 
and  the  slip  on  which  is  written  the  name  of  such  person 
must  be  destroyed. 

6.  Another  name  must  then  be  drawn  in  the  place  of  that 
destroyed,  which  must  in  like  manner  be  entered  on  the 
minutes  of  the  drawing,  and  the  same  proceedings  had  as 
often  as  may  be  necessary,  until  the  whole  number  is  drawn. 
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7.  The  minutes  of  the  drawing  must  be  signed  by  the  of- 
ficers in  attendance,  and  filed  in  the  office  of  the  judge  of 
probate. 

§  3448.  The  slips  drawn  from  the  box  must  be  placed  in 
another  box,  and  the  persons  whose  names  are  thereon  writ-  drawn  not  to 
ten  must  not  be  rec[uired  to  serve  as  grand  or  petit  jurors  whole  ust^ 
until  the  names  contained  in  the  first  box  have  been  drawn,  ''''awn. 
or  until  from   the   householders  and  freeholders  residing;  in 
the  county,  a  list  of  names  qualified  to  serve  as  jurors  is 
made  out  anew  ;  but  the  names  drawn  must  not  be  placed 
in  such  other  box  until  after  the  adjournment  of  the  circuit 
court,  when  the  judge  of  probate  must  ascertain  from  the 
clerk  of  such  court  which  of  the  persons  drawn  were  excus- 
ed for  a  cause  of  a  temporary  character,  or  who  failed  to  at- 
tend, or  whose  services  were  entirely  dispensed  with  by  rea- 
son of  the  failure,  or  adjournment  of  the  court,  in  order  that 
he  may  dispose  of  such  names  according  to  the  provisions  of 
section  8461. 

§  3349.  A  list  of  the  persons  drawn  to  serve  as  grand  ju- List  of  grand 
rors,  with  their  place  of  residence  and  occupation,  if  known,  j^.I'Jre^*;''  ^^' 
must  be  made  out  by  the  judge  of  probate,  be  signed  by  him  cierk. 
and  delivered  to  the  clerk  of  the  circuit  court. 

§  3450.  A  similar  list  must  be  made  out  by  the  judge  of  pgtitjm-ors 
probate,  of  the  persons  drawn  to  serve  as  petit  jurors,  and  for 
what  week  of  the  court  such  persons  were  drawn,  signed  by 
him  and  delivered  to  the  clerk  of  the  circuit  court. 

§  3451.  Upon  the  receipt  of  such  list,  the  clerk  of  the  cir-  cierkto issue 
cuit  court  must  issue  an  order  to  the  sheriif  of  his  county,  grMcf jCV- 
commanding  him  to  summons  the  persons  named  in  the  list 
of  persons  to  serve  as  grand  jurors,  with  which  he  has  been 
furnished  by  the  judge  of  probate,  to  appear  at  the  next  cir- 
cuit com-t  of  such  county,  and  serve  as  grand  jurors. 

§  8452.  He  must  also  issue  a  similar  order  to  the  ^herift' g^^^g  j.^^    j. 
to  summons  the  persons  named  in  the  list  furnished  him  by  "  i^'^y 
the  judge  of  probate,  of  the  persons  to  serve  as  petit  jurors, 
the  order  specifying  the  particular  week  such  persons  are  to 
serve. 

§  3453.  The  order  issued  under  the  provisions  of  the  last  what  the  ve- 
two  sections,  should  recite  at  leno'th  the  names,  place  of  resi-  "'■''^  °''  °'^'^^^ 

-,  ,'  .  J-,     -,  °,  11-        ™"^'  contain 

aence  and  occupation  oi  tiie   several  persons  named  therein, 

and  may  be  executed  by  the  sheriff"  or  the  officer  acting  in 

his  place,  by   giving   personal  notice  to  each  person,  or  by  how  served. 

leaving  a  written  notice  at  the  place  of  his  residence,  with 

some  member  of  his  family  or  white  person  residing  in  the 

same  house,  three  days  before  court. 

§  3454.  Such  order,  Avith  the  proper  return  thereon,  must  Returned, 
be  returned  to  the  clerk  of  the  court  from  -which  it  issued, 
by  the  meeting  of  such  court. 

§  3455.  The  court  to  which  such  writ  is  returned,  must  penalty  on 
impose  a  fine,  of  not  less  than  fifty  or  more  than  one  hundred  ]"'''^°"^  •■'"'■, 

111  '  T    ^  "^  T  T  .     >ng  to  attenti 

dollars,  on  any  person  duly  summoned  as  a  grand  or  petit 
juror,  who  fails  to  attend,  to  be  recovered  by  the  state  for  the 
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use  of  the  county,  unless  he  appear  and  render  a  good  ex- 
cuse for  his  non-attendance. 

§  3456.  A  juror  may  render  his  excuse  at  the  same  term 
at  which  such  judgment  was  rendered,  or  at  any  term  there- 
after, before  the  judgment  is  made  absolute;  and  if  the  ex- 
cuse is  sufficient,  must  be  discharged  from  the  fine  and  costs ; 
and  in  no  case  must  a  judgment  against  a  juror  be  made  ab- 
solute, unless  he  appears,  or  the  notice  provided  for  in  the 
next  section  has  been  personally  served  on  him. 

§  3457.  If  a  person  on  whom  a  fine  is  imposed  under  the 
provisions  of  section  3455,  fails  to  appear  at  the  court  at 
which  the  fine  is  imposed,  the  clerk  must  issue  a  notice  to 
such  person,  of  the  conditional  judgment  which  has  been  ren- 
dered against  him,  and  that  such  judgment  will  be  made  ab- 
solute unless  he  appear  and  show  a  good  excuse  for  his  de- 
fault at  the  next  term. 

§  3458.  Such  notice  must  be  executed  by  serving  the  de- 
faulter with  a  copy  thereof;  and  on  a  failure  to  execute  the 
same  to  the  next  court,  it  may  be  renewed  to  the  next  suc- 
ceeding court,  and  so  on  until  the  same  is  executed. 

§  3459.  On  such  notice  being  returned,  executed  by  the 
sheriff,  if  the  defaulter  fail  to  appear,  or  to  render  a  good  ex- 
cuse for  his  default,  the  judgment  must  be  made  absolute. 

§  3460.  The  court  may  discharge  a  grand  or  petit  juror 
from  serving  as  such,  who  does  not  possess  the  requisite  qual- 
ifications, or  who  is  exempt  or  disqualified  for  such  service, 
or  for  any  reasonable  or  proper  cause,  to  be  judged  of  by  the 
court. 

§  3461.  When  any  person  drawn  as  a  grand  or  petit  juror, 
does  not  attend  the  court  for  which  he  was  drawn,  or  is  ex- 
cused for  the  term,  his  name  must  be  returned  to  the  box  of 
undrawn  ballots,  and  the  clerk  of  the  circuit  court  must  fur- 
nish the  judge  of  probate  with  a  list  of  the  names  of  all  per- 
sons thu.s  failing  to  attend,  or  excused ;  but  when  any  per- 
son drawn  is  discharged  by  the  court,  or  excused  on  account 
of  any  disqualification,  or  other  cause  of  a  permanent  nature, 
the  slip  on  which  the  name  is  written  must  be  destroyed. 

§  3462.  There  must  not  be  less  than  fifteen  persons  sworn 
on  any  grand  jury. 

§  3463.  The  court  appoints  the  foreman  of  the  grand  jury, 
and  if  he  is  discharged,  or  excused  after  the  jury  is  sworn,  or 
charged,  his  place  may  be  supplied  by  the  court. 

§  3464.  If  fifteen  persons  duly  qualified  to  serve  as  grand 
jurors  do  not  appear,  or  if  such  number  is  reduced  below 
that  number,  by  any  one  who  is  summoned  being  discharged, 
excused,  or  by  any  other  cause,  the  court  must,  by  an  order 
to  be  entered  on  its  minutes,  direct  the  sheriff  to  summon 
twice  the  number  of  persons  required  to  complete  the  grand 
jury,  from  the  citizens  of  the  county  qualified  to  serve. 

§  3465.  The  sheriff  must  summons  such  persons  who  are 
bound  to  attend  forthwith,  and  serve,  if  drawn  according  to 
the  provisions  of  the  following  section,  as  grand  jurors,  un- 
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less  excused  by  the  court  in  tlie  same  manner,  and  subject  to  Penalty  for 
the  same  penalties  for  a  failure  to  attend  and  serve,  as  are  in  ten'"^ 
this  chapter  provided,  as  in  case  of  persons  duly  dra\yn  and 
summoned. 

§  34:66.  If  a  larger  number  of  such  persons  attend  than  is  proceedings 
required,  their  names  must  be  written  on  slips  of  paper  fold-  number'iu-'* 
ed,  or  rolled  up  so  that  the  name  is  not  visible,  placed  in  a  tend  than 
box  or  some  substitute  therefor,  and  from  them  a  sufficient 
number  of  names  must  be  drawn,  under  the  directicn  of  the 
court,  to  complete  the  grand  jury. 

§  3467.  The  following  oath  must  be  administered  to  the  oath  of  fore- 
foreman  of  the  grand  jury  :     You,  as  foreman  of  the  grand  "u^y."^ ^'^^'^'^ 

jury  of county,  do  solemnly  swear,  (or  affirm,  as  the 

case  may  be,)  that  you  will  diligently  inquire,  and  true  pre- 
sentment make  of  all  indictable  offences  given  you  in  charge, 
as  well  as  those  otherwise  brought  to  your  knowledge,  com- 
mitted, or  triable  within  this  countj^ ;  the  state's  counsel,  your 
fellows,  and  your  own,  you  shall  keep  secret ;  you  shall  pre- 
sent no  person  from  envj^,  hatred  or  malice ;  neither  will  you 
leave  any  one  unpresented,  for  fear,  affection,  reward  or  the 
hope  thereof;  but  you  shall  present  all  things  truly,  as 
they  come  to  your  knowledge,  to  the  best  of  your  under- 
standino-. 

§  3468.  After  the  oath  is  administered  to  the  foreman  of  other  gi-and 
the  grand  jury,  the  following  oath  must  be  administered  to ''^'^°'''''' 
the  other  jurexs:     "The  same  oath  which  your  foreman  has 
taken  on  his  part,  you  and  each  of  you  shall,  well  and  truly, 
observe  and  keep  on  your  respective  parts." 

§  3-469.  If  any  indictable  offence  is  committed  during  the  special 
session  of  any  circuit  court,  after  the  grand  jury  has  been  ""^^"^  ^^^^' 
discharged,  the  court  may,  in  its  discretion,  by  an  order  to 
be  entered  on  its  minutes,  direct  the  sheriff"  to  summons 
eighteen  persons  possessing  the  requisite  qualifications  of 
grand  jurors;  and  the  sheriff"  must,  accordingly,  forthwith 
summons  the  number  designated  of  such  persons,  who  must 
attend  under  the  same  penalties  as  other  persons  summoned, 
and  drawn  as  grand  jurors ;  and  from  the  persons  so  sum- 
moned, attending,  or  in  case  of  deficiency  from  persons  sum- 
moned and  drawn,  as  in  other  cases,  a  special  grand  jury 
must  be  empannelled,  charged  and  sworn  as  in  other  cases, 
whose  duty  it  is  to  investigate  such  off"ence,  and  to  proceed 
thereon  as  a  regular  grand  jury. 

§  3470.  The  provisions  of  this  chapter,  in  relation  to  the  provisions  as 
selecting,  drawing  and  summoning  of  grand  and  petit  jurors,  j^^rot^'^&c^ 
are  directory  merely;  and  such  juries  selected,  drawn  and  I'irectory. 
summoned,  whether  at  an  earlier  or  later  day,  must  be  deem- 
ed legal,  and  possess  the  power  to  perform  the  duties  be- 
longing to  grand  and  petit  juries. 

§  3471.  It  is  the  duty  of  the  court  to  ascertain  before  the  court  must 
grand  jury  is  charged  if  they  possess  the  requisite  qualifica-  "ramrlTrira 
tions,  and  no  challenge  to  tlic  array  of  a  grand  jury  can  be  arcquauflcd. 
interposed  by  any  person. 


ness, 
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Penalty  on        §  8472.  When  bj  the  neglect  of  any  of  the  duties  of  the 
J^fe^nrt**""  j^^dge  of  probate,  sheriff"  and  clerk  of  the  circuit  court,  the 
drawn,  &e.    grand  or  petit  juries  are  not  duly  drawn  and  summoned  to 
attend,  the  court  may  impose  a  conditional  fine  of  five  hun- 
dred dollars  on  such  of&cers,  to  be  entered  and  made  abso- 
lute, as  against  defaulting  jurors. 
In  case  no  ju-      §  3473.  If  in  consequcncc  of  the  neglect  of  such  officers, 
ry  IS  return-  ^^  ffoni  any  othcr  cause,  no  grand  or  petit  jury  is  returned 
to  serve  at  an}^  term  of  the  circuit  court,  or  no  petit  jury 
summoned  for  any  week  thereof,    the  court  may  direct  the 
sheriff  to  summon   eighteen  persons  qualified   to  serve  as 
grand  jurors,  and  the  requisite  number  to  serve  as  petit  ju- 
rors ;  and  such  persons  failing  to  attend,  are  subject  to  the 
same  penalties  as  if  they  had  been  regularly  drawn  and  sum- 
moned, to  be  recovered  in  the  same  manner ;  and  in  case  of 
the  failure  of  such  persons  to  attend,  the  court  may  supply 
the  deficiency,  as  in  other  cases;  and  a  grand  or  petit  jury 
thus  formed  is  in  all  respects  valid. 
Disposition        §  3474.  To  disposc  of  the  petit  jurors  for  the  transaction 
ror^slorCsi-  of  busiucss,  the  clcrk  must,  on  the  day  on  which  they  are 
summoned  to  attend,  prepare  by  lot  a  list  of  their  names ;  the 
first  twelve  must  be  sworn,   and  called  the  first  jury;  the 
next  twelve  must  then  be  sworn,  and  called  the  second  jury; 
and  if  there  are  any  more  petit  jurors  in  attendance,  they 
may  be  placed  on  a  third  jury,  or  put  on  either  of  the  other 
juries,  as  occasion  may  require ;  and  the  jurors  may  be  trans- 
ferred from  one  jury  to  another,  as  the  convenience  of  the 
court  or  the  dispatch  of  business  requires. 
Juries  may        §  3475.  When,   by  reason   of  challenges,    or   any   other 
or  supplied    causc,  it  is  rendered  necessary,  the  court  may  cause  petit 
dterT.''^'^*^'^'  jurors  to  be  summoned  from  the  by-standers,  or  the  county 
at  large,  either  to  supply  the  deficiency  on  juries,  or  to  form 
one  or  more  entire  juries,  as  the  occasion  requires. 
Talesmen.         §  3476.  A  juror  summoned  to  complete  a  regular  jury,  or 
to  enable  the  court  to  proceed  to  business,  when  the  regular 
juries  are  engaged  in  the  trial  of  causes,  is  called  a  talesman, 
and  must  not  be  compelled  to  serve  longer  than  the  day  for 
but  one^day!  which  hc  was  summoncd,  unless  he  is  detained  until  the  next 
day,  or  longer,  in  the  trial  of  an  issue,  or  in  the  execution  of 
a  writ  of  inquiry  submitted  to  the  jury  of  which  he  is  a  mem- 
ber, or  unless  resummoned  for  such  day. 
Talesmen  §  3477.  The  court  may  fine  any  person  summoned  as  a 

fauing  to  at-  ^g^iggj-^^^^u  who  fails  to  attend,  or  who  after  attending,  with- 
draws, without  leave  of  the  court  before  his  term  of  service 
expires,  twenty  dollars ;  for  the  recovery  of  which  a  condi- 
tional judgment  is  rendered,  and  the  same  proceedings  had 
thereon  as  in  the  case  of  regular  jurors. 
„  „    ,    ,.,      S  3478.  The  followino-  oath  must  be  administered  by  the 

Oaths  of  petit    ,   "^t     .  n    i  i         o   j^i  i_- ,     ■ 

jury.  clerk  m  presence  oi  the  court,  to  each  oi  the  petit  jurors : 

"  You  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,) 
that  you  will  well  and  truly  try  all  issues,  and  execute  all 
writs  of  inquiry  which  shall  be  submitted  to  you  during  the 
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present  term,  (or  week,  as  the  case  may  be,)  and  true  verdicts 
render,  according  to  the  evidence  ;"  and  the  same  oath  must 
be  administered  to  the  tales  jurors,  substituting  the  Avord  Tales jm-ors. 
"day"  for  "term"  or  "week." 
§  3479.  The  boxes  for  the  safe  keeping  of  the  names  of  Jury  boxes ; 

xi  liiJi  •  J       iX,  •    •  how  sec  ured 

the  persons  selected  and  drawn  as  jurors  under  the  provisions  and  kept. 
of  this  chapter,  must  be  secured  by  sufficient  locks,  kept  by 
the  judge  of  probate,  and  paid  for  out  of  the  county  treasury, 

§  3480.  If  any  person  does  any  act  with  intent,  and  calcu-  orawingjury 
lated  to  affect  the  drawing  of  a  jury  fairly,  according  to  the  ™  ^^^^' 
provisions  of  this  chapter,  he  must,  on  conviction,  be  fined 
not  less  than  two  hundred  or  more  than  one  thousand  dollars, 
and  may  be  imprisoned  not  exceeding  six  months ;  and  if 
such  person  is  the  judge  of  probate,  sheriff,  or  clerk  of  the 
circuit  court,  his  office  is  vacated  thereby,  and  the  conviction 
being  certified  by  the  clerk  or  presiding  judge  of  the  court, 
to  the  appointing  power,  must  be  filled  as  in  other  cases. 

§  3481.  Eegular  jurors,  both  grand  and  petit,   serving  as  Pay  of. 
such,  are  entitled  to  receive  one  dollar  and  fifty  cents  for 
each  day's  service,  five  cents  a  mile  in  going  to  and  return- 
ing from  such  courts,  and  ferriages. 

§  3482.  Tales  jurors  receive  no  compensation,  unless  they  Tales  jurors. 
serve  for  more  than  one  day,  in  which  case  they  receive  the 
same  pay  for  each  day's  service  as  the  regular  jurors,  but  are 
allowed  no  mileage  or  ferriages. 

§  3483.  The  compensation  to  iurors  is  paid  out  of  the  Paid  by 

1  •  r-  p      1  1       1  •  ^        county. 

county  treasury,  on  the  certificate  oi  the  cierk,  stating  the 
number  of  days  he  has  served,  and  the  mileage  and  ferriage 
to  which  he  is  entitled,  which  may  be  proven  by  the  oath  of 
the  juror. 

§  3484.  Jurors'  certificates  are  receivable  by  the  tax  col-  ^^""^l^^^r^ 
lectors,  clerks,  sheriffs,  and  judges  of  probate,  for  all  county  for  county 
dues.  '"^^• 


ARTICLE  II. 

0/  the  poivers  and  duties  of  the  grand  jury. 

Sec.  ]  Sec. 

3485.  Duties  of  the  grand  juiy.  3492.  May  direct  the  issue  of  subpoenas, 

3486.  Entitled  to  access   to  jail   and!  and  duty  of  foreman  when  "wit- 

eounty  offices.  uess  fails  to  attend. 

3487.  Discretion  as  to  certain  misde- i  3493.  Duties  of  soheitors  in  relation  to. 

meanors.  '  3494.  What    testimony    must   be    re- 

3488.  Discretion  as  to  other  misdemean-  ;  ceived  by  grand  jury, 
ors  in  certain  eases.                     !  3495.  Proceeding  -when  juror  charged 


3489.  Bound  to  disclose  all  offences. 

3490.  Duty  as  to  disclosing  testimony. 

3491.  Witnesses     before,     by     whom 

sworn,  (fee. 


with  off(!uce. 
3496.  If  in  such  case  the  number  re- 
duced below  thirteen,  how  de- 
ficiency supplied. 


§  3485.  It  is  the  duty  of  the  grand  jury:  Duty  of. 

1.  To  make  a  personal  inspection  of  the  condition  of  the  j^u."^^^*''' 
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GRAND   AND   PETIT   JURORS. 


[title  2, 


County  trea 
sury  and 
bonds. 


Indictable 
offences. 


Discretion'  as 
to  indict- 
ments. 


jail,  in  regard  to  its  sufficiency  for  tlie  safe  keeping  of  pris- 
oners, tlieir  accommodation  and  health,  and  to  inquire  into 
the  manner  in  which  the  same  has  been  kept  since  the  last 
term. 

2.  To  examine  into  the  condition  of  the  county  treasury, 
and  the  bonds  of  all  county  of&cers,  with  regard  to  their  cor- 
rectness and  sufficiency,  and  to  report  upon  the  same. 

8.  To  inquire  into  all  indictable  offences  committed  or  tri- 
able in  the  county,  not  barred  by  lapse  of  time  or  some  other 
cause,  Yfhich  they  are  advised  by  the  court  would  bar  such 
offence, 

4.  To  perform  such  other  duties  as  are,  or  may  be,  by  law 
required  of  them, 

I  3486,  They  are  entitled  to  free  access,  at  all  proper  hours, 
to  the  office  of  the  county  treasury  and  the  county  jail,  and 
to  the  examination,  without  charge,  of  all  records  and  other 
papers  in  any  of  the  county  offices  in  any  way  connected 
with  their  duties. 

§  8487,  In  cases  of  affrays  and  assaults  and  batteries,  where 
no  stick,  whip,  or  weapon  is  used,  and  the  offence  is  not  an 
aggravated  one,  the  grand  jury  are  not  bound  to  indict  the 
offender,  unless  twelve  of  the  jurors  think  it  necessary  for 
the  public  good. 

§  3488.  In  other  cases  of  misdemeanor,  in  which  no  prose- 
cutor appears,  the  grand  jury  are  not  bound  to  find  an  indict- 
ment, unless  twelve  of  the  jurors  think  it  necessary  for  the 
public  good, 

§  8489,  If  a  member  of  the  grand  jury  knows,  or  has  rea- 
son to  believe,  that  an  indictable  offence  has  been  committed, 
which  is  indictable  or  triable  in  the  county,  he  must  disclose 
the  same  to  his  fellow  jurors,  who  must  thereupon  investi- 
gate it. 

§  8490.  A  member  of  the  grand  jury  may  be  required  by 
any  court  to  disclose  the  testimony  of  a  witness  examined 
before  the  grand  jury,  for  the  pur230se  of  ascertaining  whether 
it  is  consistent  with  that  given  by  the  witness  before  the 
court ;  or  to  disclose  the  testimony  given  before  them  by  any 
person,  upon  a  charge  against  him  for  perjury  in  giving  his 
testimony,  or  upon  his  trial  therefor. 

§  8491.  The  foreman  of  the  grand  jury  while  in  session, 
or  the  solicitor,  has  authority  to  administer  oaths  to  wit- 
nesses appearing  before  such  jury,  and  the  foreman  must  re- 
turn to  court  a  list,  under  his  hand,  of  all  the  witnesses  who 
have  been  sworn  before  the  grand  jury  during  the  term,  and 
the  same  must  be  filed  as  a  record  by  the  clerk. 

§  8492.  The  solicitor,  or  the  clerk  of  the  court,  on  the 
application  of  the  grand  jury,  must  issue  subpcenas  for  any 
witnesses  the  jury  may  require  to  give  evidence  before  them, 
and  such  witness  being  subpoenaed,  and  failing  to  attend, 
Witness  fail-  the  subpoeua  must  be  returned  into  court,  with  the  forfeiture 
^^  ■  indorsed  thereon,  signed  by  the  foreman,  which  indorsement 

is  presumptive  evidence  of  the  default,  and  such  proceedings 


The  same. 


Must  dis- 
close aU  of- 
fences. 


On  certain 
cases  to  state 
eTidence  of 
witnesses. 


Witnesses 
by  whom 
sworn. 


Subpoenas  to 
issue  on  ap- 
plication of 
jury- 
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may  thereiipon  be  had  as  against  other  defaulting  witnesses. 

§  8493.  The  solicitor,  when  required  by  the  erand  iury,  solicitor  to 
for  the  purpose  oi  examining  witnesses  m  their  presence,  or  jury. 
of  giving  legal  advice  as  to  any  matter  connected  with  their 
duties,  must  attend  before  them;  and  he  can  at  all  times 
appear  before  them  to  give  information  as  to  any  matter  cog- 
nizable by  them,  but  must  not  be  present  at  the  expression 
of  their  opinions,  or  the  giving  of  their  votes  upon  any  mat- 
ter before  them. 

§  3494.  In  the  investigation  of  a  charge  for  an  indictable  what  evi- 

fY»  ,  T  1    •  •  J  T  •  1  ii  •     dence  receiv- 

onence,  the  grand  j  ury  can  receive  no  other  evidence  than  is  aWe. 
given  by  witnesses  before  them,  or  is  furnished  by  legal  docu- 
mentary evidence. 

§  3495.  If  any  member  of  the  grand  jury  is  charged  with  J^^^°j4"''Ytii 
an  indictable  offence,  or  is  a  prosecutor,  or  if  the  offence  was  offence, 
committed  against  his  person  or  property,  or  if  he  is  connect- 
ed by  blood  or  marriage  with  the  person  charged,  he  must 
not  be  present  at,   or  take  part  in  the  consideration  of  the 
charge,  or  the  deliberations  of  his  fellow  jurors  thereon. 

§  3496.  If  by  reason  of  the  provisions  of  the  preceding  Deficiency  of 
section,  the  iurors  in  the  investio-ation  of   any  matter  are  J"™''^''?^^* 

-I  niTi  1  o     ^   •  1  1  rv     •  cases;  how 

reduced  below  the  number  oi  thirteen,  by-standers  suiiicient  suppued. 
to  make  up  that  number  must  be  sworn  and  placed  on  such 
grand  jury,  to  serve  as  jurors  only  during  such  investigation. 


CHAPTEE  VII. 


OF   THE   INDICTMENT. 

Sec.  I  Sec. 

3497.  Definition  of  indictment.  |  3508.  Duty  of  jury  when  certaiu  that 

3498.  Dietinctiou  between  indictments  I  any   of  the    results   charged 

and  presentments  abohshed.    j  Avere  produced,  but  uncertain 

3499.  Concurrence  of  twelve  grand  ju- 1  as  to  which  of  them. 

rors  required  to   find  a  bill; '  3509.  When  different   intents  maybe 
bill   indorsed  and   signed  by  ■  alleged  in  the  same  count, 

the  foreman.  3510.  When  different  results  may  be  al- 

3500.  The  name  of  the  prosecutor,  or  \  leged  in  the  same  count. 

"no    prosecutor,"    indorsed; ,  3511.  When  the  means  are  unknown  to 
penalty  for  failure.  j  the  jury. 

3501.  What  the  indictment  must  con- !  3512.  How  time  may  be  alleged. 

tain.  j  3513.  When  any  other  fact  is  unknown. 

3502.  Form  of  the  indictment.  13514.  Not   necesSary  to  charge  where 

3503.  To  correspond  Avith  forms  in  ap- 1  the  offence  was  committed. 

pendix.  3515.  Certainty  as  to  the  act  or  omis- 

3504.  Indictments  for  common  law  of-  siou. 

fences.  3516.  Presumptions  of  law,  or  matters 

3505.  Certainty  as  to  party  charged ;  which  the  court  is  bound  to 

exception.  i  know  need  not  be  stated. 

3506.  When  offences  may  be  mcluded  in  '  3517.  Words  in   indictment,  how  con- 

the  same  count,  or  the  means  strued. 

charged  in  the  alternative.         3518.  Statutory  words   need    not    be 

3507.  Duty  of  jury  when  certain  that '  strictly  pursued. 

the  offence  has   been  commit- '  3519.  Want  of  form  not  regarded, 
ted,  but  uncertain  as  to  the    3520.  Mode  of  stating  judicial  proeeed- 
means,  etc.,  employed.  ings. 
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[title  2, 


Sec. 

3521.  Wheu  offence  relates  to  personal 

property  of  partners  or  joint 
owner,  how  it  may  be  charged. 

3522.  Intent  to  injure  or  defraud,  may 

be  stated  in  general  terms. 

3523.  Where  the   statute  uses  special 

terms,  the  general  term  em- 
bracing the  special  term  may 
be  used. 

3524.  "What  sufficient  in  indictment  for 

libel. 

3525.  "Wheu  the  misdescription  of  the 

instrument  in  an  indictment 
for  forgery,  is  immateriaL 

3526.  Distinction   between  accessories 

before  the  fact  and  pi'incipals, 
and  principals  in  the  first  and 
second  degree  abohshed. 


Sec. 

3527.  Proceedings  when  indictment  is 

lost  or  destroyed. 

3528.  In  such  ease,  what  entry  to  be 

made. 

3529.  In   what   cases  the    indictment 

may  be  amended. 

3530.  Pi-oceedings  if  defendant  refuses  ■ 

to  amend. 

3531.  In  such  cases,    what  entry  must 

be  made. 

3532.  "When  the  judgment  ai-rested  or 

indictment  quashed,  new  one 
may  be  preferred 

3533.  In  such  case,   entry  of  the  facts 

to  be  made. 

3534.  How  a  public  place  may  in  cer- 

tain cases  be  charged. 


Definition  of. 


Pi-eaent- 
ments  abol- 
ished. 

Twelre  of 
grand  jury 
must  concur. 


Prosecutor  to 
be  indorsed 
on  bill  or  "no 
prosecutor." 


Penalty  for 
failure. 


What  in- 
dictment 
must  contain 


Form  of. 


The  same. 


§  3497.  An  indictment  is  an  accusation  in  writing,  pre- 
sented by  the  grand  jury  to  the  circuit  court,  charging  a  per- 
son with  an  indictable  offence. 

§  3498.  The  distinction  between  indictments  and  present- 
ments is  abohshed. 

§  3499.  An  indictment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors ;  when  so  found,  it 
must  be  indorsed  "  a  true  bill,"  and  the  indorsement  signed 
by  the  foreman. 

§  3500.  If  a  prosecutor  appears,  the  foreman  must  indorse 
his  name  on  the  indictment ;  and  if  no  prosecutor  appears, 
he  must  indorse  "no  prosecutor"  thereon;  and  if  the  fore- 
man fails  to  perform  this  dut}^,  he  is  liable  for  the  costs,  and 
may  be  taxed  therewith,  in  all  cases  where  the  indictment  is 
for  a  misdemeanor,  and  the  court  is  of  opinion  that  the  pros- 
ecution is  frivolous  or  malicious. 

§  3501.  The  indictment  must  contain  : 

1.  The  name  of  this  state,  the  county,  court,  and  term  in 
which  it  is  preferred. 

2.  A  statement  of  the  facts  constituting  the  offence,  in  or- 
dinary and  concise  language,  without  prolixit}''  or  repetition ; 
and  in  such  a  manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended ;  and  in  no  case  are 
the  words  "force  and  arms,"  or  "  contrary  to  the  form  of  the 
statute,"  necessary. 

§  3502.  It  m^y  be  substantially  in  the  following  form  : 
The  state  of  Alabama,  )       Circuit  Court. 

County,      j  Term,  185  . 

The  grand  jury  of  said  county  charge,  that  A.  B.,  before 
the  finding  of  this  indictment,  unlawfully,  and  with  malice 
aforethought,  killed  C.  D.,  by  blows  inflicted  with  an  axe,  or 
some  other  instrument  of  the  like  kind,  against  the  peace  and 
dignity  of  the  state. 

M.  A.  B.,  Sol.  of  the circuit. 

§  3503.  The  manner  of  stating  the  act,  constituting  the  of- 
fence, as  set  forth  in  the  forms  given  in  the  appendix,  is  sufld- 
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jcient  in  all  cases  where  the  forms  there  given  are  applicable. 
In  other  cases,  forms  may  be  used  as  nearly  similar  as  the  na- 
ture of  the  case  and  the  rules  prescribed  in  this  chapter  will 
permit. 

§  3504.  All  indictments  for  offences  designated   in   this  offences  at 
code,  which  are  offences  at  the  common  law,  are  good,  if  the  *'°™™°"  ^^^• 
offence  is  charged  or  described  according  to  the  common 
law ;  and  the  defendant,  on  conviction,  must  receive  the  pun- 
ishment prescribed  by  this  code. 

§  3505.  The  indictment  must  be  certain,  as  to  the  party  certainty  to 
charged ;  but  when  his  name  is  unknown  to  the  jury,  it  may  gxc7'tion 
be  so  alleged  without  any  further  identification. 

§  3506.  AVhen  the  offences  are  of  the  same  character,  and  when  offen- 
subject  to  the  same  punishment,  the  defendant  maybe  charg-  chL'^edin^ 
ed  with  the  commission  of  either  in  the  same  count,  in  the  ^^'^  ^'"^® 
alternative.     AYhere  the  offence  may  be  committed  by  differ-  Different 
ent  means,  the  means  may  be  alleged  in  the  same  count,  in  Sged. 
the  alternative, 

§  3507.  Where  the  intent  with  which,  the  mode  in,  or  the  jury  in  cer- 
means  by  which,  an  act  is  done,  are  essential  to  the  commis-  c^'n"  i°f  ®^  *° 
sion  of  the  offence,  and  such  offence  may  be  committed  with 
different  intents,  in  different  modes,  or  by  different  means,  if 
the  jury  are  satisfied  that  the  act  was  com]mtted  with  one  of 
the  intents,  in  one  of  the  modes,  or  by  either  of  the  means 
charged,  it  is  sufficient ;  and  they  must  convict,  although  un- 
certain as  to  which  of  the  intents  charged  existed,  or  in  which 
mode,  or  b}^  which  of  the  means  charged,  such  act  was  com- 
mitted. 

§  3508.  Where  an  act  done  may  be  attended  by  more  re-  The  same, 
suits  than  one,  either  of  which  is  sufficient  to  constitute  the 
offence,  the  jury  must  convict,  if  satisfied  that  any  one  of  the 
results  charged  were  produced  by  the  act,  although  uncer- 
tain as  to  which. 

§  3509.  When  the  same  olfence  may  be  committed  with  Different  in- 
diflerent  intents,  the  intents  may  be  alleged  in  the  alterna-  ''■'"'^" 
tive,  in  the  same  count. 

§  3510.  Where  an  act  is  criminal,  if  producing  difterent  Different  re- 
results,  such  results  may  be  charged  in  the  same  count,  in  the  ^"^"^' 
alternative. 

§  3511.  When  the  means  by  which  the  offence  was  com-  when  means 
niitted  do  not  enter  into  the  essence  of  the  oftence,  and  the  '"'''  ""^"°^™ 
same  are  unknown  to  the  jury,  it  may  be  so  alleged. 

§  3512.  The  precise  time  at  which  the  offence  was  com- Time ;  how 
mitted,  need  not  be  stated  in  the  indictment ;  but  it  may  be  '^^^^e^^- 
alleged  to  have  been  committed  on  any  day  before  the  find- 
ing thereof,  or  generally  before  the  finding  of  the  indictment, 
unless  the  time  is  a  material  ingredient  in  the  offence. 

§  3513.  Any  otlier  fact  which  is  unknoAvu  to  the  jury,  and  F^ictsun- 
is  not  a  material  ingredient  in  the  offence,  may  be  so  charged 
in  the  indictment. 

§  3514.  It  is  not  necessary  for  the  indictment  to  allege  Need  not 
where  the  offence  was  committed,  but  the  proof  must  show  where  of- 
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[title  2, 


fence  was 
committed. 

Degree  of 
certainty  as 
to  act  or 
omission. 


Presump- 
tions of  law, 
&c. 

Words;   how- 
construed. 


Words  in 
statute  need 
not  be  pur- 
sued. 

Form  not  re- 
garded. 


Judicial  pro- 
ceedings ; 
how  stated. 


Property  be- 
longing to 
partners,&c.; 
how  stated. 


Intent  to  in- 
jure or  de- 
fraud. 


Special  terms 
of statute. 


For  libel. 


Misdescrip- 
tion of  in- 
Btrument  in 
forgery. 


No  accesso- 
ries before 
the  fact  or 


it  to  liave  been  witliin  ttie  jurisdiction  of  the  count}^  in  wliicli 
the  indictment  is  preferred. 

§  3515.  The  act  or  omission  charged  as  the  offence,  must 
be  stated  with  that  degree  of  certainty  as  to  enable  the  court 
to  pronounce  judgment  upon  a  conviction,  according  to  the 
right  of  the  case. 

§  3516.  Neither  presumptions  of  law,  or  matters  of  which 
judicial  notice  is  taken,  need  be  stated  in  the  indictment. 

§  3517.  The  words  us('d  in  an  indictment  must  be  con- 
strued in  their  usual  acceptation,  in  common  language,  ex- 
cept words  and  phrases  defined  by  law,  which  must  be  con- 
strued according  to  their  legal  meaning. 

§  3518.  Words  used  in  a  statute  to  define  an  offence,  need 
not  be  strictly  pursued  in  the  indictment;  but  other  words 
conveying  the  same  meaning  may  be  used. 

§  3519.  No  indictment  is  insufficient,  nor  can  the  trial, 
judgment,  or  any  other  proceeding  thereon  be  affected,  by 
reason  of  a  defect  or  imperfection  in  a  matter  of  form,  which 
does  not  lead  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  on  the  merits. 

§  3520.  In  pleading  a  judgment,  or  other  determination  of 
or  proceeding  before  a  court  or  officer,  it  is  not  necessary  to 
state  the  facts  conferring  jurisdiction,  but  the  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  The  facts  constituting  the  jurisdiction  must,  liowever, 
be  proved  on  the  trial. 

§  3521.  When  an  offence  has  been  committed  upon  or  in 
relation  to  any  personal  property  belonging  to  several  part- 
ners or  owners,  it  is  sufficient  to  charge  such  property  as 
belonging  to  one  or  more  of  such  partners  or  owners. 

§  3522.  In  indictments,  Avhen  an  intent  to  injure  or  defraud 
is  required  to  constitute  the  offence,  it  is  sufficient  to  allege 
an  intent  to  injure  or  defraud  generally,  without  naming  the 
particular  person,  state,  government,  or  body  corporate, 
intended  to  be  defrauded. 

§  3523.  When  a  statute  creating  or  defining  an  offence 
uses  special  or  particular  terms,  the  indictment  may  use  the 
general  term,  in  common  language,  embracing  the  special 
term. 

§  3524.  An  indictment  for  a  libel  need  not  set  forth  any 
intrinsic  facts,  for  the  purpose  of  showing  the  application  to 
the  party  libelled,  of  the  defamatory  matter  on  which  the 
indictment  is  founded,  but  is  sufficient  to  state  generally  that 
the  same  was  published  concerning  him,  and  the  fact  that  it 
was  so  published  must  be  established  on  the  trial. 

§  3525.  When  an  instrument  which  is  the  subject  of  an 
indictment  for  forgery,  has  been  destroyed  or  withheld  by 
the  act  or  procurement  of  the  defendant,  and  the  fact  of  the 
destruction  or  withholding  is  so  alleged  in  the  indictment,  the 
misdescription  of  the  instrument  is  immaterial. 

§  3526.  The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the  first  and 
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second  degree,  in  cases  of  felony,  is  abolished ;  and  all  per-  principals  in 

sons  concerned  in  the  commission  of  a  felony,  whether  they  aegi^ee.""^^^ 

directly  commit  the  act  constituting  the  oftence,  or  aid  or 

abet  in  its  commission,  though  not  present,  must  hereafter  be  f  "li""^"'" 

indicted,  tried,  and  punished  as  principals,  as  in  the  case  of 

misdemeanors. 

§  8527.  When  an  indictment  is  lost,  mislaid,  or  destroyed,  indictments 
the  court,   on  satisfactory  proof  thereof,  may  direct  a  new  stroyeci.^" 
indictment  to  be  preferred  at  the  term  at  which  such  proof 
is  made,  or  at  the  subsequent  term ;  and  in  such  case,  the 
time  between  the  finding  of  the  first  indic^tment  so  lost,  mis- 
laid, or  destroyed,   and  the  day  on  which  the  subsequent  Limitations 
indictment  is  found,  must  be  deducted  from  the  time  limited  ""'  ^o  run. 
for  the  prosecution  of  the  offence  for  which  the  defendant  is 
indicted. 

§  8528.  In  the  case  provided  for  by  the  preceding  section,  Entry  in  re- 
the  court  must  cause  an  entry  of  record  to  be  made  to  the  '"'*"^"  *"' 
following  effect :  "  The  State  vs.  A.  B.  It  appearing  to  the 
court  in  this  case  that  an  indictment  was  preferred  against 
the  defendant  at  the  fall  term,  one  thousand  eight  hundred 
and  fifty-one,  (or  as  the  case  may  be,)  and  that  the  indict- 
ment is  lost,  mislaid,  or  destroyed,  it  is  therefore  ordered  that 
a  new  indictment  be  preferred  against  the  defendant  for  such 
ofience. 

§  8529.  An  indictment  maybe  amended  by  the  consent  of  ^^'^J^^^^'^^^*^*^ 
the  defendant : 

1.  When  any  person,  property,  or  any  other  matter  stated 
in  an  indictment,  is  incorrectly  described. 

2.  When  the  name  of  the  defendant  is  incorrectly  stated. 

§  3530.  If  the  defendant  refuses  to  consent  to  the  amend-  if  defendant 
ment,  the  prosecution  may  be  dismissed  as  to  the  count  in  ion"ent. 
the  indictment  to  which  the  variance  applies,  at  any  time 
before  the  jury  retire,  and  another  indictment  may  be  found 
at  the  same  or  at  the  subsequent  term  ;  and  the  time  elapsing  limitation 
between  the  finding  of  the  first  indictment  and  the  subse-  "«* '» i'""- 
quent  indictment,  must  be  deducted  from  the  time  limited 
for  the  prosecution  of  the  offence. 

§  3531.  In  the  case  provided  for  by  the  preceding  section,  Entry  to  be 
an  entry  of  record  must  be  made  to  the  effect  following :        oTa''mend'i'^^^ 

The  State  vs.  A.  B.  In  this  case  it  appeared  from  the  evi-  ^"^enton-efu- 
dence  that  there  was  a  variance  between  the  allegations  in 
the  indictment  and  the  proof,  in  this  (set  out  the  variance.) 
Or  it  appeared  from  the  evidence  that  the  name  of  the  de- 
fendant was  (stating  it,)  and  the  defendant  refusing  to  allow 
the  indictment  to  be  amended,  the  prosecution  was  dis- 
missed before  the  jury  retired,  and  another  indictment  order- 
ed to  be  preferred. 

§  3532.  When  the  judgment  is  arrested,  or  the  indictment  judgment 
quashed  for  any  defect  therein,  or  for  the  reason  that  it  was  l[]^^],lf^  °' 
not   found   by  a  body   constituting  a  grand  jury,  that  it  n^w  indict- 
charged  no  offence,  or  for  any  other  cause,  the  court  may  profen-ed. 
order  another  indictment  to  be  preferred  for  the  offence  ;  or 
40 
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if  no  offence  was  charged,  for  the  offence  intended  to  be 
charged  ;  and  in  such  case,  the  time  elapsed  between  the  pre- 
ferring of  the  first  charge  or  indictment,  and  the  subsequent 
indictment,  must  be  deducted  from  the  time  limited  for  the 
prosecution  of  the  offence  last  charged. 

§  3533.  In  the  case  provided  for  in  the  preceding  section, 
an  entry  of  record  must  be  made,  setting  forth  the  facts. 

§  3534.  When  to  constitute  the  offence  the  act  is  required 
how  charged,  ^^  l^g  ^^j^g^j^  a  public  pkcc,  and  such  public  place  is  not 
more  particularly  defined,  it  is  sufficient  to  charge  the  act  to 
have  been  done  in  a  public  place  generally. 


I/imitations 
not  to  run. 


Entry  of  re- 
cord. 

Public  place ; 


CHAPTEE  VIII. 

OF  PRESENTING  THE  INDICTMENT  IN  COURT,  AND  FILING 
THE  SAME;  ORDERING  THE  DEFENDANT  INTO  CUSTODY; 
THE  ISSUE  AND  EXECUTION  OF  THE  WRIT  OF  ARREST; 
GIVING   BAIL   THEREON,    AND   FORFEITURE. 


Sec.  Sec. 

3535.  Indictments,  how  presented   to    3550. 

the  court ;  indorsement  of. 

3536.  No  entty  to  be  made  on  the  min- 

utes of  the  finding  of  the  indict-    355L 
ment,  except  in  certain  ca^es. 

3537.  When   indictment   must  not  be    3552. 

inspected,    except    by    judge, 
clerk,  and  solicitor. 

3538.  Fact  of  indictment   being  found    3553. 

not  to  be  disclosed.  i 

3539.  Disclosure  is  a  misdemeanor.        !  3554. 

3540.  Indictment  not  to  be  dismissed, 

(fee,  without  leave  of  the  court.  \  3555. 

3541.  Court  may  direct  defendant  into 

custody  without  process. 

3542.  When  writ  of  arrest  is  to  issue.    |  3556. 

3543.  Form  of  writ  of  arrest  for  felony. 

3544.  Form  of  for  misdemeanor.  I  355*7. 

3545.  By  Avhat  officers  executed. 

3546.  When  sheriff  or  deputy  may  dis- }  3558. 

chai-ge  defendant  on  bail. 

3547.  Form  of  undertaking  of  bail. 

3548.  Bail  may  be  taken  in  court.  3559. 
3649.  Form  of  entry  of  bail  in   such 

case. 


When  defendant  committed  un- 
der writ  of  arrest,  copy  to  be 
delivered  to  jailor. 

If  committed  for  misdemeanor 
may  be  bailed  by  sheriff. 

How,  when,  and  to  whom  wiits 
of  arrest  are  to  be  returned 
when  executed. 

How,  when,  and  to  whom  when 
not  executed. 

Undertakings  of  bail  to  be  re- 
turned with  writ  of  arrest. 

How  returns  of  writs  of  arrest,  and 
undertakings  of  bail  are  com- 
pelled, and  penalty  foi'  failure. 

Certificate  of  post  master  evi- 
dence. 

Clerk  to  take  writs  of  arrest  out 
of  the  post  office. 

A  sheriff  failing,  from  want  of 
due  diligence  to  execute  a  writ 
of  arrest,  may  be  fined. 

Any  number  of  writs  of  arrest 
may  issue,  and  of  forfeiture, 
without  an  order. 


Present- 
ment of  in- 
dictments In 
court. 


No  entry  to 
be  made. 


§  3535.  All  indictments  must  be  presented  to  the  court  by 
the  foreman  of  the  grand  jurj?',  in  the  presence  of  at  least 
twelve  of  such  jury  including  the  foreman,  must  be  indorsed 
"filed,"  and  such  indorsement  dated  and  signed  by  the  clerk. 

§  3536.  No  entry  of  an  indictment  found  must  be  made 
upon  the  minutes  of  the  court  at  the  term  at  which  the  same 
is  found,  unless  the  defendant  is  in  actual  custody,  or  has 
given  bail  to  appear  and  answer  the  offence. 
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§  8537.  When  an  indictment  is  found  against  any  person  Not  inspec  t- 
not  in  actual  custody,  or  wlio  has  not  given  bail  to  answer  per^L!"^ 
thereto,  such  indictment  must  not  be  inspected  by  any  per- 
son, except  the  judge  and  clerk  of  the  court,  and  the  solicitor, 
until  the  defendant  has  been  arrested. 

§  3538.  No  judge,  solicitor,  clerk,  or  other  of&cer  of  the  indictment 
court,  or  grand  juror,  must  disclose  the  fact  of  any  indictment  ^°''^'^'=^*'^*^ 
being  found,  until  the  defendant  has  been  arrested,  or  given 
bail  for  his  appearance  to  answer  thereto. 

§  3539.  A  violation  of  the  preceding  section  is  a  misde-  penaityfor 
meanor,  punishable,  on  conviction,  by  a  fine  of  not  less  than  'I'scioBing, 
two  hundred  dollars;  but  the  provisions  of  such  section  do 
not  apply  to  any  disclosures  by  the  issue  of  process. 

§  35-iO.  An  indictment  must  not  be  quashed,  dismissed,  &c.,  except    ' 
discontinued,  or  abandoned,  without  leave  of  the  court.  cJun?^^  °^ 

§  3541.  After  the  indictment  is  returned  into  court  by  the  Defendant 
grand  jury,  the  court  may  direct  any  defendant  present,  who  custody.  ""* 
has  not  been  arrested,  to  be  taken  into  custody  without  pro- 
cess. 

§  354:2.  A  wTit  of  arrest  for  each  defendant,  against  whom  writ  of  ar- 
an  indictment  has  been  found,  who  is  not  in  actual  custody,  LTued!'^™ 
or  who  has  not  been  bailed,  or  whose  undertaking  of  bail 
has  been  declared  forfeited,  must  be  issued  by  the  clerk  as 
soon  after  the  indictment  has  been  filed  as  may  be ;  or  it 
may  be  issued  by  any  judge  of  the  circuit  court,  or  the  solic-  J^y^hom. 
itor  in  term  time,  or  vacation,  without  an  order. 

§  3543.  The  writ  of  arrest,  when  the  indictment  is  for  a  Form  of  for 
felony,  is  to  the  effect  following :  *  °"^' 

The  State  of  Alabama,  ] 

County.  f  To  any  sheriff  of  the  state :  An 
indictment  having  been  found  at  the  fall  term,  1851,  (or  as 
the  case  may  be),  of  the  circait  court  of' — ■ — •  county,  against 
C.  D.,  for  the  offence  of  slave  stealing;  (or  as  the  case 
may  be,  describing  the  offence,  so  as  to  show  that  it  is 
a  felony.)  You  are  therefore  commanded  forthwith  to  arrest 
the  said  defendant,  and  commit  him  to  jail,  and  to  return 
this  writ  according  to  law. 

Dated  this Signed,         E.  F.,  clerk  of  the 

day  of ,  185-.  circuit  court  of — county. 

(or  as  the  case  may  be.) 

§  3544.  If  the  offence  is  for  a  misdemeanor,  the  writ  is  in  For  misde- 
a  similar  form,  adding  after  the  words  "  commit  him  to  jail,"  '^®*°'"'- 
unless  he  give  bail  to  answer  such  indictment ;  and  that  you 
return  this  writ  according  to  law. 

§  3545.  The  writ  of  arrest  may  be  executed  by  the  sheriff  By  whom 
or  his  deputy,  of  any  county  in  the  state ;  and  such  officers  executed, 
have  the  same  powers  in  relation  to  tiie  arrest  of  the  defend- 
ant, upon  the  writ  of  arrest,  as  are  conferred  upon  officers 
authorized  to  execute  a  warrant  of  arrest. 

§  3546.  If  the  offence  is  a  misdemeanor,  the  sheriff  or  his  sheriff  may 
deputy,  must  discharge  the  defendant,  on  his  giving  suffi-  ^'""^^  ''*"• 
cient  bail ;  but  in  no  case  the  amount  of  bail  must  be  less  Amount, 
than  one  hundred  dollars. 
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Form  of  un-       |  3547.  The  Undertaking  of  bail  must  be  in  substance  as 

dertaking.       p  ii  ^ 

lollows : 

The  State  of  Alabama,  ( 

County,  j  We,  A.  B.,  C.  D.,  and  E.  F.,  agree 
to  pay  to  the  state  of  Alabama  five  hundred  dollars  (or  such 
other  sum  as  the  officer  prescribes),  unless  he,  the  said  A. 
B.,  appear  at  the  next  ("  or  present,"  as  the  case  may  be) 

term  of  the  circuit  court  of ■  county,  and  from  term  to 

term  thereafter,  until  discharged  by  law,  to  answer  an  indict- 
ment pending  in  said  court  against  him,  for  assault  and 
battery,  (or  other  offence,  as  the  case  may  be.) 

A.  B. 
Signed,  C.  D. 

E.  E. 
Approved. 

Gr.  H.,  sheriff  of  Montgomery  county,  (or  as  the  case 
may  be.) 
Maybe  taken      §  3548.  Bail  may  also  be   taken  in  open  court,  in  which 
in  court.       Q^^Q  ^]^Q  undertaking  is  entered  of  record,  in  substance  as 

follows : 
Pormofen-        g  3549.  lu  opcu  court  cauic  A.  B.,  0.  i'.,  and  E.  F.,  and 
^^'  agreed  to  pay  the  state  of  Alabama  one  thousand  dollars  (or 

other  sum  prescribed  by  the  court),  if  the  said  A.  B.  fails  to 
appear  at  the  present  term  of  this  court,  and  from  term  to 
term  thereafter,  until  discharged  by  law,  to  answer   an  in- 
dictment against  him  for  mayhem,  (or  as  the  case  may  be.) 
Jailor  to  take      §  3550.   When  au}^  defendant  is  committed  to  jail  under 
copy  of  writ.  ^  ^^^^  ^^  arrcst,  the  sheriff  must  deliver  to  the  jailor  a  copy 
of  such  writ,  or  must  retain  a  copy,  if  acting  as  jailor,  which 
copy  is  as  good  authority  for  his  detention  as  the  original 
writ. 
Bailed  after       §3551.  After  a  defendant  is  committed  to  i  ail  under  a 

commitment.  ■,       n  ,      n  •     i  ^i  i        -^e  t      i 

writ  ol  arrest,  tor  a  misdemeanor,  the  sherm  may  discnarge 
him,  on  his  giving  the  bail  required. 
Writs  of  ar-  §  3552.  The  sheriff  must  return  all  writs  of  arrest  to  the 
turned""' '°'  clsrk  of  the  court  from  which  they  issued,  with  their  return 
indorsed  thereon.  If  executed,  the  return  must  be  made 
within  five  days  after  service ;  but  if  served  out  of  the 
county  in  which  the  indictment  Avas  found,  such  return  may 
be  made  by  depositing  the  writ  of  arrest,  within  five  days 
after  service,  in  any  post  office,  sealed  up,  directed  to  the 
clerk  of  such  court,  at  the  court  house  of  his  county,  with 
the  title  of  the  case  indorsed  on  the  envelop,  and  the  vrords 
"  writ  of  arrest"  written  against  such  indorsement. 
Return  of  §  3553,  When  any  writ  of  arrest  is  not  executed,  the  re- 
turn must  be  made  to  the  clerk  of  the  proper  court,  by  the 
third  day  of  such  court,  or  before  the  case  is  called  in  its 
order,  and  when  made  by  the  sheriff  of  any  other  county 
than  the  one  in  which  the  indictment  was  found,  it  may  be 
made  by  mail,  as  prescribed  by  the  preceding  section. 

§  3554.  The  undertaking  of  bail  must  also  be  returned 

Return  of  -S  x,  -4.      j?  j. 

undertaking.  With  cacfi  Writ  oi  arrcst. 


when  not 
served 
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§  3555.  Any  sheriff  failing  to  comply  witli  tlie  provisions  Penalty. 
of  the  three  preceding  sections,  may  be  compelled  to  make  the 
return  by  attachment,  and  forfeits  to  the  state,  for  the  use  of 
the  county,  fifty  dollars  and  costs ;  to  be  recovered  against 
him  and  his  securities,  or  any  of  them,  having  three  days' 
notice  thereof,  by  motion  in  the  circuit  court  of  the  county 
in  which  the  indictment  was  found. 

§  3556.  On  the  trial  of  such  motion,  the  certificate  of  the  Evidence, 
post  master,  of  the  deposit  of  the  vmt  of  arrest,  the  direction, 
and  indorsement  on  the  envelop,  is  presumptive  evidence 
of  such  facts. 

§  3557.  The  clerk  of  the  circuit  court  must  take  from  the  Enclosures 
post  ofiice  all  packages  directed  to  him,  and  indorsed  accord-  post  officT 
ing  to  the  provisions  of  section  3552,  and  the  county  must 
pay  the  expence  of  the  same. 

§  3558.  Any  sheriff  failing  to  execute  the  writ  of  arrest,  ^^^^"^*''^'||°° 
from  the  want  of  due  diligence,  to  be  determined  by  the  ofan-estmay 
court,  may  be  fined  not  exceeding  one  hundred  dollars,  on  ^^  ^'^^'^' 
one  day's  notice ;  and  if  such  fine  is  not  paid,  may  be  im- 
prisoned not  exceeding  two  months. 

§  3559.  As   mau}^  writs  of  arrest  may  be  issued  as  are  as  many 
necessary,  and  after  any  forfeiture  is  taken,  another  writ  of  ne^ssa^y.  ^^ 
arrest  mav  issue  without  an  order. 


CHAPTER  IX. 

OF   WITNESSES. 

Sec.  i  Sec 

.3560.  Clerk    to    issue'    :<u,bpfcnas   for  !  3o6Y.  How  subpccuas  iii  state  cases  are 

defeadaut.                                     I  served. 

3561.  Also  for   the  witnesses   marked  j  3568.  Compensation    of    -witnesses   iii 

on  the   indictment,   and    such  .  state  eases. 

others  as  the  solicitor  may  di-  i  3569.  The   fees  of  witnesses  paid  by 

rect.  defendant,  on  conviction. 

3562.  Solicitor  may  issue  subpoenas.      i  3570.  In  certain  cases  must  be  paid  by 

3563.  ProceecUngs    against    defaulting  j  the  county. 

witnesses.  I  3571.  Witnesses  in  state  cases  are  ex- 

3564.  Wliere   the  depositions    of  wit-  ;  empt  from  arrest. 

nesses   may  be  taken   by   the  |  3572.  On   what    day   state    witnesses 
defendant.  must  be  summoned  to  attend, 

3565.  Effect  of  subpo-uas  in  indictable  when  the   term  is  more  than 

cases.  one  week. 

356G.  No  subpwna  nuist  issue  unless  I  35'73.  On  what  day,  when  the  term  is 

the  defendant  is  in  custody,  or  one  week, 
has  given  bail. 

§  3560.  The  clerk  of  the  court  in  which  an  indictment  is  subpojnas 
filed,  must,  upon  the  application  of  the  defendant,  issue  sub-  ^°^''^^^^^^^^^ 
poenas  for  sucli  witnesses  as  he  requires,  as  well  during  the 
sitting  of  the  court  as  in  vacation. 

§3561.  rie  must   also  issue   subpoenas  for  all  witnesses  For  state 
whose  names  are  marked  upon  the  indictment  as  such,  on  '"'°'=^^®^- 
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tlie  part  of  the  state,  and  for  such  other  witnesses  as  he  may 
be  directed  by  the  solicitor. 
Solicitor  may      §  3562.  The  solicitor  also  has  authority  to  issue  subpoenas 
issue.  fQj.  -witnesses  on  behalf  of  the  state,  to  attend  before  the 

grand  jury,  or  any  court  in  his  circuit. 
Defaulting         §  3563.  Procccdings  against  defaulting  witnesses,  in  crim- 
Tritnesaes.     ^^^^^j  cascs,  are  the  same  as  in  civil  cases. 
Depositions        §  3564.  Whcu  any  criminal  prosecution  has  been  com- 
incriST  nienced  by  indictment,  or  otherwise,  and  a  witness  for  the 
cases.  defendant  is  dangerously  ill,  he  may,  on   application,  and 

affidavit  of  such  fact,  obtain  an  order  from  the  clerk  of  the 
court  of  the  county  in  which  such  prosecution  was  com- 
menced, or  indictment  pending,  or  any  circuit  judge,  to  ex- 
amine such  witness  on  interrogatories,  serving  the  solicitor 
with  a  copy  of  such  interrogatories,  for  such  time  as  such 
judge  or  clerk  may  prescribe  ;  but  such  evidence  cannot  be 
used  on  the  trial,  without  proof  of  the  death  of  the  witness. 
Witness  to        §  3565.  SubpoGuas  in  indictable  cases  bind  the  witness  to 
coiu-uo court  appear  from  court  to  court,  until  the  case  is  decided;  and 
need  not  be  issued  but  once,  unless  a  judgment  rendered,  is 
reversed  by  the  supreme  court ;  in  which  case  new  subpoenas 
must  issue  for  the  state,  and  for  the  defendant  on  his  appli- 
cation. 
Not  to  issue       s  3566.  No  subpoena  must  be  issued  unless  the  defendant 

until  defen-     .      P  _  .    -l       .  i  ^y- 

dant  in  cus-  IS  lu  custody  Or  has  given  bail  to  answer  to  the  oiience. 

tody.  o  3567.  Subpoenas  in  state  cases  are  served  as  in  civil 

Served  as  in         "  •*■ 

civU  cases.      CaSCS. 

Compensa-  §  3568.  All  witucsscs  appearing  for  the  state  on  a  sub- 
poena, either  before  the  grand  jury,  or  on  an  indictment  found, 
are  entitled  to  the  same  compensation  for  their  attendance 
as  in  civil  cases. 

HoTT  paid.  §  3569.  Such  fees  for  attendance  must  be  paid  by  the  de- 
fendant on  conviction. 

In  certain         §  3570.  If  the  defendant  or  prosecutor  when  taxed  with 

TOUBty^^  *^^  the  costs,  is  not  able  to  pay  the  same,  the  clerk  of  the  court 
in  which  the  case  is  pending  must  give  a  certificate  of  at- 
tendance for  state  witnesses  as  in  civil  cases ;  and  such  certi- 
ficates are  receivable  in  payment  of  debts  due  to  the  county, 
or  may  be  paid  by  the  county  treasurer  out  of  any  fines  or 
forfeitures  which  may  be  collected  by  such  county. 

Exempt  from      §  3571.  Witucsses  summoucd  in  a  state  case  are  exempt 

arrest.         from  arrcst,  as  in  civil  cases. 

When  sum-        §  3572.  Wituesses  in  criminal  cases,  in  courts  which  are 

moned  to  at-  hmited  to  ouc  wcck,  must  be  summoned  to  attend  on  Wed- 
nesday of  such  week,  and  on  that  day  of  the  court  the  state 
docket  must  be  taken  up. 

If  court  sits       §  3573.  In  courts  in  which  the  term  allowed  is  more  than 

«^°e  Veek°  ^^®  wcck,  the  witucsscs  luust  be  summoned  to  attend  on 
Monday  of  the  second  week,  on  which  day  the  state  docket 
must  be  taken  up. 
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OF   THE   ARRAIGNMENT,    PROCEEDINGS   PRELIMINARY  TO  THE 
TRIAL,    THE   TRIAL  AND  REMOVAL  OF  THE   SAME. 

ARTICLE  I. 

.Of  the  arraignment.^  preliminary  proceedings  and   trial. 


Sec. 

3574.  Proceedings  ia  ease  the  defend- 
ant refuses  to  plead. 

3515.  Proceedings  upon  the  plea  of 
guilty. 

3476.  In  capital  cases  the  accused  en- 
titled in  certain  cases  to  copy 
of  indictment  and  list  of  ju- 
rors, and  to  have  counsel  as- 
signed. 

3577.  Not   entitled  to     list   of  jurors 

summoned  in  certain  cases. 

3578.  Numbers  of  persons   to  be  sum- 

moned   as    jurors  in   capital 
cases. 

3579.  Penalty  for  failing  to  attend. 

3580.  Jurors,  how  made  up  in  capital 

cases. 

3581.  Number  of  peremptory  challeng- 

es to  which  the  defendant  is 
entitled. 

3582.  Number  of  peremptory  challeng- 

es  to  which  the  state  is  enti- 
tled. 

3583.  The  grounds  for   challenges  for 

cause  by  either  party. 

3584.  How  such  grounds  are  proved. 

3585.  Other  causes    for   challenges  in 

felonies  and  how  proved. 

3586.  Certain  other  causes  of  challenge. 

3587.  The  court  may  excuse  any  unfit 

person. 

3588.  An  alien  is  not  entitled  to  a  jury 

of  part  aliens. 

3589.  Pleas  in  abatement  to  be  sworn 

to  except  in  certain  cases. 
3490.  Pleas  to  be  determined  by  their 

substance. 
3691.  Of  pleas  to  the   organization  of 

the  grand  jury. 
3592.  No   objection   can   be   taken  to 

special  grand  juries. 


Sec 

3593.  Defendants  may  be  tried  togeth- 

er or  separately,  at  the  dis- 
cretion of  the  court. 

3594.  Cases  in  which  a  defendant  may 

be  a  witness  for  a  co-defend- 
ant. 

3595.  Court  may   discharge  a  defend- 

ant, that  he  may  become  a 
witness  for  the  state. 

3596.  Slaves  are  witnesses  on  trial  of 

free  persons  of  color. 

3597.  What  proof  suflScient  on  trial  for 

rape  and  offences  against  na- 
ture. 

3598.  What  proof  will  sustain  an  alle- 

gation of  intent  to  injure,  <fec. 

3599.  Competency  of  witness  es  to  whom 

fine  goes,  or  entitled  to  re- 
ward, or  injured  or  defrauded. 

3600.  When  a  conviction  may  be   had 

upon  the  evidence   of  an  ac- 
complice. 
360L  Defendant  may  be  found   guilty 
of  the  lesser  offence. 

3602.  The  duty  of  jurors  having  knowl- 

edge of  a  fact  in  controversy 
on  trial,  or  after  retirement. 

3603.  Jury  discharged  in  case  of  sick- 

ness of  one  of  their  body. 
8604.  Adjournment  of  court  discharges 
the  jury. 

3605.  When  the  jury   cannot   agree  as 

to  all  the  defendants,  a  ver- 
dict may  be  rendered  as  to 
such  as  they  agree. 

3606.  Jury  may  be   polled  by  either 

party. 

3607.  A  person   may  be  discharged  if 

sick. 


§  3574.  If  a  defendant  on  his  arraignment,  refuses  or  neg-  Refusal  to 
lects  to  plead,  or  stands  mute,  the  court  must  cause  the  plea  p'*^*^* 
of  not  guilty  to  be  entered. 

§  3575.  If  he  pleads  guilty,  the  court  must  cause  the  pun-  rieaof  guuty 
ishment,  if  fixed  by  a  jur}^,  to  be  determined  by  them;  and 
may  in  all  cases  in  which  a  plea  of  guilty  is  entered,  cause 
witnesses  to  be  examined  to  ascertain  the  character  of  the 
offence. 

§  3576.  Every  person  indicted  for  a  capital  offence,  if  he  is  Defendant 
in  actual  confinement,  must  have  a  copy  of  the  indictment  and  copy  ofin°- 
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dictment  and 
list  of  jurors 
in  certain 
cases.? 


Counsel  as- 
signed. 


If  pannel  ex- 
hausted. 


In  capital  ca- 
ses number 
of  persons 
summoned. 


Failing  to  at- 
tend. 


Jurors ;  how 
drawn. 


Deficiency ; 
how  supplied 


Defendant's 
challenges. 


On  the  part 
of  the  state. 


Grounds  of 
challenge. 


a  list  of  the  jurors  summoned  for  his  trial,  including  the  reg- 
ular jury,  delivered  to  him  at  least  two  entire  days  before 
the  day  appointed  for  his  trial ;  and  if  unable  to  employ 
counsel,  must  have  counsel,  not  exceeding  two,  appointed  by 
the  court,  which  counsel  must  be  allowed  access  to  the  de- 
fendant at  all  reasonable  hours  ;  and  if  the  defendant  is  not 
in  actual  custody  and  have  counsel,  whose  names  are  so  en- 
tered on  the  docket,  such  counsel  must,  on  application,  be 
furnished  with  a  copy  of  the  indictment  and  list  of  jurors. 

§  8577.  If  the  pannel  is  exhausted  by  challenges,  or  the 
persons  summoned  as  jurors  fail  to  appear,  neither  the  de- 
fendant or  his  counsel  are  entitled  to  a  list  of  the  persons 
summoned  to  supply  their  places. 

§  8578.  For  the  trial  of  a  person,  or  persons  tried  together, 
charged  with  a  capital  offence,  the  court  must  make  an  order 
directing  the  sheriff  to  summon  not  less  than  fifty  or  more 
than  one  hundred  persons,  including  those  summoned  on  the 
regular  juries  for  the  week  or  term,  if  such  term  does  not 
exceed  one  week. 

§  3579.  Every  person  summoned  as  a  juror,  by  order  of 
court,  for  the  trial  of  a  person  charged  with  a  capital  offence, 
failing  to  attend  or  refusing  to  serve,  must  be  fined  not  less 
than  fifty  dollars,  which  may  be  reduced  by  the  court  if  the 
circumstances  justify  a  reduction  ;  such  fine  to  be  collected 
and  applied  in  the  same  manner  as  fines  imposed  on  jurors 
in  other  cases. 

§  3580.  On  the  trial  of  a  person  charged  with  a  capital 
offence,  the  names  of  the  jurors  summoned  for  his  trial,  as 
well  as  the  names  of  the  regular  jurors  in  attendance,  must 
be  written  on  slips  of  paper,  folded  or  rolled  up,  placed  in  a 
box  or  some  substitute  therefor,  and  shaken  together ;  and 
such  ofi&cer  as  may  be  designated  by  the  court,  must,  in  its 
presence,  draw  out  such  slips,  one  by  one,  until  the  jury  is 
completed ;  if  all  such  slips  are  drawn,  and  the  jury  is  not 
made  up,  the  court  must  direct  the  sheriff  to  summon  at  least 
twice  the  number  of  jurors  required  to  complete  the  jury, 
whose  names  are  also  to  be  written  on  slips  of  paper,  depos- 
ited and  drawn  as  herein  prescribed,  and  if  such  number  is 
exhausted,  the  same  proceedings  must  be  had  until  the  jury 
is  complete. 

§  3581.  Upon  the  trial  of  a  capital  offence,  the  defendant 
is  entitled  to  twenty-one  peremptory  challenges ;  for  offences 
which  may  be  punished  by  imprisonment  in  the  penitentiary, 
to  fifteen  peremptory  challenges ;  and  on  a  trial  for  any  other 
offence,  six. 

§  3582.  The  state  is  entitled,  on  the  trial  of  a  capital  of- 
fence, to  fourteen  peremptory  challenges,  ten  on  a  trial  for 
an  offence  wdiich  may  be  punished  by  imprisonment  in  the 
penitentiary,  and  four  on  a  trial  for  any  other  offence. 

§  3583.  The  following  are  good  grounds  of  challenge  for 
either  party,  on  the  trial  of  a  cidminal  offence : 

1.  That   the  person   has  not  been  a  resident  householder 
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or  free  holder  of  the  county,  for  one  year  preceding  the  time 
he  is  sworn. 

2.  That  he  is  not  a  citizen  of  the  United  States. 

3.  That  he  has  been  indicted  within  the  last  twelve  months 
for  an  offence  of  the  same  character  as  that  with  which  the 
defendant  is  charged. 

4.  That  he  is  connected,  by  consanguinity  or  af&nity,  to 
either  the  accused,  the  prosecutor,  or  the  person  alleged  to 
be  injured,  within  the  ninth  degree,  computing  according  to 
the  rules  of  the  civil  law ;  or  by  af&nity  to  either  of  said  per- 
sons within  the  fifth  degree. 

5.  A  conviction  for  felony. 

6.  If,  when  sworn,  he  has  a  fixed  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  which  would  bias  his  verdict. 

7.  If  he  has  any  interest  in  the  conviction  or  acquittal  of, 
or  has  made  any  promise,  or  given  any  assurance  that  he 
will  convict  or  acquit  the  defendant. 

§  8584.  The  first  four  causes  of  challenge,  in  the  preceding  ^^^  ^^^^^^j^ 
section  specified,  may  be  proven  by  the  person  summoned,  or 
other  evidence ;  the  fifth  and  seventh,  by  other  testimony  on- 
ly ;  and  the  sixth,  alone  by  the  oath  of  such  person. 

§  3685.  In  all  trials  for  a  capital  or  penitentiary  offence,  oui^er^^ 
it  is  a  good  challenge  for  cause  by  the  state,  that  the  juror 
has  a  fixed  opinion  against  capital  or  penitentiary  punish- 
ments ;  or  that  a  conviction  should  not  be  had  on  circum- 
stantial testimony,  which  may  be  ascertained  by  the  oath  of 
the  j  uror  or  other  evidence. 

§  3586.  Being  a  witness  for  the  other  party ;  being  under  wem. 
the  age  of  twenty -one,  or  over  the  age  of  seventy  years,  or  of 
unsound  mind ;   are  also  good  causes  of  challenge,  and  may 
be  proved  as  the  court  may  direct. 

§  3587.  Any  person  appearing  to  the  court  to  be  an  unfit  unst persons 
person  to  serve  on  the  jury,  may  be  excused  from  sitting  on  ex="sed. 
the  jury,  on  his  own  motion,  or  at  the  instance  of  either  party, 

§  3588.  No  alien  is  entitled  to  a  jury  of  part  aliens  or  part  ^[j^JJ  JJ.^y^^y 
strangers,  for  the  trial  of  any  indictment.  of  part  aliens 

§  3589.  No  plea  in  abatement,  or  other  dilatory  plea  to  an  pig^g  m  a- 
indictmeut,  must  be  received,  unless  the  same  is  verified  by  {J^l^^leri^ed. 
oath ;  or  unless  its  truth  appear  by  some  matter  of  record  or 
other  written  evidence  accompanying  it. 

§  3590.  A  plea  in  criminal  proceedings,  is  to  be  determin-  piea;  how 
cd  according  to  its  substance,  and  not  by  its  commencement 
or  conclusion. 

§  3591.  No  objection  can  be  taken  to  an  indictment  by  pieas  to  the 
plea  in  abatement  or  otherwise,  on  the  ground  that  any  mem-  °[^^^'„'d.°^ 
ber  of  the  grand  jury  was  not  legally  qualified  as  a  juror,  or 
to  pass  on  an  indictment  against  the  defendant ;  or  that  the 
persons  composing  the  grand  jury  were  not  legally  drawn  or 
summoned  ;  or  any  other  ground  going  to  the  formation  of 
the  grand  jury,  except  that  they  were  not  drawn  in  the  pres- 
ence of  the  officers,  or  a  majority  of  them,  designated  by 
law  ;  and  in  such  case,  the  same  must  be  filed  at  the  term  at 
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wliich  the  indictment  is  found ;  and  if  sustained,  the  court 
must  not  discharge  the  defendant,  but  he  may  be  held  in 
custody,  or  bailed  as  the  case  may  be,  to  answer  to  another 
indictment  at  the  same  or  next  term  of  the  court ;  and  the 
delay  thus  occasioned  must  not  be  computed  within  the  time 
allowed  for  commencing  such  prosecution. 
Special  grand  §  3592.  The  preceding  section  does  not  apply  to  any  spe- 
^^^'  cial  grand  jury,  summoned  by  the  direction  of  the  court ; 

and  in  such  case,  no  objection  can  be  taken  to  the  formation 
of  the  grand  jury. 
Severance  of     |  3593.  When  two  or  more  defendants  are  jointly  indict- 
ed, they  may  be  tried  separately  or  together,  at  the  discretion 
of  the  court. 
Court  may        §  3594.  When  two  or  more  persons  are  included  in  the 
tlrof  onede-  samc  iudictmcnt,  and  the  court  is  of  opinion  that  in  regard  to 
fendant  if  no  a  defendant  the  evidence  is  not  sufficient  to  put  him  on  his 
gainst,  and    dcfcncc,  the  court  may  direct  a  verdict  of  acquittal  as  to  such 
be  TwRness"  defendant ;  and  being  acquitted,  he  may  be  a  witness. 
_    ,  S  3595.  When  two  or  more  persons  are  included  in  the 

Court  may  ^        .      -,.  ,  ■••  ■  ^      c  t         i 

discharge  a  same  mdictmcut,  the  court  may,  at  any  tmie  beiore  the  ue- 
that\rmay  fcudaut  has  commcnced  his  evidence,  direct  any  defendant  to 
be  a  witness.  -^^  discharged  from  an  indictment,  that  he  may  be  a  witness 

for  the  state,  and  such  order  operates  as  an  acquittal  of  such 

defendant, 
^•aves  vnt-  ^      §  3596.  Slavcs  are  competent  witnesses  in  all  cases  where 
ses  where     free  pcrsous  of  color  are  charged  with  any  offence  against  the 

free  persons    t  n  ,-\  ■        •    , 

of  color        laws  01  this  state. 

charged.  |  3597.  Proof  of  actual  penetration  is  sufficient  to  sustain 

r  Jpel"  &c!  "*  an  indictment  for  rape,  or  the  crime  against  nature,  when 
upon  the  trial  of  an  indictment  for  either  of  such  offences, 
the  act  is  shown  to  have  been  committed  forcibly,  and  against 
the  consent  of  the  person  on  whom  the  offence  was  committed. 
Intent  to  in-      g  3598.  Whcu  an  intent  to  injure,  defraud,  or  cheat  is 
fraud".'^  ^'    necessary  to  be  shown,  in  order  to  constitute  the  offence,  it  is 
sufficient  if  such  intent  be  to  injure,  defraud  or  cheat  the 
United  States,  this  state,  or  any  other  state,  or  any  public  of- 
ficer thereof,  or  any  county,  city,  town,  corporation,  body 
politic,  or  private  individual. 
Party  to  §  3599.  Whcu  thc  fine  assessed  is  given  to  the  injured 

whom  fine  party  j  if  he  becomes  a  witness  for  the  state,  such  fine  is  re- 
^°*^'  covered  for  the  use  of  the  county  in  which  the  indictment  is 

found ;  and  no  person  is  rendered  incompetent  to  testify  in 
any  criminal  case  by  reason  of  his  being  the  person  injured  or 
Party  injured  defrauded,  Or  intended  to  be  injured  or  defrauded ;  or  because 
entaiedtore-  ]^q  would  bc  entitled  to  any  reward  on  the  conviction  of  the 
defendant ;  or  may  be  liable  to  pay  the  costs,  or  because  he 
is  bail  for  the  defendant. 
Convictions        §  3600.  A  convictiou  cannot  be  had  on  the  testimony  of 
of  accomplice  ^^  accomplicc,  uulcss  he  is  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant  with  the  commission 
of  the  offence ;  and  the  corroboration  is  not  sufficient,  if  it 
merely  show  the  commission  of  the  offence  or  the  circumstan- 
ces thereof. 
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§  3601.  Upon  an  indictment  for  any  offence  consisting  of  offence  of 
different  degrees,  the  jury  may  find  the  defendant  not  guilty  glees!" 
of  the  degTee  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto ;  or  of  an  attempt  to  commit  the  of- 
fence ;  and  the  defendant  may  also  be  found  guilty  of  any 
offence,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged,  whether  it  be  a  felony  or  mis- 
demeanor. 

§  3602.  If  any  juror  have  any  personal  knowledge  respect-  ^^^^r  having 
ing  a  fact  in  controversy,  he  should  declare  it  in  open  court  contTove^rted 
during  the  trial ;  if  during  the  retirement  of  a  jury,  a  juror  ^^'^^' 
declare  a  fact  which  could  be  evidence  in  the  cause,  as  of  his  His  duty. 
own  knowledge,  the  jury  must  return  into  court ;  and  in  either 
of  these  cases,  the  juror  making  the  statement  must  be  sworn 
as  a  witness,  and  examined  in  the  presence  of  the  parties. 

§  3603.  If  after  a  jury  retire,  one  of  them  becomes  so  sick 
as  to  prevent  the  discharge  of  his  duty,  or  any  other  cause  or  ju?orafter 
accident  occur  to  prevent  their  being  kept  together  for  delib-  •'"''^ ''®'"'®" 
eration,  they  may  be  discharged. 

§  3604.  A  final  adjournment  of  the  court  discharges  the  Adjournment 

fj  >J  o  discharges 

jury.  jury. 

§  3605.  In  an  indictment  against  several,  if  the  jury  can-  -when  jury 
not  agree  upon  a  verdict  as  to  all,  they  mav  render  a  verdict  cannot  agree 
as  to  those  m  regard  to  whom  they  agree,  on  which  a  judg- 
ment must  be  entered  accordingly ;  and  the  case  as  to  the 
other  defendants  may  be  tried  by  another  jury. 

§  3606.  When  a  verdict  is  rendered,  and  before  it  is  re-  Pomng  jury, 
corded,  the  jury  may  be  polled,  on  the  requirement  of  either 
party ;  in  which  case  they  must  be  severally  asked  if  it  is 
their  verdict ;  and  if  any  answer  in  the  negative,  the  jury 
must  be  sent  out  for  further  deliberation. 

§  3607.  If  before  the  jury  retire,  a  person  becomes  so  sick  sickness  of 
as  in  the  opinion  of  the   court  to  incapacitate  him  for  the  •''u^^etife'^^ 
discharge  of  his  duty,  or  any  other  cause  occur,  which  in  the 
opinion  of  the  court  renders  it  necessary  to  discharge  a  juror, 
such  juror  may  be  discharged,  a  new  juror  summoned  to 
supj^ly  his  j^lace,  and  the  trial  be  commenced  anew. 


AKTICLE  II. 

Of  the  removal  of  the  trial. 


Sec. 

3608.  Trial  removed  on  application  of 


defendant,   supported   by  affi-  being  mad 


davit. 

3609.  What   the  application  must  set 

forth. 

3610.  How  often,  and  to  what  county 
the  trial  may  be  remf>ved. 


Sec. 

3613.  Duty  of  the  clerk  on  the  order 


3614.  Duty  as  to  the  original  subpoenas. 

3615.  Defendant  tried  on  copy  of  in- 

dictment. 

3616.  How  witnesses  are  subpoenaed 

after  removal. 


3611.  In  misdemeanors,  the  defendant  i  3617.  Disposition  offines  and  forfeitures 

must  consent  that  the  state  wit- .  on  removal. 

nesses   be   examined  by  inter-  j  3618.  In  case  of  acquittal,  state  wit- 

rogatorics.  nesses,  how  paid. 

3612.  The   defendant    must   also    pay  | 

mileage  to  the  clerk.  I 
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RemoTal  of 
trial. 


Application 
for. 


Changed  but 
once,  and  to 
nearest 
county. 
In  misde- 
meanors not 
to  be  made 
unless  party 
consent  to 
take  deposi- 
tion of  state 
witnesses. 
Mileage  to  be 
paid. 


Clerk  to 
make  trans- 
cript, &c. 


Send  or  deliv- 
er it  to  clerk 
of  county  to 
■which  the 
case  is  re- 
moved. 


Subpoenas  to 
be  enclosed. 


Trial  on  copy 
of  indictment 


Witnesses ; 
by  whom 
aubpcenaed. 


Fines  and 
forfeitures. 


Witnesses ; 
how  paid  on 
acquittal  or 
insolvency  of 
defendant. 


§  8608.  The  trial  of  any  person  charged  with  an  indicta- 
ble offence  may  be  removed  to  another  county  on  the  appli- 
cation of  the  defendant,  duly  supported  by  aflidavit. 

§  8609.  The  application  must  set  forth  specifically  the  rea- 
sons why  the  defendant  cannot  have  a  fair  and  impartial  trial 
in  the  county  in  which  the  indictment  was  found,  and  must 
be  made  as  early  as  practicable  before  the  trial,  or  may  be 
made  after  conviction,  on  a  new  trial  granted. 

§  3610.  The  trial  can  be  removed  but  once,  and  must  be 
removed  to  the  nearest  county,  free  from  exception. 

§  8611.  In  misdemeanors  no  order  removing  the  trial  must 
be  made,  unless  the  defendant  consent  that  the  witnesses  for 
the  state  may  be  examined  by  interrogatories,  on  such  terms 
as  the  court  may  prescribe. 

§  3612.  At  the  time  of  obtaining  the  order,  the  defendant 
must  also,  in  case  of  misdemeanors,  pay  to  the  clerk  five  cents 
for  each  mile  to  and  from  the  court  house  of  the  county  to 
which  the  trial  is  removed. 

§  3613.  When  an  order  removing  the  trial  in  a  criminal 
case  is  made,  the  clerk  must  make  out  a  transcript  of  the 
caption  of  the  grand  jury,  the  indictment,  with  the  indorse- 
ment thereon,  and  all  entries  relating  thereto,  the  undertak- 
ings or  recognizances  of  the  defendant,  and  all  the  orders 
and  judgments  upon  the  same,  the  order  for  the  removal  of 
the  trial,  and  all  the  other  orders  in  the  cause,  attach  his  cer- 
tificate thereto,  and  forward  it,  sealed  up,  by  a  special  mes- 
senger, or  deliver  such  transcript  and  certificate  to  the  clerk 
of  the  court  of  the  count}'-  to  which  the  trial  is  ordered  to  be 
removed. 

§  3614.  He  must  also  inclose  in  a  package,  and  deliver  to 
such  clerk  the  original  subpoenas  in  the  cause. 

§  3615.  The  defendant  must  be  tried  on  the  copy  of  the 
indictment  so  certified,  and  if  the  same  is  necessary,  the  court 
may,  on  a  proper,  showing,  direct  the  clerk  to  certify  any 
portion  of  the  record  which  he  has  omitted,  or  to  rectify  the 
same. 

§  3616.  The  clerk  of  the  court  in  which  the  indictment 
was  found  must,  at  any  time  before  the  delivery  to  the  clerk 
of  the  county  to  which  the  trial  is  removed,  on  the  applica- 
tion of  the  defendant  or  the  solicitor,  subpoena  witnesses  for 
the  state  or  the  defendant,  to  the  court  to  which  the  trial  is 
removed ;  and  the  sherifi"  must  return  such  subpoenas  to  such 
court.  After  the  delivery  of  the  transcripts,  the  subpoenas 
must  be  issued  by  the  clerk  of  the  court  to  which  the  trial  is 
removed. 

§  8617.  All  fines  and  forfeitures  arising  out  of  criminal 
cases  removed  to  another  county,  go  to  the  county  from 
which  such  trial  was  removed,  and  judgment  must  be  entered 
in  favor  of  the  state  for  the  use  of  such  countj^ 

§  3618.  The  certificates  of  the  state  witnesses,  in  case  of 
the  acquittal  of  the  defendant,  or  in  case  of  his  insolvency  on 
conviction,  upon  being  certified  by  the  clerk  of  the  court  in 
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wliicli  the  trial  is  had,  must  be  received  in  payment  of  pub- 
lic dues  of  the  county  from  which  such  trial  was  removed,  or 
paid  out  of  the  fines  and  forfeitures  of  such  county. 


CHAPTER  XI. 
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Sec. 

3619.  "What  disposition  is  made  of  fines 

and  forfeitures,  and  the  entry  of 
judgment  for  the  same. 

3620.  Fine  in  indictable  offences,  how 

assessed. 

3621.  Imprisonment,  by  whom  assessed. 

3622.  Imprisonment  in  the  penitentiary, 

■when  inflicted. 

3623.  Rule  as  to  the  assessment  of  im- 

prisonment in  the  penitentiary. 

3624.  Where  fine  is  assessed,  judgment 

may  be  confessed  with  security. 

3625.  Term    of   imprisonment    where 

fine  and  costs  are  not  ])aid. 

3626.  The  form  of  the  judgment  in  such 

cases. 

3627.  Persons  imprisoned  for  fines  or 

costs  may,  after  expiration  of 
their  term,  proceed  as  insolvent 
debtors. 

3628.  Payment,  on  confessing  judgment 

for  fine,  no  bar  to  additional 
imprisonment. 

3629.  Misdemeanors  punished  by  fine 

only,  can  be  punished  by  im- 
prisonment, only  on  non-pay- 
ment of  fine  and  costs. 

3630.  Proseeutormay  confess  judgment 

for  costs  when  imposed ;  on  fail- 
ure so  to  do,  or  to  pay,  impris- 
oned. 

3631.  Execution  may  issue  for  fine  or 

costs. 


Sec. 

3632.  Imprisonment, when  to  commence 

on  different  convictions. 
3633    Benefit  of  clergy  abolished. 
3634.  Punishment  for  second  conviction 
of  the   same   penitentiaiy   of- 
j  fence. 

j  3635.  When  the  first  offence  was  com- 
mitted in  another  state. 

3636.  Effect  of  sentence  to  penitentiary. 

3637.  The  effect  of  a  sentence  to  im- 

prisonment in  the  penitentiary 
for  life. 

3638.  Capital  punishment,  sentence. 

3639.  By  whom  executed. 

3640.  Where  capital  punishment  must 

be  executed. 

3641.  Certain  officers  and  persons  to  be 

sutumoned   to    attend,  and  to 
certify  execution. 

3642.  What    other    persons    may    be 

present. 

3643.  When  convict  pregnant,  jury  to 

be  summoned. 

3644.  Inquisition,  how  taken. 

3645.  If  the  jury  find  the  convict  preg- 

nant,   execution   is   suspended 
and  governor  notified. 

3646.  When    the   convict  is  no  longer 

with  eh\\d,  the  governor  must 
appoint  a  day  for  execution. 

3647.  Proceedings  when  convict  is  u^t 

executed  according  to  sentence. 

3648.  If  at   large,   to  be  arrested  and 

committed. 


§  3619.  All  fines  and  forfeitures  in  state  cases,  imless  oth- 
erwise provided,  go  to  the  county  in  which  the  indictment 
was  found,  and  judgment  is  entered  for  the  state  for  the  use 
of  the  county. 

§  3620.  Where  an  indictable  offence  is  punished  by  fine 
only,  or  by  fine  and  imprisonment,  the  jury  must  assess  the 
fine,  unless  it  is  otherwise  provided. 

§  3621.  The  court,  in  all  cases,  must  fix  the  imprisonment, 
unless  the  power  is  expressly  conferred  on  the  jury. 

§  3622.  Imprisonment  in  the  penitentiary  must  in  no  case 
be  inflicted  by  the  court  unless  the  power  is  expressly  given. 

§  3623.  Whenever  an  offender  is  punishable,  on  convic- 
tion, by  imprisonment  in  the  pcnitentiiiry,  for  a  term  not  less 


Disposition  of 
fines  and  for- 
feitures. 


Jury  to  as- 
sess flue. 


Court  to  fix 

impiison- 

raent. 

Iinpripon- 
mcnt  in  peni- 
tentiary. 

Extent  of 
sueli  impris- 
oament. 
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than  any  specified  number  of  years,  and  no  limit  to  the  dura- 
tion of  such  imprisonment  is  declared,  the  court  may,  in  its 
discretion,  sentence  the  offender  to  imprisonment  for  the  term 
of  his  natural  life,  or  for  any  number  of  years  not  less  than 
the  term  prescribed. 
Confession  of  §  3624.  In  cascs  where  a  fine  is  assessed,  the  court  may 
Jg^^^ement  for  ^Uow  the  defendant  to  confess  judgment  for  the  fine  and 

costs,  with  good  securities. 
Imprison-         |  3625.  If  the  fine  and  costs  are  not  paid,  or  the  judgment 
Sfd  cosTs.  ""^  confessed,  according  to  the  provisions  of  the  preceding  sec- 
tion, the  defendant  must  be  imprisoned  as  follows: 

1.  If  the  fine  is  under  fifty  dollars,  ten  days, 

2.  If  as  much  as  fifty,  and  less  than  one  hundred  dollars, 
thirty  days. 

3.  If  as  much  as  one  hundred,  and  less  than  two  hundred 
dollars,  sixty  days. 

4.  If  as  much  as  two  hundred  dollars,  and  less  than  five 
hundred  dollars,  ninety  days. 

5.  If  as  much  or  exceeding  five  hundred  dol|ars,  six  months. 
Judgment  in  §  3626.  lu  all  cascs  where  the  imprisonment  is  for  the  non- 
such  cases,    payment  of  the  fine  or  costs,  the  judgment  must  not  only 

direct  the  imprisonment  for  the  time  specified  in  the  preced- 
ing section,  but  also,  that  after  the  expiration  of  such  term 
he  be  confined  until  the  fine  and  costs  are  paid,  or  he  is  oth- 
erwise discharged  by  law. 
May  take  the      §  3627.  All  pcrsous  imprisoucd  for  the  non-payment  of 
soiven't'debt-  ^uy  fine  or  costs,  who  are  unable  to  pay  the  same,  after  the 
ors'  law.       term  of  imprisonment  has  expired,  may  proceed  as  an  insol- 
vent debtor  in  civil  cases,  giving  notice  to  the  solicitor  or 
the  judge  of  probate. 
Payment  of       §  3628.  The  payment  of  or  confessing  judgment  for  the 
additi°onai '°  fiu©  ^.ud  costs,  or  imprisonmcut  for  the  non-payment,  does 
men't'°^"      ^'^^  Operate  to  prevent  the  court,  in  cases  in  which  it  is  vested 

with  the  power,  from  imposing  additional  imprisonment. 
Imprison-  §  3629.  lu  cohvlctions  for  misdemeanors  expressly  em- 

toposed.^'"^  braced  by  this  code,  which  are  punished  by  a  fine  only, 
imprisonment  must  be  imposed  only  in  the  event  of  the  non- 
payment of  such  fine  and  costs. 
Prosecutor  §  3630.  Whcu  thc  costs  are  imposed  on  the  prosecutor,  he 
jSdgmenrfor  may  coufcss  judgment  for  the  same,  with  security,  and  fail- 
costs,  ^j^g  gQ  ^Q  ^Q^  Qj.  ^Q  pg^y  ^]^Q  same,  must  be  imprisoned  for  ten 

days. 
Executionfor      §  3631.  The  clcrk  may  issue  execution  for  the  fine  and 
cosfs.''"'^      costs,  or  any  portion  of  the  same  remaining  unpaid,   as  in 

civil  cases. 
Two  or  more      §  3632.  Whcu  pcrsous  are  sentenced  to  imprisonment,  on 
convictions.  ^^^  ^^^  Hiorc  couvictious,  the  imprisonment  on  each  subse- 
quent conviction  must  commence  at  the  termination  of  the 
imprisonment  for  the  preceding  conviction. 
No  clergy.         ^  3633.  There  is  no  benefit  of  clergy  in  this  state. 
Conviction  of      ^  3634.  If  any  person  is  convicted  of  an  offence  punisha- 
s^Vsmce  ble  by  imprisonment  in  the  penitentiary,  and  after  being  par- 
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doned,  or  after  tlie  expiration  of  his  term  of  sentence,  is  con-  after  pardon 
victed  of  the  same  offence,  committed  after  such  pardon  or  of  te^^''"*^ 
expiration  of  his  term,  he  must,  on  such  subsequent  convic- 
tion, be  imprisoned  in  the  penitentiary  for  at  least  the  same 
period  that  he  was  sentenced  on  the  former  conviction,  and 
in  addition  thereto,  one-fourth  of  the  length  of  the  term  of 
the  former  sentence;  the  imprisonment,  however,  not  to 
extend  beyond  the  longest  term  prescribed  for  such  offence. 

§  3635.  Every   jDcrson   convicted   in   any  other  state  or  conviction 
country  of  an  offence  which,  if  committed  in  this  state,  would  be'enconlicu 
have  been  punished  by  imprisonment  in  the  penitentiary,  gfate^""'''^'^ 
must,  on  conviction  for  the  same  offence  subsequently  com- 
mitted in  this  state,  be  puaished  as  if  the  first  conviction  had 
been  in  this  state. 

§  3636.  The  effect  of  a  sentence  of  imprisonment  in  the  Effect  of  sen- 
penitentiary  is  to  put  an  end  to  the  right  of  the  convict  to  prig'onmeS" 
execute  the  of&ce  of  an  executor,  administrator,  or  guardian,  ™  pemten- 
in  the  same  manner  as  if  he  had  been  removed  from  oflS.ce, 
and  to  extinguish  all  private  trusts  not  susceptible  of  delega- 
tion by  such  convict. 

§  3637.  When  the  imprisonment  is  for  life,  the  convict  is  when  for 
regarded  as  civilly  dead,  but  may  make  and  publish  his  last 
will  and  testament  at  any  time  within  six  months  after  his 
sentence. 

§  3638.  Whenever  any  person  is  sentenced  to  the  punish-  sentence  to 
ment  of  death,  the  court  must  direct  that  he  be  hanged  by  Sfment^""' 
the  neck  until  he  is  dead ;  and  such  sentence  must  be  exe- 
cuted by  the  proper  executive  officer  of  the  law,  on  such  day 
as  the  court  may  appoint,  not  less  than  four  or  more  than 
eight  weeks  from  the  time  of  the  sentence,  unless  such  court 
suspends  the  execution  on  account  of  the  reference  of  some 
matter  of  law  arising  on  the  trial,  for  the  determination  of 
the  supreme  court. 

§  3639.  The  sentences  of  courts,  directing  the  execution  By  whom ex- 
of  a  person  according  to  the  provisions  of  "the  preceding  sec- 
tion, must  be  executed  by  the  sheriff  or  his  deput}^,  or  the 
officer  acting  in  his  place. 

§  3640.  The  punishment  of  death  must  be  inflicted  either  where  exe- 
in  the  prison  where  the  convict  is  confined,   or  within  the  '''*'*'^- 
enclosed  grounds  of  such  prison,   if  there  be  any ;  or  if  the 
arrangements  of  the  prison  be  such  that  this  cannot  be  done, 
then  in  such  place  as  the  officer  whose  duty  it  is  to  inflict 
such  punishment,  directs. 

§  36-41.  Such  officer  must  give  at  least  three  days'  previous  wj,o  to  be 
notice  to  the  judge  of  the  probate  court,  the  clerk  of  the  cir-  present,  &c. 
cuit  court,  and  at  least  three  justices  of  the  peace,  if  there  be 
so  many  in  the  county,  and  the  physicians  of  the  neighbor- 
hood, who  may  be  present  and  witness  the  execution ;  and 
the  persons  thus  attending  must  make  out  and  sign  a  certifi- 
cate in  writing,  declaring  that  they  witnessed  the  execution 
of  the  convict  pursuant  to  his  sentence. 

§  3642.  Such  officer  must  also  permit  the  counsel  of,  and 
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Counsel  and  sucli  ministers  of  tlie  gospel  as  tlie  convict  may  desire,  and 
mimsters,&c.  -j^.^  relations,   to  be  present ;  and  also  sucli  officers  of  the 
prison,  deputies,  constables,  military  guard,  and  other  assist- 
ants as  he  may  think  proper. 
When  con-        §3643.  If  there  is  rcasou  to  believe  a  female  convict  is 
nant""'     pregnant,  the  sheriff  must,  with  the  concurrence  of  a  judge 
of  the  circuit  court,  summon  a  jury  of  six  disinterested  per- 
sons, as  many  of  whom  must  be  physicians  as  practicable. 
Proceedings       §  3644.  Tlic  sheriff  must  also  give  notice  to  the  solicitor, 
in  such  case.  ^^  ^^^  |_^-g  g^i^gQ^ce,  to  any  attorney  who  may  be  appointed 
by  a  circuit  judge  to  represent  the  state,  and  who  has  author- 
ity to  issue  subpcenas  for  witnesses,  and  the  jury,  under  the 
direction  of  the  sheriff,  or  officer  acting  in  his  place,  must 
proceed  to  ascertain  the  fact  of  pregnancy ;  and  must  state 
their  conclusion  in  writing,  signed  by  them  and  the  sheriff. 
Execution         g  3645.  If  such  jury  are  of  opinion,  and  so  find,  that  the 
Terdictofju"  convict   is  with   child,  the   sheriff,  or  officer  acting  in  his 
^^'  place,  must   suspend   the   execution  of  the   sentence,  and 

transmit  the  finding  of  the  jury  to  the  governor. 
When  no  §  3646.  Whenever  the  governor  is  satisfied  that  such  con- 

Jfjjlg^r  with   yj(j^  ig  ^Q  longer  with  child,  he  must  issue  his  warrant  to 
executed,      the  sheriff,  appointing  a  day  for  ber  to  be  executed  accord- 
ing to  her  sentence ;  and  the  sheriff,  or  other  officer,  must 
execute  the  sentence  of  the  law,  on  the  day  so  appointed. 
•When  con-        §  3647.  When,  from  any  cause,  any  convict  sentenced  to 
death  has  not  been  executed  pursuant  to  such  sentence,  the 
same  stands  in  full  force,  and  the  circuit  court  of  the  county 
in  which  such  convict  was  tried,  on  the  application  of  the 
solicitor  of  the  circuit,  must  direct  the  convict  to  be  brought 
before  it,  or  if  necessary,  must  issue  an  order  in  writing  to 
that  effect ;  or  if  at  large,  may  issue  a  warrant  for  his  appre- 
hension, and  upon  such  convict  being  brought  before  such, 
court,  it  must  inquire  into  the  circumstances,  and  if  no  legal 
reason  exists  against  the  execution  of  such  sentence,  must 
sentence  the  convict  to  execution  on  a  day  to  be  by  such 
court  appointed. 
Warrant  to        §  3648.  If  such  couvict  is  at  large,  any  magistrate  may 
issue.  issue  a  warrant  for  his  apprehension;  and  if  no  good  reason 

is  shown  for  his  discharge,  must  commit  him,  that  he  be 
forthcoming  to  abide  the  order  and  sentence  of  the  circuit 
court  in  which  he  was  tried. 


Yict  not  exe- 
cuted. 
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CHAPTER  XII. 

OF   APPEALS   AND   WRITS    OF    ERROR   IN   INDICTABLE    CASES. 

Sec.  I  Sec. 

3649.  Any  legal  question   may  be  re-  '  3658.  If  awarded  in  vacation,  entry  to 

served  by  defendant.  •  be  made. 

3650.  How  reserved.  3659.  Duty  of  clerk  on  the  order  being 

3651.  Transcript   to  be   made   out  by  filed. 

clerk,  and  transmitted  to  clerk  3660.  When   the  defendant  is  in  cus- 

of  supreme  court  by  first  day  tody,  and  execution  of  sentence 

of  next  term.  postponed. 

3652.  When  points  reserved,  how  judg-  3661.  When  the   offence   is   a  misde- 

mcnt  in  misdemeanors   is  ren-  meanor,  defendant  may  be  ad- 

dered.  mitted  to  bail. 

3653    If  bailed,  and  does  not  appear,  3662.  Proceedings  if  defendant  fails  to 

writ  of  arrest  to  issue  against  appear. 

defendant.  3663.  No  assignment   of,  or  joinder  in 

365-i.  Proceeding  on  the  arrest  of  de-  error    necessary    in     criminal 

fendant  in  such  ease.  cases. 

3655.  Proceeding  on  subsequent  pros-  3664.  If  judgnlent  affirmed,  execution 

eeutions.  directed. 

3656.  In  felonies,  judgment  rendered,    3665.  Proceedings  Avhen  judgment   is 

but  execution  suspended.  '  reversed. 

3657.  Writs  of  error  may  be  awarded  ;  3666.  If  day  for  execution  passed,  must 

by     supreme     court,     or     its  '  appoint  a  day. 

judges. 

§  361:9.  Any  question  of  law  arising  in  any  of  the  pro-  Questions  of 
ceedings  on  an  indictment,  may  be  reserved  by  the  defend-  iT/defendlnf 
ants,  but  not  by  the  state,  for  the  consideration  of  the  su- 
preme court. 

§  3650.  If  such  question  does  not  distinctly  appear  on  the  Asinciviica. 
record,  it  must  be  reserved  by  an  exception  taken  and  signed  ^®^- 
by  the  judge  as  in  civil  cases. 

§  3651.  When  any  question  of  law  in  a  criminal  case  is  Transcript, 
reserved  for  the  determination  of  the  supreme  court,  the 
clerk  of  the  court  in  which  judgment  is  rendered  must  make 
out  a  complete  transcript  of  the  record,  attach  his  certificate 
thereto,  and  transmit  it  to  the  clerk  of  the  supreme  court,  by 
the  first  day  of  the  term  next  after  judgment. 

§  3652.  When  any  question  of  law  is  reserved,  the  presid-  judgment 
ing  judge  must  render  judgment  on  the  conviction;  but  the  b';^"''3''uspend. 
execution  of  the  judgment  in  cases  of  misdemeanors,  must  eJ. 
be  suspended  until  the  next  term  of  the  court,  or  the  defend- 
ant may  give  bail,  with  suflicient  securities,  to  appear  at  such 
court,  and  abide  the  judgment  rendered. 

§  3653.  If  the  defendant  does  not  appear  according  to  the  ^'"'"""e  to 

o  .  ■         n  T        •  1  appear,  writ 

undertakmg,  a  writ  oi  arrest  must  be  issued.  of  arrest  may 

§  3651.  If  taken  upon  such  writ  of  arrest,  the  defendant  committed 
must  be  committed  to  jail,  unless  he  give  bail  with  sufficient  of  bailed, 
securities,  to  be  taken  Ijy  the  sheriff,  for  his  appearance  at 
the  next  term  of  the  couit  fnjm  which  the  writ  of  arre.st 
Lssued,  to  abide  by  the  judgment  rendered;  but  such  bail 
mu-st  be  in  the  same  amount  as  the  first  undertaking,  which 
amount  must  be  endorsed  by  the  clerk  on  the  writ  of  arrest. 
§  3655.  Should  the  defendant  fail  to  appear  on  such  un- 
41 
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Proceedings,  clertaking,  anotlier  writ  must  issue,  and  so  on,  until  the  judg- 
&c,  on  for-    j-QQj^t  Qf  the  court  has  been  executed. 

leiture.  ■    i      i  i  •      n  i         • 

infeioniea         §  3656.  In  cascs  punisiiable  capitaii}^,  or  by  imprisonment 
judgment      \ji  the  penitentiary,  judgment  must  be  rendered ;  but  the  exe- 
execution     cutiou  thereof  suspended  for  at  least  sixty  days  after  the  com- 
suspended.    ly^g^^Qement  of  the  next  succeeding  term  of  the  supreme  court. 
Writs  of  er-       §  3657.  Writs  of  error  upon  judgments  rendered  on  any 
hswd.^^^.    indictment,  may  issue  on  an  order  to  that  effect,  addressed 
to  the  clerk  of  the  court  in  which  the  judgment  was  ren- 
dered, by  any  one  of  the  judges  of  the  supreme  court,  in  va- 
cation, or  by  the  supreme  court,  in  term  time ;  but  such  writ 
must  only  be  granted  upon  some  error  of  law,  apparent  on 
the  transcript  of  the  record. 
_^  §  3658.  Any  judge  of  the  supreme  court,  who  awards  a 

warding  writ  writ  of  ciTor  iu  vacatiou,  must  cause  an  entry  thereof  to  be 
tr/to  bV°'  made  on  the  minutes  of  such  court  at  its  next  term  ;  and  all 
made.  writs  of  crror  in  criminal  cases,  not  prosecuted  to  the  term 
to  which  they  are  returnable,  must  be  dismissed,  and  no  writ 
of  error  afterwards  allowed. 
^  ,    ,  ,  ,       S  3659.  When  an  order  is  made  for  the  allowance  of  a 

Duty  of  clerk        9„  t  t  •■  ^  -n/i^i-ri 

on  order  be-  writ  01  ciTor  accordiug  to  the  provisions  oi  section  3657,  the 
'°^   ^  ■       clerk  of  the  court  iu  which  the  judgment  was  rendered  must, 
on  filing  such  order,  furnish  the  party  a  certificate  of  the  filing 
thereof ;  and  make  out  a  writ  of  error  and  transcript  of  the 
record  and  proceedings  had  in  the  case,  and  after  having  at- 
tached such  transcript  to  the  writ,  he  must  deliver  the  same, 
on  demand,  to  the  party  suing  out  the  writ,  or  his  attorney. 
Defendant  to      §  3660.  If  tlic  defendant  in  the  case  for  the  removal  of 
cuSody.""     which  such  writ  of  error  is  allowed,  is  in  the  custody  of  the 
sheriff,  and  the  order  of  allowance  directs  a  stay  of  proceed- 
ings  on  the  judgment,  the   sheriff  must,  on    being  served 
with  the  clerk's  certificate  that  such  order  has  been  filed, 
and  a  copy  of  the  order  of  allowance,  keep  the  defendant 
in  his  custody,  without  executing  the  sentence  which  may 
have  been  passed  on  his  conviction,  and  detain  him,  to  abide 
the  judgment  rendered  on  the  writ  of  error. 
^      .,  f         *^  3661.  If  the  oifence  charo-ed  for  the  removal  of  which 

On  writ  of  jj^wv^.  ^  o 

error  on  mis-  the  Writ  of  crror  IS  allowed  is  punishable  by  nne,  or  by  nne 

demeanors  ,.  .  j_-j.i  j.        •    ■^      j.1         •      i  j_ 

defendant     aud  imprisoument  m  the  couniy  jail,  the  judge,  or  court 

may  be  bail-  j-^^r^j^^ig  the  Order  for  such  writ,  must  also  direct  the  clerk 

of  the  circuit  court  to  admit  the  defendant  to  bail,  in  a  sum 

prescribed  by  such  judge  or  court,  with  sufficient  securities, 

for  his  appearance  at  the  next  term  of  the  circuit  court  in 

which  judgment  was  rendered  against  him,  to  abide  such 

judgment  as  may  be  rendered  on  the  writ  of  error. 

Failure  to         §  3662.  If  the  defendant  fails  to  appear,  a  writ  of  arrest 

appear.        niust  issuc,  and  the  same  proceedings  be  had  thereon  as  are 

prescribed  in  sections  3654  and  3655. 
No  assign-         §  3663.  No  assignment  of  error  or  joinder  in  error  is  neces- 
ment  of  er-    gg^py  {^  criminal  cases  taken  to  the  supreme  court,  under  the 

ror  necessa-  J   .    .  n    t  •        i  t      ,     .i  j_  ,  -i  i 

ry.  provisions  of  this  chapter  ;   but  the  court  must  render  such 

judgment  on  the  record  as  the  law  demands. 
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§  3664.  If  the  supreme  court  affirm  the  judgment,  it  must  sentence  ex- 
direct  the  sentence  to  be  executed,  and  the  same  must  be  m-med.'^*^' 
executed  accordinoiy. 

§3665.  If  the  judgment  is  reversed,  the  supreme  court  if  judgment 
may  direct  a  new  trial,  or  that  the  defendant  be  discharged ;  "^^^"^^  ' 
in  which  case  no  forfeiture  can  be  taken  on  his  undertaking 
of  bail ;  or  that  he  be  held  in  custody  until  discharged  by 
due  course  of  law,  or  such  other  order  as  the  case  may  re- 
quire. 

§3666.  In  criminal  cases  taken  to  the  supreme  court  by  if  day  of  exe- 
writ  of  error,  when  the  day  appoiuted  for  the  execution  of  anot'her'dly^ 
the  judgment  of  the  circuit  court  has  passed,  if  the  judgment  must  be  Axed 
is  affirmed,  the  supreme  court  must,  by  its  judgment,  fix  a 
day  for  the  execution  of  the  judgment  of  the  circuit  court, 
and  such  judgment  must  be  executed  accordingly. 


CHAPTEE  XIII. 

OF  BAIL  IN  CRIMINAL  CASES. 

Sec.  Sec. 

3667.  Meaning  of  the  term  "admission    3680.  Eail  for  lunatics,  mamc-d  women 

to  bail."  and  minors. 

3668.  In  what  the  taking  of  bail  con-    S68L  The  qualifications  of  baih 

sists.  3682.  If  the    qualifications   of  bail  are 

3669.  Cases  in   which    the    defendant  doubtful,  they  must  be  exam- 

must  not  be  bailed.  ined  on  oath. 

3670.  Before  conviction,  he  is  entitled    3683.  Certain  cases  in  which  bail  are 

to  bail  in  all  other  cases.  not  discharged. 

3671.  In  capital  cases,  when  entitled  to    3684.  Recognizances   and    bail    bonds 

bail  as  a  matter  of  right.  used  before  the   adoption  of 

3672.  When  indictment   for  capital  of-  the  code,  valid. 

fence,  is  dismissed.  3685.  Bail  may  surrender  principal  at 

3673.  In   what    cases   ai^plicatiou    for  any  time  before  they  are  final- 

bail  to  supreme  court.  ly  charged. 

3674.  When  defendant   is  admitted  to    3686.  May  arrest  defendant  on  copy  of 

bail  by  supreme  court.  "  undertaking. 

3675.  Sheriff  in  certain  cases  to  convey    3687.  To  whom  surrender  made,  and 

defendant   before    judge    oi-  howcUschargedon  bail  iuniis- 

chancoUor.  demeanors  after  surrender. 

3676.  Form  of  bail  wlieu  not  taken  in    3688.  When  tlie  undertaking  is  not  suf- 

court.  ficient,    the    defendant  must 

367*7.  Form  of  when  put  in,  m  court.  enter  into  a  new  one. 

3678.  The  effect  of  the  undeitaking  of  3689.  Undertakings  of  bail,  by  whom, 

bail.  when,  and  where  returned. 

3679.  When  forfrited. 

§  3667.  Admission  to  bail  is  the  order  of  a  competent  Admission 
com't,  magistrate  or  officer,  that  the  defendant  he  discharged 
from  actual  custody  on  bail. 

§  3668.  The  taking  of  bail  consists  in  the  acceptance  by  a  Taking  of 
competent  court,  magistrate,  or  officer,  of  the  undertaking  of  '*^''' 
sufficient  bail  for  the  appearance  of  the  defendant,  according 
to  the  legal  effect  of  his  undertaking,  or  that  he  will  pay  to 
the  state  a  certain  specified  sum. 


be  admitted 
to  bail. 
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Cases  in  §  3669.  The  defendant  cannot  be  admitted  to  bail  in  cases: 

dili'tMMot'  1-  Which  are  or  may  be  punishable  with  death,  where  the 
court  or  magistrate  is  of  opinion,  on  the  evidence,  that  the  de- 
fendant is  guilty  of  the  ofi'ence,  in  the  degree  punished  cap- 
itally. 

2.  Where  the  defendant  is  charged  with  a  personal  injur}^ 
on  another,  likely  to  produce  death,  and  under  such  circum- 
stances as  if  death  ensue,  it  would  be  murder  in  the  first  de- 
gree. 
Bailed  in  oth-      §  3670.  In  all  otlicr  cases,  before  conviction,  the  defendant 
ei-  cases.       ^^  entitled  to  bail  as  a  matter  of  right. 

whenenti-        §  3671.  Id  cases  puuished  capitall}^,  the  defendant  is  en- 
capitaica'sys"  titled  to  bail  as  a  matter  of  right,  when  the  state,  after  the 
finding  of  the  indictment,  has  continued  the  case  twice  with- 
out his  consent,  for  the  testimony  of  absent  witnesses. 
Disinissaiof       g  3672.  In  such  case,  if  the  indictment  is  dismissed,  the 
&c.         '    defendant,  on  application  for  bail,  is  entitled  to  the  benefit  of 
any  continuance  had  upon  such  indictment  by  the  state  for 
absent  witnesses ;  and  if  another  indictment  is  not  found  at 
the  same  court  at  which  the  former  is  dismissed,  the  order  of 
dismissal  is  to  be  taken  as  a  continuance  by  the  state  for  ab- 
sent witnesses. 
Application        ^  3673.  If  application  for  bail  be  made  to  a  circuit  court, 

for  bail  re-  ^  »  -^  -^  . 

fused.  May  or  circuit  j  udgc,  or  chancellor,  and  denied,  no  subsequent  ap- 
pre'me'com't.  plicatiou  cau  bc  made ;  but  the  evidence  in  such  case  may 
be  set  out  on  exceptions,  and  the  application  made  thereon  to 
the  supreme  court. 
Order  of  su-       §  3674.  Whcu  an  order  is  made  by  the  supreme  court  ad- 
fo'^fiTthTa-  mitting  a  defendant  to  bail,  it  must  fix  the  amount  thereof, 
mount,  &c.    ^^-^^  direct  that  the  same  be  taken  by  a  chancellor,  circuit 
judge,  or  sheriff,  or  clerk  of  the  court  of  the  county  in  which 
the  defendant  is  confined. 
Defendant         §  3675.  If  the  orclcr  to  take  bail  is  directed  to  a  chancellor 
forT offictn*'  or  circuit  judge,  the  sheriff  having  the  custody  of  the  defend- 
ant must  convey  him  before  such  judge  or  chancellor,  that 
bail  may  be  taken. 
Form  of  un-       §  3676.  Bail  when  not  taken  in  open  court,  is  given  by  a 
written  undertaking,  signed  by  the  defendant,  and  at  least 
two  sufficient  securities,  and  approved  b}^  the  magistrate  or 
officer,  and  may  be  substantially  in  the  following  form  : 
The  State  of  Alabama,  ) 

County,  j"  We,  A.  B.,  C.  D.  and  E.  F.,  agree  to 
pay  to  the  state  of  Alabama  five  thousand  dollars,  (or  other 
sum,  as  prescribed  by  the  magistrate  or  officer,)  unless  the  said 

A.  B.  appear  at  the  next  term  of  the  circuit  court  of • 

county,  and  from  term  to  term  thereafter,  until  discharged  by 
law,  to  answer  the  offence  of  murder,  (or  other  offence,  as  the 
case  may  be.) 

A.  B. 
Signed,  C.  D. 

E.  F. 
Approved. 

G.  H.,  (name  of  ofiicer.) 


dertaking  of 
bail. 
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§  3677.  When  put  in,  in  open  court,  it  may  be  entered  on  Form  of  en- 
the  minutes  as  follows :  SS'in 

The  State  vs.  A.  B.  Came  into  court  the  said  A.  B.,  '^°^''^-' 
C.  D.,  and  E.  F.,  and  agreed  to  pay  the  state  of  Alabama  two 
thousand  dollars,  (or  other  sum,  as  prescribed  by  the  court,) 
unless  the  said  A.  B.  appear  at  the  present  term  of  this  court, 
and  from  court  to  court  thereafter,  to  answer  an  indictment 
for  assault  and  battery,  (or  other  offence,  as  the  case  may  be.) 

§  3678.  The  undertaking  of  bail  binds  the  parties  thereto.  Effect  of  un- 
jointly  and  severally,  for  the  appearance  of  the  defendant  on  '^^i'"^^'°?- 
the  first  day  of  the  court,  from  day  to  day  of  such  term,  and 
from  day  to  day  of  each  term  thereafter,  until  he  is  dischar- 
ged by  law ;  and  if  the  trial  is  removed  to  another  county, 
for  the  appearance  of  the  defendant  from  day  to  day  of  each 
term  of  the  court  to  which  it  is  removed,  until  discharged  by 
law. 

§  3679.  The  essence  of  all  undertakings  of  bail,  whether  Mem. 
upon  a  warrant,  writ  of  arrest,  suspension  of  judgment,  writ 
of  error,  or  in  any  other  case,  is  the  appearance  of  th  de- 
fendant at  court;  and  the  undertaking  is  forfeite  1  y  the 
failure  of  the  defendant  to  appear,  although  the  oftence,  judg- 
ment, or  (jther  matter,  is  incorrectly  described  in  such  under- 
taking; tlie  particular  case,  or  matter  to  which  the  underta- 
king is  applicable,  being  made  to  appear  to  the  court. 

§  3680.  Lunatics,   married  women,  and  infants  need  not  Lunatics, 
acknowledge  or  execute  the  undertaking,  but  any   person  menTndTn^ 
may  enter  into  an  undertaking  for  their  appearance.  ^'^'^*^- 

§  3681.  The  qualifications  of  bail  are  as  follows :  Quaimca- 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder, 
and  a  freeholder,  within  the  state. 

2.  They  must  each  be  worth  the  amount  expressed  in  the 
undertaking,  exclusive  of  property  exempt  from  execution ; 
but  the  court,  magistrate,  or  officer,  in  taking  bail,  may  al- 
low more  than  two  bail  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  undertaking,  if  the  whole  justifi- 
cation be  equivalent  to  two  suflicient  bail. 

§  3682.  In  all  cases  in  which  there  is  a  reasonable  doubt  when  sum- 
as  to  the  sufficiency  of  the  bail,  the  court,  magistrate,  or  offi-  fioubifu/to'' 
cer,  must  require  them  to  answer  fully  on  their  oaths  as  to  '"^  sworn. 
their  qualifications.    • 

§  3683.  No  bail  are  discharged  by  reason  of  the  want  of  Bail  not  dis- 
any  of  the  qualifications  required  in  this  chapter;  or  bv  reason  w'!mt^o?q^uIi- 
of  there  not  being  the  requisite  number  of  bail ;  or  by  reason  '''c^t'ons,  &c. 
of  any  other  agreement  than  is  expressed  in  the  undertaking ; 
or  b}^  reason  of  the  infancy,  coverture,  lunac}^,  or  any  other 
incapacity  of  any  of  the  other  parties  thereto  ;  or  because  the 
defendant  has  not  joined  in  the  same. 

§  368-4.  Recognizances  and  bail  bonds  taken  in  the  form  uecognizan- 
in  use,  before  the  adoption  of  this  code,  are  valid  ;  the  same  hnniirumfer 
not  being  void  for  want  of  a  seal,  and  the  same  rules  being  "'^""^  valid, 
applicable  to  such  bonds  and  recognizances  as  are  applicable 
to  undertakino;s  of  bail  under  this  code. 
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May  surren- 
der principal 


How  arrest- 
ed by  bail, 


To  whom 
surrender 
made. 


When  bail 
required  to 
enter  into 
new  under- 
taking. 

Undertak- 
ing return- 
ed, to  whom 
and  when. 


§  3685.  At  any  time  before  the  bail  are  finally  discharged, 
they  may  surrender  the  defendant  in  exoneration  of  them- 
selves. 

§  3686.  For  this  purpose,  they  may  arrest  the  defendant 
on  a  certified  copy  of  the  undertaking,  at  any  place  in  this 
state,  or  may,  by  a  written  authority  indorsed  on  such  copy, 
authorize  another  person  to  do  so. 

§  3687.  The  surrender  must  be  made  to  the  sheriff"  of  the 
county  in  which  the  court  to  which  the  defendant  is  bound 
to  appear  is  held,  or  to  which  the  trial  is  removed;  and  if  the  , 
charge  is  for  a  misdemeanor,  the  sheriff  may  discharge  him 
on  his  giving  new  bail,  otherwise  must  keep  him  in  jail  until 
discharged  by  law. 

§  3688.  A  defendant  may  be  required  by  the  court  to  en- 
ter into  another  undertaking,  when  it  appears  that  the  under- 
king  entered  into  is  not  sufficient,  or  has  from  any  cause  be- 
come insufficient. 

§  3689.  All  undertakings  of  bail  must  be  returned  by  the 
m  pistrate,  or  of&cer  by  whom  the  same  are  taken,  to  the 
clerrv  (  f  the  court  to  which  the  defendant  by  the  undertak- 
ing is  to  appear,  within  the  same  time  and  in  the  same  man- 
ner as  writs  of  arrest  are  returnable  under  the  provisions  of 
section  3552. 


CHAPTEE  Xiy. 


OF     FORFEITURES     AGAINST     JURORS,     WITNESSES,     AND     ON 
UNDERTAKINGS    OF   BAIL. 


Conditional  judgment  may  be 
set  aside  for  cause,  or  made 
absolute  for  all  or  any  por- 
tion, 

When  such  judgment  is  set  aside 
no  costs  must  be  charged. 

In  wliat  cases  two  notices  re- 
turned not  found  are  equiva- 
lent to  personal  service. 

Excuses  to  be  heard  at  any  time 
when  court  is  not  engaged. 


Sec. 

Sec. 

S690. 

Cases  in  which   a  forfeiture  may 
be  made  absolute  at  the  court 
to  which  it  is  taken. 

3695 

8691. 

On  forfeiture,  a  conditional  judg- 

ment to  be  entered  and  form 

3696 

of  the  same. 

3692. 

Notice  of  such  judgment  to  issue 
to  the  defendant,  and  form  of 
sisch  notice. 

2621. 

2693. 

How    notice   executed   and   re- 
turned. 

3698 

8694:. 

If  notice  not  served,  other  notices 

may  issue. 


§  3690.  No  forfeiture  against  a  witness,  j  uror,  orjjartyto 
any  undertaking  of  bail,  must  be  made  absolute  at  the  court 
at  which  the  forfeiture  is  taken,  except  for  a  breach  of  the 
peace,  where  the  facts  are  ascertained  by  a  jury,  as  provided 
for  by  section  3358,  or  unless  such  juror,  witness  or  party 
appear  and  show  cause  against  such  forfeiture. 

§  3691.  Whenever  an  undertaking  for  the  appearance  of 
judgment  on  r^  ^yitucss  ou  the  part  of  the  state  or  a  defendant  is  broken, 

forfeiture.       t         -,        n  ^^  n         t         •  101 

by  the  failure  oi  such  witness  or  deiendant  to  appear,  a  con- 


Porfeitures 
not  to  be 
made  abso- 
lute except  in 
certain  case. 


Conditional 


CHAP.  14.]      FORFEITUEES   AGAINST   JURORS,    ETC.  647 

ditional  judgment  must  be  entered  in  favor  of  the  state,  for 
use  of  the  proper  county,  against  the  parties  to  the  under- 
taking, for  the  sum  therein  expressed ;  which  j  udgment  may 
be  in  substance  as  follows : 
The  State,  ) 

vs.         y      Indictment  for  assault  and  battery  (or  other 
A —  B — . )  offence,  as  the  case  may  be.) 

It  appearing  that  the  said  A.   B.,  C.  D.,  and  E.  F.,  agreed 
to  pay  the  state  of  Alabama  five  hundred  dollars,  (or  other  Form  of. 
sum,  as  the  case  may  be,)  unless  the  said  A.  B.  appeared  at 
this  term  of  the  court,  to  answer  in  this  case,  and  the  said  A. 

B.  having  failed  to  appear,  it  is  ordered  that  the  state  of  Ala- 
bama, for  the  use  of county,  recover  of  the  said  A.  B., 

C.  D.  and  E.  F.  on  such  undertaking,  the  sum  of  five  hun- 
dred dollars,  (or  other  sum  as  the  case  may  be,)  unless  they 
appear  at  the  next  term  of  this  court,  and  show  cause  why 
this  judgment  should  not  be  made  absolute. 

§  3692.  A  notice  of  the  rendition  of  such  judgment  must  Notice  of 
be  issued  by  the  clerk  of  the  court  in  which  the  same  was  ment. 
rendered,  with  a  copy  of  such  notice  for  each  defendant,  re- 
quiring them  to  appear  at  the  next  term  of  such  court  and 
show  cause  why  the  judgment  should  not  be  made  absolute; 
and  may  be  in  the  following  form : 
The  State  of  Alabama,  |       To  A.  B.,  C.  D.  and  E.  F.     You  p.^m  of. 

County.      \  are  hereby  notified,  that  at  the  fall 
term,  one  thousand  eight  hundred  and  fifty-one,  (or  as  the 
case  may  be,)  of  the  circuit  court  of  this  county,  the  follow- 
ing judgment  was  rendered  against  you: 
The  State,  ) 

vs.         V      "  Indictment  of  larceny,"  (or  other  offence,  as 
A —  B — . )  the  case  may  be.) 

It  appearing  that  the  said  A.  B.,  C.  D.  and  E.  F.,  &c.,  (set- 
ting out  the  judgment  in  substance,)  and  that  said  judgment 
"will  be  made  absolute,  unless  you  apjDcar  at  the  next  term 
of  such  court  and  show  cause  against  the  same. 

§  3698.  This  notice  may  be  executed  by  the  sheriff  of  any  By  whom  ex- 
county  in  the  state,  and  must  be  returned  by  the  first  day  of  when  re^tm-n- 
the  next  court,  with  the  proper  return  indorsed  thereon,  or  *-'''• 
the  sheriff  may  be  attached  for  contempt. 

§  369-i.  If  the  notice  is  not  served  on  any  of  the  parties,  if  not  served 
such  other  notices  may  from  time  to  time  be  issued  as  are  may  issue, 
necessary. 

§  3695.  If  the  defendants  to  such  judgment  appear  and  ^^^^^l^^^ 
show  good  cause,  to  be  determined  by  the  court,  upon  the  cause, 
oath  of  such  defendant,  or  other  proof,  the  judgment  render- 
ed may  be  set  aside;  and  if  not  it  may  be  made  absolute  for 
all  or  any  portion  of  the  same,  according  to  the  circumstances. 

§  3596.  When  a  conditional  judgment  is  set  aside,  no  costs  no^cos'ts!'^* 
must  be  charged  against  the  party. 

§  3697.  When  two  notices  of  a  coiiflitional  judgment,  upon  n.^tui-nof 
an  undertaking  for  the  appearance  of  a  witness  or  defendant,  ontto'noti- 
have  been  returned  not  found  by  the  proper  officer  of  the  ^■■'^3  cquiva- 
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lent  to  ser- 
vice. 


When  ex- 
cuses must 
be  heard. 


county  in  which  the  undertaking  was  entered  into,  such  re- 
turns are  equivalent  to  a  personal  service,  and  judgment  may 
be  made  absolute  thereon. 

§  8H98.  All  excuses  for  forfeitures  taken  must  be  heard 
at  any  time  during  court,  on  apphcation,  if  the  court  is  not 
engaged  in  other  business. 


/ 


CHAPTER  XY. 


reprieves,  commutations  and  pardons. 


Sec. 

3699.  Power  of  tbe  governor  as  to  re- 

prieves, commutations  and 
pardons. 

3700.  Reasons   for  granting  to  be   en- 

tered, and  all  documents  in 
relation  to,  preserved. 

SYOl.  Punishment  of  death  as  to  cer- 
tain offences  may  be  commu- 
ted. 

3102.  Punishment  of  certain  other  of- 
fences commuted. 

3*703.  Commutation,  to  whom  and  how 
certified,  and  proceedings 
thereon. 


Skc. 
STO-i. 


3*705. 
3*700. 


Imprisonment  in  the  penitentia- 
ry in  certain  cases  may  be  re- 
mitted on  the  recommenda- 
tion of  the  inspectors. 

In  case  of  uniform  good  conduct, 
portion  of  imprisonment  to  be 
remitted. 

Presiding  judge  in  certain  cases 
to  postpone  execution  of  sen- 
tence to  apply  for  a  pardon. 

Judge  to  make  statement  in  cer- 
tain cases  of  the  offence,  <fec.,  to 
be  forwarded  to  the  govern- 
or. 


Governor 
may  grant. 


Entry  to  be 
made,  &c. 


Commuta- 
tion of  capi- 
tal punish- 
ment. 


Of  ignomini- 
ous punish- 
ment. 


Statement  of 
commutation 
to  be  certi-  ' 
fied  to  clerk. 


§  8699.  The  governor  has  power  to  grant  reprieves,  com- 
mutations and  pardons,  and  also  to  remit  fines  and  forfeit- 
ures, in  all  cases  after  conviction,  except  treason  and  im- 
peachment, subject  to  the  regulations  provided  in  this  chapter. 

§  8700.  He  must  cause  to  be  entered  in  a  book,  kept  for 
that  purpose,  his  reasons  for  granting  pardons,  commuting 
punishment,  or  remitting  fines  and  forfeitures,  and  preserve 
on  file  all  documents  on  which  he  acted. 

§  8701.  When  punishment  of  death  is  imposed  for  any 
offence  committed  before  the  second  day  of  November,  one 
thousand  eight  hundred  and  forty-one,  he  may  commute 
such  punishment  by  substituting  therefor  imprisonment  in 
the  penitentiary  for  life,  or  for  the  term  of  twenty  years. 

§  8702.  He  may,  in  like  manner,  with  the  consent  of  the 
convict,  commute  any  sentence  imposing  an  ignominious 
punishment,  for  an  offence  committed  before  the  second  day 
of  November,  one  thousand  eight  hundred  and  forty-one,  by 
substituting  therefor  imprisonment  in  the  j^enitentiary  for 
two  years. 

§  3703.  In  the  cases  provided  for  by  the  two  preceding 
sections,  he  must  cause  a  statement  of  such  commutation  to 
be  certified  to  the  clerk  of  the  court  in  which  the  conviction 
was  had,  who  must  enter  the  same  of  record  at  the  next  term 
thereafter,  under  the  direction  of  the  presiding  judge ;  and 
the  convict  whose  punishment  is  thus  commuted,  must  be 


CHAP.    16.]         WRIT   OF   HABEAS   CORPUS,    ETC.  649 

conveyed  to  and  imprisoned  in  the  penitentiary,  as  if  he  had 
been  sentenced  thereto  by  a  court  of  competent  jurisdiction. 

§  3704.  He  may  in  his  discretion  remit  a  portion  of  the  Portion  of 
imprisonment  of  a  convict  in  the  penitentiary  upon  tlie  re-  men'tTemit- 
commendation  of  the  board  of  inspectors  in  writing,  that  the  caseT.*^*^"^'^'^ 
convict  has  conducted  liimself  in  an  unexceptionable  man- 
ner, during  his  imprisonment ;  and  that  the  remission  of  the 
remainder  tliereof  would  not  in  their  opinion  be  inconsist- 
ent with  the  jDublic  good ;  but  no  such  remission  must  be 
granted  on  the  recommendation  of  the  inspectors  alone,  un- 
less the  convict   has  been  imprisoned  one-third  of  the  time 
for  which  he  was  sentenced,  or  when  the  convict  was  sen- 
tenced for  life,  or  more  than  twenty  years,  unless  he  has 
served  seven  years. 

§  3705.  If  it  appears  from  the  reports  of  the  board  of  two  months 
inspectors  that  the  conduct  of  the  convict  has  been  unexcep-  dechfcte/kr"^ 
tionable  during  the  time  of  his  imprisonment,  he  may  direct  certain  cases, 
that  two  months  be  deducted  from  each  year,   dating  from 
the  commencement  of  his  imprisonment ;  but  if,  after  any 
year  of  unexceptionable  conduct,  the  convict  is  guilty  of  bad 
conduct,  he  loses  the  benefit  of  the  prior  year  or  years  of 
unexceptionable  conduct. 

§  3706.  In  case  of  the  conviction  and  sentence  of  a  defend-  sentence 
ant  to  the  penitentiary,  if  the  presiding  judge  is  of  opinion  ponded  to^ap- 
that  such  defendant  should  be  pardoned,  he  may  postpone  pjy  for  par- 
the  execution  of  the  sentence  for  such  time  as  may  be  neces- 
sary to  make  application  to  the  executive  therefor. 

f  3707.  Upon  the  conviction  of  any  person  sentenced  to  presiding 
the  penitentiary  fjT  five  years  or  more,  it  is  the  duty  of  the  •J^ake  state- 
presidino;  iudo-e  to  make  a  statement  in  writing,  setting  forth  menttogo- 

r  oJO  p;  o,  vernor  in 

the  name  of  the  party,  the  offence  for  which  he  was  tried,  certain  cases 
and  the  term  of  the  court,  with  the  character  of  the  evidence 
on  which  he  was  convicted,  and  the  circumstances  of  aggra- 
vation or  mitigation  which  may  have  been  develo|)ed  at  the 
trial ;  which  statement,  signed  by  him,  must  be  transmitted 
to  the  governor  within  thirty  days  thereafter,  and  be  by  him 
filed  in  the  executive  office. 


CHAPTER  XVI. 

OF   THE   WRIT   OF   HABEAS    CORPUS,    AND   PROCEEDINGS 
THEREON. 

Sec.  :  Sec. 

3708.  Who  may  prosecute  habeas  cor-  .j"Jf,'<''   '""st  be   addressed   to 


pus. 


such  officer  residiiis  or  beine 


3709.  Who  are  not  entitled  to  the  ben- '  nearest  to  the  place  of  coufiBC- 

efit  of.  iiient. 

3710.  To  what  officers  the  application  j  3712.  When  not  so  made,  what  facts 

must  be  addressed.  I  nuist  be  sIkavu. 

3711.  When  made  to  a  chancellor  or  I  3713.  What  the  application  nuist  state. 
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Sec. 

3*714.  When  granted,  and  before  whom 
the  writ  is  made  retm'nable. 

3*715.  Form  of  the  writ. 

3716.  In  case  the  name  of  the  person 
confined  is  uncertain,  how  des- 
cribed. 

371*7.  How  the  person  having  the  cus- 
tody of  the  party  may  be  des- 
cribed. 

3718.  Officer   issuing   writ    may    also 

direct  sheriff  to  take  the  person 
confined. 

3719.  Such  person  must,  on  being  pro- 

duced, be  bailed,  discharged, 
or  remanded. 

3720.  If  another  person  has  an  interest, 

notice  to  be  given  of  the  time, 
place,  <fec.,  where  writ  is  return- 
able. 

3721.  Notice  to  the  solicitor  to  be  given 

in  certain  cases,  and  to  the  pro- 
secutor. 

3722.  Subpa?nas,  by  whom  issued. 

3723.  To  what  officers  the  subpoenas 

are  directed. 

3724.  By  what  officers  writ  of  habeas 

corpus  may  be  served. 

3725.  Manner  of  service. 

3726.  In  certain  cases,  by  posting  a 

copy  of  the  writ. 

3727.  Return  of  the  wi'it,  when  made. 

3728.  What  the  return  must  state. 

3729.  The  return  must  be  signed  and 

sworn  to. 

3730.  Person  required  by  the  wiit  must 

be  produced  on  the  return,  un- 
less in  certain  cases. 

3731.  In  case  the  party  not  produced, 

the  reason  must  be  stated  in 
the  return  and  sworn  to;  pro- 
ceedings in  such  ease. 


Sec. 

3732.  Return  may  be  denied,  and  facts 

examined  and  how. 

3733.  Examination  may  be  continued. 

3734.  How   the   party  is   disposed  oi 

during  the  examination. 

3735.  If  he  be  bailed  and  fiails  to  ap- 

pear, his  undertaking  forfeited, 
and  proceedings  thereon. 

3736.  Party  to  be  bailed  if  the  offence 

is  bailable  and  sufficient  bail 
ofFerred,  if  not,  amount  of  bai]i 
to  be  indorsed  ou  warrant. 

3737.  Judge  or  chancellor  may  reduce 

bail. 

3738.  On  giving  the  amount  of  baU  re- 

quired, the  sheriff  may  dis- 
charge. 

3739.  Undertaking  of  bail,  toAvhom  and 

Avhen  returned. 

3740.  Cases  in  which  the  party  mustbei 

remanded. 

3741.  Cases  which  cannot  be  inquiredij 

into  on  the  return. 

3742.  Certain   persons   not  to  be  dis-^ 

charged. 

3743.  Persons  held  as  slaves  cannot  tryj 

their  right  to  freedom  by  habeasij 
corpus.  ! 

3744.  Certain  cases  in  which  party  isij 

detained  by  legal  process,  when* 
he  may  be  discharged. 

3745.  In  bailable  eases  the  party  mayj 

be  admitted  to  bail. 

3746.  May  be  detained  in  certain  cases,^^ 

although  commitment  irregular.i 

3747.  After  discharge  the  party  must' 

not  be  arrested,  tfec,  except  ini 
certain  cases. 


§  3708.  Any  person  imprisoned  or  restrained  of  liis  libertjA 
within  this  state,  for  any  criminal  or  supposed  criminal  mat- 
ter, or  under  any  pretence  whatsoever,  except  in  cases  speci- 
fied in  the  next  section,  may  prosecute  a  writ  of  habeas  cor- 
pus according  to  the  provisions  of  this  chapter,  to  inquire 
into  the  cause  of  such  imprisonment  and  restraint. 

§  8709.  Persons  committed  or  detained  by  virtue  of  pro-' 
cess  issued  by  a  court  of  the  United  States,  or  a  judge  there- 
of, in  cases  where  such  judges  or  courts  have  exclusive  juris- 
diction under  the  laws  of  the  United  States,  or  have  acquired 
exclusive  jurisdiction  by  the  commencement  of  suits  in  such 
courts,  are  not  entitled  to  the  benefit  of  this  writ. 

§  8710.  Applications  for  the  writ  must  be  made  by  peti- 
made  and  to  tion,  signed  either  by  the  party  for  whose  benefit  it  is  intend- 
ed, or  some  person  on  his  behalf,  and  must  be  addressed : 

1.  Where  such  party  is  confined  or  restrained  in  any  other 
place  than  the  jail  or  penitentiary,  and  on  an}^  other  than  a 
criminal  charge,  to  a  justice  of  the  peace,  or  the  judge  of 
probate  of  the  county  in  which  such  party  is  restrained  or 
confined,  or  to  a  chancellor  or  judge  of  the  circuit  court. 


Who  entitled 
to  writ. 


Persons  not 
entitled. 


Applicationi 
for ;  how 
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2,  Where  a  person  is  confined  in  tlie  county  jail,  or  any 
other  place,  on  any  other  than  a  charge  of  or  commitment 
for  felony,  or  on  a  sentence  or  decree  of  the  supreme  court, 
court  of  chancery,  or  circuit  court,  to  the  judge  of  probate  of 
the  county  in  which  such  person  is  imprisoned  or  restrained. 

3.  Where  a  party  is  confined  in  the  county  jail  or  peni- 
tentiary, on  any  charge  whatever,  to  a  chancellor,  or  judge 
of  the  circuit  court. 

§  3711.  When  made  to  a  chancellor,  or  judge  of  the  cir-  Made  to  the 
cuit  court,  the  application  must  be  made  to  the  chancellor,  "h-mceuor  or 
or  judge  residing  or  being  nearest  to  the  place  or  county  j«ige. 
where  the  party  is  restrained  or  confined. 

§  3712.  When  the  application  is  made  to  a  chancellor  or  when  not  so 
judge  of  the  circuit  court  not  residing  or  being  nearest  to  the  p,.oof  7eqHir. 
place  or  county  where  the  party  is  confined,  proof  must  be  '^'^• 
made  before  the  same  is  granted,  by  the  oath  of  the  appli- 
cant, or  other  evidence,  that  the  chancellor  or  circuit  judge 
residing  nearest  thereto  is  absent,  or  that  being  nearest  there- 
to, has  refused  to  grant  the  writ,  or  for  some  other  cause 
specially  set  forth  is  incapable  of  acting ;  and  if  such  proof 
is  not  made,  the  application  must  be  denied. 

§  3713.  The  application  must  state  in  substance:  wiat the ap. 

1.  That  the  party  on  whose  behalf  the  writ  applied  for  is  f^us^gt^te. 
imprisoned  or  restrained  of  his  liberty,  and  the  officer  or  per- 
son by  whom,  naming  him  if  known,  or  describing  him  if 

not  known. 

2.  The  place  where  the  party  is  imprisoned  or  restrained, 
and  if  the  place  cannot  be  stated  with  precision,  from  being 
unknown,  it  is  sufiicient  to  state  the  county  in  which  such 
party  is  imprisoned  or  restrained. 

3.  The  cause  or  pretence  of  such  imprisonment  or  restraint, 
according  to  the  fact,  to  the  best  of  the  knowledge  and  belief 
of  the  applicant. 

4.  If  the  imprisonment  is  by  virtue  of  any  warrant,  writ, 
or  other  process,  a  copy  thereof  must  be  annexed,  or  it  must 
be  alleged  that  a  copy  has  been  demanded  and  refused,  or 
that  for  some  suf&cient  cause  a  demand  of  such  cojoy  could 
not  be  made. 

5.  It  must  be  verified  by  the  oath  of  the  applicant,  to  the  now  verified 
effect  that  he  believes  it  true. 

§3714.  The  justice,  judge,  or  chancellor  authorized  to  uo.^ granted 
grant  the  writ,  to  whom  the  application  is  made,  must  grant  ;^^";|JX'.*"^^' 
the  same  without  delay,  unless  it  appear  from  the  applica- 
tion itself,  or  from  the  documents  annexed,  that  the  person 
for  whose  benefit  the  writ  is  intended  is  not,  under  the  pro- 
visions of  this  chapter,  entitled  to  the  benefit  of  the  same ; 
and  when  granted  by  a  justice  of  the  peace,  under  the  pro- 
visions of  the  first  subdivision  of  section  3710,  it  must  be 
made  returnable  before  the  judge  of  probate  of  the  county, 
or  the  circuit  judge  or  chancellor  residing  or  being  nearest 
to  the  place  of  such  imprisonment  or  restraint;  in  other  cases 
it  must  be  made  returnable  before  the  officer  granting  the 
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same,  except  where  the  party  is  confined  in  the  penitentiary, 
in  which  case  it  must  be  made  returnable  before  the  circuiti' 
court  of  Coosa  county.  ' 

^       ,,  §  8715.  The  writ  may  be  in  substance  as  follows:  l"^ 

Form  of  ha-     rm        c^  n    \  ^    t  \  ' 

beas  corpus.  The  btatc  01  Alabama,  | 

County,      i  To  the  sheriff  of county,  (or 

to  the  jailor  of  ■ county,  or  to  the  person  imprisoning 

or  restraining  the  party,  as  the  case  may  be:)  You  are 
hereby  commanded  to  have  the  body  of  C.  D.,  alleged  to 
be  detained  by  you,  by  Avhatsoever  name  the  said  C.  D. 
is  called  or  charged,  with  the  cause  of  such  detention,  be- 
fore A.  B.,  judge  of  the  circuit  court,  (or  chancellor,   or-^ 

judge  of  probate  of county,  or  the  circuit  court  of  Coosa 

county,  as  the  case  may  be,)  on  &c.,  at  &c.,  (or  immediately 
after  the  receipt  of  this  writ,  as  the  case  may  be,)  to  do  and 
receive  what  shall  then  and  there  be  considered  concerning^ 
the  said  C.  D. 

Dated  this  ■ da}^  of ,  185  . 

Signed,  A.  B.  (name  of  ofl&cer.) 

If  name  of         §  3716.  If  the  name  of  the  person  directed  to  be  produced! 
tSn?  ™'^^''  is  uncertain,  he  may  be  described  in  any  other  way  so  as  toj, 

designate  the  person  intended. 
Writ  not  to        §3717.  The  writ  must  not  be  disobeyed  for  the  want  of| 
fo^r  wan^Tf^'' form,  and  is  suflB-cient  if  the  person  having  the  custody  of  1 
form,  &c.      ^]^Q  party  imprisoned  or  restrained  be  designated  by  his  name; 
of  of6.ce,  if  he  have  any,  if  not,  by  his  own  name ;  or  if  both 
such  names  are  unknown  or  uncertain,  he  may  be  described 
by  an  assumed  appellation,  and  any  one  who  may  be  served  l 
with  the  writ  is  to  be  deemed  the  person  to  whom  it  was^ 
directed,  although  it  may  be  directed  to  him  by  a  wrong 
name  or  description,  or  to  another  person. 
Precept  to         §  3718.  The  officer  by  whom  the  writ  is  issued  may  also, 
body  o/the    at  the  samc  time  or  afterwards,  at  any  time  before  the  hear- 
party.         jj^g.^  q^  ^  proper  showing  by  the  applicant,  issue  a  precept, 
directed  to  any  sheriff  or  constable  of  the  state,  commanding 
him  to  have  the  party  for  whose  benefit  the  writ  is  issued 
before  him  at  such  time  and  place  as  he  may  direct,  or  before 
the  circuit  court  of  Coosa  county,  if  imprisoned  in  the  peni- 
tentiary, which   precept   must,  if  ^practicable,  be  executed 
according  to  its  command,  by  any  sheriff,  dejDuty  sheriff,  or 
constable,  into  whose  hands  the  same  may  come. 
How  pro-  §3719.  Upon  such  person  being  brought  before  the  officer 

when  party   issuiug  the  writ,  or  before  the  circuit  court  of  Coosa  county, 
such"p?ecept  ^^  niust  be  discharged,  bailed,  or  remanded,  as  if  he  had 

been  produced  upon  the  return  of  the  writ. 

Notice  to  be       §  8720.  If  it  appears  from  the  petition,  that  the  party  is 

son^hiterest.'  detained  on  any  process,  under  which  any  other  person  has 

edorattor-    g^^  interest  in  continuing  his  imprisonment  or  restraint,  the 

officer  issuing  the  writ  must  indorse  on  the  same  an  order, 

requiring  the  applicant,  or  some  one  for  him,  to  give  notice 

to  such  person  or  his  attorney  of  the  issue  of  the  writ,  and 

of  the  time  and  place  when  and  where  the  same  is  returna- 
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)le ;  and  such  party  must  not  be  discliarged  unless  sufficient 
lotice  has  been  given  to  such  person  or  his  attorney,  if 
vithin  fifty  miles  of  the  place  of  examination,  to  appear  and 
')bject  to  such  discharge,  if  he  think  proper, 

§  3721.  If  it  appears  from  the  petition  that  the  party  is  To  solicitor 
mpriscned,  or  confined,  on  any  criminal  accusation,  the  fo''n  p™^^"^' 
officer  issuing  the  writ  must  indorse  on  the  same,  an  or- 
ler  requiring  such  party,  or  some  one  for  him,  to  give 
lotice  to  the  solicitor  of  the  time  and  place  when  and  where 
uch  Avrit  is  returnable  ;  and  also  to  the  prosecutor  or  prin- 
;ipal  agent  in  procuring  the  arrest ;  and  such  j)arty  must 
lot  be  discharged  until  such  notice  has  been  given  a  sufficient 
ength  of  time,  if  the  solicitor,  prosecutor,  or  such  agent,  is 
vithin  fifty  miles  of  the  place  of  examinatiou. 

§  3722.  If  the  writ  is  issued  b}''  a  judge  of  probate,  or  jus-  witnesses  to 
ice  of  the  peace,  it  is  the  duty  of  such  officer,  or  of  any  justice  liaed^^'aSby 
)f  the  count}'  in  which  the  witness  resides,  at  any  time  before  '^^°™- 
he  hearing,  on  application  of  either  party,  to  issue  subpoenas 
or  witnesses  to  appear  at  the  return  of  such  writ,  at  the  place 
)f  examination ;  and  if  the  writ  is  issued  by  a  chancellor,  or 
drcuit  judge,  such  subpoenas  must  be  issued  by  the  clerk  of 
he  circuit  court  of  the  county  in  which  the  writ  is  made  re- 
-urnable;  or  the  clerk  of  the  circuit  court,  or  an v  justice  of 
he  county  in  which  the  witness  resides. 

§  3723.  Such  subpoenas  must  be  directed  to  the  sheriff,  or  Towhom  ai- 
my  constable  of  the  county  in  which  the  witness  resides.        '■*'='^'^- 

§  3724.  Every  writ  of  habeas  corpus  issued  under  the  pro-  By  what  om- 
idsions  of  this  chapter,  may  be  served  by  any  sheriff,  deputy  corpu^''*^^ 
sheriff",  or  constable,  of  the  same,  or  of  any  other  county.  sewed. 

I  3725.  Such  writ  must  be  served  by  delivering  a  copy  of  Mode  of  ser- 
;he  same,  and  showing,  when  demanded,  the  original  to  the  ^'"' 
person  to  whom  it  is  directed ;  and  if  he  cannot  be  found,  it 
nay  be  served  by  being  left  at  the  jail,  or  other  place  in 
vhich  the  party  is  confined,  with  any  officer,  or  other  person 
)f  full  age,  having  charge  for  the  time  being  of  such  party. 

§  3726.  If  the  person  to  whom  the  writ  is  directed  con-  in  case  of 
eal  himself,  or  refuse  admittance  to  the  officer,  it  may  be  concealment, 
served  by  appending  a  copy  on  some  conspicuous  place,  on 
the  outside  either  of  the  dwelling  house  or  the  place  where 
the  party  is  imprisoned  or  restrained. 

§3727.  Any  person  towhom  the  writ  is  directed  after  Retum ;  at 
iue  service  being  made,  must  make  his  return  at  the  day  JJiaa'"™® 
iesignated  tlierciu,  if  it  be  practicable  so  to  do;  but  if  no 
fiay  is  appointed  in  the  writ,  the  same  must  be  made  within 
two  days  after  service,  if  the  place  to  which  the  return  is 
to  be  made  does  not  exceed  thirty  miles  from  the  place  of 
the  detention  of  the  party ;  if  more  than  thirty,  and  less  than 
one  hundred  miles,  the  return  must  be  made  within  five 
days;  and  if  over  one  hundred  miles,  in  eight  days. 

§  3728.  The  person  on  wliom  service  is  made,  must  state  wiiatthere- 
in  his  return,  plainly  and  unequivocally:  stuTe."""* 

1.  Whether  he  has  or  has  not  the  party  in  his  custody 
br  power,  or  under  his  restraint. 
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2.  If  lie  lias  tlie  party  in  liis  custody  or  power,  or  under  ■■ 
his  restraint,  the  authority,  and  the  cause  thereof,  setting  out  -t 
the  same  full}^. 

8.  If  the  party  is  detained  under  a  writ,  warrant,  or  other  • 
written  authority,  a  copy  thereof  must  be  annexed  to  the  ' 
return,  and  the  original  must  be  produced  and  exhibited,  on 
the  return  of  the  writ  to  the  court,  judge,  or  chancellor,  to  • 
whom  the  same  is  returnable. 

4.  If  the  person  on  whom  the  writ  has  been  served  has  i 
had  the  party  in  his  custody  or  power,  or  under  his  restraint, 
at  any  time  before  or  after  the  date  of  the  writ,  but  has  • 
transferred  such  custody  or  restraint  to  another,  the  return 
must  state  explicitly  to  whom,  at  what  time,  for  what  cause, 
and  by  what  authority,  such  transfer  was  made. 
To  be  signed      g  3729.  The  return  must  be  signed  by  the  person  making 
.  ^^^  ^^^  verified  by  his  oath;  unless  he  is  a  sworn  public  offi- 
cer, and  makes  the  return  in  his  official  capacity. 
Party  to  be        §  3730.  At  the  time  of  making  the  return,  the  person  or 
excuse  made,  officcr  ou  whom  the  samc  has  been  served,  must  also  pro- 
duce the  person  in  his  custody  or  ]30wer,  or  under  his  re- 
straint, according  to  the  command  of  the  writ,  unless  in  the 
case  of  the  sickness  or  infirmit}^  of  the  party,  as  provided  for 
in  the  next  section. 

§  3731.  Whenever,  from  the  sickness  or  infirmity  of  the 
is  sick  or  in-  party,  hc  cauuot  without  danger  be  produced,  that  fact  must 
^^™"  be  stated  in  the  return ;  and  in  all  cases  verified  by  oath ; 

and  must,  if  required,  be  established  by  other  evidence :  if 
satisfied  of  such  fact,  and  the  return  is  in  other  respects  suf- 
ficient, the  court,  chancellor,  or  judge,  may  proceed  to  decide 
on  the  return,  as  if  the  party  had  been  produced ;  or  may, 
if  necessary,  proceed  to  the  jail,  or  other  place  where  such 
party  is  detained,  and  there  make  the  examination ;  or  may 
adjourn  the  same  to  another  time. 
Petition  may      §  3732.  The  party  imprisoned  or  restrained  may  deny  any 
and^t°™e      ^f  the  facts  stated  in  the  return,  and  may  allege  other  facts 
how  tried,     which  may  be  material  in  the  case ;  and  the  court,  chancel- 
lor, or  judge,  may  in  a  summary  way  examine  into  the  cause 
of  the  imprisonment  or  restraint,  and  hear  the  evidence  pro- 
duced, and  dispose  of  the  party  as  the  rules  of  law  require ; 
and  if  no  legal  cause  for  the  imprisonment  or  restraint  be 
shown,  he  must  discharge  the  party  therefrom. 
Examination      §  3733.  The  court,  judgc,  or  chancellor,  may  adjourn  the 
adjourned,     examination  from  time  to  time,  as  in  his  opinion  the  correct 

administration  of  the  law  requires. 
Until  judg-        s  3734.  Until  iudgment  is  2;iven  on  the  examination,  the 

ment  on  ex-  »J  .         'J        ^  °     ,     ,  '        . 

amination     court  or  magistrate  may  remand  the  party,  or  may  commit 

mandedt      t-lni  to  the  custody  of  the  sheriff  of  the  county,  or  continue 

baued!"^*^  °^  ^^  placc  him  under  such  other  custody  as  his  age  may  render 

necessary,  or  the  circumstances  of  the  case  may  require ;  or 

if  the  charge  be  of  a  character  to  authorize  it,  may  take  bail 

from  him  in  a  sufficient  amount,  to  appear  from  day  to  day. 

§  3735.  If  the  party  fail  to  appear,  an  entry  of  forfeiture 
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nust  be  indorsed  on  the  undertaking,  signed  by  the  judge  if  party  bail- 
31  chancellor,  and  returned  to  the  circuit  court  of  the  county  pear'forfei?" 
^n  which  the  examination  is  had ;  and  the  same  proceedings  *"'''^' 
may  be  had  in  such  court,  on  such  undertaking,  as  if  it  liad 
been  forfeited  therein;  the  indorsement  of  forfeiture  being 
^presumptive  evidence  of  such  fact. 

§  3736.  When  the  party  is  charged  with  a  bailable  offence.  Party  on 
he  must  be  admitted  to  bail,  if  sufficient  bail  is  offered ;  and  ''taring  bau- 

•  n  ^  •        n  in  n  GO  or  COm- 

if  not,  the  court,  judge,  or  chancellor,  must  indorse  on  the  mitted. 
warrant  the  amount  of  bail  required,  and  the  court  before 
which  the  party  is  to  appear. 

§  3737.  If  the  party  is  committed  in  any  civil  action  for  ^hen  party 
want  of  bail,  and  it  appears  that  the  sum  is  excessive  and  j.^^^v^^'of^'^ 
unreasonable,  the  judge  or  chancellor  must  decide  what  bail  ban.' 
is  reasonable,  and  on  giving  the  same,  the  party  must  be  dis- 
charged. 

§  3738.  The  sheriff  of  the  county  in  which  the  party  ismaybedis- 
detained,  may  discharge  the  jDarty  on  his  giving  sufficient  '^•vin^j^thT 
ibail  in  the  amount  required  by  the  court,  judge  or  chancellor,  ^aii  required 

§  3739.  The  undertaking  of  bail  taken  before  any  j  udge  undertak- 
er chancellor,  or  sheriff,  for  the  appearance  of  a  prisoner  un-  a°fj  wh^n  r^ 
der  the  provisions  of  this  chapter,  must  be  transmitted  by  him  tu'ned. 
to  the  clerk  of  the  court  before  Avhich  the  prisoner  is  bound 
to  appear,  by  the  first  day  of  such  court ;  and  may  be  for- 
feited as  other  bail  in  criminal  cases. 

§  37-iO.  The  party  must  be  remanded  if  it  appear  that  he  certain  cases 
is  detained  in  custody  :  pmTy'mus't^'' 

1.  By  virtue  of  process  issued  by  a  court,  or  judge  of  the  "^e  remanded 
United  States,  in  a  case  where  such  court  or  judge  has  exclu- 
sive jurisdiction. 

3.  Where  the  time  during  which  such  party  may  be  legal- 
ly detained  has  not  expired. 

3.  In  every  case  in  which  the  detention  is  authorized  by 
law. 

§  3741.  No  court,  chancellor  or  judge,  on  the  return  of  a  what  may 
writ  of  habeas  corpus,  has  authority  to  inquire  into  the  legal-  "[;[,.eainto 
ity  or  justice  of  any  order,  judgment,  decree  or  jorocess  of  any  w  the  return 
court  legally  constituted,  or  into  the  justice  or  propriety  of 
any  commitment  for  contempt  made  by  a  court,  officer,  or 
body,  according  to  law,  and  charged  in  such  commitment. 

§  3742.  No  person  must  be  discharged  under  the  provis-  united 
ions  of  this  chapter,   who  is  in  custody,  or  held  by  virtue  of  ^[^^^^^^^^^|- 
any  legal  engagement  or  enlistment  in  the  army  or  navy  of  saiioVsnot 
the  United  States  ;  or  who  being  subject  to  the  rules  and  arti-  oHu'cu^stodV 
cles  of  war,  is  confined  by  any  one  legally  acting  by  author-  c^on^^^l^ed  in 
ity  thereof;  or  who  is  in  custody  for  treason,  felony,  or  other  anotiierstato 
crime  or  misdemeanor,  committed  in  any  other  state  or  terri-  be'dcii\'ered 
tory  ;  and  who,  by  the  constitution  and  laws  of  the  United  "^* 
States,  should  be  delivered  up  to  the  authority  of  such  state 
or  territory. 

§  3743.  No  negi'O  held  as  a  slave  in  lliis  state,  or  lawful-  Q"f?ti,>nof 
ly  held  as  a  fugitive  from  service  from  another  state  or  terri-  to'beuiedon 
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habeas  cor- 
pus. 

Cases  when 
imprisoned 
under  judi- 
cial process 
in  which  he 
must  be  dis 
charged. 


May  be  bail' 
ed. 


When  com- 
mitment is 
irregular. 


After  dis- 
charge not  to 
be  arrested. 


Penalty. 


Penalty  for 
failure  to  de- 
liver copy  of 
warrant,  Ac. 


torj,  must  be  discliarged,  nor  his  right  to  freedom  be  deter- 
mined, nnder  the  provisions  of  this  chapter. 

§  8744.  If  it  appears  that  the  party  is  in  custody  by  virtue 
of  process  from  any  court  legally  constituted,  or  issued  by 
any  ofl&cer  in  the  course  of  judicial  proceedings  before  him 
authorized  by  law,  such  party  can  only  be  discharged  in  one 
of  the  following  cases : 

1.  When  the  jurisdiction  of  such  court  has  been  exceeded 
either  as  to  matter,  place,  sum  or  ]jerson. 

2.  Where,  though  the  original  imprisonment  was  lawful, 
yet  by  some  subsequent  act,  omission  or  event,  the  party  has 
become  entitled  to  his  discharge. 

3.  Where  the  process  is  defective  in  some  matter  or  sub- 
stance required  by  law,  rendering  such  process  void. 

4.  Where  the  process,  though  in  proper  form,  has  been 
issued  in  a  case,  or  under  circumstances  not  allowed  by  law. 

5.  Where  the  person  having  the  custody  of  the  prisoner 
under  such  order  or  jorocess,  is  not  the  person  authorized  by 
law  to  detain  him. 

6.  Where  the  j^rocess  is  not  authorized  by  any  judgment, 
order  or  decree,  or  by  any  provision  of  law. 

§  3745.  But  the  court,  judge  or  chancellor,  may  in  all 
cases  previous  to  a  trial  and  conviction,  on  a  hearing  upon  a 
writ  of  habeas  corpus,  admit  the  party  to  bail  in  bailable  cases. 

§  3746.  If  it  appear  that  the  jDarty  has  been  legally  com- 
mitted for  a  criminal  offence,  or  if  he  appear  by  the  testimo- 
ny offered  with  the  return,  or  upon  the  hearing  thereof,  to  be 
guilty  of  such  an  offence,  although  the  commitment  be  irreg- 
ular, he  may  be  remanded  to  the  custody,  or  placed  under 
the  restraint  from  which  he  Avas  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled  there- 
to ;  and  if  not  so  entitled,  he  must  be  committed  to  the  cus- 
tody of  the  proper  of&cer  or  person. 

§  3747.  No  person  who  has  been  discharged  upon  a  ha- 
beas corpus,  can  be  again  imprisoned,  restrained,  or  kept  in 
custody  for  the  same  cause,  unless  he  is  indicted  therefor  ;  or 
after  a  discharge  for  defect  of  proof,  is  again  arrested  on  suf- 
ficient proof,  and  committed  by  legal  process  for  the  same 
offence. 

§  3748.  Any  sheriff,  other  officer,  or  person  having  the 
custody  of  a  party  produced  on  habeas  corpus,  who  detains 
him  after  an  order  of  the  court,  judge  or  chancellor,  for  his 
discharge  or  enlargement,  or  who  afterwards  arrests  him 
without  a  legal  and  proper  cause,  warrant  or  other  precept, 
must,  on  conviction,  be  fined  not  less  than  fifty  or  more  than 
five  hundred  dollars,  and  is  also  responsible  in  a  civil  action 
for  any  damages  such  party  may  have  sustained. 

§  3749.  Any  officer  who  refuses  or  neglects  for  six  hours, 
to  deliver  a  true  copy  of  the  order,  writ,  warrant,  or  process, 
by  which  he  detains  any  prisoner,  either  to  such  prisoner  or 
to  any  person  who  in  his  behalf  applies  for  the  same,  forfeits 
to  the  prisoner  the  sum  of  two  hundred  dollars,  and  is  also 
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guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  fifty  or  more  than  five  hundred  dollars. 

§  3750.  Under  the  provisions  of  the  preceding  section,  no  Not  more 
officer  is  required  to  deliver  more  than  two  copies  of  such  copitsTobe 
warrant,  writ,  order  or  process.  delivered. 

§  3751.  Any  person  to  whom  a  writ  of  habeas  corpus  is  Penalty  for 
directed,  who  refuses  to  receive  the  same,  or  neglects  to  obey  receivTor" 
and  execute  it  according  to  the  provisions  of  this  chapter,  un-  °^^y  ^"'• 
less  sufficient  excuse  is  shown  for  such  refusal  or  neglect,  the 
court,  judge  or  chancellor,  before  whom  the  writ  is  return- 
able, must  forthwith  proceed  by  process  of  attachment,  as  for 
contempt,  to  compel  obedience  to  the  writ,  and  punish  the 
person  guilty  of  such  contempt;  and  such  person   is   also 
guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  fifty  or  more  than  five  hundred  dollars ;  and  is 
also  responsible  in  damages  to  the  party  aggrieved. 

§  3752.  If  such  attachment  is  issued  against  the  sheriff  or  j!^°^^°JJ^j  ^^" 
his  deputy,  it  may  be  directed  to  the  coroner  or  constable,  rected. 
who  is  authorized  to  execite  the  same. 

§  3753.  Every  one  who  has  in  his  custody  or  under  his  changing 
power,  any  person  entitled  to  a  writ  of  habeas  corpus,  who  party  to 
either  before  or  after  the  issue  of  such  writ,  with  the  intent  to  of'habea^'*^^ 
elude  the  service  or  effect  thereof,  transfers  such  person  to  the  con^us. 
custody,  or  places  him  under  the  power  or  control  of  any 
other  person,  or  conceals  him,  or  changes  his  place  of  con- 
finement, forfeits  to  the  person  aggrieved  the  sum  of  five  hun- 
dred dollars,  and  is  also  guilty  of  a  misdemeanor,  and,  on 
conviction,  must  be  fined  not  less  than  fifty  or  more  than  five  Penalty. 
hundred  dollars,  and  may  be  imprisoned  not  exceeding  twelve 
months. 

§  3754.  On  the  failure  of  any  witness  summoned  under  }^.''°esses 

1  ••  l^^•l  11-n  1  1     failing  to  at- 

the  provisions  ol  this  chapter  to  attend,  the  j  udge  or  chancel-  tend. 
lor  must  indorse  such  failure  on  the  back  of  the  subpoena, 
and  deliver  it  to  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  examination  was  had ;  and  the  circuit  court 
must  take  such  proceedings  thereon  as  if  the  witness  had  been 
a  defaulter  in  such  court ;  the  indorsement  of  such  failure  be- 
ing presumptive  evidence  of  the  fact. 

§  3755.  The  witness  may  prove  his  attendance  as  in  other  ^^^^^  p^roved* 
cases  before  the  judge  or  chancellor,  and  may  have  the  same  and  taxed, 
taxed  in  the  bill  of  costs,  where  the  party  is  detained,  on 
charge  of  a  criminal  offence,  and  afterwards  convicted  of  the 
same. 

§  3756.  In  other  cases,  the  court,   judge   or  chancellor,  ^.^omim'^ 
may  impose  the  costs,  or  any  portion  thereof,  on  either  party ;  posed, 
and  if  the  writ  is  returnable  before  a  chancellor  or  judge  of 
the  circuit  court,  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  writ  is  returnable  must  tax  the  costs  thereof, 
and  may  collect  the  same  by  execution. 

§  3757.  For  serving  of  each  writ,  the  officer  serving  the  Fees, 
same  is  entitled  to  one  dollar,  and  five  cents  a  mile,  going  and 
returning,  to  be  proved  before  the  j  udge  of  probate,  or  clerk, 
42 
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Execution 
for  costs. 


When  re- 
turnable. 


Guards. 


Penalty  on 
guard  for 
failing  to  at' 
tend. 


Compensa- 
tion to  sher' 
iff  and 
guards. 


by  his  own  oath  ;  the  judge  of  probate,  clerk  and  justice  of 
the  peace  issuing,  and  ofi&cer  serving  the  subpoenas,  to  the 
same  fees  as  in  other  cases,  which  must  be  taxed  in  the  bill  of 
costs  in  the  case  provided  for  by  section  3755,  and  in  other 
cases  collected  by  execution,  issued  by  the  judge  of  probate. 

§  3758.  In  cases  where  the  writ  is  returnable  before  the 
judge  of  probate,  he  must  tax  the  costs,  and  may,  except  in 
the  case  provided  for  in  section  3755,  issue  execution  for  the 
same. 

§  3759.  Any  execution  for  costs  issued  under  the  last 
three  sections,  except  upon  the  conviction  of  a  criminal  of- 
fence, ma}^  be  made  returnable  at  any  day,  not  less  than  one 
or  more  than  three  months  from  the  date  of  the  issue. 

§  3760.  The  sheriff,  or  other  person  having  charge  of  a 
prisoner,  directed  to  be  brought  on  a  habeas  corpus,  when  the 
charge  is  for  a  criminal  offence,  may  summon  a  suflicient  guard 
to  aid  him  in  conveying  such  prisoner  before  the  court,  judge 
or  chancellor,  before  whom  the  writ  is  returnable,  and  recon- 
veying  him  back  if  he  is  not  discharged. 

§  3761.  Any  person  summoned  as  a  guard,  is  for  disobe- 
dience subject  to  the  same  penalty  as  persons  who  are  sum- 
moned and  refuse  to  aid  the  sheriff  in  conveying  convicts  to 
the  penitentiary. 

§  3762.  The  sheriff  and  guard  are  entitled  to  the  same 
■  compensation  allowed  for  conveying  convicts  to  the  peniten- 
tiary, to  be  paid  in  the  same  manner. 


OF  SPECIAL  PROCEEDINGS   OF  A  CRIMINAL  NATURE. 

Chap.  L  Of  the  coroner's  inquest  and  pi'oeeedings  thereon. 

"  2.  Of  search  warrants. 

'•  3.  Vagrants. 

'•  4.  Proceedings  in  case  of  bastardy, 

"  5.  Absconding  felons. 

"  6.  Fugitives  from  justice  from  other  states. 

CHAPTER  I. 

OF   THE   coroner's   INQUEST    AND   PROCEEDINGS     THEREON. 


Sec. 

3763.  Jury  of  inquest   siunmoned    if 

suspicious  death  has  ocem'red. 
3*764.  Jm'ors  to  be  sworn,  five  required 

to  find  a  verdict. 

3765.  Coroner  may  subpcena  witnesses 

and  call  in  a  physician  to  ad- 
vise professionally. 

3766.  Sheriff  to  serve   subpoenas   and 

coroner  to   return   defaulters 
to  court. 


Sec. 
3767. 


3768. 
3769. 

3770. 


Witness  refusing  to  answer,  held 
to  bail  to  next  court  or  im- 
prisoned ;  fined  if  convicted. 

Jury  to  find  a  verdict  and  make 
an  inquisition. 

Inquisition  to  be  returned  to 
court  and  witnesses  recogniz- 
ed to  appear. 

Party  implicated  in  the  death  to 
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Sec.  Sec. 

be  arrested  by    warrant  and  treasurer   unless  claimed   by 

examined  by  coroner.  representative.    Penalty. 

3771.  Money  fovmd   on   the  person  of    3*772.  Placed  to  account  of  the  county, 
the  deceased,  paid  to   county    37'73.  Paid  to  repi'csentative  if  claimed 

in  six  years. 

§  3763.  When  a  coroner  has  been  informed  that  a  person  J""-?  of  i"- 

11  -I    -M     ^  Til  TT  1  T        •  quest  sum- 

has  been  killed  or  suddenly  died  under  such  circumstances  moned  by 

as  to  afford  a  reasonable  ground  for  belief  that  his  death  has  '^°^'^^^^- 
been  occasioned  by  the  act  of  another  by  unlawful  means, 
he  must  forthwith  summon  a  j  ury  of  six  discreet  household- 
ers of  the  county,  to  appear  before  him  forthwith  at  a  spe- 
cified place,  to  inquire  into  the  cause  of  the  death. 

§  3764.  When  five  or  more  of  the  jurors  appear,  they  g^o^n.^g^e 
must  be  sworn  to  inquire  who  the  person  was,  and  when,  required  to  _ 
where  and  by  what  means  he  came  to  his  death ;  and  to  ren-  diet, 
der  a  true  verdict  thereon,  according  to  the  evidence  offered 
them,  or  arising  from  the  inspection  of  the  body. 

§  3765.  The  coroner  may  issue  subpoenas  for  witnesses,  ^u,^"""^"^^^ 
returiial^le  forthwith,  or  at  such  time  and  place  as  he  may  witnesses 

•     ,       1  .  n  •  ■ ,  and  call  in  a 

appoint ;  he  must  summon  and  examine  as  a  witness  any  physician, 
person  who,  in  his  opinion  or  that  of  any  of  the  jur3^,  has  any 
knowledge  of  the  facts ;  and  he  may  also  summon  as  a  wit- 
ness a  surgeon  or  physician,  who  must,  in  the  presence  of 
the  jury,  inspect  the  body  and  give  a  professional  opinion  as 
to  the  cause  of  the  death. 

§  3766.  The  sheriff  or  any  constable  must  serve  the  sub-  ^'^^^fill 
pcenas,  or  they  may  be  served  by  the  coroner,  and  if  any  subpoenas. 
witness  being   subpcened,  fails  to  attend,  the  coroner  must 
indorse  on  the  subpoena  his  default,  sign  his  name  thereto, 
and  return  the  same  to  the  clerk  of  the  circuit  court  of  the 
county,  within  five  days  thereafter ;  and  such  witness  must 
be  proceeded  against  in  such  court,  in  the  name  of  the  state.  Defaulting 
as  if  he  'vas  a  defaulter  therein  ;  the  indorsement  of  the  coro-  '"''Besses, 
ner  being  presumptive  evidence  of  the  default. 

§  3767.  Any  witness  who  refuses  to  answer  any  question  JJ[s[ng1o'an- 
in  relation  to  the  cause  of  such  death,  except  on  the  ground  swer. 
•  that  it  may  criminate  himself,  is  guilty  of  a  misdemeanor, 
and  must  be  committed  to  jail  by  the  coroner,  unless  he 
gives  bail,  in  the  sum  of  five  hundred  dollars,  to  appear  at 
the  circuit  court  and  answer  such  offence  ;  and  on  conviction 
thereof  must  be  fined,  not  less  than  two  hundred  or  more 
than  five  hundred  dollars ;  and  may  be  imprisoned  not  ex- 
ceeding three  months. 

§  3768.  After  inspecting  the  body  and  1j caring  the  testi-y^';^';4',;'^||l'^ 
inonv,  the  iurv  must  render  their  verdict,  and  certify  it  by  quisitionin 

.«''...''■<  .   .  .  T  1  1  ,  ,  •  i.-      ii         1        writing. 

an  inquisition  m  writing,  signed  by  them,  setting  lortii  wno 
the  person  is,  and  when,  where,  and  by  what  means  he  came 
to  his  death  ;  and  if  his  death  was  occasioned  by  the  act  of 
another  by  unlawful  means,  who  is  guilty  thereof;  and  if 
the  person,  means  or  manner  of  his  death,  or  the  person  by 
whose  act  he  came  to  his  death,  arc  unknown,  the  inquisition 
must  so  state. 
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Inquisition        |  3769.  The  inquisition  thus  taken,  must  be  returned  by 
wftne^sesTe'^  the  corouer  forthwith,  to  the  clerk  of  the  circuit  court  of  the  ■ 
cognized.      couutj ;  and  he  must  also  require  all  material  witnesses  to  > 
enter  into  an  undertaking  to  appear  at  the  circuit  court,  if  in 
session,  or  if  not,  to  the  next  circuit  court,  and  may  require 
security  to  such  undertaking :  and  on  the  failure  of  the  wit- 
ness to  enter  therein,  may  commit  him  until  he  enters  into 
the  same. 
Party  impu-       §  3770.  If  the  jury  iind  that  the  deceased  came  to  his 
vtrdict^a!-''  death  by  the  act  of  another  by  unlawful  means,  the  coroner 
^'^fonl™'^'^'  may  issue  a  warrant  of  arrest  for  such  person,  which  may  be 
warrant,  and  exccutcd  accordiug  to  the  provisions  of  Chapter  third,  of  the 
diSrged.'"'  preceding  Title,  and  the  person  when  arrested,  brought  be- 
fore a  magistrate  of  the  county  in  which  the  inquest  was 
held,  who  must  proceed  to  examine  the  charge,  and  commit, 
bail  or  discharge  the  defendant,  as  upon  a  warrant  of  arrest, 
under  the  provisions  of  such  chapter. 
Money  on         §  3771.  The  coroucr  must,  within  thirty  days  after  an  in- 
the  dec'eTse°d  qucst  ou  a  dead  body,  deliver  to  the  county  treasurer  any 
*°unt'^treal°-  ^ouey  or  othcr  property  which  may  be  found  on  the  body, 
urer.  uulcss  claimed  in  the  mean  time  by  the  legal  representatives 

of  the  deceased ;  if  he  fail   to  do  so,   the  treasurer  may  pro- 
ceed against  him  for  the  amount  or  value  thereof,  on  ten 
days'  notice  to  him  and  his  securities,  or  against  any  of  them 
Penalty.       ggj.yg(3^  therewith ;   and  recover  the  same  with  twenty  per 

cent,  damages  on  the  amount  or  value  of  the  same. 
Howdis-  §  3772.  Upon  the  receipt  of  the  money  by  the  treasurer, 

posed  of.  -j^g  must  place  it  to  the  credit  of  the  county.  If  it  be  other 
property,  he  must,  within  three  months,  sell  it  at  the  court 
house  of  the  county,  at  public  auction,  upon  reasonable  pub- 
lic notice ;  and  must  in  like  manner  place  the  proceeds  to  the 
credit  of  the  county. 
Paid  to  rep-  g  3773.  If  the  money  in  the  treasury  be  demanded  in  six 
on  claim,  ycars  by  the  legal  representatives  of  the  deceased,  the  treas- 
urer must  pay  it  to  them,  after  deducting  the  fees  of  the 
coroner,  expenses  of  sale,  and  five  per  cent,  on  the  balance 
for  the  treasurer ;  or  it  may  be  paid  at  any  time  thereafter,' 
upon  the  order  of  the  county  commissioners. 
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Sec. 

Z^^i.  Search  warrant,  an  order  to 
search  for  and  bring  personal 
property  before  the  magis- 
trate. 
3*775.  Issued  to  take  stolen  goods  or 
the  instrument  of  a  felony,  or 
property  to  be  used  to  com- 
mit an  offence. 

Only  issued  on  affidavit  showing 
probable  cause. 

Complainant  and  his  witness  ex- 
amined, and  their  depositions 
to  be  reduced  to  writing. 

Depositions  to  set  forth  the  facts. 
3*779.  If  magistrate  think  the  proof  suf- 
ficient, warrant  issued. 

Form  of  warrant. 

Warrant  to  be  executed  by  an 
officer;  he  may  have  assist- 
ance. 

He  may  break  open  doors,  tfcc. 

3783.  May  be  executed  in  the  day  time  ; 

exception. 

3784.  To  be  executed  and  returned  in 

ten  days. 

3785.  OfEcergives  receipt  for  property 

taken. 


3776. 
3777. 


3778. 


3780. 
3781. 


3782. 


Sec. 

3786.  Property    seized    delivered     to 

owner  is  retained  for  the  use 
of  the  court  having  jurisdic- 
tion. 

3787.  Warrant  returned  to  magistrate, 

and  complainant  and  defend- 
ant to  have  copies  of  the  re- 
turn. 

3788.  If   grounds  of  issue    contested, 

testimony  to  be  reduced  to 
writing  and  authenticated. 

3789.  Property  seized  by  mistake,  re- 

stored. 

3790.  Papers,  etc.,    returned  to   court 

having  jurisdiction  of  the  of- 
fence. 

3791.  Fees  paid  for  warrant  and  exe- 

cution before  it  issues,  and 
complainant  pays  all  costs  if 
he  sues  out  warrant  without 
probable  cause. 

3792.  Misdemeanor  to  sue  out  warrant 

maliciously,  &c. 

3793.  Prisoner  may  be  searched  before 

the  magistrate  on  a  charge  of 
felony. 


§  3774.  A  searcli  warrant  is  au  order  in  writing,  in  the 
name  of  tlie  state,  signed  by  a  magistrate,  directed  to  any 
sheriff  or  constable,  commanding  him  to  search  for  personal 
property  and  bring  it  before  the  magistrate. 

§  3775.  It  may  be  issued  on  either  of  the  following  grounds : 

1.  Where  the  property  was  stolen  or  embezzled;  in  which 
case  it  may  be  taken  on  the  warrant,  from  any  house  or  oth- 
er place  in  which  it  is  concealed,  or  from  the  possession  of 
any  person  by  whom  it  was  stolen  or  embezzled,  or  of  any 
other  person  in  whose  possession  it  may  be. 

2.  AVhen  it  was  used  as  the  means  of  committing  a  felony ; 
in  which  case  it  may  be  taken  on  the  warrant  from  any  house 
or  other  place  in  which  it  is  concealed,  or  from  the  posses- 
sion of  the  person  by  whom  it  was  used  in  the  commission 
of  the  offence,  or  of  any  other  person  in  whose  possession  it 
may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the  in- 
tent to  use  it  as  a  means  of  committing  an  indictable  offence, 
or  in  the  possession  of  another  to  whom  he  may  have  deliv- 
ered it,  for  the  purpose  of  concealing  it,  or  preventing  its 
being  discovered ;  in  which  case  it  may  be  taken  on  the 
warrant  from  such  person,  or  from  a  house  or  other  place  oc- 
cupied by  him,  or  under  his  control,  or  from  the  possession 
of  the  person  to  whom  he  may  have  so  delivered  it. 

§  3776.  A  search  warrant  cannot  be  issued  but  upon  pro- 
bable cause,  supported  by  affidavit,  naming  or  describing  the 


Search  war- 
rant defined. 


Grounds  of 
issue. 


Only  i.^sued 
on  affidavit. 
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Contents  of 
the  affidavit. 

Complainant 
and  his  wit- 
nesses exam- 
ined on  oath 
in  writing. 

Contents  of 
the  deposi- 
tions. 


If  grounds 
sworn  to  are 
sufficient  the 
■warrant  is- 
saes. 


Form  of  war- 
rant. 


Officer  to  ex- 
ecute the 
warrant. 


Doors  may 
be  broken 
open. 


Executed  in 
the  day  time. 


Exception. 


person,  and  particularly  describing  the  property  and  the  place 
to  be  searched. 

§  3777.  The  magistrate  must,  before  issuing  the  warrant, 
examine  on  oath  the  complainant,  and  any  witness  he  may 
produce,  and  take  their  depositions  in  writing,  and  cause 
them  to  be  subscribed  by  the  persons  making  them. 

§  3778.  The  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application,  or  probable  cause 
for  believing  that  they  exist. 

§  3779.  If  the  magistrate  is  satisfied  of  the  existence  of  the 
grounds  of  the  a]3plication,  or  that  there  is  probable  grounds 
to  believe  their  existence,  he  must  issue  a  search  warrant 
signed  by  him,  directed  according  to  the  provisions  of  sec- 
tion 3774,  commanding  the  of&cer  forthwith  to  search  the 
person  or  place  named,  for  the  property  specified,  and  to 
bring  it  before  the  magistrate. 

§  3780.  The  warrant  may  be  substantially  in  the  following 
form : 
The  State  of  Alabama,  ) 

County,  j  To  the  sheriff,  or  any  constable  of 
such  county  :  Proof  by  af&davit  having  this  day  been  made 
before  me  by  A.  B.  (the  complainant)  that  (stating  the  par- 
ticular grounds  of  the  application  according  to  section  3775  ; 
or  if  the  affidavits  are  not  positive,  "  that  there  is  probable 
grounds  for  believing  that,"  stating  the  ground  of  the  appli- 
cation in  the  same  manner),  you  are  therefore  hereby  com- 
manded, in  the  day  time,  (or  "  at  any  other  time  of  the  day 
or  night,"  as  the  case  may  be,  according  to  section  3783),  to 
make  immediate  search  on  the  person  of  C.  D.,  (or  "in  the 
house  of  E.  F.,"  or  "in  the  house  situated,"  describing  it,  or 
any  other  place  to  be  searched,  with  reasonable  particularity, 
as  the  case  may  be)  for  the  following  property,  (describing 
it  with  reasonable  particularity)  and  if  you  find  the  same,  or 
any  part  thereof,  to  bring  it  forthwith  before  me  at  (stating 
the  place). 

Dated  the day  of ,  1852. 

L.  M., 
Justice  of  the  Peace  of  said  county. 

§  3781.  A  search  warrant  may  be  serveti  by  the  officers 
to  whom  it  is  directed,  but  by  no  other,  except  in  aid  of  the 
officer,  on  his  requiring  it,  he  being  present  and  acting  in  its 
execution. 

§  3782.  The  officer  may  break  open  an  outer  door  or  win- 
dow of  a  house,  or  any  part  of  a  house,  or  any  thing  there- 
in, to  execute  the  warrant,  if  after  notice  of  his  authority  and 
purpose  he  is  refused  admittance. 

§  3783.  The  magistrate  must  insert  a  direction  in  the  war- 
rant, that  it  be  served  in  the  day  time,  unless  the  affidavits 
are  positive  that  the  property  is  on  the  person,  or  in  the 
place  to  be  searched ;  in  which  case  he  may  insert  a  direc- 
tion that  it  be  searched  at  any  time  in  the  day  or  night. 

S  3784.  A  search  warrant  must  be  executed  and  returned 
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to  tlie  magistrate  wlio  issued  it,  within  ten  days  after  its  Returned  in 
date,  and  after  that  time,  unless  executed,  is  void.  "^"  ^^^^' 

§  3785.  When  an  officer  takes  property  under  the  war-  Receipt  for 
rant,  he  must,  if  required,  give  a  receipt  to  the  person  from  {-[keif*^ 
whom  it  was  taken,  or  in  whose  possession  it  was  found. 

§  3786.  When  the  property  is  dehvered  to  the  magistrate,  Property  so 
he  must,  if  it  was  stolen  or  embezzled,  cause  it  to  be  deliv-  ered'to'^thr 
ered  to  the  owner,  on  satisfactory  proof  of  his  title,  and  his  °^"^''- 
paying  all  fees.     If  it  was  taken  on  a  warrant,  issue  1  on  the 
grounds  stated  in  the  second  and  third  subdivisions  of  section 
3775,  he  must  retain  it  in  possession,  subject  to  the  order  of 
the  court  to  which  he  is  required  to  return  the  proceedings 
before,  or  of  any  other  court  in  which  the  offence  in  respect 
to  which  the  property  was  taken,  is  triable. 

§  3787.  The  officer  must  return  the  warrant  to  the  magis-  Returned  to 
trate,  specifying  in  his  return  with  particularity  the  property  Iratrwho'is- 
taken ;  and  the  applicant  for  the  warrant,  and  the  person  ®"*^^'  '*• 
from  whose  possession  the  property  was  taken,  are  entitled 
to  a  copy  of  the  return,  signed  b}^  the  magistrate. 

§  3788.  If  the  grounds  on  which  the  warrant  was  issued  contestwhen 
be  controverted,  the  magistrate  must  proceed  to  hear  the  tes-  fgsue^a'iecon- 
timony,  which   must  be   reduced  to  writing,  and   authenti-  troverted. 
cated,  in  the  manner  prescribed  in  section  3777. 

§  3789.  If  it  appear  that  the  property  is  not  the  same  as  Property  re- 
that  described  in  the  warranty,  or  that  there  is  no  probable  the'same  de- 
cause  for  believing  the  existence  of  the  grounds  on  which  scribed  in  the 

.  9       -,  .  v.  .  ,  warrant. 

the  warrant  issued,  the  magistrate  must  direct  it  to  be  re- 
stored  to  the  person  from  whom  it  was  taken. 

§  3790.  The  magistrate  must,  if  the   property  is  not  di- papers  re- 
rected  to  be  restored  under  the  provisions  of  the  preceding  com-tliaving 
section,  annex  together  the  search  warrant,  the  return,  and  jurisdiction. 
the  depositions,  and  return  them  to  the  circuit  court  having 
jDOwer  to  inquire  into  the  offence  in  resj^cct  to  which  the 
search  warrant  was  issued. 

§3791.  The  complainant  must  pay  the  fees  of  the  war- ^^gg  p^id  be- 
rant  before  he  is  entitled  to  the  same,  and  must  also  pay  ^"j-'f.  '^^"^ 

nrt  -I    •        r'  n  1  •  ^       r>  ^  ,-'-•'01  the  war- 

the  officer  his  fees  for  the  execution,  before  the  same  is  ex-  rant  and 
ecuted,  and  if  on  the  hearing  it  appear  that  there  was  no  againsrcom- 
probable  cause  for  believing  the  existence  of  the  grounds  on  {^'/obawe'^"'' 
which  the  warrant  was  issued,  the  whole  costs  may  be  taxed  t^^wse  shown, 
against  the  complainant,  and  an  execution  issued  therefor, 
returnable  on  any  day  the  magistrate  may  direct. 

§  3792.  A  person  who  maliciously,  and  without  probable  Maliciously 
cause,  procures  a  search  warrant  to  be  issued  and  executed,  waminf 
is  guilty  of  a  misdemeanor. 

§  3793.  When  a  person  charged  with  a  felony  is  supposed  Prisoner  be- 
by  the  magistrate  before  whom  he  is  brought  to  have  upon  tr!ate™nay  be 
his  person  a  dangerous  weapon,  or  any  things  which  may  be  evuicncc  o7 
used  as  evidence  of  tlic  commission  of  tli(>  (jffcnce,  the  mag-  f^^iony- 
istrate  may  direct  him  to  be  searched  in  liis  presence,  and 
such  weapon  or  otlier  thing  to  be  retained,  subject  to  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 
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[title  3, 


VAGRANTS. 


Sec. 

8794.  DefiuitioD  of  the  Avord  vagrant. 

3795.  Arrested  on  justice's  wari-ant. 

3796.  Committed  to  jail,  or  bound  over 

to  good  behavior. 


Vagrant  de- 
fined. 


Warrant  for 
arrest  of. 


Committed 
or  held  to 
bail. 


Sec. 

3797.  Imprisoned  twenty  days  for  sec- 

ond offence. 

3798.  Commitment  to  show  the  time  of 

the  sentence. 


Imprisoned 
twenty  days 
for  second 
offence. 


Commitment 
to  state  the 
time  of  his 
sentence. 


§  3794.  The  following  persons  are  vagrants : 

1.  A  person  who,  not  having  visible  means  to  maintain 
himself,  lives  without  employment. 

2.  A  person  who  abandons  his  wife  and  family,  leaving 
them  without  an  adequate  support,  and  in  danger  of  becom- 
ing a  burthen  on  the  public. 

3.  Keepers  of  houses  of  prostitution,  and  common  prosti- 
titutes,  who  have  no  lawful  employment  whereby  to  main- 
tain themselves. 

4.  Any  able  bodied  person  who  is  found  begging. 

5.  Common  gamblers,  and  persons  who  go  from  place  to 
place  for  the  purpose  of  gaming. 

§  3795.  When  any  such  person  is  found,  any  justice  of 
the  county  must,  upon  a  complaint  made  on  oath,  or  on  his 
own  knowledge,  issue  his  warrant  to  the  sheriff  or  any  con- 
stable, to  bring  such  person  before  him. 

§  3796.  If,  upon  an  examination,  and  hearing  of  the  testi- 
mony, it  appears  to  the  justice  that  such  person  is  a  vagrant, 
he  must  commit  him  to  jail  for  ten  days,  unless  he  give  se- 
curity in  the  sum  of  two  hundred  dollars  for  his  good  behav- 
ior for  the  term  of  twelve  months ;  which  undertaking  or 
bond  must  be  returned  by  the  justice  to  the  clerk  of  the 
circuit  court,  and  the  amount  thereof  is  forfeited  to  the  coun- 
ty, if  within  that  time  he  abandons,  or  fails  without  a  good 
excuse,  to  support  his  family,  or  commits  any  indictable 
offence. 

§  3797.  If  such  person  is  brought  before  a  justice  and 
convicted  of  vagrancy  the  second  time,  and  for  each  subse- 
quent offence,  he  must  be  committed  to  jail  for  twenty  days, 
and  no  bond  can  in  such  case  be  taken ;  and  during  one  half 
of  the  time  of  his  confinement,  he  must  be  fed  on  bread  and 
water. 

§  3798.  The  commitment,  in  all  cases,  must  direct  the 
confinement  of  the  vagrant  for  the  number  of  days  to  which 
he  is  sentenced,  and  until  he  pays  the  costs,  or  is  otherwise 
discharged  by  law. 
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PROCEEDINGS   IN   CASES   OF   BASTARDY. 


Sec.  Sec. 

3799.  Reputed  father  of  bastard  arrest- '  3810. 
ed   on   the   complaint   of  the 
mother.  3811. 

8800.  Held  to  bond  to  appear  at  com-t 

and  answer.  3812. 

3801.  Justice   to   return   the   bond  to 

court.  3813. 

3802.  Reputed   father  imprisoned    on 

default  of  bond.  3814. 

3803.  Justice   or   clerk   to   issue   sub- 

pcenas.  3815. 

3804.  Judgment  conditional  in  default 

of  appearance  and  writ  of  ar- 
rest, i  3816. 
8805.  Defendant  discharged  on  bail  of 

one  thousand  dollars.  3817. 

3806.  On  appearance,  issue  made  up 

for  trial.  3818. 

3807.  Either  party  may  be  examined. 

3808.  Bond  required  to  support   and  . 

educate  the  child,  if  defendant    3819. 
found  guilty. 

3809.  Judgment  for  a  sum  that  will  |  3820. 

produce  an  mterest  sufficient  to 
support  the  child,  on  failure  to    3821. 
give  bond.  3622. 


Execution  on  the  bond  on  failure 

to  make  payments. 
Bond  may  be  filed  with  judge  of 

probate  after  court. 
Defendant  discharged   on  filing 

bond. 
Proceedings  when  defendant   is 

not  found. 
Discharged,   when   so   arrested, 

on  giving  bond,  &c. 
Money  collected  on  the  bond  ap- 
plied  to   the   su])port  of  the 

chUd. 
Such  pajTuent  not   made   after 

giving  bond. 
Guai'dian   appointed  to   receive 

the  chUd's  money,  <fcc. 
Bond   vacated  by  the  death  of 

the   chUd  or  marriage  of  the 

parents. 
Complainant  pays  costs  on  ver- 
dict for  the  defendant. 
The   state  and  the  accused  are 

the  parties  to  the  record. 
Either  party  may  appeal. 
Fees  of  officers  in  such  cases. 


§  3799.  When  any  single  woman,  pregnant  witli  or  deliv- 
ered of  a  bastard  cliild,  makes  complaint  on  oath  to  any  jus- 
tice of  the  county  where  she  is  so  pregnant  or  delivered, 
accusing  any  one  of  being  the  father  of  such  child,  such  jus- 
tice must  issue  a  warrant  against  such  person,  and  cause  hun. 
to  be  brought  before  him. 

§  3800.  He  must  then,  in  the  presence  of  the  accused, 
examine  the  complainant  respecting  the  charge,  and  if  suffi- 
cient evidence  appears,  must  require  the  accused  to  enter  into 
bond,  with  sufficient  security,  in  the  sum  of  one  thousand 
dollars,  to  be  approved  by  such  justice,  payable  to  the  state 
of  Ala]3ama,  and  conditioned  that  the  accused  will  appear  at 
the  next  term  of  the  circuit  court  of  such  county. 

§  3801.  Such  justice  must  return  such  bond  and  complaint 
to  the  clerk  of  the  circuit  court,  by  the  first  day  of  the  term 
at  which  the  accused  is  bound  to  appear. 

§  3802.  On  the  failure  to  give  the  bond  as  required,  the 
justice  must  commit  the  accused  to  jail  until  he  gives  the 
same,  or  is  otherwise  discharged  by  law. 

§  3803.  The  justice  of  the  peace  before  the  return  of  the 
bond,  or  the  clerk  of  the  circuit  court  after  the  return,  must, 
on  the  application  of  the  complainant  or  the  accused,  issue 
subpoenas  for  witnesses. 

§  3804.  If  the  accused  does  not  appear,  his  bond  is  for- 
feited, and  a  conditional  judgment  may  be  rendered  thereon, 
and  the  like  proceedings  had  as  in  case  of  the  forfeiture  of 


Warrant  to 
take  reputed 
father  on 
complaint  of 
the  mother. 


Bond  to  ap- 
pear at  court 
to  answer  the 
charge. 


Bond  return- 
ed to  court. 


Committed 
in  default  of 
bond. 


Subprenas 
for  witnesses. 


Proceedings 
in  default  of 
appearance. 
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bonds  for  indictable  offences ;    and  the  clerk  must  issue  a 
writ  of  arrest,  as  in  criminal  cases  on  indictment  found. 
-,.  .       ,        §  3805.  The  sheriff,  on  arrestinp;  the  defendant  on  such 

Discharged  o  ti  i   •  -\   ■  •     •  i      -i     n        t  • 

on  giving  bail  writ  of  arrcst,  may  discharge  him  on  his  giving  bail  lor  his 

sand^doUaTs.  appcaraiice  at  coart  in  the  sum  of  one  thousand  dollars,  to 

answer  a  complaint  of  bastardy ;  and  if  such  bond  is  forfeited, 

a  conditional  judgment  may  be  rendered  thereon,  a  writ  of 

arrest  issue,  and  the  same  proceedings  had  as  often  as  may 

be  necessar}^ 

Issue  made        §  3806.  The  court,  on  the  appearance  of  the  accused,  must, 

up.  if  he  demand  it,   cause  an  issue  to  be  made  up,  to  ascertain 

whether  he  is  the  real  father  of  the  child  or  not. 
Each  party        §  3807.  Ou  the  trial  of  such  issue,  the  accuser  and  accused 
examined.     ^^^  eacli  entitled  to  their  oath. 

If  defendant       §  3808.  Ou  the  trial  of  such  issue,   if  found  against  the 

fo^sup'po??    defendant,  judgment  must  be  rendered  against  him  for  the 

quired.'''^  '*^'  costs,  and  he  must  also  be  required  to  enter  into  bond  and 

security,  to  be  approved  by  the  judge,  in  the  sum  of  one 

thousand  dollars,  payable  to  the  state,   and  conditioned  to 

pay  such  sum,  not  exceeding  fifty  dollars  a  year,  as  the  court 

may  prescribe,  on  the  first  Monday  in  January  in  each  j^ear, 

for  ten  years,  'to  the  judge  of  probate  of  the  county,  for  the 

support  and  education  of  the  child,  which  bond  must  be 

recorded. 

Judgment         §  3809.  Ou  failure  to  give  such  bond,  the  court  must  ren- 

fn°g'^sonfau-"  dcr  judgment  against  the  defendant  for  such  sum  as  at  legal 

ure  to  give    interest  will  produce  the  amount  directed  to  be  paid  yearly ; 

and  he  must  also  be  sentenced  to  imprisonment  for  one  year, 

unless  in  the  meantime  he  execute  the  bond  required,  or  pay 

the  judgment  and  costs,  and  at  the  end  of  such  time  must  not 

be  discharged,  but  kept  in  jail  until  he  has  given  such  bond 

or  paid  such  judgment  and  costs,  or  is  discharged  by  law  as 

an  insolvent  debtor. 

Execution  on      g  3810.  If  such  boud  is  givcn,  on  failure  to  make  any  of 

make  pay-    the  paymciits  required,  to  the  judge  of  probate,  on  the  first 

ments.         Moiiday  in  January  in  each  year,  execution  may  issue  for 

such  amount  against  all  the  obligors  to  the  bond,  on  the 

application  of  the  judge  of  probate,  which,  when  collected, 

must  be  paid  to  him. 

Bondmaybe      §  3811.  If  such  boud  is  uot  givcu  bcforc  the  adjournment 

given  after    of  court,  it  iiiav  bc  sivcn  at  any  time  before  the  term  of  im- 

court,  and  .  '  -^  .         o  J 

filed  with  prisonment  expires,  and  m  such  case  must  be  approved  by 
bate.*^  °^ '^'°"  the  judge  of  probate,  and  recorded  and  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  and  execution  may  issue  there- 
on from  time  to  time,  as  under  the  provisions  of  the  preced- 
ing section,  and  the  amount,  when  collected,  paid  to  the 
judge  of  probate. 
On  fliin  §  3812.  In  the  case  provided  for  in  the  preceding  section, 

bond  and  the  defendant  must  be  discharged  from  imprisonment  on 
defendan°t^  ^  payment  of  the  costs,  and  the  judgment  against  him  is  dis- 
discharged.    charged. 

§  3813.  If  the  accused  does  not  appear,  after  the  return  of 
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two  writs  of  arrest  against  him  not  found  by  tlie  sheriff  of  Proceedings 
the  county  in  which  the  court  to  which  the  complaint  is  danTisnor 
returned  is  held,  the  facts  stated  in  the  complaint  must  be  ^°™''- 
taken  as  admitted,  and  judgment  rendered  against  the  accus- 
ed, as  provided  for  by  section  3809 ;  and  at  any  time  before 
the  payment  of  such  judgment,  the  defendant  may  be  arrested 
by  a  writ  of  arrest  thereon,  directed  to  the  sheriff,  command- 
ing him  to  take  the  defendant  and  imprison  him  in  jail  one 
year,  and  afterwards  until  he  is  otherwise  discharged  by  law. 

§  SSltt.  In  the  case  provided  for  in  the  preceding  section,  how  dis- 
the  defendant  can  be  discharged  from  imprisoment  by  the  wifen^arrest- 
payment  of  the  judgment  or  executing  the  bond,  in  conform-  ^'^• 
ity  with  the  provisions  of  section  3808. 

§  3815.  The  amount  collected  on  the  forfeiture  of  any  bond  ^ipney  re- 
for  the  appearance  of  the  defendant,  and  on  the  judgment  bond  to  be 
rendered  against  him,  must  be  paid  into  the  county  treasurj^,  po??  tteTwid 
and  the  interest   thereof,    not   exceeding   the   yearly   sum 
directed  to  be  paid  by  the  court,  must  be  paid  to  the  judge 
of  probate  for  the  support  and  education  of  the  child. 

§  3816.  But  such  payment  must  not  be  made  after  the 
defendant  gives  the  bond  required  by  section  3808. 

§  3817.  The  judge  of  probate  must  appoint  a  guardian  for  Guardian  for 
such  child,  and  upon  his  giving  bond  and  security  as  other  ^^^  '^^^^' 
guardians,  the  amount  received  by  the  judge  of  probate  must 
be  paid  to  him. 

§  3818.  If  the  child  is  not  born  alive,   or  if,  being  born  Bond  vaca- 
ahve,   it  dies,  or  on  the  marriage  of  the  mother  and  the  of  the^ child 
reputed  father,   on  the  ascertainment  of  such  facts  by  the  °f  paTenu* 
judge  of  probate,  on  motion  to  the  circuit  court,  and  proof 
thereof,  an  entij  of  record  must  be  made  thereof,  and  the 
bond  be  declared  void,  the  judgment  vacated,  and  the  por- 
tion of  such  judgment  paid  in  the  county  treasury  must  be 
paid,  on  the  certificate  of  the  clerk  of  the  circuit  court  of  the 
vacation  of  such  judgment,  to  the  defendant. 

§  3819.  In  case  the  issue  provided  for  by  section  3806  is  So^al'" 
found  against  the  complainant,  judgment  for  costs  must  be  fen^ant. 
rendered  ao;ainst  her. 

§  3820.  The  proceedings  in  bastardy  are  conducted  in  the  Parties  on 
name  of  the  state  as  plaintiff,  and  the  accused  as  defendant.     "'®  ''^'^°'"''" 

§  3821.  Either  party  may  appeal  to  the  supreme  court  Appeals, 
within  thirty  days  after  judgment.  If  the  appeal  is  taken  by 
the  state,  the  complainant  must  give  security  for  the  costs  of 
the  appeal  if  the  judgment  is  aflirmed;  and  the  defendant 
also,  if  the  appeal  is  taken  by  him,  must  give  the  same  secu- 
rity, to  be  approved  b}^  the  clerk  of  the  circuit  court,  the 
names  of  the  securities  certified  with  the  record  to  the  appel- 
late court,  and  execution  may  issue  for  the  costs  of  the 
appeal  against  them  from  such  court,  if  the  judgment  of  the 
circuit  court  is  afl&rmed. 

§  3822.  Fees. 

Issue  of  warrant $  1  00  Fees. 

Taking  examination 50 
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Executing  warrant $  0  50 

Solicitor's  fee  on  conviction 10  00 


CHAPTER  V. 


ABSCONDING  FELONS. 


Sec.  3823.  Governor  to  offer  reward  for  absconding  felon. 


Reward  for 
absconding 
felon. 


§  3823.  When  any  person  duly  cliarged  with  the  commis- 
sion of  a  capital  offence,  absconds  before  being  arrested  to 
answer  the  same,  the  governor  is  authorized  to  offer,  by  pro- 
clamation, a  reward  of  not  exceedino-  four  hundred  dollars 
for  his  apprehension,  within  five  years  from  the  date  of  such 
proclamation ;  and  to  draw  upon  the  treasury  for  the  amount 
of  such  reward,  when  necessary  to  be  paid. 


CHAPTER  YI. 


FUGITIVES   FROM   JUSTICE    FROM   OTHER   STATES. 


Sec.  Sec. 

3824.  Fugitives   from  other  states  de- 

livered up  when  demanded  by 

the  executive  authority.  3832. 

3825.  Magistrate  may  issue  a  warrant 

for  one  so  charged. 

3826.  Proceedings  same  as  on  examiu-    3833. 

ation,  &e.,  for  an  offence  com- 
mitted here,    except    that  a 
copy  of  the  record  is  conclu-    3834. 
sive  evidence. 

3827.  If  charge   sustained,  party  com-   3835. 

mitted  to  await  a  requisition, 
allowing  a  reasonable  time. 

3828.  Fugitive  so  arrested,  admitted  to    3836. 

bail  for  bailable  offences. 

3829.  Party  ari'csted  then  discharged, 

unless  a  requisition  is  made.      SSoT. 

3830.  Jail  fees  to  be  paid  in  advance. 

3831.  Forfeiture  of  bondto  be  returned 


by  magistrate,  and  judgment 
entered  by  the  court. 

On  the  expiration  of  the  time, 
party  dischai'ged  bomid  over 
again. 

Person  prosecuted  or  imprisoned 
here,  may  be  delivered  up  at 
the  discretion  of  the  governor. 

Sheriff,  coroner,  &c.,  to  execute 
governor's  warrant. 

Arrest  made  in  any  part  of  the 
state,  and  aid  may  be  called 
for  by  the  officer. 

Officer  in  executing  warrant,  is 
governed  by  the  rules  of  ex- 
ecution of  criminal  process. 

Jailors  to  receive  and  keep  the 
prisoners. 


Fugitives 
from  other 
states  deliv- 
ered up  on 
demand. 


Magistrate 
may  issue 
warrant  for 
arrest, 


§  3824.  Any  person  charged  in  any  state  or  territory  of 
the  United  States,  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  this  state,  must,  on 
the  demand  of  the  executive  authoritj^  of  the  state  or  territo- 
ry from  which  he  fled,  be  delivered  up  by  the  governor  of 
this  state,  to  be  removed  to  the  state  or  territory  having  juris- 
diction of  such  crime. 

§  3825.  A  magistrate  may  issue  a  warrant  for  the  appre- 
hension of  a  person  so  charged,  who  shall  flee  from  justice 
and  be  found  in  this  state. 
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§  3826.  The  proceedings  for  the  arrest  and  commitment  of  An-est  and 

,1  TT  -11  j.*-ij_ii  commitment. 

the  person  charged,  are  m  ail  respects  smiilar  to  those  pro- 
vided in  this  code  for  the  arrest  and  commitment  of  a  person 
charged  with  an  indictable  offence,  except  that  an  exempli- 
fied copy  of  an  indictment  found,  or  other  judicial  proceed- 
ings had  against  him  in  the  state  or  territory  in  which  he  is 
charged  to  have  committed  the  offence,  must  be  received  as 
conclusive  evidence  before  the  magistrate. 

§  3827.  If  from  the  examination,  it  appears  that  the  per-  committed 
son  charged  has  committed  the  crime  alleged,  the  magistrate  qui'sition  of " 
must,  by  warrant,  reciting  the  accusation,  commit  him  to  jail  "^"^  governor 
for  a  time  specified  in  the  warrant,   which  the  magistrate 
deems  reasonable,  to  enable  the  arrest  of  the  fugitive  to  be 
made,  under  the  warrant  of  the  executive  of  this  state,  on  the 
requisition  of  the  executive  authority  of  the  state  or  territory 
in  which  he  committed  the  offence,  unless  he  give  bail  as  pro- 
vided in  the  next  section,  or  until  he  is  legally  discharged. 

§  3828.  The  magistrate  must,  unless  the  offence  with  which  Admitted  to 
the  fugitive  is  charged  is  shown  to  be  an  olfence  punishable  bie  offences." 
capitally  by  the  laws  of  the  state  in  which  it  was  committed, 
admit  the  person  arrested  to  bail  by  bond  or  undertaking, 
with  suf&cient  securities,  and  in  such  sum  as  he  deems 
proper,  for  his  ajipearance  before  him  at  a  time  specified  in 
such  bond  or  undertaliing,  and  for  his  surrender,  to  be  ar- 
rested upon  the  warrant  of  the  governor  of  this  state. 

§  3829.  The  person  arrested  must  be  discharged  from  cus-  Discharged 
tody  on  bail,  unless  before  the  expiration  of  the  time  desig-  manded?  ^'^' 
nated  in  the  warrant,  bond,  or  undertaking,  he  be  arrested  un- 
der the  warrant  of  the  governor  of  this  state. 

§  3830.  jSTo  jailor  is  bound  to  receive  any  person  commit-  Jaiifees. 
ted  under  a  warrant  issued  under  the  provisions  of  this  chap- 
ter, until  his  jail  fees  for  the  time  specified  in  such  warrant 
are  paid  in  advance. 

§  3831.  If  the  fugitive  is  discharged  on  bail,  and  fails  to  Forfeiture  of 
appear  or  surrender  himself  according  to  his  bond  or  under- 
taking, the  magistrate  must  indorse  thereon  '^  forfeited,"  sign 
his  name  thereto,  and  return  it  to  the  clerk  of  the  circuit 
court  by  the  first  daj'  of  the  next  term,  and  a  conditional 
judgment  must  be  rendered  thereon  and  proceedings  had,  as 
in  case  of  bonds  or  undertakings  forfeited  in  that  court ;  the 
indorsement  of  the  magistrate  being  presumptive  evidence  of 
the  forfeiture. 

§  3832.  At  the  expiration  of  the  time  specified  in  the  war-  on  expira- 
rant,  the  magistrate  may  discharge  or  recommit  him  toatimedis- 
further  day,  or  may  take  bail  for  his  appearance  and  surren-  recommitted. 
der,  as  provided  in  section  3828  ;  on  his  appearance,  or  if  he 
has  been  bailed  and  appear  according  to  the  terms  of  his  bond 
or  undertaking,   the  magistrate  may  either  discharge  him 
theiefor,  or  may  require  him  to  enter  into  a  new  bond  or  un- 
dertaking, to  appear  and  surrender  himself  at  another  day. 

§  3833.  A  person  against  whom  any  prosecution  has  been  Governor 
instituted  under  the  laws  of  this  state,  for  an  indictable  oftence,  ITp  a  prisoner 
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under  prose- 
cution here. 


Warrant;  to 
whom  direct- 
ed. 


When  exe- 
cuted. 


Authority  in 
executing, 
and  liabiUty. 


Jailors  to 
keep  him  if 
requested. 


may  be  surrendered  or  not,  at  the  discretion  of  the  governor, 
before  he  has  been  tried  or  discharged,  or  if  convicted,  pun- 
ished therefor, 

§  8834.  A  warrant  from  the  executive  may  be  directed  to 
the  sheriff,  coroner,  or  any  other  person  whom  he  may  think 
fit  to  entrust  wdth  the  execution  of  the  same. 

§  8835.  Such  warrant  authorizes  the  of&cer  or  person  to 
whom  it  is  directed,  to  arrest  tlie  fugitive  at  any  place  within 
the  state,  and  to  require  the  aid  of  all  sheriffs  and  constables 
to  whom  the  same  is  shown,  to  aid  and  assist  in  the  execution 
thereof. 

§  3836.  Every  such  of&cer  or  person  has  the  same  author- 
ity in  arresting  the  fugitive  to  command  assistance  therein,  as 
sheriffs  and  other  ofl&cers  by  law  have  in  the  execution  of 
criminal  process,  directed  to  them,  with  the  like  penalties  on 
those  who  refuse  their  assistance. 

§  8837.  The  officer  or  person  executing  such  warrant,  may, 
when  necessary,  confine  the  prisoner  arrested  by  him  in  the 
jail  of  any  county  through  which  he  may  pass ;  and  the 
keeperof  such  jail  must  receive  and  safely  keep  the  prisoner, 
until  the  person  having  charge  of  him  is  ready  to  proceed  on 
his  route ;  such  person  being  chargable  with  the  expenses  of 
keeping. 


JAILS  AND  THE    PENITENTIARY. 


Chap.  1.  Jails,  jailors  and  prisoners. 
"       2.  The  peuitentiaiy. 


CHAPTER  I. 


JAILS,   JAILORS   AND    PRISONERS. 


Sec. 

8838.  Who    to   be   imprisoned  in  the 
county  jail. 

3839.  Sheriff  is  the  jailor  and  may  ap- 

point a  deputy,  for  whom  he 
is  responsible. 

3840.  Separate   apartments    for  males 

and  females. 

3841.  Orders  of  commitment  to  be  filed 

and  kept  by  the  jailor. 

3842.  Jails,    prisoners   and   orders   of 

commitment  to  be   delivered 
to  successor  on  vacating  office. 

3843.  Failure  to  do  so  indictable;  fine. 

3844.  Prisoners  supported  by  the  jail- 

or, or  supply  themselves. 

3845.  Jailor  not  to  furnish  liquors,  &c. 

Penalty. 

3846.  Convict  to  pay  his  jail  fees. 

3847.  Additional  clothmg  supplied  by 


Sec. 

the  jailor  at  the  expense  of 
the  county. 

3848.  Guard  for  jail   employed   when 

necessary. 

3849.  Prisoner    to    be    committed   to 

nearest  secure  jail. 

3850.  Prisoners  removed  by  order  of 

the  judge   to  a   secure   jail, 
■when  county  jail  insecure. 

3851.  Prisoner  guarded  on  removal. 

3852.  Pi^isoners  removed  if  jail  endan- 

gered by  fire. 

3853.  Prisoner  whose  health  is  being in- 

j  ured  removed  on  warrant  from 
the   circuit  or  probate  judge. 

3854.  Prisoner  to   be  guarded  in  such 

cases. 

3855.  These  provisions  to     apply    to 

United  States  prisoners. 
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Sec. 

38.56.  Escapes  of  such  prisoners.    Pen- 
alty. 

3857.  Sheriff  to  furnish  the  circuit  court 

with  a  list  of  prisoners  in  cus- 
tocly._ 

3858.  Fees  paid  by  plaintiff  for  prison- 

er under  civil  process. 


Sec. 

3859.  Jailor  to  receive  and  keep  United 

States  prisoners. 

3860.  Same  penalties  for  their  escape 

as  in  other  eases. 

3861.  Marshal  to  pay  the  jail  fees. 

3862.  Jailor  to    supply    slaves    with 

blankets. 


§  8838.  The  county  jail  is  used  as  a  prison:  prison; for 

1.  For  the  safe  keeping  of  persons  committed  for  trial  on  ""'^'^^pers  ns 
indictable  offences. 

2.  For  the  confinement  of  persons  sentenced  to  imprison- 
ment therein,  upon  conviction  for  offences  punishable  by 
imprisonment  in  the  county  jail. 

3.  For  the  safe  keeping  of  persons  sentenced  to  imprison- 
ment in  the  penitentiar}^,  until  their  removal  thereto. 

4.  For  the  confinement  of  persons  committed  on  contempt, 
or  on  civil  process. 

5.  For  the  safe  keeping  of  persons  committed  in  default 
of  security  to  appear  as  witness,  in  a  criminal  case. 

6.  For  the  safe  keeping  or  confinement  of  any  person 
charged  or  convicted  of  a  criminal  offence  against  the  United 
States. 

7.  For  the  safe  keeping  or  confinement  of  persons  com- 
mitted in  any  other  case,  under  the  authoritj'  of  laAv. 

§  3839.  The  sheriff  of  tlie  county  has,  except  in  cases  ofh-  sheriff  is  the 
erwise  provided  by  law,  the  custody  and  charge  of  the  jail'''*' """^ 
in  his  county,  and  of  all  prisoners  committed  thereto,  and 
may  appoint  a  jailor,  for  whose  acts  he  is  civilly  responsible. 

§  3840.  Male  and  female  prisoners,  except  husband  and  females  °kept 
wife,  must  not  be  kept  in  the  same  room.  apart. 

§  3841.  The  order  or  process  by  Avhich  any  prisoner  is  warrants, 
committed  to  or  discharged  from  jail,  or  an  attested  copy  fiTed  and 
thereof,  must  be  regular!}^  filed  in  its  order,  and  safely  kept  ''^p'- 
by  the  sheriff"  or  jailor,  under  his  direction. 

§  3842.  Upon  the  resignation,  death,  removal  from  office  Ja".  prison- 
or  expiration  of  the  term  of  office,  of  any  sheriff,  or  coroner  commitment, 
acting  as  sheriff",  such  order  or  process,  the  jail  and  the  pris-  ed'to'^lucces- 
oners    therein,  with  every   thing  belonging  or  pertaining  ^or. 
thereto,  must  be  delivered  over  to  the  successor  of  such  sheriff' 
or  coroner,   or  any  person  duly  authorized  by  law  to  take 
charge  of  said  jail. 

§  3843.  A  failure  to  comply  with  the  provisions  of  the  Failure  to  do 

<-',.  .  „  T  J-y  ■,     -,         -iJ-  ._so  indictable. 

preceding  section,  after  demand  made  by  the  person  entitled 
to  the  charge  of  such  jail,  by  any  person  having  such  order 
or  jjrocess,  or  in  charge  of  the  jail,  is  a  misdemeanor,  pun- 
ishable, on  conviction,  by  a  fine  not  less  than  three  hundred 
dollars. 

§  3844.  Every  person  committed  to  jail,  may  furnish  his  support  of 
own  support,  under  such  precautions  as  the  jailor  may  see  fm-S"  by 
proper  to  adopt  to  guard  against  escapes ;  and  if  such  sup-  orT'tiT^ 
port  is  not  furnished  by  the  prisoner,  it  must  be  by  the  jailor,  j.^'io'-. 

§  3845.  No  person  confined  in  jail  must,  on  any  pretext,  Furnishing 


when  neces- 
sary. 


672  PART    4.]  JAILS,   JAILORS,    ETC.  [TITLE   4, 

liquors,  &c.,  otlier  tliaii  the  written  order  of  a  physician,  to  the  effect  that 
0  pnsoneis.  ^^  ^^  neccssary  for  the  health  of  such  prisoner,  be  furnished, 
or  allowed  to  receive,  spirituous  or  vinous  liquors ;   and  if 
any  prisoner  in  jail  receives  oris  furnished  with  such  liquor, 
Fine.          witli  the  knowledge  of  the  jailor,  it  is  a  midemeanor,  pun- 
ishable, on  conviction,  by  a  fine  of  not  less  than  one  hundred 
dollars, 
jaufees.           §  8846.  Every  person  committed  to  jail  on  the  charge  of 
a  criminal  offence,  if  convicted,  or  on  conviction  of  a  crimi- 
nal offence,  must,  if  able,  pay  the  fees  for  his  support;  and 
after  conviction  must  not  be  discharged  from  imprisonment, 
•     until  the  same  are  paid,  or  he  is  otherwise  legally  discharged ; 
and  every  jailor  discharging  a  prisoner,  in  such  case,  with- 
out lawful  authority,  is  guilty  of  an  escape,  and  forfeits  all 
right  to  the  payment  of  his  fees  by  the  state. 
Additional         §  3847.  If  from  any  cause  additional  clothing  or  bedding 
tonishe'd'^^by  IS  required,  and  the  prisoner  is  unable  to  furnish  it,  it  must 
jailor.          i^g  supplied  by  the  jailor  at  the  expense  of  the  county. 
Guard  for  jail      8  3848.  The  shcriff  has  authority  when  the  iail  is  insufii- 
cient,  and  there  is  reason  to  apprehend  an  escape,  to  call  out 
such  guards  as  may  be  necessary,  to  be  paid,  on  the  certifi- 
cate of  the  sheriff,  one  dollar  and  fifty  cents  for  each  day's 
service,  out  of  the  county  treasury, 
ifconntyjaii      g,  3849.  lu  all  Criminal  cases,  either  before  or  after  con- 
oner  commit-  viction,  or  in  cases  of  contempt,  if  it  be  shown  to  the  com- 
est  saf«  jail',  mittiug  magistrate,  judge  or  court,  that  the  jail  of  the  county 
to  which  the  commitment  should  be  made  is  insufficient  for 
the  safe  keeping  of  the   prisoner,   the  commitment  in  such 
case  must  be  to   the  nearest  sufficient  jail,  and  should  be 
stated  in  the  warrant ;  or  an  indorsement  to  that  effect  made 
thereon  and  signed  by  the  magistrate ;  or  if  by  a  court  of 
record,  entered  on  the  minutes  thereof,  and  the  jailor  of  the 
county  is  in  such  case  bound  to  receive  and  detain  the  pris- 
oner, on  such  commitment,  or  a  certified  copy  of  such  order. 
Removal  of        |  3850.  If  the  jail  of  any  couiity  is  destroj^ed  or  becomes 
near^eTsuf^  insufficient,    any   circuit  judge  or  judge  of  probate  of  the 
flcient  jau.    ^ouuty  may,  on  the  application  of  the  sheriff,  and  proof  there- 
of, direct  the  removal  of  any  prisoner  to  the  nearest  sufficient 
jail,  indorsing  on  the  order  or  process  by  which  any  person 
is  imprisoned,  to  the  effect,    "that  proof  having  been  made 
that  the  jail  of  the  county  in  which  the  prisoner  was  confined 
was  insufficient  to  keep  him  safely,"  (or  "  is  destroyed,"  as 
the  case  may  be,)  "and  for  that  reason  he  has  ordered  his  re- 
moval to  the  jail  of county  ;"  which  indorsement  must 

be  signed  and  dated  by  such  judge. 
Guards inre-      R  3851.  Guards  uiav  bc  summoued  bv  any  officcr  in  charge 

moving  a  f,  ■  ^  x  ^   ■       v  I 

prisoner.  of  a  prisoucr,  whcu  necessaay  to  remove  him  from  one  county 
to  another,  in  case  of  the  insufficiency  of  the  jail,  removal  of 
the  trial,  or  any  other  cause ;  and  the  sheriff  is  entitled  to 
two  dollars  and  fifty  cents,  his  tolls  and  ferriages,  and  each 
guard  two  dollars,  his  tolls  and  ferriages,  for  each  day's  ser- 
vice, to  be  paid  by  the  county,  if  the  expense  was  occasioned 
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by  there  being  no  jail,  or  an  insufficient  one  therein,  other- 
wise by  state. 

§  3852.  When  a  county  jail,  or  a  building  contiguous  there-  pwsonerg  re- 
to,   is   on  fire,   and  there  is  reason  to  apprehend  that  the  S°dfng«"'''" 
prisoners  may  be  injured  or  endangered,  the  sherifFor  jailor  ^'■°"*^''*- 
may  remove  them  to  a  safe  and  convenient  place,  and  there 
confine  them  so  long  as  it  is  necessary  to  avoid  the  danger. 

§  3853.  When  it  is  made  clearly  to  appear  to  a  judge  of  Pnsoner  re- 
the  circuit  court,  or  judge  of  probate  of  the  county,  that  the  ™roplr  place 
life  of  a  prisoner   confined  in  the  county  jail  is  endangered,  j^'^fast  ^ink-"* 
or  that  his  health  will  be  seriously  affected  by  remaining  ins- 
therein,  such  judge  must,  by  an  order  in  writing,  direct  the 
sheriff  or  jailor  to  remove  such  prisoner  to  some  suitable 
place  as  near  as  maybe  to  the  jail,  and  safely  keep  him  there 
until  his  health  is  sufficiently  restored  to  authorize  his  re- 
commitment. 

§  3854.  To  ensure  the  safe  keeping  of  such  prisoner,  the  ct^ara  for 
sheriff  or  jailor  must  summon  a  sufficient  guard  to  aid  him,  ^^'^  p"*^^^'' 
who  are  entitled  to  one  dollar  and  twenty-five  cents  for  each 
day's  service,  to  be  paid  by  the  state. 

<i  3855.  The  provisions  of  the  two  preceding  sections  do  Not  to  apply 

"  -,       .  ^  j2         1    •         ■     •  1  1  j^.  to  United 

not  apply  to  prisoners  confined  m  jail  under  process  from  states  png- 
any  court  of  the  United  States.  °°®''^- 

§  3856.  If  the  sheriff  or  jailor  negligently  or  voluntarily  Escape  of 
suffer  any  prisoner  to  escape,  during  the  time  he  is  thus  re-  ers-^PeTalty. 
moved  from  the  jail,  he  is  guilty  of  an  escape,  as  if  such  pris- 
oner had  escaped  from  jail;  and  in  case  such  prisoner  is  not, 
as  soon  as  his  health  is  sufficiently  restored  to  render  it  pru- 
dent, re-committed  to  jail  by  the  sheriff  or  jailor,  he  is  guilty 
of  a  misdemeanor,  and,  on  conviction,  must  be  fined  not  less 
than  fifty  or  more  than  five  hundred  dollars. 

§  3857.  It  is  the  duty  of  the  sheriff',  on  the  first  day  of  sheriff  to 
each  circuit  court,  to  certify  to  the  judge  thereof  the  names  fu^^ea^iist of 
of  the  prisoners  in  the  jail  of  his  county  for  any  charge  or  of-  prisoners. 
fence. 

~    §  3858.  Whenever  any  prisoner  is  committed  to  jail  on  Fees  when 
any  civil  process,  his  fees  for  victualling  the  prisoner  must  be  fn'crvirpro. 
paid  weekly;  and  on  failure  so  to  do,  the  jailor  may  discharge ''®^^- 
him,  but  in  such  case  he  is  not  exonerated  from  the  debt, 

§  3859.  The  sheriff  or  jailor  must,  if  the  jail  of  his  county  ui'tedstates 
is  sufficient,  receive  into  his  custody  all  persons  committed  be  rece[vea 
under  any  criminal  charge  or  offence  against  the  United '^"'^ '"^^'' 
States,  and  must  safely  keep  any  such  prisoner  according  to 
the  warrant  or  process  of  commitment,  until  he  is  duly  dis- 
charged by  law. 

§  3860.  The  justice  is  subject  to  the  same  penalties  for  the  Penalties  for 
escape  of  a  prisoner  received  into  jail,  under  the  provisions  '^^"^  ^^'^^p'^- 
of  the  preceding  section,  as  in  case  of  a  prisoner  committed 
under  the  authority  of  this  state. 

§  3861.  When  any  prisoner  is  committed  to  jail  under  the  J="'  'ees,  ac, 
authority  of  the  United  States,  the  marshal  must  become  in-  oners.  ^"^' 
dividually  responsible  to  the  jailor  for  all  jail  fees,  as  well  as 
43 
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the  fifty  cents  a  month  for  the  use  of  the  jail  for  each  prison- 
er, according  to  the  provisions  of  the  resokition  of  the  con- 
gress of  the  United  States,  of  twenty-second  September,  one 
thousand  seven  hundred  and  eighty-nine. 
Blankets  to  g  3862,  Whenever  in  the  opinion  of  the  jailor  the  neces- 
siaves.  sities  of  any  slave  in  jail  requires,  the  jailor  must  furnish  him 
with  two  good  blankets,  for  which  he  must  be  paid  by  the 
owner  or  owners  of  such  slave,  before  he  is  released  from  jail. 


CHAPTER  II. 

the  penitentiary. 

Akticle  1.  Lease  of  the  penitentiary. 

2.  Organization  of  the  penitentiary. 

3.  Powers  and  duties  of  officers. 

4.  Removal  of  prisoners  to  the  penitentiary. 

5.  Police  of  penitentiary  and  punislinient  of  escapes. 

6.  Service  of  process  and  testimony  of  convicts. 

ARTICLE  I. 


Lease  of  ]jenitentiary. 


Sec. 
3863. 

8864. 

3865. 

3866. 

386Y. 

3868. 

3869. 

3870. 
38'71. 

3812. 

3813. 

8874. 

3875. 
8876. 

3877. 
8878. 
3879, 


Governor  to  advertise  for  propo- 
sals for  lease. 

Proposal  to  state  the  sum  offered 
and  names  of  the  securities. 

Advertisement  to  state  last  day 
on  which  proposals  received  ; 
highest  bidder  accepted. 

If  not  a  fit  person,  next  on  the 
list  accepted. 

Governor  to  select  between  equal 
bids. 

No  proposal  requiring  any  pay- 
ment to  be  accepted. 

Governor's  power  of  pardoning 
not  impaired. 

Lessee  to  give  bond  for  the  rent 

Also  for  discharge  of  all  his  du- 
ties. 

Bonds  recorded  in  compti'oller's 
office. 

Governor  may  require  additional 
bond,  and  lease  forfeited  by 
refusal  to  give  it. 

Lessee  evicted  on  failure  to  give 
additional  bond. 

On  failure  to  give  a  bond,  next 
bid  accepted. 

Inventory  and  appraisemen' 
made  by  inspectors,  and  the 
penitentiary  and  property  de- 
livered to  lessee. 

Lessee  the  warden  of  the  pen- 
itentiary. 

His  duties  as  lessee  to  the  con- 
victs. 

He  is  responsible  for  his  agents 
civilly. 


Sec. 

8880.  Liable  for  the  pay  of  the  inspect- 
ors. 

3881.  On  death  of  lessee,  warden  and 

guards  temporarily  appointed  I 
by  the  inspectors. 

3882.  They  are  under  the  control  of  the 

inspectors. 

3883.  Governor  to  advertise  for  sealed  I 

proposals  for  a  lease. 

3884.  Proposals  acted  on  as  in  the  first 

instance. 

3885.  Bond  required,  and  inventory  of 

property  made  as  in  the  for- 
mer case. 

3886.  Inspectors'    authority  lasts    till 

lessee  qualifies. 

3887.  If  no  lease  can  be  made,  warden 

appointed  by  the  governor. 

3888.  Other  officers   govei-ned  by  the 

laws  in  force  previous  to  the 
year  one  thousand  eight  hun- 
dred and  forty-six. 

3889.  Warden,  as  t<»  compensation,  <fee., 

governed  by  same  law. 

3890.  In  such  cases  "treasurer  of  the 

state  pays  the  expenses  of  the 
penitentiary. 

3891.  Death  of  lessee   terminates  the 

lease  and  rent. 

3892.  Lessee  responsible  for  all  repairs, 

and  for  the  property  in  the 
inventory,  in  the  condition  in 
which  it  was  received. 

3893.  Except  in  case  of  inevitable  acci- 

dent. 
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§  3863.  Three  months  before  the  present  lease  of  the  pen-  proposals  for 
itentiary  expires,  and  three  months  before  the  expiration  of  v«-usf/for. 
each  succeeding  lease,  the  governor  must  advertise  in  the 
newspapers  published  at  Montgomery,  Mobile,  Wetumpka, 
Tuscaloosa,  Hunts ville  and  Eufaula,  that  sealed  proposals 
will  be  received  for  the  lease  of  the  penitentiary  for  six  years, 
to  commence  on  the day  of ,  designating  the  day  af- 
ter the  day  on  which  the  lease  of  the  present  and  each  suc- 
ceeding lessee  will  expire. 

§  3864.  The  proposals  must  be  addressed  to  the  governor  contents  of 
at  the  seat  of  government,  must  state  the  amount  proposed  to  p''°p°^'*^^- 
be  paid  for  each  year,  and  must  state  also  the  names  of  the 
persons  whom  the  applicant  will  offer  as  his  securities  for  the 
payment  of  the  rent,  and  the  faithful  performance  of  his  du- 
ties according  to  law. 

§  3865.  The  advertisement  required  by  section  3863,  must  contents  of 
state  a  day,  not  less  than  twenty  or  more  than  thirty  days  tisement ' 
before  the  expiration  of  such  lease,  up  to  which  the  proposals 
must  be  received ;  and  on  that  day,  or  as  soon  thereafter  as 
may  be,  the  proposals  must  be  opened  by  the  governor,  and 
the  proposals  of  the  highest  bidder  accepted  within  twenty 
days  thereafter,  if  in  the  opinion  of  the  governor  he  is  a  fit  Acceptance 
person  to  discharge  the  duties  of  lessee,  and  his  securities  are  of  proposal, 
such  as  to  afford  to  the  state  full  security  for  the  payment  of 
the  rent,  and  the  performance  of  such  duties. 

§  3866.  If  the  highest  bidder  is  not  a  fit  person  to  discharge  Rt  person's 

suchduties,  or  the  securities  named  by  him  are  insufficient,  he  accepted.""*^ 

may  accept  the  proposals  of  the  next  highest  bidder,  and  so  on. 

§  3867.  Between  two  or  more  bids  of  the  same  amount,  the  selection  be- 
es 111-  tween  equal 

governor  may  make  the  selection.  was. 

§  3868.  No  proposals  must  be  received  which  do  not  offer  Proposaisnot 
to  take  the  labor  of  the  convicts  as  a  full  consideration  for  the  an^/pLyment 
lease,  without  any  payment  to  be  made  by  the  state.  required. 

§  3869.  The  lease  does  not  impair  the  power  of  the  gov-  convicts 
ernor  to  pardon  convicts,  or  commute  the  punishment  of  any  pa^i^o^'a.^ 
^  person  according  to  law. 

§  3870.  The  lessee  must  give  bonds  payable  to  the  state  of  Bon^i  ^o""  '^e 
Alabama,  Avith  sufficient  securities,  to  be  approved  by  the 
governor,  conditioned  for  the  payment  of  the  rent  yearly, 
which  must  be  paid  to  the  state  treasurer. 

§  3871.  In  addition  to  the  bonds  required  by  the  preced-  For  perform- 
ing section,  the  lessee  must  also   give  bond   in  the  sum  of  a't^'^eof'^"''^ 
twenty-five  thousand  dollars,  payable  to  the  state  of  Ala- 
bama, with  securities  to  be  approved  by  the  governor,  condi- 
tioned for  the  faithful  performance  of  his  duties  as  such  les- 
see during  his  term. 

§  3872.  The  bonds  required  by  the  provisions  of  this  chap-  Bonds  re- 
ter  must  be  recorded  and  Icept  in  the  office  of  the  comptroller.  *'°'''^®*^" 

§  3873.  The  governor  may  require  additional  bonds  of  the  Additional 
lessee,  whenever,  in  his  opinion,  the  public  interest  demands;  ed"and"ea9e 
and  fkiling  to  give  vsuch  additional  bonds  within  ten  days  ['^.j^'^^'^f'y 
after  such  requisition  is  made,  the  lease  may  be  declared  for- 
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felted,  and  the  governor  must  proceed  as  is  required  in  the 
case  of  the  death  of  the  lessee, 
proceedingg       §  3874.  In  casc  the  lease  is  declared  forfeited,  according 
lessle?'  *'"'    to  the  provisions  of  the  preceding  section,  and  the  lessee  or 
any  other  person  in  possession  of  the  penitentiary,  refuses- 
on  demand  to  deliver  up  the  same  to  the  person  appointed 
by  the  governor,  together  with  the  keys,  and  all  the  prop- 
erty of  the  state,  the  governor  must  issue  his  order  to  the 
sheriff  of  Coosa  county,  commanding  him  to  put  such  person 
in  possession  of  the  same,  which  order  must  be  immediately 
executed  by  such  sheriff;  and  the  lessee,  or  the  person  in 
possession,  so  refusing,  is  guilty  of  a  misdemeanor,  and  on 
conviction  must  be  fined  not  less  than  two  thousand  dollars, 
and  imprisoned  for  twelve  months. 
On  failure  to      §  3875.  If  the  Icsscc  fail  to  give  the  bonds  required  by  this 
MxUi'dac-  chapter,  and  to  take  the  oath  required  by  section  3901,  the 
cepted.        governor  may  accept  the  proposals  of  the  next  highest  bidder. 
Inventory         §  3876.  On  the  approval  of  the  bonds  required  by  this 
SectorsVa°nd  chaptcr,  and  taking  the  oath  prescribed  by  section  3901,  the 
uv°e?edtothe  inspcctors  of  the  penitentiary  must  make  a  correct  inventory 
lessee.         of  all  the  personal  property  belonging  to  the  state,  appertain- 
ing to  the  penitentiary;  make  a  correct  appraisement  of  the 
same,  and  enter  each  article  with  the  appraisement  in  a  book, 
kept  by  them  ;  after  which  they  must  deliver  such  property 
with  the  keys,  and  ail  the  buildings,  to  the  lessee,  on  his 
giving  a  receipt  for  the  property  so  inventoried. 
Lessee  the         §  3877.  The  Icsscc  is,  during  the  continuance  of  his  term, 
pe^nitent°iary!  the  Warden  of  the  penitentiar}^,  and  has  all  the  powers  given 
to,  and  must  discharge  all  the  duties  required  of,  that  officer 
by  law,  and  has  the  sole  authority  in  directing  the  employ- 
ment and  labor  of  the  convicts  within  the  penitentiary,  under 
the  regulations  prescribed  by  law,  and  receiving  to  his  own 
use  the  proceeds  of  such  labor. 
Lessee  to  §  3878.  In  addition  to  the  duties  devolving  on  him  as 

furnish  n  ji        i  j. 

guards.        warden,  the  lessee  must : 

1.  Furnish  at  his  own  expense  a  sufficient  number  of  com- 
petent guards,  the  number  to  be  determined  by  the  board  of 
inspectors. 
Food  cloth-       2.  Supply,  at  his  own  expense,  the  convicts  with  a  suffi- 
™^'  *'■        cienc}''  of  healthy  food,  comfortable  clothing,  beds  and  bed- 
ding, and  medicines  for  the  sick ;  see  that  they  are  properly 
attended  and  their  wants  provided  for  in  sickness ;  and  treat 
them  in  all  respects  v/ith  humanity,  without  imposing  on 
them  more  labor  than  they  are  able  to  perform,  or  labor 
which  is  injurious  to  their  health. 
Chaplain.  3.  To  providc,  at  his  own  expense  a  chaplain,  to  perform 

divine  service  every  Sunday,  and  a  competent  physician  to 
attend  the  sick  convicts. 
To  keep  con-      4.  To  keep  the  convicts  with  safety,  and  to  cause  all  re- 
makerepairs  pairs  to  be  made  which  may  be  necessary  to  effect  that  ob- 
ject. 

5.  To  perform  such  other  duties  as  are  required  by  law  of 
him. 
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§  3879.  The  lessee  is  civilly  responsible  for  the  acts  or  Responsible 
omissions  of  all  persons  employed  by  him.  or  his  agents 

':        §  3880.  He  must  pay  the  inspectors  the  compensation  al-  Payofin- 
j   lowed  them,  and  at  such  times  as  are  prescribed  by  law,  and  ^^^'^^°^^- 
I   failing  to  make  such  payment,  the  same  may  be  recovered  of 
f   him  and  his  securities,  after  demand  made  of  any  of  them 
I   having  three  days'  notice,  by  motion  in  the  circuit  court  of 
Coosa  county,  with  interest,  and  five  per  cent,  damages ;  and 
on  the  trial  a  copy  of  the  bond  certified  by  the  comptroller 
is  evidence, 

§  3881.  In  case  of  the  death  of  the  lessee  before  the  ter-  Death  of  les- 
mination  of  his  lease,  the  inspectors  must  immediately  em-  ^'^^' 
ploy  a  fit  person  to  take  charge  of  the  penitentiary  as  ward- 
en, and  employ  the  other  ofiicers  and  guards,  until  the  ap- 
pointment made  by  the  governor  as  hereinafter  directed, 
and  the  compensation  of  such  warden,  officers  and  guards, 
when  certified  by  the  inspectors,  and  approved  by  the  gov- 
ernor, must  be  paid  out  of  the  state  treasury. 

§  3882.  Such  warden,  ofiicers,  and  guards,  are  for  the  time  inspectors' 
being  under  the  direction  and  control  of  the  inspectors,  who  ^uch^case.'" 
must,  during  such  time,  direct  the  labor  of  the  convicts,  as 
may  be  most  advantageous  for  the  state. 

§  3883.  Upon  receiving  notice  of  the  death  of  the  lessee,  Advertise- 
the  governor  must  forthwith  advertise  in  the  papers  desig-  po^s^Jxis^on^^'^" 
nated  in  section  3863,  for  sealed  proposals  for  a  lease  of  the  death  of  les- 
penitentiary  for  six  years,  which  publication  must  be  made 
for   at  least  six  weeks,  and  must  designate  the  day  after 
which  no  proposals  will  be  received,  and  the  day  on  which 
the  lease  is  to  commence. 

§  3884.  The  governor  must  open  such  proposals  on  the  Acceptance 
day  appointed,  or  as  soon  thereafter  as  may  be,  and  must  proposals. 
accept  proposals,  as  required  by  the  previous  provisions  of 
this  chapter. 

§  3885.  The  proposals  must  be  made,  the  names  of  the  Proposals 
securities  stated,  bond  executed  and  approved,  recorded,  and  ry  as  in  the 
kept  in  the  same  office,  inventory,  and  appraisement  made  '^'  "^^'^°<=6 
by  the  inspectors^  and  possession  delivered  to  the  lessee,  as 
required  by  the  previous  provisions  of  this   chapter;  and 
such  lessee  must  perform  all  the  duties  imposed  on  the  lessee 
by  the  j^rovisions  of  this  chapter,  and  under  the  same  pen- 
alties. 

§  3886.  Until  such  lessee  qualifies,  and  enters  on  his  du-  ^"^'p^'=*°''^' , 

.■*,  .  .  .  T^T  '  ,  TT  •  n  authority  till 

ties,  the  penitentiary  is  under  the  control  and  direction  of  lessee  quaii- 
the  inspectors,  subject  to  the  supervision  of  the  governor. 

§  3887.  In  case  no  lease  is  made  under  the  provisions  of  wanieaap- 
this  chapter,  the  governor  is  authorized  to  appoint  a  Avarden,  hSsels ' 
who  holds  his  office  until  the  end  of  the  next  session  of  the  ™^^''^' 
general  assembly,  and  until  his  successor  is  qualified. 

§  3888.  The  other  ofiicers,  except  the  inspectors,  are  ffov-  Laws  in  force 

1  J.       J.1      •  •     J-  i.  •  i.-  1        before  1846 

crned  as  to  their  appointment,  vacancies,  compensation,  du-  to  govern  in 
ties  and  powers,  by  the  laws  in  force  before  the  fourtli  of  ™^''^ '^''^^^• 
February,  one  thousand  eight  hundred  and  forty-six. 
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Warden  gov- 
erned by 
same  law. 


Expenses 
paid  by 
treasui-er. 


Lease  termi- 
nated by 
death,  and 
rent  due  on- 
ly to  time  of 
termination 
of  the  lease. 


Lessee  to 
keep  the 
buildings  in 
repair  and 
return  the 
property  as 
he  received  it 


Accidents 
excepted. 


§  3889.  The  warden  so  appointed  is  also,  as  to  his  com- 
pensation and  duties,  governed  by  the  laws  in  force  before 
the  fourth  of  February,  one  thousand  eight  hundred  and 
forty-six. 

§  3890.  In  the  case  provided  for  by  section  3887,  the 
treasurer  is,  on  the  direction  of  the  governor,  to  appropriate 
such  sum  as  he  may  direct,  not  exceeding  at  the  rate  of  seven 
thousand  dollars  a  year,  for  the  expenses  of  the  penitentiary. 

§  3891.  In  case  of  the  death  of  the  lessee,  the  lease  is  ter- 
minated, and  rent  must  only  be  paid  up  to  the  time  of  his 
death  ;  and  in  case  of  the  forfeiture  of  the  lease  under  the 
provisions  of  section  3873,  the  state  is  only  entitled  to  rent 
up  to  the  time  the  lessee  delivers  possession  of  the  peniten- 
tiary, and  property  he  has  received,  or  the  appraised  value 
thereof,  to  the  person  appointed  b}^  the  governor  to  receive 
the  same. 

§  3892.  It  is  the  duty  of  the  lessee  to  keep  the  penitentiary, 
and  all  the  buildings  belonging  thereto,  in  complete  repair, 
so  that  at  the  expiration  of  his  lease,  or  in  case  of  the  forfeit- 
ure of  the  same,  such  penitentiary,  buildings,  and  all  the 
property  belonging  to  the  state  appertaining  thereto,  are  in 
as  good  a  condition  as  when  he  received  it,  or  in  case  of  per- 
sonal property  received  by  him,  must  pay  the  appraised 
value  of  the  same,  and  failing  so  to  do,  his  bond  given  un- 
der section  3871  stands  as  security  to  the  state  therefor. 

§  3893.  The  provisions  of  the  jDreceding  section  must  not 
be  so  construed  as  to  hold  the  lessee  or  his  securities  respon- 
sible for  injuries  shown  by  him  to  be  the  result  of  inevitable 
accident ;  but  the  burthen  of  proof  in  such  cases  rests  on 
the  lessee  or  his  securities. 


APtTIGLE  II. 


The  organization  of  the  'penitentiary. 


Sec. 
3894. 


3896. 


Inspectors,  warden,  physician  and 
guards,  are  the  officers  of  the 
penitentiary. 

Inspectors  appointed  by  the  gov- 
ernor, and  ■^'^acancies. 

Physician  appointed  by  lessee 
with  consent  of  the  insiDectors, 
removable  by  governor  or  in- 
spectors. 


Sec. 

3897.  Vacancy  to   be   filled  in   three 

days. 

3898.  Pay  of  inspectors  three  dollars 

per  diem. 

3899.  Payable  at  the  end  of  each  year. 

3900.  Guard  under  control  of  warden, 

and  supplied  with  arms  by  the 
state. 

3901.  Each   officer   takes  an  oath ;  its 

form. 


Officers  of 
the  peniten- 
tiary. 


Inspectors. 


§  3894.  The  organization  of  the  penitentiary  includes  three 
inspectors,  one  warden,  one  physician,  and  such  number  of 
guards  as  the  inspectors  may  from  time  to  time  determine 
are  necessary. 

§  3895.  The  inspectors  are  appointed  and  vacancies  sup- 
plied by  the  governor,  and  hold  ofi&ce  for  the  term  of  two 
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years  from  their  appointment,  and  until  their  successors  are 
appointed  and  qualified. 

§  3896.  The  physician  is  appointed  by  the  lessee,  with  Physician. 
the  advice  and  consent  of  the  inspectors,  and  is  removable 
bj  the  inspectors  or  the  governor  for  incompetency  or  neglect 
of  duty,  to  be  determined  by  such  inspectors  or  the  governor. 

I  3897.  When  any  vacancy  occurs  in  the  oflice  of  phj^si-  1[^'^l^-^ '" 
cian  to  the  penitentiary,   if  the  lessee  does  not  supply  the  physician, 
same  within  three  days  thereafter,  the  inspectors  must  supply 
such  vacancy  on  the  fourth  day. 

§  3S98.  The  pay  of  the  inspectors  of  the  penitentiary  is  Payofin- 
tnree  dollars  a  day  each,  for  every  day  s  service  actually  and 
necessarily  rendered,  in  conformity  with  the  provisions  of 
this  titiC,  not  to  exceed  two  hundred  dollars  to  any  one 
inspector  in  any  one  year,  and  at  that  rate  for  any  shorter 
period  that  he  may  serve. 

§  3899.  The  compensation  of  the  inspectors  must  be  paid  ^^"^^^ '^"^• 
at  the  end  of  each  year's  service,  or  in  case  of  death,  for  such 
shorter  period  as  they  have  served.     In  case  of  resignation, 
they  are  entitled  to  no  pay  for  less  than  a  year's  service. 

§3900.  The  guard  is  under  the  direction  and  control  of  Guard  under 
the  warden,  and  must  be  supplied  by  the  governor  with  arms  wTrden.° 
and  accoutrements  out  of  the  public  arms,  the  warden  giving 
his  receipt  for  the  same,  and  being  responsible  for  their  safe 
keeping  and  deliver}^  in  good  order  to  his  successor. 

§3901.  The   warden,    inspectors,    guard,    and   all    other  oath  of  offi- 
officers  employed  about  the  penitentiary,  in  addition  to  the  guards! 
oath  required  by  the  first  section  of  the  sixth  article  of  the 
constitution,  must  take  and  subscribe  the  following  oath : 

"I  do  solemnly  swear  that  I  will  faithfully  execute  all  the 

duties  required  of  me  as  • in  the  penitentiary  of  the  state 

of  Alabama,  and  will  execute  the  laws  and  regulations  pre- 
scribed for  the  government  of  such  institution,  so  far  as  con- 
cerns my  office,  (or  appointment,  as  the  case  may  be,)  and 
that  I  will  on  no  occasion  ill-treat  or  abuse  any  convict  under 
my  charge  or  control,  or  punish  him  beyond  the  punishment 
ordered  by  law,  or  the  rules  and  regulations  of  the  institu 
tion." 


ARTICLE  III. 

Powers  and  duties  of  officers. 

Sec.  Sec. 

3902.  Board   to   appoint   a   president,  3906.  Inspector's  office  vacated  by  fail- 

records  of  their  proceedings  to  ure  to  attend  three  meetings, 

be  kept.  3901.  lusjieetors   to  report  neglect  of 

3903.  Board  to  establish  rules.  duty  to  governor. 

3904.  Governor    to   revise,    annul,   or  3908.  To  make  a  I'cport  of  the  trans- 

amend  them,  and  when  revised,  actions  and   condifeion   t)f    the 

warden  to  have  a  copy.  penitentiary    annually   to   the 

3905.  One  inspector  to  visit  the  peni-  governor. 

tentiary  weekly,  and  the  board  3909.  Convicts  removed  if  contagious 
to  visit  it  monthly.  disease  makes  it  necessary. 


680 


PART   4,] 


POWERS,  ETC.,   OF   OFFICERS. 


[title  4, 


Sec. 

3910.  Governor  to  visit  peuitentiaiy 
annually. 

8911.  Warden  to  reside  on  the  premi- 
ses, and  leave  a  deputy  ap- 
proved by  the  inspectors  when 
absent. 

3912.  Warden  has  the  custody  of  the 

penitentiary  and  appurtenances. 

3913.  He  must  oxiunine  daily  into  its 

condition. 

3914.  Physician  to  visit  the  hospital,  tfec. 


Sec. 

3915.  Register  of  health,  tfec,   of  the 

convicts. 

3916.  Physician  to  order  removal  of  the 

sick  to  the  hospital. 

3917.  Insane  convict   removed  to  hos- 

pital by  order  of  physician. 

8918.  Inspectors  and  officers  exempt 
from  road  and  jury  duty. 

3919.  Registers,  returns,  and  corres- 
pondence v?ith  governor  are 
official  papers,  and  to  be  kept 
as  sucli. 


President  of 
board  of  in- 
spectors. 

Minutes  of 
proceedings. 


Rules  estab- 
lished by  the 
board  of  in- 
spection. 


Copy  of  rules 
sent  to  gov- 
ernor, who 
may  modify 
them,  &c. 


Inspector  to 
visit  peniten- 
tiary. 


Inspector 
vacates  his 
office  by  fail- 
ure to  attend 
three  meet- 
ings. 


Violations  of 
law  or  neg- 
lect of  duty 
reported. 


Inspectors 
report  annu- 
ally to  the 
governor. 


§  3902.  The  board  of  inspectors  must  from  time  to  time 
choose  one  of  their  own  number  president,  who  must  preside 
at  their  regular  meetings,  and  whenever,  in  his  opinion,  the 
exigency  requires,  must  convene  the  board.  One  of  their 
number  must  keep  a  regular  minute  of  their  meetings  and 
proceedings,  which  must  be  signed  bj  them,  and  preserved 
in  the  penitentiary. 

§  8903.  The  inspiectors  must  from  time  to  time  establish 
rules  and  regulations  consistent  with  the  laws  of  the  state,  for 
the  direction  of  the  officers  of  the  penitentiary  in  the  dis- 
charge of  their  duties,  for  the  government  and  discipline  of 
the  convicts,  and  the  custody  and  preservation  of  the  pubhc 
property. 

§  390-i.  They  must  cause  copies  of  their  rules  to  be  laid 
before  the  governor,  who  may  approve,  annul,  or  modify  the 
same ;  and  must  cause  a  copy  of  all  such  rules  and  regula- 
tions as  have  been  approved  by  the  governor,  to  be  certified 
by  the  board  and  delivered  to  the  warden. 

§  3905.  The  insjiectors,  or  one  of  them,  must  visit  the  pen- 
itentiary at  least  once  in  each  week  ;  and  it  must  be  visited 
by  the  board  of  inspectors  once  a  month,  and  oftener  if  they 
think  it  necessary,  for  the  purposes  of  inspection,  and  ascer- 
taining if  the  laws,  and  the  rules  and  regulations  relating 
thereto,  are  duly  observed;  if  the  warden,  his  agent  and 
guards  employed  about  the  penitentiary  are  competent,  vigi- 
lant, and  faithful,  and  the  convicts  properly  governed. 

§  3906.  The  inspectors  attending  at  the  regular  meetings 
of  the  board  must  note  the  failure  of  any  inspector  to  attend 
at  such  meetings,  and  if  any  one  fails  to  attend  for  three  suc- 
cessive monthly  meetings  of  the  board,  unless  prevented  by 
sickness,  his  office  is  vacated,  and  the  other  inspectors  must 
immediately  notify  the  governor,  who  must  supply  the 
vacancy ;  and  the  inspector  so  failing  is  entitled  to  no  com- 
pensation which  may  be  due  up  to  the  first  of  such  failures. 

§  3907.  The  inspectors  must  report  to  the  governor  forth- 
with all  violations  of  law,  or  omissions  or  neglect  of  duty  by 
the  warden,  and  every  person  employed  by  him  about  the 
penitentiary. 

§  3908.  The  inspectors  must,  at  least  fifteen  days  before 
the  first  day  of  December  in  each  year,  transmit  to  the  gov- 
ernor a  report  of  the  transactions  of  the  penitentiary  year, 
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of  the  number  of  convicts  confined  therein,  the  offences  for 
which  committed,  and  their  respective  periods  of  imprison- 
ment, their  ages,  previous  occupation,  profession  or  employ- 
ment, and  where  from,  the  number  of  convicts  pardoned, 
discharged,  or  who  have  died  during  the  year,  stating  the 
date  of  their  conviction  and  of  their  pardon,  discharge,  or 
death,  the  period  of  time  for  which  they  were  sentenced,  the 
counties  in  which  they  were  convicted,  the  conduct  of  each 
of  the  convicts  from  the  time  of  their  commitment,  or  from 
the  report  of  the  preceding  year  up  to  the  time  of  the  report, 
and  in  case  of  death,  the  particular  disease  of  which  the  con- 
vict is  supposed  to  have  died,  and  the  date  of  his  death. 

§  3909.  The  inspectors  may  remove  the  convicts  to  such  Removal  of 

T  ^  r,  ••1-T  T  1  T    convicts  in 

place  01  security  withm  the  state  as  they  may  deem  expedi-  case  of  con- 
ent,  if  in  their  opinion  the  prevalence  of  any  epidemic,  infec-  fecTious'cUs?' 
tious  or  contagious  disease,  or  any  other  urgent  necessity,  '^^^*^- 
renders  such  a  measure  necessary  and  proper,   taking  all 
needfal  precautions  for  the  safe  keeping  of  such  convicts 
when  removed,  and  to  prevent  their  escape  during  such 
removal. 

§  3910.  The  penitentiary  must  be  visited  by  the  governor  Governor  to 
annually,  and  as  much  oftener  as  he  may  think  jDroper,  for  Iny. '  ^^^^' 
the  purpose  of  examining  its  condition. 

§  3911.  The  warden  must  reside  constantly  within  the  warden  to 
precincts  of  the  penitentiary,  and  must,  whenever  absent,  penitentiary. 
leave  such  person  as  the  inspectors  may  deem  a  fit  person  to 
attend  in  his  place  as  a  deputy  warden. 

§  3912.  The  warden  has  the  charge  and  custody  of  the  warden  has 
penitentiary,  with  the  land,  buildings,  furniture,  tools,  imple-  ofauthe 
ments,  and  every  other  species  of  property  within  the  pre-  P'"°P®''*y- 
cincts  thereof,  or  appertaining  thereto. 

§  3913.  It  is  the  duty  of  the  warden  to  examine  dailv  in-  warden  to 

T  r>    ^  ■  ■  11111  1*^1   examine 

to  the  state  ol  the  penitentiary,  and  the  health  conduct  and  daiiyintothe 

P     -,  ■  £■  J_^  •    j_  condition  of 

sate  keeping  ot  the  convicts.  convicts. 

§  3911.  The  physician  must  visit  the  hospital  of  the  pen-  ^yj^gg""*"'^ 
itentiary  at  least  every  other  day,  and  as  much  oftener  as 
may  be  necessary ;  prescribe  for  convicts  who  are  sick,  and 
attend  to  the  regimen,  clothing  and  cleanliness  of  such  of 
them  as  are  in  the  hospital ;  and  report  to  the  inspectors  any 
failure  on  the  part  of  the  warden  to  provide  fullj^  for  their 
necessary  wants ;  he  must  keep  a  regular  journal,  which  must  tiieXeaLs, 
at  all  times  be  kept  in  the  penitentiary,  stating  the  time  of  all  **'• 
admissions  to  the  hospital,  the  nature  of  the  disease,  and  the 
treatment  of  each  patient ;  the  time  of  his  discharge  from  the 
hospital,  or  his  death. 

§  3915.  The  physician  must  also  keep  a  register  of  all  the  aiso  a  reps- 
convicts  under  his  charge,  stating  their  disease,  and  the  state  convict. 
of  their  health  on  entering  and  leaving  the  hospital,  and  the 
cause  of  disease  when  the  same  can  be  ascertained ;  also  a 
register  of  all  infirm  convicts,  stating  their  names,  ages,  places 
of  birth,  and  the  particular  infirmity  of  each ;  which  register 
must  always  remain  in  the  hospital  open  to  inspection. 
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Sick  convict 
removed  to 
the  hospital. 


Insane  con- 
vict removed 
to  the  hos- 
pital. 


Inspectors, 
&c.,  exemijt 
from  road 
and  jury  du- 
ty. 

Registers,  re- 
turns and 
correspon- 
dence, public 
documents, 
and  kept  as 
such. 


§  8916.  Whenever  any  convict  complains  of  such  illness 
as  requires  medical  aid,  notice  must  be  given  to  the  physi- 
cian, who  must  visit  such  convict ;  and  if  in  his  opinion  the 
illness  is  such  as  requires  the  removal  of  the  convict  to  the 
hospital,  the  warden  must  have  him  removed  thereto,  where 
he  must  remain  until  the  physician  determine  he  can  leave  it 
without  injury  to  his  health. 

§  8917.  Whenever  the  physician  of  the  penitentiary  re- 
ports to  the  warden  that  any  convict  is  insane,  the  warden 
must  cause  such  insane  convict  to  be  removed  to  the  hospit- 
al, if  considered  necessary  by  the  physician,  there  to  remain 
until  discharged  therefrom  by  him. 

§  8918.  The  inspectors,  warden,  and  all  other  persons  em- 
ployed in  the  penitentiary,  are  exempt  from  working  on 
roads  and  serving  as  jurors  during  their  continuance  in  those 
offices,  or  such  employment, 

§  8919.  All  registers,  returns,  and  other  documents  relat- 
ing to  the  affairs  of  the  penitentiar}^,  are  public  documents, 
and  must  remain  therein  ;  and  the  warden  must  preserve  of- 
ficial copies  of  his  correspondence  with  the  governor,  inspec- 
tors, or  other  public  officers,  and  of  any  official  communica- 
tion he  may  receive  from  them. 


ARTICLE  IV. 


Hemoval  of  imsoners  to  the  ■penitentiary. 


Sec. 

3920.  Convicts  sentenced  to  be  I'emov- 

ed    to    peuitentiaiy    by   the 
sheriff. 

3921.  Fined  on  failure  for  five  days  to 

remove  them. 

3922.  Excuse  may  be  sho^wu  the  court. 
8923.  He  may  also  be  prosecuted  for 

an  escape. 

3924.  Sheriff  to  summon  Wo  guards 

for  each  prisoner ;  may  sum- 
mon others  if  guards  sick,  cfec. 

3925.  Circuit  judge    may  order  addi- 

tional guards. 
§926.  Additional  guards  simimoned  by 

sheriff  to  prevent  a  rescue. 
392*7.  Party  refusing  to  act  fined  one 

hundred  dollars. 

3928.  Guards  under  the  command  of 

the  she^■iff. 

3929.  Privileged  from  arrest  vs^hile  on 

duty. 

3930.  Judge  of  the  circuit  court  may  al- 

low a  deputy  to  act. 


Sec. 

3931.  Pay  of  the  sheriff  and  guards  for 

conveying  convict. 

3932.  Compensation     paid     only     for 

guards  actually  employed. 
39S3.  Same  pay  allowed  deputy. 

3934.  Same  pay  allowed  for  returning 

prisoner  for  anew  trial. 

3935.  Sheriff  and   guard  to  pay  their 

own  expenses. 

3936.  Jailors  must  receive  and  keep  the 

convicts  on  their  way. 
393*7.  Punishment   for   attempt  to  es- 
cape by  the  way. 

3938.  Pmiishment   of  sheriff,    (fee,  for 

permitting  escape. 

3939.  Prisoner  received  whose  sentence 

is  commuted. 

3940.  Warden  to  receive  convicts  sen- 

tenced by  the  United  States. 

3941.  Copy  of  the  sentence  to  be  deliv- 

ered warden. 


Convict  to 
be  removed 


this 


§  8920.  Every  person  sentenced  by  any  court  in 
by  shTriffTo  state,  for  any  offence  punishable  by  confinement  in  the  pen- 
tiarr'^"''^'^'  itentiary,   except  in  the  case  provided  for  in  section  8706, 
must,  as  soon  as  possible  after  his  sentence,  be  safely  remov- 
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ed  by  tlie  sheriff  of  the  county  in  which  the  conviction  was 
had,  to  the  penitentiary,  and  therein  be  kept  during  the  time 
of  his  sentence,  in  the  manner  and  on  the  terms  prescribed 
by  Law. 

§  3921.  Every  sheriff  who  neglects  to  remove  such  con-  Fine  for  faii- 
vict  from  the  jail,  except  in  the  case  provided  for  in  section  move°ia%ve 
3706,  within  five  days  after  the  adjournment  of  the  court  by  '^"^''' 
which  he  is  sentenced,  forfeits  all  claim  for  compensation  for 
such  removal,  and  is  also  guilty  of  a  misdemeanor,  and  pun- 
ishable, on  conviction,  by  a  fine  of  five  hundred  dollars. 

§  3922.  On  trial  on  an  indictment  under  the  preceding  Excuse  for 
section,  the  defendant  may  show  any  excuse  for  failing  to  re- 
move such  convict,  the  sufficiency  of  which  is  to  be  deter- 
mined by  the  court. 

§  3923.  A  prosecution  under  section  3921,  is  no  bar  or  Aisoprosecu- 
defence  to  an  indictment  against  the  sheriff  for  an  escape.       cape?' 

§  3924.  The  sheriff  charged  with  the  removal  of  prisoners  sheriff  to 
to  the  penitentiary,  must  summon  a  sufficient  guard,  not  ex-  guards  to  as- 
ceeding  two  for  each  prisoner,  whose  duty  it  is  to  assist  in  the  ^''"^  ^"™- 
conveyance  of  such  prisoners  to  the  penitentiary ;  and  in  case  in  case  of 

/V  .1  -I  1  1       r"  '1  ,1  sickness  the 

any  oi  the  guard  are  nnable,  from  sicis:ness  or  any  other  cause,  guards  sum- 
to  proceed  with  such  prisoners,  such  sheriff  is  authorized  to  ™°°'^'^- 
supply  their  places  by  summoning  new  guards  in  any  coun- 
ty through  which  he  may  pass. 

§  3925.  If  two  guards  to  each  prisoner  are  not  sufficient,  circuit  judge 
the  judge  of  the  circuit  court  may  give  an  order  directing  the  ™uutfdnlf 
sheriff  to  summon  such  number  of  additiomil  guards  as  may  f^i^i^oned''^ 
be  necessary,  to  ensure  the  safe  transportation  of  the  prison- 
ers to  the  penitentiary. 

§  3926.  If  by  any  attempt  to  rescue  a  convict,  while  being  sheriff  may 
carried  to  the  penitentiary,  or  other  unforeseen  danger,  it  is  duTonar 
necessary  for  the  safe  conveyance  of  the  convict  to  summon  ^ent1.es°cul^' 
a  stronger  guard,  the  sheriff  may  summon  such  additional 
guard  as  may  be  necessary. 

§  3927.  Any  person  summoned  as  a  guard   under  fifty  Refusal  to 
years  of  age,  refusing  to  attend  without  a  good  excuse,  to  be  demeanor! ' 
determined  by  the  court,  is  guilty  of  a  misdemeanor,  and  pun- 
ishable, on  conviction,  by  a  fine  of  one  hundred  dollars. 

§  3928.  The  guards  summoned  under  the  provisions  of  Guards  are 
this  chapter,  are  under  the  control  and  direction  of  the  sheriff,  command  of 
and  must  obey  his  directions  and  commands  in  relation  to  *''®  '^'^®'■''^• 
the  safe  conveyance  of  the  prisoner  ;  and  in  case  of  refusal,  disobedience. 
are  guilty  of  a  misdemeanor,  and,  on  conviction,  punishable 
by  a  fine  of  not  less  than  one  hundred  dollars. 

§  3929.  The  officers  and  guards  attendino;  any  iM'isoner  un-  Guards,  &c., 
der  the  provisions  of  this  chapter,  are  privileged  from  arrest  from  arres*. 
in  all  cases,  except  felony  and  breach  of  the  peace,  during  the 
time  they  are  engaged  in  conveying  such  prisoner  to  the 
penitentiary  and  returning,  allowing  one  day  for  each  twen- 
ty miles  from  the  court  house  of  the  county  in  which  they 
are  summoned. 

§  3930.  Any  judge  of  the  circuit  court  may,  for  good  Ju^^ge of'^ia 
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circuit  court  cause  sliowii,  release  tlie  slieriff  from  the  conveyance  of  any 
deputy  t^be  convict  to  the  penitentiary,  on  Ms  substituting  in  liis  place  a 
substituted,   trustworthy  deputy ;  and  such  deputy  is  invested  with  all  the 
powers,  and  subject  to  all  the  responsibilities  of  the  sheriff, 
in  the  performance  of  the  duties  devolved  on  him. 
payofsher-       §  3931.  When  any  sheriff  conveys  any  convict  to  the  pen- 
guards  for     itentiary,  he  is  entitled  to  receive  the  compensation  hereinaf- 
theconllftto  *®^  providcd,  for  which  the  comptroller  must  furnish  him  a 
penitentiary,  warrant  ou  tlic  statc  treasurer,  on  the  production  of  the  re- 
ceipt of  the  warden  of  the  penitentiary  for  such  convict ;  and 
the  af&davit  of  the  sheriff,  stating  the  number  of  miles  on  the 
land  route  usually  travelled,  from  the  place  where  the  con- 
vict was  sentenced  to  the  penitentiary;  the  number  of  guards 
employed  to  insure  the  safe  conveyance  of  the  convict ;  the 
distance  each  of  such  guards  have  travelled.     The  sheriff  is, 
for  every  twenty  miles  on  such  route  to  and  from  the  pen- 
itentiary,  allowed  for  himself  two  and  a  half  dollars ;  for 
each  of  the  guards,  two  dollars ;  and  for  each  convict,  one 
dollar  and  a  quarter ;  to  be  paid  to  the  sheriff,  from  whom 
each  guard  is  entitled  to  receive  the  compensation  allowed 
them.     The  sheriff  is  also  entitled  to  the  amount  expended 
for  himself,  guards  and  convict,  for  ferriages  and  tolls  in  con- 
veying such  convict  to  the  penitentiary, 
compensa-        §  3932.  ISTo  sheriff  is  entitled  to  receive  compensation  for 
iy°fo? guards  niorc  than  the  number  of  guards  actually  employed ;  and  if 
ployed^  *^°^'  ii^ore  than  two  are  employed  for  any  convict,  a  certified  or- 
der of  the  judge  must  be  produced;  or  if  summoned  without 
such  order,  the  particular  circumstances  which  rendered  the 
employment  of  an  additional  number  necessary,  must  be  sta- 
ted on  affidavit, 
thrie'^uf  *°      §  3933.  The  provisions  of  the  two  preceding  sections  ap- 
ply to  deputy  sheriffs,  when  the  removal  of  any  convict  is 
made  by  them, 
tion  foTre-        §  3934.  In  case  any  convict  is  imprisoned  in  the  peniten- 
moving  pris-  tiary,  and  the  judgment  is  reversed,  and  the  case  remanded, 
county,  on     the  shcriff  of  the  county  to  which  the  case  is  remanded,  or 
th™ca^°°     his  deput}^-,  if  he  removes  such  prisoner  to  such  county,  is  en- 
titled to  the  same  compensation  for  himself  and  guards,  not 
exceeding  two  in  number  for  each  prisoner,  to  be  paid  upon 
afl&davit,  in  the  same  manner  as  for  removing  convicts  to  the 
penitentiary. 
Sheriff,  &c.,        I  3935.  The  sheriff  and  guard  must  pay  their  own  expenses 
own  expen-   out  of  the  compeusatiou  allowed  them,  under  the  provisions 
^^'-  of  this  chapter. 

Jailors  to  re-      §  3936.  It  is  the  duty  of  all  jailors  to  receive  and  securely 
kee^p^the  con-  kccp,  for  the  legal  charge  for  victualling  prisoners,  all  convicts 
■nets  ontiieir  qj.  prisoners,  on  their  way  to  and  from  the  penitentiary,  when- 
ever the  sheriff,  or  other  of&cer  conveying  such  convict  or 
prisoner,  thinks  it  necessary  to  have  them  secured  for  the 
night,  or  during  any  other  time  they  may  necessarily  be  de- 
tained on  the  way. 
Attempt  to        §  3937.  All  the  provisions  in  regard  to  the  escape,  or  at- 
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tempt  to  escape,  of  convicts  from  the  penitentiary,  extend  to  escape  by 
escapes,  or  attempts  to  escape,  made  at  any  time  subsequent  the  way. 
to  conviction,  whether  previous  to  leaving  the  place  of  trial 
or  while  on  the  way  to  the  penitentiary. 

§  3938.  If  any  sheriff,  deputy  sheriff;  guard,  or  jailor,  f„"r7eS* 
having  charge  of  a  convict,  at  any  time  subsequent  to  the  *'"&  escapes, 
conviction,  voluntarily  sniier  him  to  escape  from  custody, 
such  sheriff,  deputy  sheriff,  guard  or  jailor,  must  suffer  the 
same  imprisonment  in  the  penitentiary  to  which  the  convict 
was  sentenced ;  but  if  such  convict  is  retaken  on  pursuit  and 
delivered  to  the  warden  of  the  penitentiary,  such  sheriff", 
deputy  sheriff,  guard  or  jailor,  shall  be  punished  by  impris- 
onment in  the  penitentiary  for  any  term  that  the  court  may 
direct,  not  exceeding  the  term  for  which  such  convict  was 
sentenced. 

S  8939.  The  warden  must  receive  into  the  penitentiary  on  Prisoner  re- 

,T  T  n  .1  ■    1    T      f  •  ceived  whose 

the  order  oi  tiie  governor,  any  person  convicted  oi  any  crime  sentence  has 
punishable  with  death,  or  infamous  punishment,  whose  sen-  beencommu- 
tence  is  commuted  to  imprisonment,  either  for  life  or  a  term 
of  years,  in  the  penitentiaiy,  and  to  confine  such  person  ac- 
cording to  the  terms  of  such  commutation. 

§  39-iO.  The  warden  must  receive  into  the  penitentiary,  convicts  sen- 
all  persons  convicted  before  any  court  of  the  United  States,  united  states 
held  within  either  of  the  districts  of  this  state,  and  sentenced  ''°"'''^' 
by  such  court  to  the  punishment  of  imprisonment  in  the  peni- 
tentiary, and  safely  keep  and  employ  such  convicts  pursuant 
to  their  sentence  and  the  rules  and  regulations  of  the  peni- 
tentiary, for  the  period  of  such  sentence,  or  until  such  convict 
is  othervfise  discharged  by  due  course  of  law  of  the  United 
States. 

§  3941.  A  certified  copy  of  the  sentence  must  be  deliver-  sentence  of 

u  J.  </  ^  ^  convict  to  be 

ed  with  each  convict  to  the  warden  of  the  penitentiary,  and  delivered  to 
registered  in  a  book  kept  by  him.  the  warden. 


AETICLE  V. 

Police  of  2^671  ifeni/ar?/    and  punuhment   of  escapes. 


Sec. 

3942.  On  reception  of  convict,  warden 

to  record  a  description,  Ac, 
and  exainine  his  person  for 
instruments  of  escape. 

3943.  Warden  to  take  charge   of  any 

money  or  effects  on  his  per- 
son. 

3944.  Convicts  to  be  washed  and  puri- 

fied before  working  with  the 
others. 

3945.  Convict's  clothes  put  uway  until 

his  release. 


Sec. 

394Y.  To  be  dressed  in  a  uniform ;  style 
fixed  by  the  inspectors. 

3948.  Each  to  have  a  Sunday  suit. 

3949.  Sanitary  regulations  as  to  habits 

of  cleanliness,  tSic. 

3950.  Turnkey   over   each   ward ;  his 

duties. 

3951.  Each  convict  to  have  a  bible. 

3952.  Diet  and  hoiu's  of  meals  of  con- 

victs regulated  by  the  inspec- 
tors. 

3953.  Convict  may  work  for   himself 


3946.  Convicts  kept   .at  labor,    and  at  when   not    engaged   fur    the 

night  confined  in  separate  cells.  I  warden. 
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Sec. 

3954.  Letters  to  or  from  a  convict  firet 

read  by  tbe  warden. 

3955.  Spirituous  liquors  excluded. 

3956.  Punishment    for  supplying  con- 

vict with  liquor. 

395*7.  Police  rules  not  discussed  before 
a  convict,  nor  any  conversa- 
tion with  him  but  on  business. 

8958.  Male  and  female  convicts  kept 
apart. 

3959.  Warden  may  punish  by  solitary 

confinement. 

3960.  Fed  on  bread  and    water  during 

such  confinement. 

3961.  No   other  punishment    inflicted 

without  the  authority  of  the 
inspectors. 

3962.  Warden  to  report   to  inspectors 

the  punishment  awarded. 

3963.  On  death  of  a   convict  justice  to 

inquire  the  cause,  cSic.  Burial 
of  the  body  in  the  penitentia- 
ry burying  ground. 

3964.  Convict  on  pardon  or  expiration 

of  liis  time  supported  imtil 
well,  if  then  sick. 

3965.  His  expenses   paid   and  clothes 

provided  on  release. 

3966.  The  law  of  escapes   and   other 


Sec. 

rules  to  be  explained  by  war- 
den to  the  convict. 

396*7.  Escape  or  attempt  to  escape, 
punished  by  additional  im- 
prisonment. 

3968.  Punishment  of  prisoner    for   a 

term  of  years  for  an  assault 
on  an  oflScer. 

3969.  Punishment  of  such  prisoner  for 

conspiracy. 

39*70.  Prisoner  for  hfe  punished  by  sol- 
itary confinement. 

39*71.  Punishment  for  aiding  convict's 
escape. 

39*72.  United  States'  prisoners;  penal- 
ty for  attempting  escapes ; 
liability  of  ofiicers  permitting 
escapes. 

89*73.  Confinement  presumption  of  le- 
gal conviction. 

39*74.  Governor  notified  of  convict's  es- 
cape. 

3975.  Officer  permitting   escape,  him- 

self imprisoned. 

3976.  Piuiishment  for  releasing  convict 

from  soUtary  confinement, 

3977.  Warden  has   same  fee  as  sheriff 

for  removing  prisoner  by  or- 
der of  a  court. 


Warden  to 
record  a  de- 
scription of 
each  convict, 
and  search 
for  instru- 
ments of  es- 
cape. 


To  take 
charge  also 
of  his  money 
or  effects. 


Convicts  to 
be  washed 
and  pmified. 


Convict's 
clothes  put 
away  for  his 
use  on  re- 
lease. 


§  3942.  It  is  the  duty  of  the  warden,  upon  the  reception 
of  any  convict  into  the  penitentiary,  to  take  his  or  her  height, 
and  cause  the  same  to  be  entered  in  a  book,  with  the  time 
when  such  convict  was  received,  his  name,  age  and  complex- 
ion ;  color  of  his  hair  and  eyes ;  the  county  in  which  con- 
victed, the  nature  of  the  crime,  period  of  imprisonment  and 
place  of  nativity  ;  and  the  baggage  and  person  of  every  con- 
vict must  be  carefully  searched,  and  every  instrument  taken 
therefrom  by  which  he  may  effect  his  escape. 

§  3943.  The  warden  must  also  take  in  charge  any  property 
or  money,  or  other  thing  of  value  in  the  possession  of  any 
convict  at  the  time  of  his  entering  the  penitentiary,  and  pay 
or  deliver  the  same  to  such  person  as  the  convict  may  in 
writing  direct,  or  to  the  convict  on  his  discharge ;  or  to  his 
personal  representatives,  in  case  of  his  death  previous  there- 
to ;  and  should  no  pei'sonal  representative  be  appointed  with- 
in six  months  after  his  death,  then  into  the  state  treasury. 

§  3944.  To  prevent  the  introduction  of  contagious  disor- 
ders, the  warden  must  cause  every  person  sentenced  to  the 
penitentiary  to  be  washed,  cleansed  and  kept  entirely  apart 
from  the  other  convicts,  until  it  is  certified  by  the  physician 
that  he  may  be  permitted  to  join  them  in  labor,  without 
danger  to  their  health. 

§  3945.  The  warden  must  also  cause  the  clothes  of  the 
convicts  when  received  into  the  penitentiary  to  be  washed, 
and  carefully  put  awaj^,  place  a  ticket  with  their  names  on 
the  samf,  to  be  returned  to  them  on  their  discharge ;  or  it 
the  convict   dirt  cts  the  sale  of  them,  to  dispose  of  them  to 
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tlie  best  advantage,  and  retain  the  money  arising  from  sucli 
sale,  to  be  paid  to  tbe  convict  on  liis  release,  or  to  be  dis- 
posed of  as  provided  for  in  section  3943. 

§  39-±6.  All  persons  sentenced  to  the  penitentiary  must  convicts  to 
be  kept  at  labor,  when  in  health  ;  no  communication   must  la^ior^Ld 
be  allowed  between  them  and  any  person  without  the  prison ;  ^^gh^-Q  ggp- 
they  must  be  confined  in  separate  cells  in  the  night  time,  and  aiate  ceiis. 
in  the  day  all  intercourse  between   them  must  as  far  as  prac- 
ticable be  prevented. 

§  3947.  All  convicts  must  be  clothed,  during  the  term  of  tJniform. 
their  imprisonment,  in  a  comfortable  manner  in  coarse  and 
cheap  clothing,  made  in  a  uniform  and  peculiar  style,  so  as 
to  distinguish  them  from  other  persons ;  the  number  of  suits, 
material  and  style  to  be  determined  by  the  board  of  inspect- 
ors. 

§  3948.  That  Sunday  may  be  suitably  distinguished,  by  Sunday  suit. 
the  convicts,  each  of  them  must  be  furnished  by  the  warden, 
under  the  direction  of  the  inspectors,  with  a  cheap  and  neat 
suit  of  clothes,  to  be  worn  on  that  day. 

§  3949.  The  warden  must  cause  the  prisoners  to  wash  sanitary 
themselves  every  morning,  and  immediately  before  meals;  " 
to  put  on  clean  under  garments  at  least  once  a  week,  and 
the  males  to  have  their  beards  shaved  as  often  as  may  be 
necessary ;  their  cells  swept  every  morning,  and  fumigated 
during  the  summer  and  fall  season  once  a  Aveek  or  oftener, 
with  some  disinfecting  substance ;  and  to  adopt  such  other 
measures  as  may  be  recommended  by  the  physician,  or  direct- 
ed by  the  board  of  inspectors,  to  promote  neatness  and  health. 

§  3950.  The  warden  must  cause  all  the  rooms  and  cells  to  peus  divided 
be  numbered  and  divided  mto  as  many  wards  as  there  may  and  a  tarn- 
be  turnkeys,  allotting  to  each  ward,  as  nearly  as  may  be,  an  each!*^'"'^' 
equal  number  of  rooms  and  cells ;  and  assign  each  ward  to  a 
turnkey,  whose  duty  it  is,  under  the  direction  of  the  warden,  ii'«  ^"''es. 
to  examine  every  evening  the  doors,  beds  and  cells  of  the 
convicts ;  to  search  and  lock  them  up  before  dark,  and  not 
permit  them  to  carry  into  their  cells  any  instrument  that 
may  assist  them  in  escaping ;  to  extinguish  carefully  all  the 
fire  in  the  work  shops;  and  a  bell  must  be  rung  every  even- 
ing, at  not  later  than  ten  o'clock,  at  which  time  every  light 
in  the  cells  of  the  convicts  must  be  put  out. 

§  3951.  The  warden  must  carefully  observe  the  conduct  convicts  to 
of  the  convicts,  each  of  whom  must  be  provided  with  a  bible,  wurwbiifs^ 
whicli  he  must  be  permitted  to  read  in  his  cell,  at  such  time 
as  he  is  not  engaged  in  labor. 

§  3952.  The  diet  of  the  prisoners,  in  quantity  and  quality.  Diet  of  the 
must  be  such  as  is  directed  by  the  board  of  inspectors;  the '^°°^"^'^' 
provisions  sound  and  wholesome,  and  the  regular  hours  of 
meals  announced  by  the  ringing  of  a  bell,  at  the  sound  of 
which  the  convicts  must  assemble  at  their  respective  tables, 
except  the  sick,  who  must  be  furnished  according  to  the  di- 
rections of  the  physician. 

§  3953.  The  convicts  must  be  permitted  to  work  for  them-  convict  may 
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woTkforhim-  selves  after  the  performance  of  their  daily  labor,  in  suchAvay 

self  in  leisure  .-i  n  ^  ill  ^    ±- 

hours.  as  the  warden  may  approve,  and  under  sucii  regulations  as 
may  be  adopted  by  the  board  of  inspectors ;  but  they  shall 
not  be  allowed  to  perform  any  work  in  their  cells,  without 
the  permission  of  the  warden.  The  work  done  by  the  con- 
victs under  this  section  shall  be  disposed  of  by  the  warden, 
and  the  money  received  therefor  remain  in  his  hands,  to  be 
disposed  of  according  to  the  provisions  of  section  394:3,  or 
expended  in  the  purchase  of  such  articles  as  the  convict  may 
direct,  not  inconsistent  with  the  rules  of  the  penitentiary. 

communica-      S  8954.  All  letters  sent  to  or  from  any  convict,  must  be 

tion  between  p       .  i   t        J_^  i  i    •  p      i  l_^ 

convicts  and  first  read  by  the  warden,  and  m  case  oi  absence  the  person 
their  friends.  g^Q^^^g  j^  j^jg  place,  aud  if  uothiug  is  contained  therein  which 
may  promote  crime,  may  be  mailed  or  delivered  as  the  con- 
vict directs,  and  any  relation  or  friend  may  be  allowed,  in 
the  presence  of  the  warden  or  deputy  warden,  to  speak  to 
any  of  the  convicts,  when  in  the  opinion  of  the  warden  the 
condition  of  his  family  or  property  require  it ;  and  all  infor- 
mation concerning  the  convicts  must  be  furnished  to  their 
friends  on  personal  application,  or  by  letter,  post-paid,  directed 
to  the  warden. 
Spirituous  li-      g  3955.  No  spiritous  or  intoxicating  liquors  must  be  intro- 
ded!    ^  ^"  duced  into  the  penitentiary,  except  such  as  may  be  used  in 
the  families  of  the  of&cers  residing  within  its  precincts,  or 
necessary  for  the  hospital  department. 
Punisiiment       §  3956.  Any  ofiicer  of  the  penitentiary  who  allows  any 
uquo"^^^^"^'  spirituous  or  intoxicating  liquors  to  be  used  by  or  given  to 
any  convict,  unless  by  the  directions  of  the  physician  in  writ- 
ing, must  forthwith,  if  an  of&cer,  be  dismissed  from  his  of&ce, 
and  forfeit  all  the  wages  due  him ;  and  is  also  guilty  of  a 
misdemeanor,  and  on  conviction  must  be  fined  not  less  than 
one  hundred  dollars. 
Nocommuni-      §  3957.  ISTo  ofiiccr  or  person  holding  any  appointment,  the 
tween  offi-     dutics  of  which  are  to  be  discharged  within  the  precincts  of 
Ticts^exce°t"  ^^®  penitentiary,  must  say  any  thing  in  relation  to  the  police 
on  their  busi-  thcrcof,  in  the  prcseuce  of  a  convict,   except  it  be  to  direct 
him  in  his  duty  or  to  admonish  him  for  a  delinquency; 
neither  must  he  hold  any  conversation  with  the  convicts,  or 
allow  them  to  speak  to  him  on  any  subject,  except  it  relate 
to  necessary  duty  or  business. 
Males  and         §  3958.  The  male  and  female  convicts  must  at  all  times, 
a^rt!^  ^^^'  and  on  all  occasions,  be  kept  separate  and  apart,  and  the  fe- 
males, as  well  as  the  males,  confined  in  separate  cells  at  night 
Punishment       |  3959.  If  auy  convict  neglects  or  refuses  to  perform  the 
MiitTry'^con^  labor  assigucd  him,  or  willfully  injures  any  of  the  materials, 
finement.      implements  or  tools,  or  engages  in  conversation  with  any  oth- 
er convict,  or  in  any  other  manner  violates  any  of  the  reg- 
ulations of  the  penitentiary,  he  may  be  punished  by  solitary 
confinement  for  a  period  not  exceeding  thirty  days,  for  each 
offence,  at  the  discretion  of  the  warden  or  person  acting  in 
his  place. 
Bread  and         |  3960.  Evcry  couvict  puuished  by  solitary  confinement, 


CHAP.  2.]  POLICE    OF    PENITENTIARY,    ETC.  689 

must  be  confiaed  in  a  solitary  cell,  and  fed  with  bread  and  water  only 
water  only  during  such  confinement,  unless  the  phj^  sician  con&fement. 
certify  to  the  warden  that  the  health  of  such  convict  requires 
other  diet. 

§  3961.  jSTo  convict  must  be  punished  in  any  other  way  other  pun- 
than  is  herein  provided,  except  by  the  authority  of  the  board  fli^^^by'ra- 

of  inspectors.  specters, 

§  8962.  The  warden,  or  person  acting  in  his  place,  must  warden  to 
in  each  case  in  which  he  punishes  a  convict,  report  the  same  punishment 
in  writing  to  the  president  of  the  board  of  inspectors,  within  "^^arded. 
five  days  after  the  punishment  is  awarded,  stating  the  offence 
and  the  punishment ;  and  the  president  may  convene  the 
board  to  consider  the  case  so  reported ;  and  if  it  appears  to 
the  board  that  the  punishment  was  improperly  awarded  or 
inflicted,  the  same  must  be  so  entered  on  their  minutes. 

§  3963.  Whenever  any  convict  dies  in  the  penitentiary,  inquiry  on 
the  warden  must  forthwith  notify  some  one  of  the  inspectors,  the  con'^ct! 
if  practicable,  and  summon  at  least  one  justice  of  the  peace  of 
Coosa  county  to  examine  the  body  of  the  deceased ;  whose 
duty  it  is  to  attend  and  ascertain  as  nearly  as  may  be  the 
cause  of  his  death,  and  report  the  same  to  the  board  of  in- 
spectors ;  and  the  warden  must  not  permit  the  body  to  be  j.^^^.^^^ 
buried  until  such  examination  is  had.     If  the  body  is  not  ap- 
plied for  by  the  friends  of  the  deceased  within  a  convenient 
time  after  such  examination,  the  warden  must  have  it  de- 
cently interred  in  the  burying  place,  to  be  provided  in  the 
\'icinit3^  of  ihe  penitentiary. 

§  3964.  If  any  convict  is  sick  at  the  expiration  of  his  term  convict  not 
of  imprisonment,  he  must  not  be  be  discharged,  except  at  his  unTesritT 
request.  ^°°'^  '^'^"''• 

I  3965.  Each  convict,  if  he  has  no  money,  must  be  fur-  convict  to 
nished  with  an  amount  sufficient,  not  exceeding  ten  dollars,  penses"pai\f' 
at  the  discretion  of  the  inspectors,  to  reach  his  place  of  res-  pwided'on 
idence,  and  must  be  furnished  with  decent  clothing,  to  be  ad-  ''e'ease. 
vanced  by  the  warden  and  repaid  by  the  state. 

8  3966.  Such  of  the  foregoing  regulations,  with  all  others  Theiaw  of 

o  <zj         CD        o  ^     /  ^  escapes  and 

that  may  hereafter  be  adopted  by  the  legislature  or  inspec-  other  rules 
tors,  with  the  approbation  of  the  governor,  which  it  is  neces-  w'^arden'to  ^^ 
sary  that  the  convicts  should  know,  together  with  all  the  *^®  convicts, 
sections  of  this  chapter  in  relation  to  escapes,  must  be  print- 
ed so  as  to  be  conveniently  read,  and  set  up  in  each  work- 
shop and  cell,  in  a  conspicuous  place,  and  also  read  and  ex- 
plained by  the  warden  to  each  convict  on  his  admission  to 
the  penitentiary. 

§  3967.  If  any  convict,  imprisoned  in  the  penitentiary  for  Punishment 
a  term  less  than  life,  escape,  or  attempt  to  escape,  on  convic-  attemp'trto*" 
tion  thereof,  he  must  be  punished  at  the  discretion  of  the  ^^'^'^'p^- 
court,  by  imprisonment  in  the  penitentiary  not  less  than  two 
or  more  than  five  years ;  and  convicts  so  escaping,  must  re- 
main in  the  penitentiary  as  other  inmates,  after  their  appre- 
hension, until  their  trial  takes  })lacc,  unless  their  term  of  im- 
prisonment has  expired;  in  which  case  they  may  be  dischar- 
44 
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ged  on  giving  sufficient  bail ;  and  upon  the  trial  for  sucli  es- 
cape, the  fact  of  imprisonment  in  the  penitentiary,  is  pre- 
sumptive evidence  of  a  conviction,  and  sentence  to  Wprison- 
ment  therein. 
Punishment       §  ^968.  If  auj  couvict  coufincd  in  the  penitentiary  for  a 
Kea,°'for  ^^^^^^^  ^^^^  ^^^^^  ^^^^'  ^ssaults  the  warden,  or  any  other  officer 
assault  on  of-  thcrcof,  with  the  intent  to  kill  or  maun,  he  must,  on  convic- 
^'^^'-  tion  thereof,  be  imprisoned  in  the  penitentiary  not  less  than 

ten  or  more  than  twenty  years, 
ofeuchpria-      §  3969.  If  auy  one  or  more  convicts  in  the  penitentiary, 
conspiracy  to  ^'^.^  ^  ^^ss  term  than  liib,  conspire  with  another,  or  other  con- 
kiii,  &c.        victs  for  the  purpose  of  kilhng  or  maiming  any  officer  of  the 
penitentiary,  they  must,  on  conviction,  be  imprisoned  in  the 
penitentiary  not  less  than  five  or  more  than  ten  years. 
ofprisoner        §  S^*^^'  ^^  ^ny  couvlct  coufincd  in  the  penitentiary  for 
"pt^L    ^^^'^'  escapes  or  attempts  to  escape  therefrom,  or  assaults  the 
escape  or  kill  warden  or  any  other  officer  thereof,  with  intent  to  kill  or 
officer.         maim,  or  conspires  with  another  or  other  convicts,  for  the 
purpose  of  killing  or  maiming  such  warden  or  other  officer, 
he  must,  on  conviction,  be  punished  by  solitary  confinement 
in  the  penitentiary  not  exceeding  two  years,  at  such  intervals 
as  the  court  maj^  direct. 
Punishment       §  3971.  Evcry  pcrsoH  who  conveys  into  the  penitentiary 
convic?toes.  any  disguisc,  instrument,  tool,  weapon,  or  other  thintr,  useful 
cape.  to  aid  any  convict  m  escaping  therefrom,  with  the  intent  to 

faciUtate  the  escape  of  such  convict ;  or  who  aids  any  con- 
vict in  any  attempt  to  escape,  whether  such  escape  is  effected 
or  not ;  or  who  rescues,  or  attempts  to  rescue  any  convict 
confined  therein,  or  held  in  custody  of  any  officer  or  person 
under  sentence  of  imprisonment  therein,  must,  on  conviction 
be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  two  or  more  than  ten  years. 
e"^rby'        §.  ^^^^-  ^^  ^^y  tionvict  committed  by  the  courts  of  the 
prisoners  of  United  Statcs,  escapes,  or  attempts  to  escape  out  of  the  pen- 
umtedstat«B  iteutiary,  he  is  subject  on  conviction  to  the  same  punishment 
as  if  he  had  been  committed  by  virtue  of  a  conviction  under 
Liability  of    the  laws  of  this  state;  and  the  warden  or  any  other  officer 
forper^mif  ••  li^ving  chargc  of  such  convict,  is  liable  to  the  same  penalties 
ting  escape,  and  punishmeut,  for  any  neglect  or  violation  of  duty  in  re- 
spect to  the  custody  of  such  convict,  as  if  he  had  been  com-' 
mitted  under  a  conviction  and  sentence  under  the  laws  of 
this  state. 
Confinement      §  3978.  Tho  fact  that  a  person  was  confined  as  a  prisoner 
Kai^con"  in  the  penitentiary,  is  in  all  cases  presumptive  evidence  of 
Yiction.        the  legal  conviction  and  sentence  of  such  person  to  the  pen- 
itentiary, under  the  laws  of  this  state  or  the  United  States 
as  the  case  may  be.  ' 

procee<iing3       §  3974.  Wheuevcr  any  convict  in  the  penitentiary  escapes 
^'ITper'''  therefrom,  it  is  the  duty  of  the  warden  to  take  all  proper 
measures  for  his  apprehension,  and   for  that  purpose   he 
must   forthwith  communicate  to  the  governor  ihe  fact   of 
such  escape,  the  time  when,  and  the  circumstances  under 
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whicli  it  was  committed,  togetlaer  with  a  particular  descrip- 
tion of  the  convict,  his  age,  size,  complexion,  color  of  hair, 
and  eyes,  from  what  county  committed,  for  what  offence, 
and  when, 

6  3975,  If  any  officer,  or  other  person  employed  in  the  Punishment 
penitentiary,    voluntarily   sutlers    any   convict   imprisoned  for  aiding  eal 
therein  to  escape,  he  must,  on  conviction,  be  imprisoned  in  '"''p^- 
the  penitentiary  for  a  period  equal  to  the  unexpired  term  of 
such  convict,  but  in  no  case  less  than  two  years, 

6  3976,  If  any  officer,  or  person  employed  in  the  peniten-  Punishment 
tiary,  suffer  any  convict  under  sentence  of  solitary  confine-  convict  from 
ment  to  be  at  large,  out  of  the  cell  assigned  him,  unless  di-  |nement?°°' 
rected  by  the  physician  to  remove  him  to  the  hospital  on 
account  of  sickness,  or  allows  any  convict  to  be  conversed 
with  contrary  to  the  regulations  of  the  penitentiary,  he  must, 
on  conviction,  be  punished  by  fine,  not  less  than  one  hun- 
dred or  more  than  five  hundred  dollars, 

§  3977,  The  warden  is  entitled  to  the  same  fees  and  allow-  Fees  of  war- 
ances  for  himself  and  guards,  not  exceeding  two  for  a  pris-  mo"ving  p^da- 
oner,  for  removing  a  prisoner  to  and  from  the  penitentiary  ^"f ^fy(,°^;,t. 
under  an  order  of  court,  as  the  sherift'  and  guards  are  allowed 
for  the  removal  of  prisoners  to  the  penitentiary. 


AKTICLE  VI. 

Service  of  j^rocess,  and  testiriionij  of  convicts. 


Sec. 

3978.  Process  sei"ved  on  convict  by 
Iciiving  a  copy  with  the  ■ward- 
en. In  default  of  appearance, 
claim  to  be  proved. 

8979.  Commission  issued  to  inspectors 
to  take  convicts'  answer ;  coun- 
sel allowed  liira,  and  on  refusal 
to  answer,  decree  pro  confesso 
rendered. 

3980.  Judge  may  direct  warden  to 
bring  convict  to  court  to  testify 
for  the  state. 


Sec. 

3981.  Officers  liable  for  an  escape,  as 

if  m  the  penitential  y. 

3982.  Their   testimony   in   civil  cases 

taken  on  interrogatories  by  the 

inspectors. 
39S.S.  Defendants  in  a  state  case  may 

take    their   testunony   in    the 

same  way. 
8984.  Testimony  of  convict  is  excluded 

if  not  competent 


§3978.  Whenever  any  suit  is  brought  against  any  con- p^^^g^^  ,g^^. 
vict  imprisoned  in  the  penitentiary,  the  summons  or  subpoena  ed  by  copy  to 

i,.  ,  -^  1*^1  ,  1-^1  warden, 

must  be  directed  to  the  warden,  who  must  make  it  known 
to  the  convict,  by  leaving  a  copy  with  him,  and  returning 
the  original  by  mail,  or  private  conveyance,  to  the  proper 
court;  indorsing  the  title  of  the  suit  and  character  of  the 
process,  on  the  envelop;  and  in  all  suits  pending  against 
any  one  imprisoned  in  the  penitentiary,  against  whom  it 
may  be  necessary  to  issue  any  mesne  process,  the  like  pro- 
ceedings moybeliad;  find  if  no  aj)pcarance  is  entered  for  cmime  to  h« 
the  convict,  the  court  befjre  whom  tlie  suit  is  pendin<^  must  !;';;^;,'',|[,^'y'* 
require  the  plaintiff  to  prove  the  claim,  or  cause  of  action,      eutcicd. 
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Commission 
to  inspectors 
to  take  con 


chancery. 


Counsel  al- 
lowed. 


§  3979.  When  the  complainant  in  any  suit  in  chancery, 
against  an  imprisoned  convict,  defendant,  requires  his  answer 
t^*k''biu"hr^''  to  the  bill,  the  register  of  the  court  in  which  the  suit  is  pend- 
ing must  issue  a  commission  directed  to  the  inspectors  of  the 
penitentiary,  requiring  some  one  of  them  to  take  the  answer 
of  such  convict.     If  such  convict  will  voluntarily  answer  the 
bill,  he  may  be  allowed  the  aid  of  counsel  to  prepare  his  an- 
swer, at  such  convenient  times  as  the  inspector  executing  the 
commission  directs.     The  answer  must  be  sworn  to  before 
the  inspector  taking  the  same,  and  returned  with  the  com- 
mission to  the  proper  court.     If  the  convict  refuse  or  neglect 
for  thirty  days  after  he  is  required  by  the  inspector  to  make 
On  refusal  to  i}^q  answer,  the  inspector  must  return  the  commission,  and 
cree  pro  con-  thcrcou  Certify  tlic  refusal  or  neglect  to  answer ;  after  which 
feaso.  ^-^^  allegations  of  the  bill  may  be  taken  as  confessed,  and  a 

decree  made  against  the  defendant,  as  if  they  had  been  estab- 
lished by  evidence ;  but  nothing  in  this  section  contained 
shall  prevent  the  chancellor  from  giving  further  time  to  an- 
swer, on  a  proper  showing, 
ifconvict's        s  3980.  Whenever   the   presiding   iudge   of  any   circuit 
quiredforthe  court  has  Tcasou  to  bclicve  that  the  evidence  of  a  convict  is 
may  ordfr     ncccssary  in  any  prosecution  by  the  state,  and  that  other 
warden  to     evidcuce  cauuot  be  obtained  on  behalf  of  the  state,  he  may 

brmg  him  m-  .  .  ...  '  ,  -^ 

to  court.  direct  a  writ  to  be  issued,  directing  the  warden  to  nave  the 
body  of  the  convict  before  the  circuit  court,  on  a  day  named 
therein,  to  give  testimony  for  the  state  in  such  case ;  and 
the  warden  must  have  said  convict  before  said  court,  on  said 
day ;  and  for  this  purpose  may  employ  a  trustworthy  dep- 
uty, and  a  suf&cient  guard,  who  shall  be  allowed  the  same 

auards,  &c.  Compensation  as  is  allowed  to  sheriffs  and  guards  for  their 
removal  of  convicts  to  the  penitentiary ;  and  the  further 
sum  of  two  dollars,  for  each  day  they  may  remain  in  attend- 
ance on  the  court ;  and  when  such  convict  has  testified,  the 
deputy  and  guard  must  retu,rn  him  to  the  penitentiary  with 
all  convenient  speed. 

§  3981.  The  convict,  deputy,  and  guard,  in  going  to  and 
from  the  penitentiary,  and  while  remaining  at  the  circuit 
court,  are  respectively  liable  for  an  escape,  or  attempt  to  es- 
cape, in  the  same  manner  as  they  would  have  been  if  the 
convict  was  in  the  penitentiary  under  their  custody ;  and 
the  sheriff  or  jailor  of  the  county  must  receive  and  safely 

jauor  to  re- ■'^^^P  ^^^  couvict  in  the  county  jail,  during  his  attendance 

ceive  him.  upon  the  coiirt,  if  required  to  do  so  by  the  persons  in  charge 
of  such  convict;  for  which  the  jailor  is  allowed  the  legal 
charge  for  victualling  prisoners. 

§  3982.  The  testimony  of  convicts  in  civil  suits  may  be 
taken  upon  interrogatories  and  notice,  as  in  other  cases  of 
taking  testimony  by  interrogatories  ;  the  commission  to  be 
directed  to  the  inspectors,  any  one  of  whom  is  authorized 
and  required  to  take  the  answer  of  the  convict  on  oath,  to 
the  same,  and  make  return  thereof  as  in  other  cases. 

§  3983.  The  defendant  in  a  state  prosecution,  may  in  like 


OiBcera  lia- 
ble for  es- 
cape. 


Convict's 
testimony  in 
ciril  suits. 
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manner  take  the  testimony  of  a  convict  in  his  behalf;  but  in  Defendant 
such  case  the  notice  must  be  given,  and  a  copy  of  the  inter-  tes«mony  of 
rogatories  served  on  the  solicitor  of  the  circuit  in  which  convict, 
such  prosecution  is  pending. 

§  3984.  No  provision  of  this  article  must  be  construed  so  convict's  tee- 
as  to  authorize  the  admission  of  the  testimony  of  a  convict  tal-en^n  cer- 
who  is  by  law  an  incompetent  witness. 


tain  cases. 


mtlc  i5. 

FEES  AND  ALLOWANCES  IN  CRIMINAL  CASES. 

CHAPTER  I. 

Article  1.  Fees  and  allowances  to  justices  and  constables,  sheriffs,  clerks  of 
the  circuit  court,  coroners,  solicitors,  and  attorneys  general 
'•        2.  General  provisions. 

FEES  AND   ALLOWANCES   TO    OFFICERS  IN    CRIMINAL   CASES. 


ARTICLE  I. 

Fees  and  cdlowances  to  justices  and  constables^  sheriffs^  clerks 
of  the  circuit  court^  coroners^  solicitors^  and  attorney  general. 


Sec. 

3985.  Fees  of  justices. 

3986.  In  all  indictable  cases  certified 

to  court  and  taxed  as  costs. 

3987.  In  petty  offences  before  justice  ; 

execution  for  costs. 

3988.  Fees   and   allowance  of  consta- 

bles. 

In  indictable  cases  certified  to 
<;ourt  and  taxed  as  costs. 

Fees  of  circuit  clerk. 

These  fees  taxed  as  costs  and 
paid  by  defendant,  on  convic- 
tion, except  forfeitures  against 
jurors  and  witnesses. 


3989. 


3990 
3991 


Sec. 

3992.  Sheriff's  fees  and  allowances  in 

criminal  cases. 

3993.  Taxed  as  costs,  and  paid  by  de- 

fendant, on  conviction,  except 
in  case  of  forfeiture  of  wit- 
nesses, jurors,  and  bail. 

3994.  Coroner's  fees. 

3995.  Fees  certified  to  court,  and  party 

convicted  of  murder,  <fec.,  pays 
them,  if  no  other  provision 
made. 

3996.  Solicitors'  fees. 

3997.  Attorney    general    in    supreme 

coui't  eases  entitled  to  tax  fee 
of  fifteen  dollars. 


§  3985.  Justices  are  entitled  to  the  following  fees  in  crim-  Justice's  fees 
inal  cases : 

For  the  complaint $      25 

For  a  warrant  of  arrest 50 

For  a  search  warrant 75 

For  each  bond  or  undertaking  of  the  accused  re- 
turned to  court 50 

For  each  undertaking  or  bond  of  witnesses 25 

For  each  subpoena  issued 15 

For  commitment  of  a  defendant  to  jail 25 
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For  certifying  costs  to  circuit  court $         25 

For  each  execution  for  costs 25 

For  each  trial  of  a  petty  offence 100 

Fees  certified  ^  3986.  In  all  indictable  cases  the  fees  specified  in  the 
to  circuit  preceding  section  must  be  certiiietl  to  the  circuit  court,  and 
on  the  conviction  of  the  defendant  taxed  against  him,  and 
when  collected  paid  to  the  justice. 
aS'de-  §  ^^^^-  I^  ^^^  V^^^J  offences  triable  before  a  justice,  exe- 
fendant.  cutiou  may  issue  against  the  defendant  for  the  costs. 
Constable's  §  8988.  Constablcs  are  entitled  to  the  following  fees  and 
^^^^-  allowances  in  criminal  cases  : 

For  executing  a  search  warrant  in  the  day  time .  .   $  1  00 
For  executing  a  search  warrant  in  the  night  time       2  00 

For  executing  any  other  warrant 50 

For  conveying  a  person  upon  a  warrant  of  arrest 
before  a  magistrate,  or  to  jail  when  committed 
by  a  magistrate,  for  himself  and  each  necessary 
guard,  to  be  proven  by  the  af&davit  of  the  con- 
stable, for  each  mile 10 

For  conveying  a  prisoner  to  the  jail  of  another  county, 

when  there  is  no  jail  in,  or  the  jail  of  the  proper  county  is 

insufficient,  the  same  fees  for  himself  and  guard  as  is  allowed 

to  the  sheriff  in  like  cases,  to  be  paid  by  the  county. 

be  certified        ^  S989.  In  all  indictable  cases,  the  costs  specified  in  the 

pn^ceding  section  must  be  certified  by  the  magistrate  to  the 

circuit  court  of  the  county  in  which  the  defendant  is  tried, 

and,  on  conviction,  must  be  taxed  against  and  paid  by  him. 

Circuit  court      §  3990.  Clcrks  of  the  circuit  courts  are  entitled  to  the  fol- 

cierii'8  fees,   lowing  fecs  in  criminal  cases : 

For  docketing  each  cause,  to  be  charged  but  once.  .$     0  10 

For  issue  of  any  writ  or  notice 50 

Each  subpoena  issued 25 

Each  continuance  by  the  defendant 25 

Taking  undertaking  or  recognizance,  and  entering 

the  same 50 

For  each  trial 50 

Entering  judgment  against  each  defendent 25 

Issue  of  each  execution 50 

Each  entry  of  the  discharge  of  bail  on  surrender  of 

the  principal,  to  be  paid  by  the  bail 50 

Entering  order  of  removal  of  trial,  and  the  incidents 

of  such  removal 1  00 

Making  transcript  and  certificate  for  each  hundred 

words 15 

Entry  of  forfeiture  against  defendant 50 

Final  judgment  of  forfeiture  against  defendant 60 

Entry  of  forfeiture  against  witness  or  juror,  each ...  25 

Final  judgment 25 

Issuing  execution 50 

Final  record  for  each  hundred  words 15 

Record  for  supreme  court  for  each  hundred  words. .  15 

Certifying  same 25 
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§  3991.  The  fees  in  the  preceding  section  specified,  must 
be  taxetl  as  costs  and  paid  by  the  defendant  on  conviction, 
except  such  as  accrue  upon  a  forfeiture  against  the  bail,  a 
juror  or  witness,  wliich  must  be  paid  by  such  bail,  juror  or 
"witness,  unless  excused  therefrom  by  the  court. 

§  3992.  Sheriffs  are  entitled  to  the  following  fees  and  al-  sheriff's  fees, 
lowances  in  criminal  cases  : 

For  executing  search  warrant  in  day  time $     1  00 

For  executing  search  warrant  in  night  time 2  00 

For  serving  warrant  or  writ  of  arrest 50 

For  each  bond  or  undertaking  returned  to  court. .  .  50 

For  serving  notices,  on  each  person  served 50 

Committing  prisoner  to  jail 50 

Releasing  him  from  jail 50 

For  victualling  prisoner  in  jail,  to  be  paid  by  the  de- 
fendant on  conviction,  or  if  discharged  or  acquit- 
ted, or  proved  insolvent,  by  the  state,  for  each 

day "^ 30 

For  whipping  slave  under  sentence  of  court 1  00 

Branding  slave 2  00 

For  levying  and  making  money  on  execution  for 

costs  1 ! 1  00 

For  summoning  jury  in  capital  case 3  00 

For  summoning  j  ury  at  any  special  court  for  trial  of 

criminal 3  00 

Attendance  on  such  court  each  day 2  00 

For  executing  criminal,  to  be  paid  by  the  county ...     10  00 
For  levying  and  making  money  on  judgments,  made  abso- 
lute against  defendants,  witnesses,  jurors,  and  judgments  con- 
fessed under  section  3624,  the  same  fees  as  in  civil  cases. 

For  removing  prisoner  to  jail  of  another  county,  when  jail 
of  proper  county  is  insuflicient,  or  there  is  no  jail  in  such 
county,  and  returning  such  prisoner  when  necessarj^,  the  same 
compensation  as  is  allowed  by  section  3931,  to  be  paid  by  the 
defendant,  if  convicted;  and  if  acquitted  or  insolvent,  by  the 
county. 

For  removing  prisoner  under  order  of  a  circuit  judge,  upon 
removal  of  trial,  or  when  arrested  and  confined  in  jail,  in  a 
county  other  than  that  where  he  is  triable,  the  same  compen- 
sation for  himself  and  guards,  not  exceeding  two  for  each 
prisoner,  as  is  allowed  by  section  3931,  to  be  paid  by  the 
state,  if  defendant  is  acquitted  or  proved  insolvent. 

§  3993.  The  fees  specified  in  the  preceding  section,  must, 
unless  some  other  provision  is  made  by  law  for  their  pay- 
ment, be  taxed  as  costs,  and  paid  by  the  defendant  on  convic- 
tion, except  such  as  have  accrued  against  bail,  jurors  and  wit- 
nesses, which  must  be  paid  by  them  unless  excused  by  the 
court. 

§  399-1:.  The  coroner  is  entitled  to  the  following  fees  :  , 

For  each  inquisition,  to  be  paid  by  the  county $     5  00  fees. 

For  summoning  j  ury 2  00 

Issue  of  each  subpoena 25 
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Each  warrant  of  arrest $     0  50 

EacTi  bond  or  undertaking  returned  to  court 50 

For  money  paid  in  the  county  treasury  under  the  provis- 
ions of  section  3771,  five  per  cent,  out  of  the  amount  of  the 
same,  if  under  five  hundred  dollars  ;  if  over  that  amount,  two 
and  one  half  per  cent. 

§  3995.  The  fees  specified  in  the  preceding  section,  may 
be  certified  by  the  coroner  to  the  clerk  of  the  circuit  court, 
and  if  any  person  is  convicted  of  the  murder  or  manslaugh- 
ter of  the  person  on  whom  the  inquisition  was  held,  must,  un- 
less other  provision  is  made  for  their  payment,  be  taxed  as 
costs  against  such  person,  and  when  collected,  paid  to  the 
coroner. 
Solicitor's  §  3996.  Solicitors  are  entitled  to  the  following  fees,  to  be 
^^"  taxed  as  costs,  and  collected  from  each  defendant : 

From  each  defendant  convicted  under  sections  3249, 

3254 _ $  100  00 

From  each  defendant  convicted  under  sections  3245, 

3253,  3255,  3256 _ 50  00 

From  each  defendant  convicted  under  sections  3243, 

3251 40  00 

From  each  defendant  convicted  under  sections  3257, 
3258,  3259,  3268,  3269,  3280,  3281,  3283,  3285, 

3287,  3289 25  00 

From  each  defendant  convicted  under  sections  3273, 

3274,  3297 _ 20  00 

From  each  defendant  convicted  under  sections  3218, 

3225,  3270,  3271,  3293 _...._ 10  00 

For  each  defendant  convicted  of  a  penitentiary  of- 
fence, not  included  in  any  of  the  above  sections.  .  20  00 
For  each  conviction  of  a  slave  for  a  capital  oftence, 
to  be  paid  by  the  comptroller,  by  warrant  on  state 
treasury  on  certified  copy  of  judgment,  and  certi- 
ficate of  sheriff  that  he  was  executed 10  00 

For  all  other  convictions 5  00 

§  3997.  The  attorney  general  is  entitled  on  all  criminal 
cases  taken  to  the  supreme  court,  in  which  judgment  is  ren- 
dered in  favor  of  the  state,  to  a  fee  of  fifteen  dollars,  to  be 
taxed  as  costs. 


ARTICLE  II. 

General  provisions. 

Seo.  j  Sec. 

3998.  If  any  duty  performed  by  otlier  !  and  to  none    against  the  state 


officer,  he  entitled  to  the  fee. 

3999.  Not  to  apply  fo  chancellors,  judg- 

es of  the  circuit  or   supreme 
court. 

4000.  Officers  in  state  cases  entitled  to 

no  fees  not  expressly  allowed ; 


or    county    unless    expressly 
provided. 

4001.  No  sheriff  or  jailor  entitled  to 
fees  for  custody  or  removal 
of  prisoner  who  escapes. 
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Sec.  I  Sec. 

4002.  This  extends  only  to  those  hav-  I  4004.  Accounts  so  certified  to  be  allow- 

ing the   custody  of  the  pris-  I  ed  by  comptroller,  &c. 

oner.  I  4005.  Provisions  as  to  fee  books  and 

4003.  Fees  to  be  jjaid  by   the  state  to  !  bills  of  costs. 

be  proved  in  open  court  and  { 
certified  by  the  judge.  I 

§  3998.  Any  of  the  duties  in  this  title  specified,  when  when  duty  is 
performed  by  other  officers  than  those  therein  named,  whose  ancfthe^^ifi-^ 
duty  it  is  to  perform  the  same,  such  officers  are  entitled  to  <=^''- 
the  same  fees  as  if  rendered  by  the  officers  in  this  title 
named,  and  to  be  collected  and  paid  in  the  same  manner. 

§  8999.  The  provisions  of  the  preceding  section  do  not  Not  to  apply 
apply  to  judges  of  the  supreme  or  circuit  court,  or  chancellors.  °^"  ^^^^  "' 

^  4000.  Officers  are  entitled  to  no  other  fees  in  criminal  no  fees  ai- 

^  ,T  1  •TT1T  !•      lowed  notes- 

cases,  except  such  as  are  expressly  provided  by  law,  and  m  pressiy  au- 

no  case  are  they  entitled  to  payment  from  the  state  or  county,  faw?^^'^  ^^ 

unless  expressly  provided. 

§  4001.  No  sheriff,  iailor  or  other  officer,  charged  with  "  p"^°"«»' 

,"  ,„  .'J  .  -11  n  n       escape  no 

the  custody  oi  a  prisoner,  is  entitled  to  any  allowance  lor  compensa- 

-I  •  ^  ■  -\  •  Pilij.  J.        tion  for  his 

keeping  or  removing  such  prisoner  irom  the  state  or  county,  custody. 
if  such  prisoner  escapes  from  the  custody  of  such  sheriff  or 
jailor,  or  from  the  officer  during  his  removal. 

§  4002.  The  provisions  of  the  preceding  section  extend  ^JJlVa^vi'^" 
onlv  to  the  sheriff,  iailor,  officer  or  guards  having  the  custodv  ^'^'^  custody 

''•,  o  ^  •  •'of  prisoner. 

or  charge  oi  such  prisoner. 

§  4003.  The  accounts  due  sheriffs  and  jailors  to  be  paid  proved  in 
by  the  state,  must,  unless  some  other  provision  is  made  by  and°cerdfied 
law,  be  presented  to  the  judge  and  proven  in  open  court,  and  by  the  judge. 
the  judge  and  solicitor  must  examine  such  accounts  and  ex- 
amine witnesses  if  necessary,  and  if  the  charges  are  legal  and 
duly  proved,  they  must  so  certify  on  such  accounts. 

§  4004.  The  accounts  so  certified,  accompanied  with  the  Account  cer- 
affidavit  of  the  sheriff  or  jailor,  that  the  same  are  correct,  and  by^comptroi- 
that  no  part  of  the  same  have  been  paid,  must  be  allowed  '®'"- 
by  the  comptroller  if  the  charges  against  the  state  ai'e  proper 
and  paid  by  warrant  on  the  state  treasury. 

§  4005.  The  provisions  of  sections  3053,  3057,  8058,  3059,  Fee  books, 
apply  to  this  title,  except  so  far  as  the  same  may  be  changed  &  "^  °^  '^°^^' 
by  law. 
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FOEMS  OF  INDICTMENTS. 

No.  1.     §  3079. 

The  State  of  Alabama,  )  Circuit  Court. 

County.      I  Term  185  . 

The  grand  jury  of  said  county  charge,  that  before  the  finding  of  this 

indictment  A.  B,,  C.  D.,  and  E.  F.,  being  unlawfully  assembled,  did 

demolish,  pull  down  or  destroy,  or  begin  to  demolish,  pull  down  or 

destroy,  a  dwelling  house,  (or  vessel,  as  the  case  may  be,)  against,  &c. 

No.  2.     §  3080. 

For  murder. 

That  A.  B.  unlawfully,  and  with  malice  aforethought,  killed 
C.  D.,  by  shooting  him  with  a  gun  or  pistol,  (or  by  striking  him  with 
an  iron  weight,  or  by  throwing  him  from  the  top  of  a  house,  or  by 
pushing  him  into  the  river,  whereby  he  was  drowned,  or  by  whipping 
him  to  death  with  a  cowhide,  or  some  other  kind  of  whip,  or  as  the 
case  may  be,)  against,  &c. 

No,  3.     §  3084. 

Fw  manslaughter  in  the  first  degree. 

That  A.  B.  unlawfully  and  intentionally,  but  without  malice,  killed 
C.  D.  by  stabbing  him  with  a  knife,  (or  striking  him  with  a  stick,  or 
as  the  case  may  be,)  against,  &c. 

No.  4.     §  3085. 

For  'manslaughter  in  the  second  degree. 

That  A.  B.  unlawfully,  but  without  malice,  or  the  intention  to  kill, 
killed  C.  D.  by  negligently  throwing  a  brick,  or  stone,  or  slate,  or 
piece  of  timber,  from  the  top  of  a  house,  (or  by  negligently  running 
over  him  with  a  horse,  or  by  striking  him  with  a  stick,  or  as  the  case 
may  be,)  against,  &c. 

No.  5.     §  3087. 

That  A.  B,  unlawfully  killed  C.  D.  in  a  sudden  rencounter,  by  the 
use  of  a  deadly  weapon  concealed  before  the  commencement  of  the 
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fight,  the  said  A.  B.  being  the  assailant,  and  his  adversary  having  no 
deadly  weapon  drawn,  against,  &c. 

No.  6.     §  8086. 

That  A.  B.,  while  fighting  at  a  militia  muster,  (or  in  the  street  of 
the  city  of  Mobile,  or  at  a  public  place,)  used,  or  attempted  to  use,  a 
pistol,  gun,  or  air  gun,  (or  as  the  case  may  be,)  not  in  self  defence, 
against,  &c. 

No.  7.     §  3090. 
For  rajpe. 
That  A.  B.  forcibly  ravished  C.  D.,  a  female,  against,  &c. 

No.  8.     §  8092. 

That  A.  B.  did  carnally  know,  or  abuse  in  the  attempt  to  carnally 
know,  C.  D.,  a  female,  under  the  age  of  ten  years,  against,  &c. 

No.  9.     §  3093. 

That  A.  B.  did  take  C.  D.,  a  woman,  unlawfully,  and  against  her 
will,  by  menace,  duress,  or  force,  compel  her  to  marry  him,  (or  to 
marry  one  B,  F.,  or  to  be  defiled,  as  the  case  may  be,)  against,  &c. 

No.  10.     §  8096. 

That  A.  B.  did  take  or  decoy  away  C.  D,,  a  child  under  twelve 
years  of  age,  with  intent  to  detain  or  conceal  the  said  C.  D.  from  his 
(or  her)  parents,  (or  guardian,  or  person  having  the  lawful  charge  of 
the  said  C.  D.,  as  the  case  may  be,)  against,  &c. 

No.  11.     §  3097. 

That  A.  B.,  while  navigating  a  steam  boat  (or  other  vessel)  for  gain, 
willfully  received  on  board  of  such  steam  boat  (or  other  vessel)  so 
many  passengers,  or  such  a  quantity  of  loading,  that  by  means  thereof 
such  steam  boat  (or  other  vessel)  overset,  (or  sunk,)  endangering  the 
life  of  a  human  being  by  such  oversetting,  (or  sinking,)  against,  &c. 

No.  12.     §  3099. 

That  A.  B.,  being  the  engineer  of  a  steamboat  used  for  the  convey- 
ance of  passengers  or  freight,  and  in  charge  of  the  machinery  of  such 
steam  boat,  or  of  some  apparatus  in  said  boat  for  the  generation  of 
steam,  from  ignorance  or  gross  neglect,  created,  or  allowed  to  be  cre- 
ated, such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  or  other 
apparatus  in  which  the  steam  was  generated,  or  some  apparatus  or 
machinery  connected  therewith,  endangering  human  life  thereby, 
against,  &c. 

No.  13.     §  3101. 
That  A.  B.  unlawfully  or  forcibly  inveigled,  enticed,  or  confined 
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C.  D.,  a  free  person,  with  intent  to  cause  such  person  to  be  secretly 
confined  or  imprisoned  in  the  sta,te,  against  his  will,  (or  with  intent 
to  sell  such  person  for  a  slave,  or  to  cause  such  person  to  be  sent 
out  of  this  state,  against  his  will,)  against,  &c. 

No.  14.     §  8104. 

For  robbery. 

That  A.  B.  feloniously  took  a  gold  watch,  (or  as  the  case  may  be,) 
the  property  of  C.  D.,  from  his  person,  and  against  his  will,  (or  in  his 
presence  and  against  his  will,)  by  violence  to  his  person,  or  by  putting 
him  in  such  fear  as  unwilhngly  to  part  with  the  same,  against,  &c. 

No.  15.     §  3105. 

Mayhem. 

That  A.  B,  unlawfully,  maliciously,  and  intentionally  cut  out  or 
disabled  the  tongue  (or  put  out  or  destroyed  an  eye,  or  as  the  case 
may  be)  of  C.  D.,  against,  &c. 

No.  16.     §  8106. 

Assault  loitli  intent  to  murder. 

That  A.  B.  unlawfully,  and  with  malice  aforethought,  did  assault 
C.  D.,  with  the  intent  to  murder  him,  against,  &c. 

No.  17.     §  3106. 

Assault  ivith  intent  to  ravish. 

That  A.  B.  did  assault  C.  D.,  a  female,  with  intent  forcibly  to  rav- 
ish her,  against,  &c. 

No.  18.     §  3107. 

That  A.  B.  did  assault  and  beat  C.  D.  with  a  cowhide,  stick  or  whip, 
having  at  the  time  in  his  possession  a  pistol,  (or  a  bowie  knife,  or  oth- 
er deadly  weapon,  as  the  case  may  be,)  with  the  intent  to  intimidate 
the  said  C.  D.,  and  prevent  him  from  defending  himself  against,  &c. 

No.  19.     §  3108. 

That  A.  B.  did  abuse,  whip,  or  beat  C.  D.,  upon  an  accusation  that 
he  had  been  guilty  of  stealing,  or  to  force  the  said  C  D.  to  disclose 
where  he  was  on  the  night  of  the  twenty-first  August,  one  thousand 
eight  hundred  and  fifty -two,  (or  to  leave  the  county  or  the  state,  or  as 
the  case  may  be,)  against,  &c. 

No.  20     §  8110. 

That  A.  B.  willfully  injured  the  court  house  of  Montgomery  coun- 
ty, (or  as  the  case  may  be,)  a  building  belonging  to  said  county,  (or  as 
the  case  may  be,)  by  breaking  the  windows  thereof;  or  by  breaking 
the  door,  (or  as  the  case  may  be,)  against,  &c. 
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No.  21.     §  3114. 

That  A.  B.  unlawfully  and  maliciously  killed  (or  disabled,)  a  horse, 
(or  as  the  case  may  be,)  the  property  of  0.  D.,  against,  &c. 

Ko.  22.     §  3114. 

That  A.  B.  unlawfully  and  maliciously  injured  (or  destroyed,)  a 
carriage,  (or  as  the  case  may  be,)  belonging  to  C.  D.,  of  some  value, 
against,  &c. 

No.  23.     §  3120. 

That  A,  B.  unlawfallv  and  willfully  destroyed  (or  removed,)  a  mile 
stone,  (or  post,  board,  or  guide  board,  as  the  case  may  be,)  set  upon  a 
road  (or  highway,)  leading  from,  (describe  the  road  or  highway,) 
against,  &c. 

No.  24.     §  3125. 

That  A.  B.  willfully  and  wantonly  poisoned  a  spring  (or  fountain, 
or  well,  or  reservoir,  as  the  case  may  be,)  of  water,  in  the  yard  of  C. 
D.,  (or  in  the  public  square  in  the  town  of  Tuskegee,  or  near  the 

house  of  0.  D.,  or  on  the  road  leading  from to ,  or  as  the 

case  may  be,)  against,  &c. 

No.  25.  §  3126. 

That  A.  B.  did  harbor  or  conceal  a  runaway  slave  named  Joe,  the 
proj)erty  of  C.  B.,  (or  as  the  case  may  be,)  knowing  such  slave  to  be  a 
runaway,  against,  &c. 

No.  26.     §  3127. 

That  A.  B.  did  knowingly  aid  a  slave  named  Joe,  the  property  of 
C.  D.,  to  runaway,  against,  &c. 

No.  27.     §  3128. 

That  A.  B.  persuaded  a  slave  named  Fed,  the  property  of  C.  D.,  to 
leave  the  service  of  his  master,  the  said  C.  I).,  with  the  intent  to  go  to 
a  state  or  country  where  such  slave  might  enjoy  freedom,  against,  &c. 

No.  28.    §  3128. 

That  A.  B.  harbored  or  concealed  a  slave  named  Fed,  the  property 
of  C.  D.,  such  slave  being  at  the  time  a  runaway,  and  having  the  in- 
tention to  go  to  a  state  or  country  where  he  might  enjoy  freedom,  and 
such  intention  being  known  to  the  said  A.  B.  at  the  time  he  harbor- 
ed or  concealed  such  slave,  against,  &c. 

No.  29.     §  3129. 

That  A.  B.  forged  or  fabricated  a  paper  in  writing,  for  the  purpose 
of  enabling  a  slave  named  Fed,  the  property  of  C.  D.,  to  escape  or  run- 
away from  his  master,  (or  to  pass  as  a  free  person,  or  to  leave  this 
state,  as  the  case  may  be,)  against,  kc. 
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No.  30.     §  3130. 

That  A.  B.  inveiged,  stole,  carried,  or  enticed  away,  a  slave  naraed 
Tom,  the  property  of  C.  D.,  with  the  intent  to  convert  such  slave  to 
his  own  use,  or  to  the  use  of  one  E,  F.,  or  to  enable  such  slave  to  reach 
a  state  or  country  where  he  would  enjoy  freedom.,  against,  &c. 

No.  31.     §  3131. 

That  A.  B.  did  make  a  conveyance  of  property  to  one  C.  D.,  (or  as 
the  case  may  be,)  with  the  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, against,  &c. 

No.  32.     §  3132. 

That  A.  B.  did  remove  a  certain  slave  named  Joe,  (or  other  person- 
al property,  as  the  case  may  be,)  with  the  intent  to  convey  such  slave 
(or  other  property,  as  the  case  may  be,)  out  of  the  state,  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  one  E.  F,,  who  had  a  claim 
to  such  slave,  (or  other  property,  as  the  case  may  be,)  under  a  written 
instrument,  of  which  the  said  defendant  had  a  knowledge. 

No.  33.     §  3139. 

That  A.  B.  feloniously  marked  or  branded  an  unmarked  horse,  (or 
mare,  or  colt,  or  mule,  or  as  the  case  may  be,)  the  property  of  C.  D., 
(or  as  the  case  may  be,)  against,  &c. 

No.  34-.     §  3141. 

That  A.  B.  falsely  personated  C.  D.,  and  in  such  assumed  character 
received  one  hundred  dollars,  (or  as  the  case  may  be,)  intended  to 
have  been  delivered  to  the  said  C.  D.,  against,  &c. 

No.  35.     3142. 

That  A.  B.  did  falsely  pretend  to  C.  D.,  with  intent  to  defraud,  that 
he  had  packed  and  ready  for  delivery,  ten  bales  of  cotton,  (or  as  the 
case  may  be,)  and  by  means  of  such  false  pretence,  obtained  from  the 
said  C.  D.  ten  pieces  of  cloth,  &c.,  (or  as  the  case  may  be,)  against,  &c. 

No.  86.     §  3143. 

That  A.  B.,  an  officer,  (or  an  agent,  or  clerk,  as  the  case  may  be,) 
of  the  bank  of  Mobile,  (or  as  the  case  may  be,)  an  incorporated  compa- 
ny, not  being  an  apprentice,  or  under  the  age  of  eighteen  years,  em- 
bezzled or  fraudulently  converted  to  his  own  use,  money,  to  about 
the  amount  of  five  hundred  dollars,  promisory  notes  to  about  tlie 
amount  of  five  bundled  dollars,  &c.,  (or  other  property,  as  the  case 
may  be,)  which  came  into  his  possession  by  virtue  of  his  employment, 
against,  &c. 

No.  37.    §  3145. 

That  A.  B.,  a  private  banker,  (or  commission  merchant,  or  fiictor,  or 
broker,  or  attorney,  or  agent,  as  the  case  may  be,)  sold  or  disposed  of 
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one  thousand  dollars  of  funds  in  the  city  of  New  York,  tlie  property 
of  C.  D,,  and  embezzled  or  fraudulently  converted  to  his  own  use  the 
proceeds  thereof,  or  some  portion  of  the  same,  against,  &o. 

No.  38.     §  3448. 

That  A.  B.,  treasurer  of  the  state  of  Alabama,  (or  employed  in  the 
office  of  the  treasurer  of  the  state  of  Alabama,  as  the  case  may  be,)  em- 
bezzled or  fraudalently  converted  to  his  own  use,  (or  fraudulently  se- 
creted, with  intent  to  convert  to  his  own  use,)  five,  hundred  dollars, 
(or  as  the  case  may  be,)  belonging  to  said  state,  against,  &c. 

No  39.     §  '^151. 

That  A.  B.  altered,  by  erasing  a  material  part  thereof,  (or  as  the 
case  may  be,  or  forged,  or  counterfeited,  as  the  case  may  be)  an  in^ 
strument  being,  (or  purporting  to  be)  a  bank  bill,  (or  as  the  case  may 
be)  for  one  hundred  dollars,  (or  as  the  case  may  be)  issued,  or  purport- 
ing to  be  issued  by  the  Bank  of  Mobile,  (or  as  the  case  may  be)  an 
incorporated  bank  (or  banking  company  as  the  case  may  be)  of  this 
state  (or  any  other  state,  or  as  the  case  may  be)  with  intent  to  defraud, 
&c.,  against,  &c. 

No.  40.     §  3156. 

That  A.  B.  forged,  (or  counterfeited,  or  falsely  altered,  by  erasing  a 
material  part  thereof,  (as  the  case  may  be)  an  instrumeut  purporting 
to  be  (or  being)  the  last  will  of  C.  D.,  (or  as  the  case  may  be)  devising 
certain  real  property,  (or  as  the  case  may  be)  with  intent  to  defraud, 
&;c.,  against,  &c. 

No.  41.     §  3155. 

That  A.  B,  forged  a  certificate,  purporting  to  have  been  made  by 
C.  D.,  an  officer  duly  authorized  to  make  such  certificate,  of  the  ac- 
knowledgment of  E.  F.  of  the  execution  by  him  of  a  conveyance  to 
G.  II.,  of  certain  real  property  which  by  law  might  have  been  record- 
ed, with  intent  to  defraud,  &c. 

No.  42.     §  3159. 

That  A.  B.,  an  officer  duly  authorized  to  take  the  proof  and  ac- 
knowledgments of  conveyances  of  real  and  personal  property,  will- 
fully certified  that  a  conveyance  of  C.  D.  to  E.  F.,  of  certain  personal 
propert}',  was  duly  acknowledged  before  him  by  the  said  C.  D.,  on  the 

day  of ,  in  the  year ,  when  no  such  acknowledgment 

was  made  on  that  day,  with  the  intent  to  injure  or  defraud,  or  to 
enable  another  to  injure  or  defraud,  against,  &c. 

No.  43.     §  3160. 

That  A.  B.  counterfeited  a  silver  coin  of  the  Republic  of  Mexico, 
called  a  dollar,  which  was  at  the  time  current  by  law,  usage,  and  cus- 
tom, in  this  state,  against,  &;c. 


704:  APPENDIX. 

No.  44.     §  3161. 

That  A.  B.  had  in  his  possession  a  counterfeit  of  a  gold  coin  of  the 
United  States,  called  an  eagle,  which  was  at  the  time  current  in  this 
state,  knowing  the  same  to  be  counterfeit ;  with  intent  to  defraud  or 
injure,  by  uttering  the  same,  as  true  or  false,  or  by  causing  the  same 
to  be  so  uttered,  against,  &c. 

No.  45.     §  8170. 

That  A.  B.  feloniously  took  and  carried  away  from  a  dwelling 
house,  (or  store  house,  smoke  house,  &c.,  as  the  case  may  be)  a  cloak, 
the  personal  property  of  C.  D.,  of  the  value  of  ten  dollars,  against,  &c. 

No.  46.     §  3171. 

That  A.  B.  feloniously  took  and  carried  away  from  a  building  on 
fire,  a  silver  watch,  the  personal  property  of  C.  D.  (or  of  a  person 
whose  name  is  unknown  to  the  grand  jury)  of  the  value  of  twenty 
dollars,  against,  &c. 

No.  47.     §  3172. 

That  A.  B.  feloniously  took  and  carried  away  from  the  person  of 
0.  D.,  one  ten  dollar  bill,  on  the  Bank  of  Mobile,  the  personal  prop- 
erty of  the  said  C.  B.,  of  the  value  of  ten  dollars,  against,  &c. 

No.  48.     §  3173. 

That  A.  B.  feloniously  took  and  carried  away  a  bag  of  cotton,  the 
personal  property  of  C.  D.,  of  the  value  of  more  than  twenty  dollars, 
against,  &c. 

No.  49.     §  3174. 

That  A.  B.  feloniously  took  and  carried  away  a  promissory  note  on 
C.  D.  for  twenty  dollars,  the  personal  property  of  E.  F.,  of  the  value 
of  twenty  dollars,  or  under,  against,  &c. 

No.  50.     §  3176. 

That  A.  B.  took,  or  destroyed  a  deed,  (or  conveyance  in  writing,  as 
the  case  may  be),  belonging  to  C.  D.,  conveying  lands,  (or  personal 
property,  as  the  case  may  be),  with  intent  to  injnre  or  defraud,  ag^jnzt, 
&c. 

No.  51.     §  3183. 

For  burglary. 

That  A.  B.  broke  into  and  entered  the  dwelling  house  of  C.  B.,  (or 
a  building  within  the  curtilage  of  the  dwelling  house  of  C.  D.,  but 
not  forming  part  thereof;  or  the  shop  of  E.  F.,  &c.),  with  intent  to 
steal  (or  to  commit  any  felony,  describing  it  generally.) 

No.  52.     §  3185. 
For  arson  in  the  first  degree. 
That  A.  B.  willfully  set  fire  to,  or  burned  in  the  night  time,  a 
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dwelling  house  (or  a  house  adjoming  the  dwelling  house)  of  C.  D.,  in 
which  dwelling  house  there  was  at  the  time  a  human  being,  against,  kc. 

No.  53.     §  3188. 

For  arson  in  the  second  degree. 

That  A.  B.  willfully  set  fire  to,  or  burned  in  the  day  time,  an  in- 
habited dwelling  house  of  C.  D.,  (or  of  a  person  whose  name  is  un- 
known to  the  grand  jury,)  against,  &c. 

No.  5i.     §  3197. 
For  perjary. 

■That  A.  B.,  on  an  application  for  a  continuance  in  a  civil  action  in 
the  circuit  court  of  Mobile  county,  in  which  one  C.  D.  was  plaintiff 
and  the  said  A.  B.  defendant,  being  duly  sworn  by  the  clerk  of  such 
court,  having  authority  to  administer  such  oath,  swore  falsely,  that 
he  believed  one  E.  F.,  on  the  trial  of  such  case,  would  prove  (stating 
the  facts)  the  matters  so  sworn  to,  being  material,  and  the  oath  in 
relation  to  such  matters  willfully  and  corruptly  false,  against,  &c. 

No.  55.     §  3197. 

For  ■perjury. 

That  A.  B.,  on  his  examination  as  a  witness,  duly  sworn  to  testify 
on  the  trial  of  a  civil  action,  in  the  circuit  court  of  Bibb  county,  be- 
tween C.  D.,  plaintiff,  and  E.  P.,  defendant,  which  court  had  authority 
to  administer  such  oath,  testified  falsely,  that  (stating  the  facts)  the 
matters  so  testified  being  material,  and  the  testimony  willfuUv  and 
corruptly  false,  against,  &c. 

No.  56.     §  3206. 

That  A.  B.,  while  sheriff  of  said  county,  summoned  one  C.  D.  to 
serve  as  a  tales  juror,  at  the  fall  term  of  the  circuit  court  held  for  said 
county,  in  the  year  1852,  with  the  intent  to  produce  a  result  favor- 
able to  one  E.  F.,  the  defendant  in  an  indictment  for  assault  and  bat- 
tery (or  as  the  case  may  be)  pending  in  said  court,  against,  &c. 

No.  57.     §  3210. 

That  A.  B.,  while  sheriff  of  said  county,  and  having  the  legal  cus- 
tody of  C.  D.,  charged  with  (or  convicted  of)  retailing,  (or  other  in- 
dictable offence,  describing  it  in  general  terms,)  voluntarily  permitted 
the  said  C.  D.  to  escape,  against,  &g. 

No.  58.     §  3211. 

That  A.  B.,  being  a  constable,  (or  jailor,  or  deputy  sheriff,  or  as 
the  case  may  be,)  of  said  county,  negligently  suffered  one  0.  D.,  in 
his  custody,  charged  with,  (or  convicted  of)  retailing,  (or  other  indict- 
able offence,  describing  it  in  general  terms,)  to  escape,  against,  &c. 
45 
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^"0.  59.     §  8213. 

That  A.  B.,  being  jailor  of  said  county,  (or  other  officer,  describing 
the  office  by  name  generally),  willfnlly  refused  to  receive  into  his 
custody  C.  D.,  lawfully  committed  thereto  on  the  charge  (or  convic- 
tion) of  assault  and  battery,  (or  as  the  case  may  be),  against,  &c. 

No.  60.     §  3214. 

That  A.  B.  conveyed  into  the  jail  of  Montgomery  county,  a  file,  (or 
as  the  case  may  be,)  an  instrument  useful  to  aid  a  prisoner  to  escape 
therefrom,  Avith  the  intent  to  facilitate  the  escape  of  one  E.  F.,  a  pris- 
oner, lawfully  committed  to  or  detained  in  such  jail,  on  the  charge 
(or  conviction)  of  burglary,  (or  other  felony,  describing  it  in  general 
terms,)  against,  &c. 

No.  61.     §  3218. 

That  A.  B.  did  knowingly  and  willfully  oppose  or  resist  C.  D.,  a 
deputy  sheriff  of  said  county,  in  attempting  to  serve  or  execute  a  writ 
of  execution,  called  a  fieri  facias,  issued  by  the  clerk  of  the  circuit 
court  of  said  county,  (or  as  the  case  may  be,  describing  the  process 
generally,)  against,  kcr 

No.  62.     §  3219. 

That  A.  B.,  the  master  of  (or  in  charge  of)  a  slave  named  Jack,  guilty 
of  (or  legally  charged  with)  the  commission  of  murder,  (or  other  capi- 
tal offence,  describing  it  in  general  terms,)  concealed  or  carried  said 
slave  away  (or  caused  him  to  be  concealed  or  carried  away)  with  the 
intent  to  prevent  said  slave  from  being  brought  to  justice,  &c. 

No.  63.     §  3220. 

That  A.  B.,  knowing  that  one  C.  D.  had  been  guilty  of  the  com- 
mission of  grand  larceny  (or  other  felony,  describing  it  in  general 
terms,)  took  money  or  other  property,  or  agreed  to  take  money  or 
property,  from  the  said  C.  D.  (or  one  E.  F.,  as  the  case  may  be)  to 
compound  or  conceal  such  felony,  or  to  abstain  from  any  prosecution 
therefor,  against,  &c. 

No.  64.     §.  3225. 

That  A.  B.,  being  clerk  of  the  circuit  court  of  said  county,  know- 
ingly took  from  C.  D.  one  dollar,  (or  as  the  case  may  be,)  for  the  is- 
sue of  an  execution,  (or  as  the  case  may  be,)  being  a  greater  fee  than 
was  by  law  allowed  for  such  service,  against,  &c. 

No.  Q5.     §  3227. 

That  A.  B.,  not  occupying  the  legitimate  relation  of  parent,  child, 
brother,  sister,  husband  or  wife,  to  one  C.  D.,  who  had  committed  a 
felony,  concealed  the  said  C.  B.  (or  furnished  him  with  a  horse  or 
gave  him  other  aid,  as  the  case  may  be)  after  he  had  committed  said 
offence,  with  the  knowledge  that  he  had  committed  the  same,  and  to 
enable  him  to  avoid  or  escape  from  arrest,  trial,  conviction  or  pun- 
ishment, against,  &c. 
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No.  6Q.    §  8231. 

That  A.  B.,  a  man,  did  live  with  C.  D.,  a  woman,  in  a  state  of  adul- 
tery or  fornication,  against,  &c. 

:t^o.  67.      §  8232. 

That  A.  B,,  having  a  wife  then  living,  unlawfully  married  one  C. 
D.,  against,  &c. 

No.    68.     §  8236. 

That  A.  B.  removed  the  dead  body  of  C.  D.  from  the  grave,  for  the 
purpose  of  dissection,  sale  or  wantonness,  against,  &c. 

No.  69.     §  3243. 

That  A.  B.  played  at  a  game  with  cards  or  dice,  or  at  some  device, 
or  substitute  therefor,  at  a  tavern,  inn,  store  house  for  retailing  spirit- 
uous liquors,  or  house  or  place  where  spirituous  liquor  was  at  the  time 
retailed  or  given  away,  or  at  a  public  house,  high- way  or  some  other 
public  place,  or  at  an  out  house,  where  people  resort,  against,  &c. 

No.  70.     §  8249. 

That  A.  B,  kept,  or  exhibited  a  gaming  table,  for  gaming,  or  was 
interested  or  concerned  in  the  keeping  or  exhibition  thereof,  against^ 
&c. 

No.  71.     §  8251. 

That  A.  B.  bet  at  a  gaming  table  for  gaming,  against,  &c. 

No.  72.     §  8256. 

That  A.  B.  willfully  interrupted  or  disturbed  an  assemblage  of 
people,  met  for  religious  worship,  by  noise,  profane  discourse,  rude  or 
indecent  behavior,  or  by  fighting  at  or  near  the  place  of  worship,  (or 
as  the  case  may  be,)  against,  &c. 

No.  78.    §  8254. 

That  A.  B.  set  up,  or  was  concerned  in  setting  up,  or  carrying  on 
a  lottery,  without  the  legislative  authority  of  this  state,  against,  &c. 

No.  74.     §  8258. 
That  A.  B.  fraudulently  packed,  or  baled  cotton,  against,  &c. 

No.  75.     §  3259. 

That  A.  B.  fraudulently  exhibited  a  false  sample  of  cotton,  (or  su- 
gar or  an}^  other  article,  as  the  case  may  be,)  by  means  whereof  one 
0.  D.  was  injured,  against,  &c. 

No.  76.     §  8260. 
That  A.  B.  willfully  cut,  tore  or  opened,  a  bale  of  cotton  witho 
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the  direction  or  consent  of  the  owner,  agent  or  consignee  of  such  cot- 
ton, against,  &c. 

No.  77.     §  3268. 

That  A.  B.  was  an  individual  member  of  a  private  corporation, 

known  as  the ,  and  that  said  corporation,  while  the  said  A.  B. 

was  an  individual  member  thereof,  without  authority  of  law,  emitted 
or  circulated  paper  to  answer  the  purposes  of  money,  or  for  general 
circulation,  against,  &c. 

No.  78.     §  3271. 

That  A.  B.  passed  or  circulated  a  bank  bill  of  a  less  denomination 
than  five  dollars,  not  issued  under  the  authority  of  this  state,  against, 
&c. 

No.  79.     §  3274. 
That  A.  B.  carried  concealed  about  his  person,  a  pistol,  against,  &c. 

No.  80.     §  3280. 

That  A.  B.,  a  licensed  retailer,  (or  person  keeping  vinous,  fermented 
or  spirituous  liquors  for  sale,)  sold,  gave  or  delivered  to  one  C.  D.,  a 
student  of  a  college,  (or  pupil  of  a  school,  or  academy,  or  to  E.  F.  for 
the  use  of  C.  D.,  a  pupil,  &c..  knowing  the  use  for  which  it  was  in- 
tended,) vinous,  ferpiented  or  spirituous  liquor,  without  the  consent 
of  the  parent  or  guardian,  or  person  having  charge  of  such  student, 
(or  pupil,)  against,  &c. 

No.  81.     §  3283. 

That  A.  B.  did  sell,  give  or  deliver  to  a  slave,  named  Joe,  belong- 
ing to  C.  D.,  vinous  or  spirituous  liquor,  without  an  order  in  writing, 
signed  by  the  overseer  or  master  of  such  slave,  specifying  the  quan- 
tity to  be  sold,  given  or  delivered,  against,  &c. 

No.  82.     §  3289. 

That  A.  B.  employed,  or  knowingly  permitted  one  Tom,  a  slave, 
belonging  to  C.  D.,  (or  E.  F.,  a  free  person  of  color,)  to  sample  cotton, 
against,  &c. 

No.  83. 
For  an   assault   and  hattery. 
That  A.  B,  assaulted  and  beat  0.  D.,  against,  &c. 

No.    84. 
For  an  affray. 
That  A.  B.  and  C,  D.  did  fight  together  in  a  public  place,  against, 
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RULES  OF  COURT  AND  PRACTICE, 

ADOPTED    BY 

THE  SUPEEMB  COUET  OF  ALABAMA. 


GENEEAL  EULES. 

1.  The  clerk  of  every  court  of  record  in  tlie  state,  shall  Appearances 
keep  in  court,  in  term  time,  and  in  his  office  in  vacation,  a 

book  to  be  called  the  "  Book  of  Appearances."  Any  attor- 
ney or  solicitor  desiring  to  appear  in  any  civil  cause,  shall 
make  in  said  book,  or  cause  to  be  made  therein  by  the  clerk, 
an  entry  of  his  name,  stating  the  cause  in  which  he  appears, 
(and  if  there  be  several  of  the  same  name,  its  number  or 
other  mark  of  identity,)  the  party  or  person  for  whom  he 
appears,  and  the  date  of  such  entry.  Such  entry  shall  be 
considered  an  appearance  of  record.  The  counsel  whose 
name  shall  be  so  first  entered,  shall  be  considered  the  lead- 
ing counsel  in  the  cause,  for  the  party  or  person  for  whom 
he  so  appears,  until  he  abandon  the  cause,  and  then  the  coun- 
sel whose  appearance  shall  be  next  in  date,  and  so  on.  Such 
notices,  &c.,  as  are  authorized  to  be  served  on  the  attorney 
of  a  party,  shall  be  served  on  his  leading  counsel.^^ 

2.  No  one  shall  be  permitted  to  appear  in  a  cause  as  coun-  Appearances 
sel  or  attorney,  unless  he  has  been  employed  therein,  and  his 
appearance  has  been  entered  as  aforesaid,  or  unless  he  repre- 
sent other  counsel  whose  aj^pearance  has  been  so  entered,  or 

may  have  the  special  leave  of  the  court. - 

3.  Counsel  shall  be  considered  as  having  abandoned  a  Abandon- 
cause  by  entry  to  that  effect,   by  failing,  at  two  successive  »!'="'• 
terms  of  the  court,  to  appear  or  be  represented  therein,  by 
removal  from  the  state,  by  quitting  the  practice,  or  by  death ; 

in  any  of  which,  and  in  such  other  cases  as  the  court  may 
direct,  the  clerk  may  enter  such  abandonment  on  the  book 
of  appearances.'^' 

4.  The  attorney's  fee,  taxed  in  the  bill  of  costs,  shall  be  fcos. 
taxed  in  the  name  of  the  leading  counsel,  at  the  time  of  final 
trial."^ 

5.  All  declarations,   pleas,   bills,   answers,  assignments  of  Assigning 

-^         .  -1         .  errors. 

errors,  joinders  in  error,  briefs,  &c.,  must  be  signed  by  coun- 
sel where  counsel  is  employed.* 

*  Adopted  January  term,  1838. 
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Attorneys 
may  take  pa- 
pers from 
clerk's  and 
registers' 
oJSces. 


6.  It  sliall  be  the  duty  of  the  several  clerks  and  registers 
of  courts  in  vacation,  to  permit  the  attorney  or  solicitor  of 
record,  for  either  party,  in  any  suit  pending  in  their  courts, 
to  take  from  the  office  the  papers  in  any  cause,  and  retain 
them  for  the  space  of  twenty-four  hours  at  any  one  time, 
executing  a  receipt  therefor.  The  papers  not  to  be  carried 
beyond  the  limits  of  the  town  in  which  the  office  of  the  regis- 
ter or  clerk  is  located ;  and  the  clerk  or  register  shall  at  all 
times  have  access  to  them." 


EXILES  OF  PEACTICE  IN  THE  SUPEBME  COUET. 


Assigning 
errors. 


Assigning 
errors. 


Trial  of 

causes. 


Authorities 


Authority. 


Roll  of  at  tor 
neys. 


Special  mo- 
tions. 


Motions. 


1.  In  assigning  errors,  it  shall  be  sufficient  to  state  con- 
cisely, in  writing,  in  what  the  error  consists.  The  words 
"there  is  no  error  in  thg  record,"  shall  be  a  sufficient  joinder 
in  error. 

2.  On  application  to  the  court,  additional  assignments  may 
be  filed  at  any  time  before  joinder,  but  after  joinder,  such 
only  as  will  affect  the  merits  of  the  controversy. 

3.  Each  cause  (not  being  within  the  rule  concerning  delay 
cases,  nor  the  rule  concerning  criminal  cases,)  must  be  called 
and  tried  according  to  its  order  on  the  docket,  unless,  for 
good  cause  shown,  it  be  continued  or  passed  over. 

4.  A  list  of  the  authorities  to  be  used  in  the  argument  of 
any  cause,  shall,  if  applied  for,  be  furnished  to  the  counsel 
for  the  adverse  party  one  day  before  the  trial ;  otherwise, 
they  shall  not  be  read  or  commented  on  in  the  argument  on 
behalf  of  the  party  so  in  default,  but  they  may  be  cited, 

5.  ISTo  authority  which  Avas  not  read  in  the  opening  argu- 
ment shall  be  read  in  the  conclusion,  unless  by  leave  of  the 
court,  or  to  rebut  authority  introduced  by  the  adverse 
counsel. 

6.  The  clerk  shall  keep  a  list  or  roll  of  all  attorneys  of 
this  court,  entering  their  names  in  the  order  in  which  they 
were  admitted. 

7.  Special  motions  shall  be  heard  on  each  Thursday  of  the 
term ;  and  for  this  purpose,  the  clerk  shall  call  over  the 
names  of  the  attorneys,  beginning  with  the  attorney  general, 
and  proceeding  with  the  others  according  to  their  order  on 
the  roll. 

8.  The  clerk  shall  keep  a  motion  docket,  in  which  shall 
be  entered  all  motions  for  argument  which  are  not  ex  parte, 
or  of  course.  In  such  entry,  the  nature  and  particular 
grounds  of  the  motion  shall  be  designated,  and,  at  least  one 
day  before  the  hearing  of  the  motion,  the  entry  shall  be  shown 
to  the  counsel  for  the  adverse  party,  or  he  shall  have  such 
written  notice  as  will  enable  him  to  refer  to  it. 


*  Adopted  June  term,  1842. 
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9.  On  tlie  second  Thursday  of  each  term,  after  the  motions  criminal 
have  been  heard,  the  criminal  causes  shall  be  called,  and  shall  '^^"■''^'°" 
be  in  order  until  all  are  disposed  of;  but  the  court,  for  sufii- 
cient  reason  shown,  may  postpone  any   such    cause    until 
another  day.     In  such  cases,   the  party  seeking  to  reverse 
shall  assign  errors  and  furnish  briefs. 

10.  On  any  motion  day,  if  the  counsel  for  the  defendant  ^^lay  cases. 
in  error,  or  apjoellee,  state  that  it  is  his  belief  that  the  case  is 
brought  into  this  court  merely  for  delaj^,  the  record  shall  be 
submitted  to  the  court  without  argument  on  either  side.     If 

the  court,  on  examining  the  record,  consider  it  a  delay  case, 
the  judgment  shall  be  affirmed;  but  if  it  appear  to  be  doubt- 
ful or  difficult,  or  if,  when  so  offered  to  be  submitted,  or  at 
any  time  during  the  term,  the  counsel  for  the  plaintiff  in 
error,  or  appellant,  state  to  the  court  that  it  is  his  opinion 
that,  on  more  full  examination,  the  judgment  will  be  reversed 
or  corrected,  it  shall  not  be  so  affirmed ;  or,  if  such  judgment 
of  affirmance  has  been  entered,  it  shall  be  set  aside,  and  the 
case  shall  stand  over  for  argument  in  its  regular  order. 

11.  In  cases  where  the  judges  are  equally  divided  in  their  Division  of 
opinions,  the  judgment  of  the  court  below  shall  be  affirmed;  '^°'"''" 
but  if  the  judges  whose  opinions  shall  be  against  affirming 

so  request,  the  case  shall  be  retained  for  one  term  only. 

12.  A  certiorari   to   perfect   or  to  bring  up  a  complete  cei-tiorari. 
record,  may  be  awarded  at  the  first  term,  on  motion  of  either 
party,  if  its  object  be  to  sustain  a  judgment,  without  a  show- 
ing; but  if  to  reverse  a  judgment,  a  sufficient  showing  must 

be  made. 

13.  The  clerk  may  permit  either  of  the  attorneys  concern-  Records. 
ed  in  a  cause  to  take  the  record  and  papers  thereof  from  the 
clerk's  office,  to  be  returned  at  such  time  as  by  the  rules  of 

the  office  may  be  directed. 

14.  The  public  examination  for  licenses  to  practice  law,  students, 
shall  be  on  the  first  Tuesday,  and  on  each  Saturday  of  the 
term. 

15.  No  private  agreement  or  consent  between  the  parties  Private 
or  their  attornej^s,  relating  to  the  proceedings  in  any  cause,  ^si-eements. 
shall  be  alleged  or  suggested  by  either  against  the  other, 
unless  the  same  be  in  writing,  and  signed  by  the  part}*  to  be 
bound  thereby. 

16.  The  counsel  for  the  plaintiff  in  error  or  appellant,  one  j.^.^^^^^ 
day  at  least  before  the  trial,   shall  furnish  to  the  court  three 
briefs,  succinctly  stating  the  material  facts  out  of  which  the 
points  in  controversy  arise,  and  referring  to  the  authorities 

on  which  he  relies ;  and  shall  not  be  heard  in  argument 
unless  such  briefs  be  furnished. 

17.  After  the  first  day  of  January  next,  all  transcripts  of  Transcripts, 
records  sent  up  to  this  court  shall  be  on  a  paper  of  uniform  ^"^®" 
size,  (according  to  a  sample  to  be  furnished  by  the  clerk  of 

this  court,)  with  a  blank  margin  of  an  inch  and  a  half  along 
the  side  of  each  page  where  the  leaves  unite. 

18.  No  original  bill  of  exceptions  or  paper,  read  or  offered 
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Copies  of  pa- 
pers. 


Index  of. 


Clerk's  seal. 


Copy  of  bond 
and  citation. 


Transcript. 


Transcript. 


Transcript. 


Transcript. 


Transcript, 


in  evidence,  shall  be  sent  to  this  court.  Copies  of  bills  of 
exceptions,  and  of  papers  therein  referred  to,  shall  be  inserted 
in  their  proper  places  in  the  transcripts. 

19.  The  pages  of  the  transcripts  shall  be  numbered.  Each 
transcript  shall  be  prefaced  by  an  index  to  its  contents,  spe- 
cifying the  pages  at  which  the  various  matters,  (as  the  writ, 
declaration,  pleas,  bill  of  exceptions,  judgment,  bill  in  chan- 
cer}', answer  of  each  defendant,  deposition  of  each  witness, 
each  interlocutory  order  or  decree,  final  decree,  &c.,  &;c.,)  are 
to  be  found.  Marginal  references  to  the  several  matters,  as 
above,  shall  be  made  throughout  the  transcript. 

20.  The  several  sheets  of  each  transcript  shall  be  so  stitched 
together  that  every  part  can  convenientl}-  be  read.  The 
clerk's  seal  shall  be  so  placed  across  the  fastening  of  the  cord 
with  which  the  sheets  are  stitched,  that  no  part  of  the  trans- 
cript can  be  detached,  without  separating  the  seal,  cord,  or 
paper.  No  paper  attached  by  wafer,  paste,  nor  in  any  other 
manner  than  as  above,  shall  be  considered  as  part  of  the 
transcript. 

21.  A  copy  of  the  bond  for  prosecuting  the  writ  of  error, 
or  appeal,  (when  such  bond  is  given,)  shall  be  sent  with  the 
transcript;  such  copy,  the  writ  of  error,  citation,  &c.,  maybe 
sent  detached  from  the  transcript.  When  the  citation  shall 
not  be  sent,  the  clerk  shall  certif)^  whether  a  citation  issued 
or  not. 

22.  The  clerk  of  this  court  shall  transmit,  by  mail  or  oth- 
erwise, to  the  clerks  of  the  several  circuit  and  county  courts, 
a  copy  of  this  rule,  and  a  sample,  as  required  thereby  ;  and 
no  transcript  shall  be  here  filed,  unless  it  conform  to  the  first, 
second,  and  third  clauses  of  this  rule,  as  above  stated. 

23.  As  the  practice  of  this  court,  in  relation  to  the  filing 
of  transcripts,  and  the  setting  aside  of  judgments  rendered  on 
certificates  and  citations,  seems  to  be  but  imperfectly  under- 
stood, the  court  will  state,  for  the  information  of  the  bar,  the 
rules,  which  will  hereafter  be  rigidly  adhered  to :""'" 

24.  1st.  If  the  transcript  of  the  record  is  not  delivered  to 
the  clerk,  and  errors  assigned  within  the  first  three  days  of 
the  term,  the  defendant  in  error  is  entitled,  at  any  time  before 
the  record  is  filed,  and  the  errors  assigned,  to  his  judgment 
of  afiirmance,  on  production  of  the  proper  certificate  or  cita- 
tion.* 

25.  2d.  Whenever  a  judgment  shall  be  taken  before  a  call 
of  the  division,  to  vfhich  the  case  properly  belongs,  it  will  be 
deemed  a  suflicient  cause  to  reinstate  the  case,  and  to  set 
aside  the  judgment,  if  the  transcript  is  filed  at  any  time  before 
the  first  motion  day,  after  the  call  of  the  division.* 

26.  3d.  In  all  other  cases  where  a  motion  is  submitted  to 
set  aside  a  judgment  rendered  on  certificate  or  citation,  afii- 


*  Adopted  January  term,  1838. — It  is  ordered  by  this  court  that  the  rules  of 
court  collected  and  published  in  the  fifth  volume  of  Stewart  &  Porter's  Reports, 
and  as  there  respectively  numbered  and  arranged,  be  and  the  same  are  hereby 
adopted  as  rules  of  practice  in  the  supreme,  circuit,  and  county  courts  of  the 
state  of  Alabama. 
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davits  must  be  produced  showing  satisfactory  reasons  why 
the  transcript  was  not  filed  within  the  first  three  days  after 
the  call  of  the  division  to  which  the  case  belongs.  If  the 
transcript  offered  is  defective,  the  affidavits  must  show,  either 
that  application  has  been  made  for  a  correct  transcript,  or 
that  there  was  not  sufficient  time,  after  the  defect  was  dis- 
covered, to  procure  one  before  the  adjournment  of  the  court. 
And  in  either  event,  the  deficient  matter  must  be  stated  with 
sufficient  certainty  to  enable  the  defendant  in  error  to  admit 
the  existence  of  the  same,  and  to  proceed  as  if  the  record 
was  complete.'^^ 

27.  In  all  cases  which  shall  be  held  under  advisement,  it  Advisement. 
shall  be  the  duty  of  the  clerk  to  furnish  two  copies  of  the 
record,  or  such  parts  thereof  as  may  be  required  by  the  court, 

and  that  the  costs  of  the  same  be  taxed  in  the  bill  of  costs.* 

28.  In  all  cases  where  writs  of  error,  or  appeals,  shall  have  where  no  ^ 
been  allowed,  returnable  to  this  court,  if  at  the  proper  return  arrelurn.^" 
term,  no  proceedings  are  had  in  the  cause,  and  the  same  be 
neither   affirmed,    reversed,    dismissed   nor   continued,    the 
defendant  in  error,  or  appellee,  shall  be  entitled  to  proceed 

to  execution  in  the  court  below,  as  if  no  writ  of  error  or 
appeal  had  been  allowed,  upon  filing  with  the  clerk  below 
the  certificate  of  the  clerk  of  this  court  that  no  proceedings 
have  been  had  in  such  cause  at  the  return  term.  And  the 
clerk  of  this  court  shall  issue  such  certificate,  on  the  applica- 
tion of  any  party  requiring  the  same,  certifying  that  no  pro- 
ceedings have  been  had  in  such  cause  as  the  applicant  shall 
name,  when  such  is  the  fact :  Provided,  That  v,^here  such 
certificate  shall  have  been  applied  for  and  issued  from  this 
court,  no  affirmance  on  certificate  from  the  court  below  at 
any  after  term  shall  be  allowed,  unless  the  certificate  of  no 
proceedings  obtained  from  this  court  be  returned,  with  an 
affidavit  that  the  same  has  not  been  used,  or  other  satisfactory 
evidence  thereof.f 

29.  This  court  has  hitherto  been  very  indulgent  in  admit-  students, 
ting  to  its  bar  applicants  for  license.    That  none  may  hereafter 
present  himself  for  examination  who  is  not  well  skilled  in 

his  profession,  the  court  deems  it  proper  to  declare,  that,  in 
future,  examinations  conducted  under  its  eye  will  be  tho- 
rough, and  well  calculated  to  test  the  extent  of  the  appli- 
cant's prof(2ssional  attainments,  and  where  these  are  defect- 
ive, the  court  will  not  hesitate  to  withhold  a  license.;}: 


Adopted  Jan.  term,  1838.  f  Adopted  Jan.  term,  1839. 

X  Adopted  June  term,  1839. 
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COURTS. 


Appearances 


Docket. 


Order  book. 


Executions. 


Attorneys. 


Scire  facias. 


Oyer. 


Production  of 
papers. 


Defaults. 


1.  The  clerk  shall  enter  all  causes  on  the  appearance 
docket,  according  to  the  order  in  which  the  writs  were  re- 
ceived by  the  sheriff.  "^^ 

2.  lie  shall  keep  a  separate  docket  in  which  shall  be  en- 
tered all  motions  made  during  the  term,  (not  incidental  to 
the  cause,)  in  the  order  of  time  in  which  they  are  made,  and 
they  shall  be  called  in  the  same  order. 

3.  He  shall  keep  on  his  table  when  the  court  is  sitting,  and 
at  all  other  times  in  his  oJ3ice,  a  memorandum  book,  in  which 
the  attorneys  may  respectively  enter  precipes  and  other  direc- 
rections  to  him. 

4.  On  every  final  judgment  and  decree  rendered  during 
the  term,  (unless  the  party  to  be  benefited  thereby,  or  his  at- 
torney, shall,  in  writing,  otherwise  direct,)  the  clerk  shall  is- 
sue execution,  as  soon  after  the  adjournment  as  the  law  will 
permit. 

5.  An  attorney  may  be  security  for  costs,  but  shall  not  be 
bail  for  his  client,  either  in  a  civil  or  a  criminal  case. 

6.  To  every  scire  facias  returned  "made  known,"  the  de- 
fendant shall  plead  within  the  first  two  days  of  the  term  to 
which  the  same  is  returned,  the  ^^l^intiff  shall  reply  on  the 
day  nest  thereafter,  and  so  on  from  day  to  day,  until  issue  in 
fact  or  in  law  be  joined;  but  either  party  may  demand  a 
trial  at  the  return  term,  although  the  court  may  not  continue 
in  session  three  days. 

7.  When  oyer  of  any  instrument  which  is  the  foundation 
of  the  action,  is  demanded,  and  notice  thereof  given  to  the 
attorney  for  the  plaintiff,  oyer  shall  be  granted  within  two 
days  thereafter ;  unless  the  instrument  be  out  of  the  posses- 
sion of  the  plaintiff,  and  a  subpoena  duces  tecum  be  necessa- 
ry, in  which  case  oyer  shall  be  granted  on  the  return  of  the 
subpoena,  duly  executed ;  and  in  default  thereof,  in  either 
case,  judgment  of  non  pros  shall  be  entered.  When  oyer  of 
letters  testamentary  or  letters  of  administration,  is  demanded, 
it  shall  be  granted  on  or  before  the  first  day  of  the  term  next , 
after  the  return  of  the  writ,  but  the  trial  shall  not,  on  that 
account,  be  delayed. 

8.  When  the  action  is  on  any  instrument  purjDorting  to 
have  been  signed  b}^  the  defendant,  and,  within  the  time 
prescribed  for  pleading,  he  shall  give  notice  to  produce  it,  it 
shall,  within  one  day  thereafter,  be  produced  for  his  insjDec- 
tion.  In  default  thereof,  non-suit  may  be  entered,  unless 
sufficient  excuse  be  shown. 

9.  Defaults  may  be  entered  on  the  docket   in  vacation, 
which  shall  relate  to  the  preceding  term,    and 
thereof  may  be  claimed  at  the  next  term. 


advantage 


*  The  rules  from  1  to  23  inclusive,  Avere  adopted  by  the  supreme  court  at 
January  Term,  1838. 
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10.  After  a  default  has  been  duly  entered,  the  party  claim-  Defaults, 
ing  the  benefit  thereof  shall  not  be  bound  to   receive  any 

plea  or  pleading  of  the  party  so  in  default. 

11.  On  timely  application,  on  affidavit  showing  merits  and  Defaults, 
sufiicient  matter  of  excuse,  a  default  may  be  set  aside  on  such 
terms  as  the  court  may  impose. 

12.  ISTo  plea  in  abatement  shall  be  received  if  objected  to,  pieain 
unless  by  the  indorsement  of  the  clerk  it  appear  to  have  been  ^'^^*^^^^°*- 
filed  within  the  time  allowed  for  pleading. 

18.  A  motion  to  quash  an  attachment,  appeal  or  process  Attachment, 
must  be  made  at  the  first  term  at  which  it  can  be  made,  and 
not  afterwards. 

14.  No  private  agreement  or  consent  between  the  parties  Private 
or  their  attorneys,  relating  to  the  proceedings  in  any  cause,  '^sreement. 
shall  be  alleged  or  suggested  by  either  against  the  other,  un- 
less the  same  be  in  writing  and  signed  by  the  party  to  be 
bound  thereby. 

15.  The  docket  of  civil  causes  for  trial  shall  be  called  ab-  Trial  of 
solutely  on  the  first  day  of  the  term,  unless  the  presiding  "^a^^ses. 
judge  shall  order  otherwise.     Each  cause  shall  be  taken  up 
according  to  its  priority  on  the  docket,  and  tried  or  contin- 
ued.    If  passed  over,  it  shall  not  be  called  again  during  the 
term  until  the  other  causes  for  trial  have  been  disposed  of. 

16.  The  party  applying  for  a  continuance  of  any  civil  ac-  continuance, 
tion,  must  state  in  the  afiidavit  the  names  and  places  of  res- 
idence of  the  absent  witness  or  w^itnesses ;  what  diligence  he 

has  used  to  obtain  his  or  their  testimony,  and  what  he  ex- 
pects to  prove  thereby.  If  the  adverse  party  will  admit 
what,  it  is  so  alleged,  such  absent  witness  will  swear,  the 
cause  shall  not  be  continued  by  reason  of  the  absence  of  such 
testimony.  After  the  first  continuance,  such  other  showing 
must  be  made,  and  such  terms  may  be  imposed,  as  to  the 
court  shall  seem  proper. 

17.  No  cause  shall  be  continued  twice  in  succession  by  continuance, 
consent  of  parties. 

18.  On  trial,  onlv  one  counsel  on  each  side  shall  examine  Examination 

„        ■,       „  '  of  witnesses. 

a  Witness. 

19.  If  the  counsel  for  the  plaintifi' waives  the  right  of  open-  Argument, 
ing  the  argument,  he  shall  not  have  the  right  of  concluding. 

20.  Whenever  a  change  of  venue  shall  be  awarded,  the  change  of 
clerk  shall  subjoin  to  the  original  papers,  a  transcript  of  all 
entries  relating  to  the  suit ;  and  by  some  discreet  person  send 
the  whole  inclosed  under  seal,  to  the  clerk  of  the  court  to 
which  the  case  is  ordered  to  be  removed.  Such  messenger, 
on  producing  the  receipt  of  the  clerk  to  whom  the  papers, 
&c.,  have  been  so  sent,  shall  be  entitled  to  receive  from  the 
clerk  by  whom  he  was  employed,  five  cents  per  mile  for  go- 
ino-  and  for  returnino-  from  the  one  clerk's  office  to  the  other. 
The  clerk  shall  not  be  bound  to  transfer  said  papers,  &c.,  un- 
til the  party  obtaining  the  change  of  venue  has  deposited 
wdth  him  a  sum  sufficient  to  pay  the  compensation  of  the 
messeno-er  aforesaid. 


venue. 
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Motions. 


New  trials, 
Ac. 


Appeals. 


Ejectment. 


Ejectment. 


Ejectment. 


21.  A  particular  day  in  each  term  shall  be  set  apart  for 
hearing  motions,  but  they  may  be  heard  at  an  earlier  day  by 
leave  of  the  court. 

22.  Eeasons  in  arrest  of  judgment,  and  reason  for  new 
trial,  and  the  affidavits  in  support  thereof,  if  any  are  relied 
on,  shall  be  filed  with  the  clerk,  and  notice  thereof  be  given 
to  the  adverse  I3arty,  one  day  before  the  argument.  If  the 
cause  is  tried  on  the  last  day  of  the  term,  the  notice  shall  be 
given  when  the  motion  is  entered.  The  party  making  such 
motion  is  entitled  to  the  opening  and  conclusion  of  the  argu- 
ment. All  such  motions  not  acted  on,  or  continued  by  or- 
der of  the  court,  are  to  be  considered  as  discharged  of  course, 
on  the  last  day  of  the  term. 

23.  In  cases  brought  from  a  county  court  into  a  circuit 
court,  by  writ  of  error  or  appeal,  the  rules  of  the  supreme 
court,  so  far  as  applicable,  shall  be  in  force  in  the  circuit  court. 

24.  In  every  action  of  ejectment,  the  defendant  shall  spe- 
cify in  the  consent  rule,  for  w^hat  premises  he  intends  to  de- 
fend, and  shall  consent  in  such  rule,  to  confess  upon  the  trial 
that  the  defendant,  (if  he  defends  as  tenant,  or  in  case  he  de- 
fends as  landlord,  that  his  tenant,)  was,  at  the  time  of  the 
service  of  the  declaration,  in  possession  of  such  premises,  and 
that  if,  upon  the  trial,  the  defendant  shall  not  confess  such 
possession,  as  well  as  lease,  entry  and  ouster,  whereby  the 
plaintiff  shall  not  be  able  further  to  prosecute  his  suit  against 
the  said  defendant,  then  no  costs  shall  be  allowed  for  not  fur- 
ther prosecuting  the  same,  but  the  said  defendant  shall  pay 
costs  to  the  plaintiff,  in  that  case  to  be  taxed. 

25.  Where  several  actions  of  ejectment  have  been  com- 
menced for  the  same  ])remises  on  the  demises  of  different  les- 
sorS;  it  may  be  lawful  for  the  plaintiff  in  either  of  the  cases, 
during  the  pendency  of  his  suit,  to  serve  a  copy  of  his  declar- 
ation on  the  lessors  of  the  plaintiff  or  his  attorney  in  the  oth- 
er case  or  cases,  with  a  notice  of  the  pendency  of  his  action, 
and  to  require  him  or  them  to  defend  against  the  same.  And 
in  the  event  of  a  recovery  by  the  plaintiff  giving  the  notice, 
it  shall  not  be  lawful  for  the  plaintiff  notified  as  aforesaid,  to 
proceed  in  the  action  for  the  recovery  of  the  tenements  sued 
for,  but  only  for  costs  and  damages :  Provided,  That  sixty 
days'  notice  shall  be  given  before  the  said  plaintiff  shall  be 
required  to  join  in  the  consent  rule." 

26.  Whenever  a  recovery  has  been  had  in  any  action  of 
ejectment,  and  there  has  been,  and  then  is,  pending,  an  ac- 
tion for  the  recovery  of  the  same  tenements,  which  action 
was  commenced  before  the  recovery  of  the  lessors  of  the  plain- 
tiff* in  the  former  suit,  it  shall  be  lawful  for  the  plaintiff  in 
the  suit  pending,  to  serve  a  copy  of  his  declaration  upon  the 
parties  in  possession,  or  who  claim  interest  under  the  recov- 
ery as  aforesaid,  notifying  the  said  parties  of  the  pendency  of 
the  action,  and  requiring  them  to  defend  against  the  same. 


Adopted  by  the  supreme  court  at  June  Term,  1842. 
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And  the  parties  so  notified,  may  defend  with,  or  in  lieu  of 
the  tenants  in  possession :  Provided,  That  the  notice  hereby 
contemplated  shall  be  given  sixty  days  before  the  trial  of  the 
cause.* 

27.  After  a  recovery  b}^  a  plaintiff  in  any  action  of  eject-  Ejectment, 
ment  as  aforesaid,  it  shall  be  lawful  for  the  circuit  court  to 
admit  his  lessors  to  defend  in  any  action  of  ejectment  which 

may  be  pending  at  the  time  of  his  recovery,  upon  a  motion 
to  the  court  for  this  purpose.  And  it  is  made  the  duty  of 
the  court  to  set  forth  in  the  order  admitting  parties  under 
either  of  these  rules,  the  facts  that  entitle  them  to  admission."'^' 

28.  Where  a  judgment  is  reversed,  either  by  the  circuit  or  cause  re- 
supreme  court,  and  the  cause  remanded,  the  case  shall  not  be  continued  as 
continued  as  a  matter  of  course,  at  the  next  succeeding  term  ^urs'e'!''^ 
of  the  court  to  which  it  is  sent  back,  but  the  party  desiring  a 
continuance  shall  show  cause  therefor,  as  in  other  cases.-j- 


EULES  FOE    THE    EEGULATION  OF    THE  PEAC- 
TICE  IN  CHANCEEY. 

:{;  1.  The  register  of  each  court  of  chancery,  shall  enter  Appearance 
upon  his  appearance  docket,  every  cause  with  the  name  of 
each  complainant,  and  each  defendant — and  shall  enter  upon 
the  same  docket,  the  day  on  which  it  was  filed — and  the  re- 
turn of  the  sheriff  made  upon  the  subpoenas.  This  docket 
shall  be  carefully  preserved  as  a  record  of  the  court. 

2.  There  shall  be  attached  to  each  original  bill  a  subpoena,  be'Steched 
upon  which  the  register  shall  enter  copies  of  all  the  returns  to  original 
made  by  the  sheriff. 

3.  Subpoenas  issuing   against  infant  defendants   may  be  subpoena; 
served  upon  their  parents  or  either  of  them,  if  in  life,  and  in  onlnfentl^ 
case  of  death,  upon  the  general  guardian  of  such  infimt ;  and 

if  there  be  none,  then,  if  the  infant  is  over  fourteen  years  of 
age,  upon  the  infant  personally  ;  and  if  under  fourteen  years, 
then  upon  such  person  as  may  have  the  maintenance  and 
charge  of  such  infant ;  and  if  any  case  not  provided  for  by 
this  or  some  other  rule,  or  by  statute,  shall  occur,  and  proof 
be  made  before  the  chancellor,  he  may  direct  the  mode  of  ^ 
service,  or  appoint  a  guardian  ad  litem  for  such  infant. 

4.  Femes  covert  may  be  made  defendants  by  service  of  Femes  cov- 
subpoena  upon  their  husbands,  if  residents,  or  by  order  of  ^"*^ J^^^^n. 
publication,  if  non-residents ;  and  the  order  of  publication  Giants, 
shall  be  transmitted  to  the  husband  in  all  cases,  except  where 

the  separate  estate  of  the  wife  shall  be  the  object  of  the  bill, 
in  wliich  case  the  subpoena  shall  be  served  on  her,  and  the 
order  of  publication  transmitted  to  her. 

*  Adopted  by  the  supreme  court  at  June  Term,  1842. 
•j-  Adopted  Jjinuary  Term,  1841. 

I  All  the  rules  from  1  to  .30  inclusive,  were  adopted  by  the  supreme  court  at 
the  January  Terra  of  1841. 
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Corpora-  5.  Domestic  corporations  sliall  be  made  defendants  by  a 

mlde'defe"^-  service  of  subpocna  on  the  principal  officer  of  sucli  corpora- 
dants.         -j-^Q^^     Foreign  corporations  sball  be  made  parties  by  order 
of  pnblication,  a  copy  wliereof  shall  be  sent  to  the  principal 
officer  of  the  same — after  the  ser\dce  of  process  in  form  afore-   , 
said,  it  shall  be  lawful  to  enter  a  decree  pro  confesso,  for 
want  of  answer,  or  an  order  for  a  distringas  may  be  obtain- 
ed, to  compel  an  answer  against  any  domestic  corporation. 
Book  of  or-        6.  The  register  shall  keep  a  book  in  which  shall  be  en- 
soucitorto    tared  all  rules  and  orders  which  shall  be  taken  in  vacation, 
draw  out  all  The  solicitor  of  the  party  applying  for  any  rule,  or  order,  or 
^^deCTeel"^''  dccrec,  shall  draw  the  same  out  with  care,  describing  the 
appued  for.    ^^j^^q^  {[^q  ^Q^e  of  the  application  and  the  notice  which  has 
been  given  to  the  adverse  party ;  and  if  the  decree,  order,  or 
rule  shall  be  granted,  the  register  shall  cause  the  same  to  be 
transcribed  on  the  said  book — which  book  shall  be  one  of 
the  records  of  the  court. 

7.  Kules,   orders  and  decrees  may  be  appHed  for  every 
pu^ftLfor  Monday,  except  in  those  cases  in  which  a  notice  to  the  ad- 
dM?ee°s^  &"'  verse  party  ma}^  be  necessary — which  shall  only  be  apphed 
for  on  the  first  Monday  of  every  month,  unless  a  special 
showing  be  made  before  the  register  for  such  order,  decree 
or  rule,  at  a  p  revious  date :  Provided,  If  the  register  cannot 
get  through  business  on  the  days  aforesaid,  he  may  continue 
the  apphcations  from  day  to  dav  until  finished. 
Register  may      8.  The  register  shall  have  power  to  make  orders  allowing 
Mde?s"if 'ad^  the  amendment  of  bills,  to  allow  complainants  to  file  supple- 
verse  party    mental  bills,  to  revive  suits  by  bills  of  revivor,  to  allow  the 
with  fiTC      examination  of  witnesses  de  bene  esse,  to  alloAV  the  examina- 
days'  notice.  ^-^^  ^j^  wituesscs,  and  to  make  orders  for  the  publication  of 
testimony.     These  orders  shall  only  be  made  upon  a  notice 
to  the  adverse  party,  setting  forth  the  natm^e  of  the  order 
applied  for,  which  shall  be  served  upon  him,  or  his  solicitor, 
at  least  five  days  before  the  day  at  which  the  application 
shall  be  made,  and  a  copy   thereof  shall  be  filed  with  the 
register. 
Applications       9.  All  applications  to  the  register  for  orders  or   decrees, 
f  oi"^rders^to  ^y]^Q-^  a  notice  is  required,  shall  be  made  in  writing,  setting 
writing.       forth  the  grounds  on  which  the  same  is  required ;  and  all 
orders  and  decrees  entered  before  him,  shall  be  subject  to 
rejection  or  correction,  at  the  next  term  of  the  court  before 
the  chancellor. 
Decree,  pro       10.  A  dccrcc  pro  coufcsso,  may  be  entered  in  vacation, 
betntCTed'ln  for  waut  of  an  answer,  against  a  non-resident  defendant,  af- 
va cation,      ^gp  |^]^q  ^^^6  for  ausweriug  has  expired,  and  after  such  de- 
cree the  complainants  may  proceed  to  take  testimony  ex 
parte. 
Re  lication.       H-  I^  ^^^  cascs  a  replication  shall  be  considered  as  filed, 
unless  the  record  shall  plainly  disclose  that  the  cause  is  set 
down  for  a  hearing  on  bill  and  answer  by  consent. 
Amend-  12.  Amendments  to  bills  and  answers,  shall  be  made  on  a 

ments ;  how  ggp^^pr^-tg  piece  of  paper,  unless  the  amendment  be  of  a  brief 
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or  unimportant  character  wlien  it  may  be  made  by  an  inter- 
lineation or  erasure,  with  ink  of  a  different  color  from  the 
bod}^  of  the  bill  or  answer;  and  the  amendment  shall  be 
made  in  shch  manner,  that  it  may  be  ascertained  in  what  it 
consists. 

18.  Amendments  to  bills  shall  be  served  upon  the  solici-  Amend- 
tor  of  the  adverse  party,   within  sixty  days  after  the  same  ™rved'.  ^^^^ 
shall  be  filed,  or  they  shall  be  considered  as  waived ;  and 
the  same  shall  be  accompanied  with  a  notice  that  an  addi- 
tional answer  is  required,  if  such  is  the  fact,  or  if  no  answer 
has  been  filed,  or  the  defendant  shall  deem  an  additional  an-  Defendant 
swer  necessary,  he  shall  have  thirty  daj's  from  the  service  to  ^Yrkftto- 
fiie  the  same,  and  in  case  of  a  failure  to  file  an  answer  in  ^y  <^ays. 
that  time,  the  complainant  may  proceed  as  upon  a  default — 
and  may  cause  a  decree,  j^ro  confesso,  to  be  entered  in  the 
office  of  the  reprister,  _.,,     .,,  . 

T->Mi  ,.,..  .  -,_  -  -,-...  Bills,  With  in- 

14.  Bills  upon  whicii  injunctions  shall  be  ordered,  shall  junctions,  to 
be  filed,  and  the  conditions  imposed  upon  the  complainant  condiLns" 
shall  be  complied  with,  within  twenty  days  after  the  date  of  ^X^^^wen- 
the  fiat,  or  the  order  shall  be  inoperative.  ty  ^ays  after 

15.  AYhen  a  suit  survives,  either  in  favor  of  any  personal  suits  which 
representative  of  a  decedent,  or   against  a  personal  repre-  *"'■^^^• 
sentative  from  whom  no  answer  is  required,  it  shall  not  be 
necessary  to  file  a  bill  of  revivor,  but,  upon  an  application  to 

the  register,  the  party  may  obtain  a  scire  facias  in  favor  of, 
or  directed  to  such  personal  representative,  which  being 
served  upon  the  adverse  parties,  it  shall  be  lawful  for  the 
register  to  enter  an  order  of  revival,  unless  cause  be  shown 
to  the  contrary,  by  plea  filed  with  the  register  within  thirty 
days  after  the  service  of  such  scire  facias. 

16.  No  suit  instituted  by  a  feme  sole,  or  in  which  she  shall  suits  of  feme 
be  a  complainant,  shall  abate  by  intermarriage  :  Provided,  abate  by  in- 
That  at  or  before  the  second  term  of  the  court  after  such  inter-  pr''™f([ed^|c 
marriage,  the  husband  shall  make  himself  a  party — which 

may  be  done  by  a  motion  to  the  courts. 

17.  All  orders  of  publication   shall  succinctly   state  the  order  ofpub- 
facts  and  objects  of  the  bill.     And  whenever  an  injunction  stTte°fact3, 
shall  be  granted,  which  is  to  operate  upon  a  non-resident  o^biu?'*'^'^ 
who  is  a  party  to  the  suit,  the  order  of  publication  shall  con- 
tain a  recital  of  the  matter  on  which  the  injunction  is  to 
operate,  which  shall  be  published  according  to  the  rules  here- 
in prescribed,  by  which  non-residents  are  made  parties  to 

suits,  and  the  o^Dcration  of  the  injunction  shall  relate  to  the 
date  of  the  first  publication.'"^ 

18.  Whenever  a  party  may  desire  to  be  present  at  the  ex-  ^^atorief!"" 
amination  of  a  witness  called  against  him,  he  shall  give  no- 
tice to  the  adverse  party  by  filing  a  notice  with  his  cross- 
interrogatories,  whereupon,  it  shall  be  the  duty  of  the  regis- 
ter to  prescribe  the  notice  Avhich  he  shall  receive,  of  the  time 

and  place  of  the  execution  of  the  commission. 

*  This  rule  was  abolished  by  the  supreme  court,  January  Term,  1845. 
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Re-examina- 
tioQ  of  wit- 
nesses when 
party  has  not 
filed  cross  in- 
terrogatories 


Duty  of  regis- 
ter to  order 
re-examina- 
tion on  dis- 
covery of 
new  facts. 


Depositions. 


Bill  of  inter- 
pleader. 
Testimony. 


Testimony 
de  bene  esse : 
when  and 
how  taken. 


How  to  pro- 
ceed when 
infant  de- 
fendant re- 
sides out  of 
district. 


19.  It  shall  be  lawful  for  a  party  against  whom  a  witness 
has  been  called,  to  re-examine  the  same  witness,  provided  he 
has  not  filed  cross-interrogatories — and  the  examination  of 
such  witness,  if  made  under  this  rule  and  be  so  expressed, 
shall  operate  as  a  cross-examination  of  the  said  witness — and 
both  parties  shall  have  the  liberty  of  being  present  at  such 
examination,  but  it  shall  be  the  duty  of  the  party  wishing  to 
examine  such  witness,  to  give  notice  at  the  time  of  filing 
his  interrogatories,  that  he  is  desirous  of  being  present,  and 
the  register  shall  furnish  ihe  notice  that  shall  be  given  to 
the  adverse  party,  of  the  time,  place  and  person,  before  whom 
the  commission  shall  be  executed. 

20.  Where  a  party  who  has  filed  cross-interrogatories,  af- 
terwards learns,  that  the  witness  has  a  knowledge  of  facts 
which  he  did  not  know  at  the  time  of  filing  his  cross-inter- 
rogatories, it  shall  be  the  duty  of  the  register,  on  af&davit 
made  setting  forth  these  facts,  to  order  a  re-examination  as 
in  the  preceding  rules. 

21.  Depositions  shall  be  sealed  np  with  the  commission, 
by  the  commissioner,  with  the  title  of  the  case  indorsed  on 
the  envelope,  and  the  package  shall  be  directed  to  the  regis- 
ter at  the  proper  place :  publication  of  the  testimony  must 
be  passed  by  the  court  or  before  the  register,  or  it  may  be 
done  by  consent  of  parties  in  writing  entered  of  record:  af- 
ter publication  passed,  no  testimony  shall  be  taken,  except 
by  consent  or  by  special  application  to  the  chancellor,  and 
allowance  by  him. 

22.  The  complainants  to  a  bill  of  interpleader  intending 
to  take  testimony,  must  give  notice  to  the  parties  required 
to  interplead,  and  if  the  defendants,  or  either  of  them,  desire 
to  take  testimony,  they  must  give  notice  to  the  complainants. 

23.  Testimony,  de  bene  esse,  may  be  taken  before  answer 
filed,  when  the  proof  of  a  material  fact  depends  upon  the 
testimony  of  a  single  witness — -where  the  witness  is  over 
sixty  years  of  age,  or  where  the  witness  is  so  infirm  that  the 
party  fears  that  injury  will  result  from  delay,  owing  to  such 
infirmity,  or  where  the  witness  is  about  to  remove  perma- 
nently from  the  state.  The  application  for  a  commission 
shall  be  made  to  the  chancellor  in  court,  or  register,  accord- 
ing to  the  manner  heretofore  provided.  In  other  cases  of 
emergency,  which  shall  be  exhibited  in  the  application,  the 
register  may  issue  a  commission  for  the  examination  of 
such  witness  at  any  time ;  and  after  the  examination  of  a 
witness  de  bene  esse,  the  party  calling  him  shall  not  be  re- 
quired to  make  further  examination,  but  may  use  the  testi- 
mony so  taken — the  opposite  party  shall  have  the  right  to 
examine  such  witness. 

24.  If  an  infant  defendant  reside  out  of  the  chancery  dis- 
trict, the  court  of  chancery  may  issue  a  commission  to  cause 
a  guardian  to  be  assigned,  and  to  have  his  answer  taken; 
and  in  case  no  application  is  made  to  the  courtfor  the  ap- 
pointment of  a  guardian  by  the  infant,  parent,  guardian  or 
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person,  in  whose  control  the  infant  is  shown  to  be  at  the  first 
term  after  service,  it  shall  be  lawful  for  the  chancellor  to 
cause  some  competent  person  to  be  appointed — provided, 
that  no  decree  shall  be  rendered  at  the  term  at  which  such 
appointment  shall  have  been  made,  and  that  another  guardian 
may  be  appointed  at  or  before  the  second  term,  upon  appli- 
cation to  the  chancellor,  and  on  a  proper  showing:.  Where  an  ^  . 

•     ^      i     1    f>       1  •  •  T  IT      r  1      1 P,  Or  IS  a  non- 

miant  deiandant  is  a  non-resident,  the  court  shall  have  power  resident. 
to  appoint  a  suitable  person,  residing  in  this  state,  guardian 
ad  litem,  after  proof  of  the  infancy  of  the  defendant,  his  or 
her  non-residence,  and  that. publication  has  been  duly  made. 

26.  In  mortgage  suits,  it  shall  be  sufficient  to  bring  in  sub-  in  mortgage 
sequent  incumbrances  to  state  that  they  claim  some  interest  in  branJes^X" 
the  subject  of  the  bill,  and  to  pray  for  a  subpoena  to  them :  and 
the  court  shall  have  power  to  decree  a  sale  and  direct  the 
proceeds  to  be  brought  into  court  without  adjusting  the  pri- 
orities between  such  parties;  unless  there  be  some  equity 
shown  which  makes  it  necessary — and  any  person,  whether 
a  party  to  the  suit  or  otherwise,  shall  have  the  liberty  to  pre- 
sent his  claim  by  petition  to  the  court  for  the  proceeds  of 
the  sale  before  distribution. 

26.  If  it  shall  be  discovered  that  there  are  subsequent  in-  Rights  of 
cumbrances,  or  parties  in  interest,  not  made  parties  to  the  fn^S.^"' 
cause,  at  any  time  before  confirmation  of  the  sale,  in  any  branoers. 
mortgage   suit,    the    complainant   or   purchaser  shall  have 
liberty  to  bring  them  before  the  court  at  that  stage  of  the 
proceedings,  and  if  they  make  no  opposition  by  answer,  their 
interest  may  be  foreclosed,  without  a  re-sale  of  the  property. 

27.  An  injunction  to  stay  proceedings  at  law,  either  be-  injunctions; 
fore  or  after  judgment,  shall  in  no  case  issue,  until  bond  and  ^•^^'^  '«^'>«<^- 
security  have  been  given  in  such  sum,  and  with  such  condi- 
tion as  the  chancellor  or  judge  may  direct;  on  awardino-  an 
injunction  for  any  other  purpose,  it  shall  be  in  the  discretion 

of  the  chancellor  or  judge  to  require  security. 

28.  If  the  complainant  shall  not,  before  the  second  term  Dismissal  of 
after  filing  his  bill,  have  taken  measures  to  bring  in  the  de-  piainaVt''s°'" 
fendant,  his  bill  shall  be  dismissed.  neglect. 

29.  Where  a  defendant  resides  out  of  the  state,  on  the  ap-  Answers  of 
plication  of  his  solicitor,  the  register  shall  issue  a  commission  SefendantT*' 
directed  to  one  or  more  persons,   to  take  and  certify  his  an-  ^"^  ^'oreign 
swer — the  afiidavit  to  the  answer  shall  be  attached  thereto,  *^°'P''"' '°"®- 
sworn  to  and  subscribed  by  the  defendant,  before  such  com- 
missioners, or  one  of  them,  and  so  certified  by  him  or  them. 
Where  an  affidavit  to  the  bill  or  petition  of  a  party  residing 

out  of  the  state  is  necessary,  it  may  be  taken  and  certified  in 
like  manner.  The  answer  of  a  foreign  corporation,  taken 
according  to  law,  may  be  certified  by  commissioners  appoint- 
ed in  like  manner. 

30.  All  demurrers  shall  state  the  matters  of  objection  to  Demurrers, 
the  bill.     If  a  demurrer  be  overruled,  the  defendant  shall 
forthwith  put  in  a  full  and  sufficient  answer. 

31.  A  defendant  may  at  any  time  move  to  dismiss  a  bill 

46 
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Bill  dismiss- 
ed or  injunc- 
tion dissolv- 
ed for  want 
of  equitJ^ 


Costs ;  by 
■whom  paid. 


Proceedings 
where  com- 
plainant or 
defendant 
fail  to  appear 


Complain- 
ant's counsel 
to  furnish 
brief. 


BUI  of  review 


Suit  at  law 
and  bill  in 
chancery  for 
same  claim 
or  demand. 


Sessions  of 
register ; 
where  held. 


Exceptions 
to  testimony, 


Sales. 


Order  a- 
gaingt  non- 
resident de- 
fendants, 
when  made, 
published,  &c 


Duties  of  re- 
gister re- 
specting such 
■orders. 


or  dissolve  an  injunction  for  want  of  equit}^  Wlien  excep- 
tions to  an  answer  for  insufficiency  have  been  filed  and  dis- 
allowed, the  injunction  shall  thereby  be  dissolved  without 
motion  or  further  argument. 

32,  The  unsuccessful  party  in  a  demurrer  to  a  bill,  excep- 
tions to  an  answer,  motion  to  dismiss  a  bill,  or  to  dissolve  an 
injunction,  shall  pay  the  costs  thereof,  unless  the  court  shall 
otherwise  order. 

38.  When  a  cause  is  called  for  hearing,  if  the  complainant 
does  not  appear,  it  shall  be  dismissed;  if  he  appear,  and  the 
defendant  does  not,  it  shall  be  heard,  and  a  decree  rendered 
according  to  the  claim  and  proof.  Either  party,  on  timely 
application,  may  set  aside  his  default,  on  such  terms  as  the 
court  shall  impose. 

34.  At  the  hearing  of  every  cause,  the  complainant's  coun- 
sel shall  furnish  to  the  court,  a  brief,  containing-  a  succinct 
statement  of  the  material  facts  stated  in  the  bill,  answer,  ex- 
hibits, and  testimony,  the  points  raised  and  the  authorities 
on  which  he  intends  to  rely ;  if  he  fail  to  furnish  such  brief, 
he  shall  not  be  heard  in  argument. 

35.  A  final  decree  shall  be  called  in  question,  before  the 
court  rendering  it,  by  bill  of  review ;  and  shall  never  be  im- 
peached by  original  bill,  unless  on  the  ground  of  fraud. 

36.  Where  a  suit  at  law,  and  a  bill  in  chancery  are  insti- 
tuted for  the  same  claim,  the  defendant,  on  suggestion,  sup- 
ported by  affidavit,  may  move  the  court  to  inspect  the  re- 
cords, and  if  it  appear  that  the  two  suits  are  for  one  and  the 
same  cause  of  action,  it  shall  be  ordered  that  the  plaintiff 
elect  in  which  he  will  proceed,  and  that  he  dismiss  the  other. 

37.  The  sessions  of  the  register  as  master  in  chancery, 
shall  be  held  at  his  office,  unless,  by  consent  of  parties,  he 
appoint  a  different  place. 

88.  Exceptions  to  testimony  admitted  by  the  register, 
must  be  taken  before  him,  and  certified  in  his  report;  if  not 
so  taken  the  exception  is  waived. 

89.  The  register  shall  conduct  all  sales,  made  under  de- 
cree, and  the  court  shall  fix  his  compensation  therefor. 

*40.  Where  a  bill  charges  that  a  defendant  thereto  re- 
sides out  of  the  state,  if  the  complainant,  or  other  credible 
person,  make  affidavit  in  writing  before  the  register  or  a  jus- 
tice of  the  peace,  that  such  defendant  is,  as  he  believes,  a 
non-resident,  stating  the  place  where  such  defendant  resides, 
and  that  he  is  of  the  age  of  twenty-one  years,  or,  if  the  de- 
fendant's residence  is  not  known  to  the  person  making  affi- 
davit, state  therein  that  the  same  is  unknown :  or,  if  the  bill 
sets  forth  the  facts  required  to  be  stated  in  said  affidavit,  and 
is  sworn  to,  it  shall  be  the  duty  of  the  register  to  make  an 
order  against  such  non-resident  defendant,  requiring  him, 
her,  or  them,  to  answer  or  demur  to  said  bill  within  such 


*  All  the  i-ules  fi-om  40  to  51,  except  rule  50,  Avere  adopted  by  supreme  eourt 
at  the  June  Term,  1842. 
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time  as  he  may  prescribe  therein,  not  less  than  sixty  nor 
more  than  ninety  days  from  the  making  thereof.  Orders  of 
pnbUcation  as  to  non-resident  defendants,  made  by  the  court 
during  its  sitting,  shall,  as  to  the  time  required  to  answer, 
be  governed  by  this  rule.  The  register  shall  have  all  orders 
of  publication  against  non-resident  defendants,  whether  made 
by  the  chancellor  or  himself,  published,  with  as  little  delay 
as  may  be,  in  such  newspaper  as  may  be  designated  in  the 
order,  once  a  week  for  four  consecutive  weeks ;  a  copy  of 
which  order  he  shall  post  up,  at  the  door  of  the  court  house 
of  the  county  where  the  court  sits,  and  send  by  mail  another 
copy  thereof  to  the  defendant,  where  his  residence  is  shown 
by  the  bill  or  affidavit  as  aforesaid,  which  copies  shall  be 
posted  up,  and  sent  by  the  mail,  within  forty  days  from  the 
making  of  said  order. 

41.  Infants  residing  beyond  the  limits  of  this  state,  may  Non-resident 
be  made  parties  defendants,  by  publication,  according  to  the  made  parties 
foregoing  rule;  but  a  copy  of  the  order  of  publication,  in- 
stead of  being  sent  to  the  infant,  shall  be  sent  to  the  person 
designated  in  the  fourth  rule,  for  the  regulation  of  chancery 
practice,  adopted  at  January  term,  1841,  in  the  order  there- 
in mentioned.     On  the  expiration  of  the  time  required  to  chanceuor 
answer  in  the  order  of  publication,  the  register  in  vacation,  or  register 
or  chancellor  in  term  time,  may  appoint  a  guardian  ad  litem,  ^wdian  ad 
for  the  infant  defendant.     A  guardian  ad  litem  shaU  not  be  con°enifkf 
required  to  answer  in  less  than  thirty  days  after  his  appoint-  ■«Tit>ii?,  &c. 
ment,   except  in  the  case  provided  for  in  the  rule  next  fol- 
lowing.    K  a  guardian  ad  htem  fail  to  answer  the  bill,  for 

more  than  thirty  days  after  his  appointment,  the  register 
shall  file  a  formal  answer  in  the  name  of  said  guardian,  de- 
nying all  the  allegations  of  the  bill.  No  one  shall  be  ap- 
pointed a  guardian  ad  litem,  unless  he  previously  consent 
thereto  in  waiting, 

42.  If  an  infant  defendant  of  fourteen  years  of  age,   is  infant  defen- 
served  with  subpoena  to  answer,  and  fails  to  name  a  guard-  fewfyeara"''" 
ian  ad  litem,  within  thirty  days  thereafter,  the  register  in  failing  to  ' 
vacation,    or   chancellor  in  term  time,    shall   appoint   such  dian^al"?-'^' 
guardian,  who  may  be  superseded  by  the  infant  appearing,  or^hlnfeii^r 
either  before  the  Register  in  vacation  or  chancellor  in  term  ^^  ^^l"** 
time,  and  making  choice  of  another,  or  having  such  choice  superseded  if 
certified  by  a  justice  of  the  peace,  to  the  court  or  register,  pe^,&G.' 
and  on  the  guardian  ad  litem,  if  necessary,  forthwith  putting 

in  an  answer  for  the  inftmt. 

43.  Commissions  to  take  testimony  shall  be  issued  by  the  commissions 
register,  directed  to  one  or  more  persons  to  execute,  and  '°  ^^^^  1^^"- 
shall  be  issued  at  any  time  after  ten  days'  service  of  the  issued,  &c. 
interrogatories  in  chief,  on  the  adverse  party  or  his  solicitor, 

who  shall  file  cross-interrogatories  within  the  ten  days.  The 
party  filing  the  interrogatories  in  chief,  if  cross-interrogato- 
ries be  filed,  may  file  rebutting  interrogatories  thereto,  at 
any  time  before  the  issuance  of  the  commission.  The  origi- 
nal interrogatories,  as  well  as  those  in  chief,  cross  and  rebut- 
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Testimony ; 
how  im- 
peached. 


In  supple- 
mental bills, 
and  bills  of 
revivor  not 
necessary  to 
recite  any  of 
original. 


Subpoenas  on 
supplement- 
al bills  and 
bills  of  revi- 
vor. 


Orders  of 
publication 
on  supple- 
mental bills 
and  bills  of 
revivor. 


Not  necessa- 
ry to  deliver 
copy  of  sup- 
plemental 
bill  or  bUl  of 
revivor  to 
defendant. 
If  feme  sole 
marry  pend- 
ing suit,  hus- 
band how 
made  party 
to. 


ting,  (if  any,)  or  copies  shall  accompany  the  commission, 
which  commission  shall  contain  the  usual  authority  to  the 
commissioner  or  commissioners,  and  be  executed  in  the  usu- 
al manner  of  taking  depositions  or  interrogatories,  without 
enjoining  secrecy  on  the  part  of  the  commissioner  or  witness 
or  requiring  a  private  examination.  Objection  may  be  made 
to  the  rebutting  interrogatories,  after  the  publication  of  the 
testimony ;  or  to  the  cross-interrogatories,  if  it  appear  that 
there  was  no  opportunity  of  making  it  before  the  commission 
issued. 

44.  The  testimony  of  witnesses  may  be  impeached  by  de- 
position taken  according  to  the  foregoing  rule,  without  filing 
articles  of  impeachment. 

45.  In  filing  supplemental  bills  and  bills  of  revivor,  it 
shall  not  be  necessary  to  recite  therein  any  part  of  the  origi- 
nal bill,  or  any  other  subsequent  part  of  the  proceedings ; 
but  in  supplemental  bills,  it  shall  be  sufficient  to  refer  to  the 
original  and  state  the  new  matter ;  and  in  bills  of  revivor, 
the  cause  requiring  a  revivor  with  the  appropriate  prayer 
and  conclusion. 

46.  Subpoenas  on  supplemental  bills  and  bills  of  revivor, 
shall  be  returnable  to  a  day  certain,  not  less  than  thirty  days 
from  the  time  of  their  issuance,  and,  on  their  being  executed 
thirty  days,  the  register  in  vacation,  or  chancellor  in  term  time, 
may,  if  a  supplemental  bill  be  not  answered,  order  the  same 
to  be  taken  pro  confesso,  subject  to  be  set  aside  on  filing  a 
sufficient  answer ;  or,  if  a  bill  of  revivor,  order  the  suit  to 
stand  revived :  provided,  no  subpoena  to  answer  a  supple- 
mental bill,  or  to  revive,  shall  be  returnable  to  a  day  beyond 
the  first  day  of  the  next  term :  and  provided  further,  that  if 
thirty  days  do  not  intervene  between  the  filing  of  the  bill 
and  the  next  term,  the  subpoena  shall  issue  returnable  to  that 
term,  and  if  executed  five  days  before  its  commencement,  the 
order  pro  confesso,  or  to  revive,  shall  be  then  made;  imless 
good  cause  shall  be  shown  to  the  contrary. 

47.  Orders  of  publication  against  non-resident  defendants, 
may  be  made  on  supplemental  bills  and  bills  of  revivor,  as 
directed  in  the  foregoing  rule  number  two,  and  rule  twenty- 
one,  adopted  at  January  term.  1841,  and  after  the  expiration 
of  the  time  required  to  answer  or  show  cause,  the  supple- 
mental bill  may  be  taken  pro  confesso,  or  the  suit  revived  as 
to  such  non-resident  defendant. 

48.  It  shall  not  be  necessary  to  deliver  a  copy  of  a  sup- 
plemental bill  or  bill  of  revivor,  to  a  defendant,  on  serving 
him  mth  subpoena  to  answer  the  same.* 

49.  When  a  feme  sole  defendant  marries  pending  a  suit, 
upon  a  suggestion  in  writing  setting  forth  that  fact,  her  hus- 
band may  be  made  a  party  by  service  of  subpoena  and  copy 
of  the  bill,  to  be  issued  by  the  register  in  vacation,  or,  in 
term  time,  by  the  chancellor  on  motion. 


*  Abolished  January  term,  1845. 
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50.  Whenever  a  plaintiif  or  defendant  in  a  cause  in  chan-  complainant 
eery  is  dissatisfied  with  the  decree  therein  rendered,  such  may'^takt^"' 
person  may  sue  out  a  writ  of  error  in  the  name  of  himself  ^^"gupreme  "^ 
and  his  co-plaintiff,  returnable  to  the  supreme  court;  and  court. 

the  plaintiff  in  error  may  sever  in  the  assignment  of  errors, 
or  any  one  or  more  of  them  may  assign  errors,  and  the  cause 
proceed  to  judgment  without  the  necessity  of  a  summons 
and  severance,  as  to  the  plaintiffs  who  do  not  join  in  the  as- 
signment ;  and  the  plaintiffs,  who  have  not  caused  the  writ 
of  error  to  be  sued  out,  or  in  any  manner  aided  in  the  pros- 
ecution of  the  cause  in  the  supreme  court,  shall  not  be  taxed 
with  the  costs  here  accruing.* 

51.  The  rules  of  the  English  court  of  chrncery,  not  incon-  KuiesofEng- 
sistent  with  the  statutes  of  this  state,  and  the  rules  and  de-  cour'i^'^^"^®''^ 
cisions  of  this  court,  so  far  as  consistent  with  the  institutions 

of  this  country,  are  hereby  adopted  as  rules  of  practice  in 
courts  of  chancery  in  this  siate. 


IN  THE  SUPEEME  COURT. 

JANUARY  TERM,   1845. 

Amendmeyit  to  the  rules  for  the  regulation  of  the  Practice  in 
Chancery^  adopted  the  Zlst  January^  1845. 

1.  The  twenty-first  rule  for  the  regulation  of  the  practice 
in  chancery,  adopted  by  this  Court  at  its  term  holden  in 
January,  1841 :  and  the  ninth  rule  of  the  additional  rules, 
for  the  regulation  of  the  practice  in  chancery,  adopted  by 
this  Court,  at  its  term  holden  in  June,  1842,  are  hereby 
abolished. 

2.  Orders  of  publication  against  non-resident  defendants 
may  be  made  on  supplemental  bills,  and  bills  of  revivor,  as 
directed  in  rule  number  two,  of  the  additional  rules  for  the 
regulation  of  the  practice  in  chancery,  adopted  at  June  term, 
1848 ;  and  after  the  expiration  of  the  time  required  to  an- 
swer or  show  cause,  the  supplemental  bill  may  be  taken  pro 
confesso,  or  the  suit  revived  as  to  such  non-resident  defend- 
ant. 

*  Adopted  January  term,  1841. 
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ABANDONMENT. 

By  husband  or  wife  for  three  years,  cause 
of  divorce,  1961 

ABATEMENT,  PLEAS  IN. 
See  "  Pleadings." 

Not  allowed  for  want  of  form,  2402 

Attachments  abated,  if  issued  without 

bond  or  oath  2561 

Attachments  before  justices  not  abated 

for  want  of  form  on  appeal,  2849 

To  be  sworn  to  unless  proved  by  record,  2238 

ABATEMENT  OF  SUITS. 
See  "Indictments." 
On    abatement   by   defendant's    death, 

plaintiff  pays  costs,  2389 

Death  of  a  representative  does  not  abate 

action  as  to  others,  1927 

Death  of  eitlier  party  abates  suit  before 

justice,  unless  revived  by  notice,  (fee.    2817 
Personal  actions,    except  for  injury  to 

person,  &c.  survive,  2157 

Real  actions,  and  actions  for  trespass  to 

land  survive  to  heir  or  administrator,  2158 
Marriage   of  a   female  party  does  not 

abate  a  suit,  2150 

Actions  not  abated  by  death  of  party, 

but  revived  in  eighteen  months,  2146 

Death  of  nominal  plaintiff  does  not  abate 
suit.  2147 

ABORTION. 
Causing  by  drugs,  (fee.  how  punished,       3230 

ABSCONDING  FELONS. 
Governor  to  offer  reward  for,  3823 

ABSCONDING. 
Cause  of  attachment,  2504 

ABSENCK 
See  "  Vacation  of  Office." 

ACCESSORIES. 
Before  the  fact,  indicted  as  principals,     3526 
After  the  fact,  who  punished  as,  tried 
though  principal  escape,  3227-8-9 

ACCEPTANCE. 
See  "  Bills  of  Exchange,"  <tc. 
ACKNOWLEDGMENT   AND   PROBATE 
OF  CONVEYANCES,  &C.  FOR  RECORD. 
See  "Conveyances." 
Who  may  take,  how  taken  in  other  states 

and  countries,  1276-7 

Of  powers  of  attorney  to  make  convey- 
ances, 1278 
Form  of  acknowledgment,  1279 
Form  of  Probate,  1280 
Record  of  conveyance  upon  makes  deed 
evidence  without  proof  of  execution, 
or  certified  copy  evidence,  1276 


Record  on  dispenses  with  witness  to 
deed,  1267 

Required  to  conveyances  of  certain  prop- 
erty by  married  women,  1282 

Record  without  probate  or  acknowledg- 
ment is  notice,  1274 

Probate  or  acknowledgment  of  certain 
conveyances  by  married  women,  1282 

Probate  of  conveyance  for  record  attest- 
ed by  two  witnesses,  1281 

Personating  another  to  acknowledge 
deed,  how  punished,  3155 

ACKNOWLEDGMENT      OF      COMMER- 
CIAL INSTRUMENTS. 

Notaries  public  take,  85t 

ACCOUNTS. 

See  "Claims,"  "Chancery,"  "Partners." 

Open,  barred  by  limitation  of  three 
years,  2480 

Between  merchant  and  merchant  not 
within  statute  of  limitation,  2488 

ACCUSED. 

Privileges  of  on  "criminal  prosecutions," 
see  Con.  Ala.  Art  1,  See.  10,  page  30. 
ACTIONS,  CIVIL,  AT  COMMON  LAW. 

See  "Parties;"  how  commenced,  see 
"Summons"  and  "Complaints;"  real, 
see  "  Real  Actions,"  "  Pleadings," 
"Bail,"  "Detinue,"  "Slander,"  "Evi- 
dence," "Bills  of  Exceptions,"  "  Ap- 
peals from  Justices  and  Certiorari," 
"Appeals  in  Civil  Cases,"  "Justices, 
proceedings  before." 

ACTIONS   AT   LAW,   TRIAL  OF,  AND 
THE  INCIDENTS. 

Cause  tried  at  first  term,  if  summons 
executed  twenty  days,  2257 

Time  allowed  for  filing  pleas,  2258-9 

If  term  only  one  week,  pleas  filed  in 
two  days,  2260 

Cases  set  for  certain  days,  and  witnesses 
summoned,  (fee.  2261 

Each  party  may  challenge  four  jurors 
without  cause,  2262 

Jurors  empanelled, summoned  and  sworn 
as  in  state  cases,  2262 

Struck  jury  in  certain  cases,  2262 

Only  two  counsel  to  argue  on  a  side,        2265 

Non-suits  taken  before  jury  retires,  and 
two  equal  to  verdict,  2266 

Only  two  new  trials  granted  to  either 
party,  2267 

If  pleadings  lost,  copy  to  be  filed,  2268 

Jury  take  out  written  evidence  with 
them,  2269 
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Actions  consolidated  which  might  have 

been  joined,  2270 

Jurors  inhabitants  of  city  or  county,  not 

incompetent  for  interest,  22*72 

Suits  may  be  dismissed  in  Vcicatiou  on 

notice,  2  2  "71 

Notice  to  attorney  notice  to  client,  2273 

Court  to  state  the  evidence  and  charge 

the  jury,  _  2274 

Interpreters  engaged  and  sworu  if  ne- 

cessary.  --"'O 

Instituting  in  another  name,  fine  for,    3291-2 

ACTS  OF  ASSEMBLY. 
iSee  "Laws  and  Journals." 
Public  acts  repealed  by,  and  private,  lirc. 

continued  in  force  by  Code,  10-11 

Agents  appointed  to  distribute,  99 

ADDITIONAL    BONDS. 
'vSee  "  Bonds,"  "  Executors  and  Admin- 
istrators." 

ADJUTANT  GENERAL. 
Reports  condition  of  public  arms  to  Gov- 
ernor, 555 
ADMINISTRATION,    GRANT    OF    LET 

TERS  OF. 
See  "Executors  and  Administrators." 

ADMINISTRATORS. 
See  "  Executors  and  Administrators." 
ADMIRALTY,  PROCEEDINGS  AGAINST 

BOATS,  &G.  IN. 
Lieu   on  all  boats  for  materials,  labor 

and  supplies,  2692 

Complaiut  sworn  to  and  filed  in  circuit 

court,  2693 

Writ  of  seizure  issues,  boat  released  on 

bond,  2694-5 

Writ  not  to  issue  for  less  than  fifty  dol- 
lars, creditors  may  unite,  2696 
All  claims  consolidated,  judgment  at  first 

term,  when,  2697-8 

If  bond  made,   obligors  are   stipulators 

and  parties,  _        2699 

If  either  plaintiff  cast,  cost  taxed  against 

him,  _  2700 

Publication  made  if  no  bond  is  given,       2701 
If  no  bond  given,  court  may  order  sale 

before  judgment,  2702 

Sale  made  when  boat  seized  sixty  days 

before  court,  270: 

Expenses   of  custody  of  boat  paid  to 

sheriff,  2704 

All  obligations  releasing  boat  are  stipu- 
lations, _        _  2705 
Lien  lost  if  not  asserted  in  thirty  days,    2706 
Proceedings  as  in  United  States  admii-al- 

ty  courts,  but  issues  tried  by  jury,        2707 
Abuse  of  admiralty  wi-its    subjects  to 
damages,  2708 

ADOPTION  OF  CHILDREN. 
See  "  Legitimation,"  &c. 

ADULTERATING. 
Sugar,  fine  and  imprisonment  for,  3267 

ADULTERY. 
Cause  of  divorce  "  a  vinculo,"  (see  "Di- 
vorce,") 1961 
Divorce  for,  bars  wife  of  dower,               1974 
Living  in,  or  fornication,  first,  second, 
and  thu'd  conviction  of,  how  punished,  3231 


ADVANCEMENTS  BY  PARENT  TO 
CHILDREN. 
See  "  Descents  and  Distributions." 
Deducted  from  portion  of  the  child  on 

distribution,  1682 

If  greater  than  his  portion,  child  takes 

nothing,  1583 

Considered  a  part  of  the  estate  in  which 

in  was  made,  1584 

Defined,  value  of,  how  ascertained,  1585-6—7 

AFFIRMATION. 
Witnesses  may  testify  upon,  2301 

AFFRAYS. 
Sheriff's  duty  to  suppress,  his  power,      3336 

AGENTS. 
Of  foreign  corporations,  see  "  Banks  and 
Banking,"  "Taxation  of  Corporations," 
To  distribute  acts,  &c.  see  "  Acts  of  As- 
sembly." 
Embezzlement  by,  see  "Embezzlement." 
Of  foreign  banks   to  use  only  gold  and 
silver,  fined  for  using  other  funds,  and 
notes  discounted  void,  939-40-41 

AGREEMENTS. 
Certain,  not  in  Avriting,  void,  see  "Frauds 
and  Perjuries." 

ALABAMA. 
State  of,  its  boundary,  see  "Boundary." 
Act  of  admission  into  the  Union,  page  25. 

ALIAS  WRIT  OR  SUMMONS. 
See  "  Summons." 

ALIENS. 
Pi'isoner  not  entitled  to  claim  jury  of,      3589 
See  "Descents,  tfec."  "Wills." 
ALTERATION. 
See  "Marks  and  Brands,"  "Forgery." 

ALLOWANCES. 
See  "Divorce  and  Alimony." 
See  "Fees  of  officers." 

ALIMONY.' 
See  "Div^orce  and  Alimony." 

ALLOTMENT. 
See  "Dower,"  "Partition." 

ALTERNATION   OF  JUDGES. 
Circuit  judges  required  to  alternate,  630 

AMENDMENTS. 
Of  indictments,  3538-9 

Of  proceedings  in  chancery.   See 

"  Chancery." 
AMENDMENTS  OF  PROCEEDINGS  AND 

JUDGMENTS  AT  LAW. 
Allowed  in  three  years  if  enough  of  re- 
cord to  amend  by,  2401 
Pleadings  not  quashed,  (fee,  for  want  of 

form,  _  2402 

Of  form   permitted  and  parties  added 

or  struck  out  any  time  before  final  trial,  2403 
Mistakes  of  names,  dates,  <fec.,  cured  af- 
ter judgment,  if  correctly  stated  in 
any  part  of  proceedings,  2404 

Judgment  not  set  aside  except  on  objec- 
tion made  in  the  court  below,  if  a 
cause  of  action  is  stated,  2405 

AMENDMENTS  TO  THE   CONSTITU- 
TION. 
How  proposed  and  ratified,  351 

Votes  on,  how  coimted — statement  of 
votes,  352 
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Estimate  of  result,  by  whom  made ;  how 
returned,  353-4 

ANIMALS,  AT  LARGE. 
See  "Stallions,"  "Estrays." 

ANSWERS  IN  CHANCERY. 
See  Chancery. 

APPEALS  IN  CIVIL  CASES. 

Appeals  allowed  to  Supreme  Court  as  a 
matter  of  right  on  all  final  judgments,  3016 

Appeals  by  the  State  supersede  judg- 
ment without  bond,  3017 

Adverse  party  to  have  notice  by  citation,  3018 

Appeal  does  not  supersede  the  judgment 
without  bond. 

Chancellor  (or  register  in  vacation)  to  di- 
rect the  amount  of  bond  when  decree 
is  not  for  payment  of  money, 

Clei'k,  Register,  Judge  of  Probate  liable 
for  taking  insufficient  bond. 

Transcript  of  record,  &q.  deUvered  ap- 
pellant, 

Bond  on  appeal  of  claimant,  double  the 
judgment,  or  assessment  of  value. 

Ten  per  cent,  damages  on  affirmance  of 
such  cases. 

Bond  for  hire  to  be  given  by  party  ap- 
pealing from  judgment  recovering 
slaves. 

Motion  for  execution  for  the  hire  on  affir- 
mance, 

Ten  per  cent,  damages  on  affirmance  of 
judgment  of  recovery  of  personal  pro- 
perty. 

Clerk  liable  for  damages  for  furnishing 
incomplete  transcript. 

Appellee  to  have  certificate  of  appeal, 

Transcript  to  be  filed  by  third  day  of  the 
term, 

Judgment  affirmed  on  certificate,  if  the 
record  be  not  filed, 

On  affirmance  of  money  judgment,  ten 
per  cent,  damages,  3032 

Judgment  on  decree  may  be  reversed 


3019 


3020 


3021 


3022 


3023 


5024 


3025 


3026 


3027 

3028 
3029 

3030 

3031 


and  rendered  or  remanded, 


Defendant  bailed  and  not  appearing,  writ 
of  arrest  issues,  3653 

Px'oceediugs  on  arrest  and  subsequent 
prosecution,  3654-5 

In  felony,  judgment  rendered  but  exe- 
cution suspended,  3656 

Supreme  Court,  or  a  judge  of  may  award 
writ  of  error,  3657 

If  awarded  in  vacation  entry  to  be  made, 
duty  of  clerk,  3658-9 

Defendant  retained  in  custody — in  mis- 
demeanoi's  bailed,  3660-1 

Writ  of  arrest  on  failure  to  appear ;  no 
assignment  of  errors,  3662-3 

Sentence  passed  if  judgment  affirmed,     3664 

Order,  when  judgment  reversed,  3665 

If  day  of  execution  passed,  another  day 
fixed,  3666 

APPEALS    FROM     COURTS   OF    PixO- 
BATE. 

In  what  cases  and  to  what  courts — from 
Circuit  to  Supreme  Court  on  contest 
of  will,  1888-9 

Bills  of  exceptions  taken;  copied  into 
record  and  appeal  tried  on  it,  1890-1 

Supreme  Court  renders  judgment  if  all 
evidence  set  out,  1892 

Transcript  on  contest  of  will;  from  Cir- 
cuit to  Supreme  Court;  when,  1893-4 

Bond  and  security  on  appeal  from  or- 
der of  removal,  1895 

Execution  on  the  bond  for  costs  on  affir- 
mance ;  also  a  security  to  the  estate,  1896-7 

Security  for  costs  required  on  all  ap- 
peals, 1898 

Costs  of  appeal  may  be  allowed  against 
the  estate,  1899 

APPEALS  FROM  JUSTICES  AND  CER- 
TIORARI 

Tried  at  first  term  without  regard  to  de- 
fects in  summons,  &c.  2368 

If  smn  less  than  twenty  dollars,  tried 
by  court,  2369 

Damages  if  taken  for  delay,  2370 


Supreme  Court  directs  notice  of  appeal 
to  appellee  who  is  a  non-resident,  by 
pubHcation,  3035 

Confession  of  judgment  releases  errors,  3036 

Causes  reversed  for  clerical  errors  at  cost 
of  appellant,  3037 

Cause  revived  as  to  representatives  on 
death  of  either  party,  3038 

On  death  of  either  party  after  judgment 
appeal  by  or  against  the  representa- 
tive, 3039 

Appeals  to  be  taken  in  two  years  except 
those  on  judgments  now  rendered,         3040 

When  appeal  bond  is  not  given,  security 
for  cost  required,  3041 

APPEALS  AND  WRITS  OF  ERROR  m 
CRIMINAL  CASES. 

Any  legal  question  may  be  reversed  by 
prisoner;  how,  3649-50 

Clerk  to  make  out  and  transmit  trans- 
cript to  Supreme  Court,  3651 

Judgment  in  misdemeanor  how  render- 


3034  Costs  in  appeal    cases  apportioned  at 


discretion  of  judge. 

On  affirmance,   judgment  against  sure- 
ties. 

Not  dismissed  for  defects  in  bond,  &c., 

Not  tried  at  first  term  without  five  days' 
notice. 

Not  allowed   after  five  days;  bond  re- 
quired, 

APPORTIONMENT. 

See  Con.  Ala.,  33,— Am.  Con.,  49. 

Of  representatives  and  senators  in  the 
general  assembly. 

Of  representatives  in  congress, 

Of  hands  on  roads.  See  "roads." 
APPOINTMENT. 

Of  trustees.  See  "Trustees,"  see  "convey- 
ances." 

Power  of  appointment  among  sevei'al, 
how  exercised. 

In  default  of,  fund  divided, 

Consent  of  another  when  required,  to  be 
written. 


ed  when  point  reserved, 


3652iGraud  children  take  under  as  children, 


2371 

2372 
2373 

2374 

2811 


26-7 
31 


1334 
1335 


1836 
1337 
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APPRAISEMENT. 

See  "  Executors   aud  Administrators, " 
"Estrays'"   "Salvage,"   "Estates   of 
deceased  persons." 
APPRENTICES   AND    APPRENTICE- 
SHIP. 

See  "Poor." 

Court  of  Probate  has  jurisdiction  of,  670 

APPROVAL  OF  BONDS. 

See  "Bouds,  official." 
ARBITRATION  AND  ARBITRATORS. 

Order  for  reference  of  case,  to  be  enter- 
ed on  motioD  of  parties,  2709 

Award  made  when  no  suit  pending,  en- 
tered as  judgment,  2710 

Reference  to  be  in  writing  aud  signed  ; 
award  in  writing,  2711-12 

Majority  act,  and  till  vacancy,  2713 

Award  has  force  of  judgment,  and  return- 
ed to  clerk,  2714 

Performance  enforced  by  attachment,      2715 

Arbitrators  sworn ;  they  summon  wit- 
nesses, (fee,  2716-17 

Parties    competent    witnesses    before ; 
subpoenas,  how  served,  2718-19 

Defaulting  witness  fined ;  award  final,  2720-1 

Arbitration  at  common  law   as  hereto- 
fore, 2722 

Pay  of  arbitrators,  witnesses  aud  offi- 
cer, 2723 

Fees  of  witnesses  paid  in  advance,  2724 

ARMY  AND  NAVY  OF  U.  STATES. 

Service  in,  disqualifies  elector,  171 

ARMS. 

See  "Concealed  Weapons." 

Citizens,  constitutional  right  to  bear,  page  31 

Slaves  not  to   carry  unless  licensed  by 
justice,  1012-13 

ARMS,    PUBLIC. 

Quartermaster  General  has  custody  of 
and  provides  volunteers,  550-1 

Distributed  by  Governor,  in  case  of  ne- 
cessity, 552 

Brigade  Quartermaster  reports  to  Quar- 
termaster General,  553 

Quartermaster    General   to    Adjutant, 
and  he  to  Governor,  554-5 

ARRAIGNMENT  AND  PRELIMINARY 
PROCEEDINGS  IN  CRIMINAL  CA- 
SES. 

See  "Trial." 

ARRESTS. 

Unreasonable  forbid.    See    Con.    Ala., 
page  30. 

Arrest  in  criminal  cases,  and  writs  of  arrest 
after  indictment. 

See  "Criminal  Prosecutions,  commence- 
ment of." 

See  "Bail." 

Privileges  of   electors   from. 

See  "Electors  and  Elections." 

By  whom  made.     All  to  aid  officers  if 
required,  3418-19 

Who  officers  vnthin  the  meaning  of  this 
article,  3420 

When  made  under  warrant  for  indicta- 
ble offences,  3421 


By   private  persons  for   felony,    when 
made,  3422 

Officer  acting  under  warrant  to  produce 
it,  3423 

May,   under    warrant,    break  door   or 
window,  3424 

When  to  arrest  Avithout  warrant,  3425 

In  such  cases  may  break  door- or  win- 
dow, 3426 

May  arrest  at  any  time  on  reasonable 
suspicion  of  felony,  3427 

Duty  of  officer  arresting  without  war- 
rant, 3428 

Magistrate  may  order  arrest  when  he 
sees  offence  committed,  3429 

When  made  by  private  persons.     Duty 
on  making  3430-1 

When    lawful   for    private    person  to 
break  door,  <fec.,  3432 

Private  person's  duty  on  making  arrest,  3433 

Pursuit  on  escape  on  rescue,  3434 

Doors,  &c.,  may  be  broken  to  recaptm-e,  3435 
Writs  of  arrest. 

See  "  Bail." 

Writ  of  arrest  on  indictment  presented 
for  felony,  3543 

When  indictment  is  for  midemeauor,         3544 
T    whom   executed.     B.ail    if    misde- 
meanor, 3545 

Copy  of  wi'it  delivered  jailor  on  commit- 
ment, 3550 

Writs  of ;  how  returned,  3552 

Penally  for   failure   to    execute.     Any 
nimiber  may  issue,  3558-9 

ARSON 

In   the   first   degree  defined,  dwelling 
house  defined,  3185-6-7 

In    the    second  and  third   degree   de- 
fined, 3188-9-90-1-2 

Different  degrees  of,  how  p'-inished,  3193 

By  slave,  capitally  punished,  3313 

ASSAULTS  AND  BATTERY. 

Action  for,  barred  by  limitation  of  one 
year,  _       2481 

By  slave  on  white  man  to  rob,  maim, 
'tfec,  3311 

By  slave  with  intent  to  kill  white  man,    3312 

Assault  with  intent  to  rob,  maim  mur- 
der or  ravish,  3106 

With  cowhide,  <fec.,  having  a  weapon  to 
intimidate,  _  3107 

On    slaves,  "without    cause,    a   misde- 
meanor, 3300 
ASSEMBLY. 

See  "Geneml   Assembly,"  "Unlawful 
Assembly." 

ASSESSMENT  OF   TAXES. 

See  "Tax  Assessor." 

ASSIGNMENT. 

See  "  Bills  of  Exchange,  <fec" 
Of  dower. 

See  "Dower." 

Of  contracts. 

See  "Bills  of  Exchange  and  Promissory 
Ii  otcs    (fee 

ASSIGNMENTS,  (GENERAL) 

Enure  to  equal  benefit  of  all  the  credi- 
tors 1556 
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Partner  in  limited  partnership  not  to 
make, 

ITo  proof  of  assignment  of  notes,  tfee.,  re- 
quired, unless  it  be  denied  by  sworn 
pl'?a. 

Assignor  not  competent  for  assignee; 
exceptions. 


1513 


2280 


Claim  and  trial  of  right  of  property  as 
in  other  cases,  253*7 

On  forfeiture  of  such  bonds  execution  is- 
sues, 2538 

If  property   destroyed    without  fault, 
value  received  in  discharge,        •  2539 

Proceedings  against   garnishees. 


2290 
ATTACHMENTS  AT   LAW— ISSUE  OF,^       .  ,       ,  .    ^,        ^    ^  , 

ORIGINAL  ATTACHMEN  TS.  Garmshee  to  answei-  in  three  first  days 

, ,      .         i.       ^^    i.  J  1 4.         1  01  term,  and  may  be  examined  orally,  2540 

May  issue  to  collect  any  debt  or  dama-  It    ,  , '  ^  -^     i     i    vi    i 

•'  -^  o-A'^  Judgment  tor  amount  admitted,  execu- 


2508! 


ges. 
Causes  of  attachment,  2504 

By  whom  issued.     Affidavit  of  debt  and 

ground  of,  2505-6 

Bond  also  required  with  security,  2507 

Affidavit  of  facts  showing  damages  also 

required. 
On    attachment    by    one    non-resident 

against  another, 
Advertisement   of  attachment   against 

non-resident. 
State  Bank  attaches  -without  bond.  Cor- 
poration may  attach,  2511-12 
Against  foreign  corporations,  2513 
Form  of;  no  objection  for  want  of  form,  2514 
Bond  and  affidavit  returned  to  court,  2515 
In    7vJiat   manner    and    on    what   property 

levied. 
May   be   levied  on   any  property   and 

choses  in  action  by  garnishment. 
Garnishee  cited  to  appear  and  answer 

on  oath. 
Levied  on  joint  or  separate  estate  of 

partners, 
Executors  and  administrators   garnish- 

eed  or  sued  by  attachment, 
Garnisheed  for  amounts  due  legatees, 

distributees,  «fec.. 
Money  in  hands  of  officer  or  attorney 

attached, 
Judgments  against  executors,  <fec.,  sus- 
pended eighteen  months, 
Money  in  trustee's  hands  attached. 
Debts  in  suit  attached 
Executed  wherever  property  is  found, 
Branch   -wTits   to  other   counties  when 

necessary. 
Lien  created  by  levy  of,  or  service   of 

garnishment. 
Property,  if  perishable,  sold  by  order 

of  court. 
Sale  made  before  court  in  case  of  ne- 
cessity, 
Amount  so  received  recovered  on  mo- 
tion if  plaintiff  fail, 
Slaves  levied  on  not  imprisoned  imless 

required. 
Indemnifying  bond  required  in  case  of 
doubt. 

Attachments  for  rent. 
Landlord  has  hen  on  crop,  and  attaches 

if  removed, 
Bond  and  affidavit  required  before  issue 

of, 
Levied  on  crop  in  hands  of  purchaser 
with  notice. 

Replevy  of  property  levied  on. 
Property  replevied  on  giving  bond, 


2541 


2542 
2543 


2544 


2545 


2546 


2541 


2548 


2549 


tion  stayed  till  dne, 
Property  in  possession  of  garnishee  con- 
demned, 
Execution  on  refusal  to  dehver  it. 
On  loss  or  destruction  value  received  in 

discharge. 
Conditional  judgment  on  failure  to  an- 
509|     swer,&c., 

\Collateral    issues    in    proceedings    against 
2510;  garnishees. 

Plaintiff  may  contest  the  truth  of  an- 
swer on  oath, 
Defendant  may  contest  garnishee's  an- 
swer ;  how, 
If    answer     not     sustained    judgment 

against  garnishee, 
On  claim  of  another   being  suggested 
claimant  made  a  party, 
25 ]^g: Proceedings  to  try  the  claim;  if  contes- 

i     taut  a  non-resident,  2550-1 

251*7 jOn  "not  found"  returned  as  to  contes- 

!     tant,  judgment  for  plaintiff,  2552 

25 18]  Jurisdiction  not  changed  by  these  issues,  2553 

iBiUs  of  exception  in  such  cases ;  costs,      2554 

25 19 'Appeals  allowed  either  party, 

j  Garnishee  recovers   costs    on  his    dis- 
2520 !     charge, 

jOn  death  of  garnishee  administrator 
2521 '     made  a  party, 

(Judgment   suspended    till   such    issues 
2522'     determined, 

2523|Condemned  property  restored  if  plain- 
2524i     tiff  fail, 
2525'Alias    attachments   and  new   gamish- 

!     ments  if  property  insufficient, 
05 06 i  Attachments  issued  without  bond  aba- 

i     ^^^^ 
252*7  Amendments  of  bonds,    affidavits,  <fec., 

I     parmitted  at  any  time, 
2528|Judgment  for  garnishee  bars  defendant's 

I     clauii,  but  he  may  appeal, 
2529'C'ause   of    issue   not  issuable,   but   ac- 
tion for  issuing. 


2555 


2556 


2557 


2558 


2559 


2660 


2561 


2662 


2563 


2564 


2630 


2631 


263i 


2533 


2534 


2535 


2536 


Vindictive  damages  for  malicious  attach- 
ments. 

Ancillary  attachments. 

Issued  by  clerks  in  suits  ah-eady  com- 
menced. 

Judicial  attachments. 

Proceeds  as  original  attachment. 

See  "  Chancery." 

Issue  on  affidavit  that  defendant  evades 
process. 

Judgment  against  other  defendant ;  sat- 
isfaction of  abates, 

May  issue  to  compel  delivery  of  prop- 
erty on  verdict  in  detinue, 


2665 


2566 


2567 


2568 


2569 


2197 
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Pleadings  in  attachment. 

Complaint  to  be  filed  in  three  days,  not 
tried  till  second  term,  2570 

Complaint  not  filed  till  debt  due,  2571 

Trial  when  defendant  appears ;  judg- 
ment in  default  of,  2572 

Execution  for  the  balance  not  made  out 
of  attached  property,  Ac,  2573 

Attachment  of  Steamboats. 

Lien  for  damages  by  collision  and  at- 
tachment to  enforce,  2574 

Affidavit  and  bond  filed  before  issue  of,  2575 

Issued  as  in  other  cases ;  boat  seized  to 
satisfy  judgment,  2576-7 

Replevied  by  bond  to  satisfy  judgment,    2578 

Or  by  bond  to  pay  value  of  the  boat,  tfec.  2579 

Payment  of  appraised  value  discharges 
the  bond,  2580 

Judgment  on  affidavit  if  no  replevy ;  if 
replevied,  obhges  defendants,  2581 

Defendant  to  show  due  diligence  on 
proof  of  collision,  2582 

Boat  sold,  if  not  replevied  in  sixty  days,    2583 

Proceeds  of  sale  divided  among  attach- 
ing plaintiffs,  2584 

Bond  filed  with  clerk,  Ac,  2585 

Other  remedies  may  be  pursued,  2586 

Attachments  bffore  Justices. 

For  fifty  dollars,  or  less,  issued  only  by 
and  returnable  to  justices,  2838 

Provisions  as  to  other  attachments  appli- 
cable to,  2839 

Form  of  the  attachment,  2840 

Notice  of  levy  on  land  to  be  given  and  or- 
der of  sale  obtained,  <fec.,  2841 

Debts  in  suit  and  money  in  officers' 
hands  not  levied  on,  2842 

Perishable  property  sold  by  order  of 
justice,  tfec,  2843 

Garnishee's  answer  in  writing,  and  is  ev- 
idence on  appeal,  2844 

Execution  on  replevy  bond,  if  property 
not  delivered,  2845 

Contents  of  answers  and  collateral  issues 
tried  without  jury,  2846 

Execution  for  balance  if  levy  not  suffi- 
cient, 2847 

Appeals  alloAved  on  contested  answers, 
<fec.,  2848 

Not  quashed  for  want  of  form  in  bond  or 
affidavit  on  appeal,  and  no  objections 
allowed,  not  taken  below,  2849 

Attachments  in  Chancery.     [Equitable  At- 
tachments.) 

See  "  Chancery." 

ATTORNEY  GENERAL. 

Election  by  General  Assembly — term  of 
office  four  years,  18 

Is  solicitor  of  circuit  of  seat  of  govern- 
ment, 721 

Gives  bond  before  entering  on  office,  71 

Keeps  office  at  seat  of  government,  72 

Is  the  law  officer  of  the  State,  and  gives 
advice,  <fec.  72 

Salary  is  425  dollars,  73 

Duties  of  in  relation  to  "  School  Fund." 
See  that  title. 


ATTORNEYS  AND  SOLICITORS. 

Who  admitted  to  practice  as;  only  in 
courts  specified  in  license,  729-30 

Who  to  be  licensed;  application  for; 
proof  of  age,  &c.,  on,  731-2 

Character  of  examination  as  to  qualifica- 
tions, 733 

Order  of  admission,  if  found  qualified,  734 

Oath  of  attorney ;  penalty  for  not  tak- 
ing, 735-6 

Suitors  may  conduct  their  own  causes,        737 

Duties  and  obligations  of  attorneys,  738 

Certain  judges  and  officers  disqualified, 

739-40-1 

Clerks  and  registers  not  to  practice  in 
their  courts  ;  penalty,  742 

Clients  bound  by  written  agreements  of,     743 

Party  reUeved  on  appearance  of  without 
retainer,  744 

Penalty  for  so  appealing ;  proof  of  re- 
tainer, how  made,  745-6 

When  struck  from  the  rolls,  and  for  what 
causes,  747-8 

Proceedings  against,  by  whom  commenc- 
ed ;  charge  sworn  to,  749-50 

Notice  to  answer ;  trial  on  default ;  plea 
or  demurrer,  752-3-4-5 

May  require  trial  by  jury,  756 

May  appeal  to  Supreme  Court;  pro- 
ceedings, in  whose  name,  757-8 

Testimony,  how  taken ;  costs ;  abate- 
ment on  death  of  party,  759-60 

Attorney  of  other  States  allowed  to 
practice,  762 

One  fee  taxed  for,  against  losing  party  ui 
each  case,  3048 

Money  in  the  hands  of  maybe  attached,  2523 

Only  two  allowed  to  speak  on  a  side,       2265 

Written  notice  to,  is  notice  to  client,         2273 
ATTORNEY,  POWER  OF. 

See  "  Powers."     "  Conveyances." 
ATTORNMENT. 

Dispensed  with,  but  payment  by  tenant 
valid  till  notice,  1298 

AUCTION  AND  AUCTIONEERS. 

Taxes  on  sales  at;  on  licenses  of,  391-7 

Memorandum  of  sale  of  real  estate  by, 
takes  case  out  of  Statute  of  Frauds,      1552 
AUDITING  ACCOUNTS. 

See  "Comptroller;"  "Court  of  Coimty 
Commissioners." 

AUTHORITY. 

When  joint  in  officers,  exercised  by  ma- 
jority, 3 
AUTHENTICATIONS  OF  RECORDS, 
AND  JUDICIAL  PROCEEDINGS. 

Acts  of  Congress  prescribing  mode  of,  p.  50. 
AWARDS. 

See  "Arbitration." 

BAIL  IN  CIVIL  CASES. 

See  "Habeas  Corpus." 

When  required  ;  oath  and  security  for 
costs,  2175 

In  "qui  tarn,"  or  damage  suits,  when  re- 
quired, _  _  2176 

How  required  if  suit  is  pending  ;  all  bail 
special  ha.il,  2177-8 
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2181 


2182 


Condition  of  the  bail  bond,  payable  to 

plaintiff,  2179-80 

Liability  of  sheriff  for  insufficient  bail, 

notice  to  him, 
Defendant  discharged   on   affidavit  and 

schedule  of  property, 
Notice  to  plaintiff,  who  may  contest. 
Defendant  imprisoned  if  verdict  against 

him, 
Otherwise  discharged,  appeals  by  either 

party,  _ 
Property  in  schedule  vests  in  sheriff  for 

use  of  plaintiff, 
Divided  among  arresting  plaintiffs, 


Excuses  to  be  heard  at  any  time  during 
the  term,  3598 

BAKERS. 
To  make  initials  of  name  on  bread,  1116 

Penalty    for   failure,    penalty  for  using 
other  name,  mfj 

2183|  BALLOT. 

jIn  elections  by  the  people  voting  to  be 
21841     by  ballot,  defined,  206-7 

'Fraudulent  charge  of,  penalty  for,  361 

2185  Penalty   for   meddling  with   after  com- 
mencement of  election,  362 
BAGATELLE. 
Tax  on  license  of  table,  397 


21SG 

2187 


Bail  may  surrender  the  principal  debtor,  2188|BANKS  AND  BANKING  PRIVILEGES. 


Notice  of  confinement  in  penitentiary  dis- 
charges bail,  2189 
Liability  of  bail  if  ca.  sa.  returned  "  not 


See  "  Corporations,"  "Change  Bills," 
"  Free  Banking  Associations,"  "  Bills 
of  Exchange  and  Promissory  Notes.' 


found,"  2190iConstitutional  provisions  respecting,  page  44 

On  surrender  of  principal  bail  pays  costs,   2191 1  Acts  relating  to  state  bank  and  branches 

BAIL  IN  CRIMINAL  CASES.  1     still  in  force, 

See  "Criminal  Prosecutions,"  "Habeas  jActs  relating  to  Planters' and  Merchants' 

Corpus,"  "  Forfeitures  of  Bail."  {     Bank  still  in  force, 

Slaves  bailable  before  conviction,  3332iOn  failure  to  pay  their  notes,  judgment 

Excessive  bail  not  to  be  required.    Con.  j     on  motion, 

Ala.,  page  30.  'Governor  to  require  solicitor  to  proceed 

Provisions  as  to  bail  of  slaves,  3333-4  j     for  forfeiture  also. 

Appeal  from  justice  to  judge  of  probate,  3335;  Agents  of  foreign  banks  to  use  gold  and 
Admission  to  bail,  what,  how  done,      3667-8|     silver  only, 
Capital  cases  not   bailable  ;  before  con-  iNotes  and  bills  discounted  by  them  with 

viction  bailable  in  other  eases,         3669-70      other  funds  void,  and  agent  fined  and 


10 


10 
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939 


3680 
3681 
3682 


When  allowed   as  matter   of  course  in 
capital  cases,  3671-2 

If  bail  refused,  application  to  Supreme 
Court,  3673 

On  order  of  bail,  amount  of  bond  direct- 
ed, <fec.,  3674-5 

Form  of  bail  bond,  form  of  entry  in  open 
court,  3676-7 

Legal  effect  of  undertaking  of  bail,       3678-9 

Lunatics,    married  women,  infants,  (te. 
need  not  sign,  &c., 

Qualifications  required  of  bail, 

Bail  sworn  if  sufficiency  doubtful. 

Bail  not  discharged  for  want  of  qualifi- 
cation, infiincy,  ifec, 

Recognizances  and   bail  bonds   already 
taken  valid  and  binding. 

Bail   may   surrender   defendant  at  any 
time, 

How  to  arrest  defendant  in  order  to  sur- 
render. 

Surrender,  how  and  to  whom  made ;  new 
bail,  when  required,  3687-8 

Undertakings  of  bail,  how,  to  whom,  and 
when  returned,  3689 

BAIL  FORFEITURES  OF  UNDERTAK 
INGS  OF. 

Forfeitures  of  bail  not  absolute  (without 
appearance)  at  first  term,  3690 

Conditional  judgment   entered  on   for- 
feiture, notice  to  bail,  3691-2 

Notice  executed  by  sheriff,  and  returned 
as  other  process,  3693 

Other  notices  issueif  not  served;  excuse 
fur  cause,  3694-5 

No  costs  when  set  aside  ;  in  what  cases 
two  notices  equal  to  service,  3096-7 
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imprisoned,  940-1 

Making  bills  to  circulate  as  money,  with- 
out authority,  penalty,  3268 

Signing  such  bills,  passing  them,  pen- 
alty, 3269-70 

Passing  any  bill  less  than  five  dollai's,     3271 

Indictment  for,  good  witliout  describing 
bill, 

BARGAIN. 

Covenants  of  warranty  implied  by  use 
of  in  a  deed, 

BARGES. 

See  "  Engineers  and  Steamboats." 

I  _  BASTARDS. 

3683|Iuherit  from  and  transmit  to  the  mother 

and  her  kin,  1578-9 

3684jSee  "Legitimation  and  Adoption  of" 

Divorce  for  pregnancy  of  wife  bastard- 
36851     izcs  the  issue,  19*75 

BASTARDY,    PROCEEDINGS  IN. 

Father   arrested   on   complaint  of  mo- 
ther, bond  to  appear  at  court,     3799-3800 

Bond  returned   to  court,  committed  in 
default  of  bond,  3801-2 

Subpojnas  for  witnesses,  proceedings  in 
default  of  appearance,  3803-4 

Discharged  on  giving  bail  in  one  thou 
sand  dollars,  issue  made  up,  3805-6 

Each  ])arty  examined,  bond  for  support 
of  child  if  guilty,  3807-8 

.Judgment  on  failure  to  give  the  bond,     3809 

Execution  on  the  bond  on  failure  to  pay 
instalments. 

Bond  may  be  taken  after  court  by  Judge 
of  Probate, 

On  filing   the   bond   and  paying  costs, 
judgment  discharged, 
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3812 
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Judgment  on  failure  to  appear  after  two 

writs  of  iUTest,  3813 

How  discharged  when  arrested,  3814' 

Money  received  applied   to   support  of 

child,  3815-16 

Guardian  appointed  for  the  child,  3817 

Death  of  child  or  marriage  of  parents 
vacates  the  bond,  3818 

Costs  against  complainant  on  verdict  for 
defendant,  3819 

Who  parties  on  the  record,  appeals,  fees, 

3820-1-2 
BENEVOLENT  SOCIETIES. 

Property  of  exempt  from  taxation,  390 

BETTING. 

See  "  Gaming." 

On  elections,  penalty  for ;  by  officer,  im-  i 

prisonmcut  for,  363| 

BIGAMY.  I 

Definition  of,  how  punished,  3232 

Excused  after  absence  of  husband  or  wife 
five  years,  3233 

BILLIARDS. 

Taxes  on  license  of  table,  391 

BILLS  TO    CIRCULATE  AS  MONEY. 

See  "  Banks,"  &c. 

BILLS  IN   CHANCERY. 

See  "  Chancery." 

BILLS  OF  EXCHANGE   AND  PROMIS- 
SORY   NOTES. 

See  "Banks,"  <fec., "Penal  Bill,"  "Bonds," 
"  Notes,"  <fec. 

Payable  at  a  bank  or  banking  house,  ne- 
gotiable paper,  1525 

Other  instruments  also,  as  to  grace,  pro- 
test and  notice,  1526 

No  grace  or  notice  on  other  contracts,      1527 

If  due  on  Christmas,  4th  of  July,  or  1st 
of  January,  payable  the  day  before,     1528 

If  payable  to  bearer  or  fictitious  person, 
to  whom  due,  1529 

All   contracts  in  writing  assignable  by 
indorsement,  subject  to  set  olf,  1530-1 

Acceptance  of  bill  to  be  on  it  in  writ- 
ing, 1532-3 

Promises  iu  writing  to  accept  equivalent 
to  acceptance,  1534 

Damages  allowed  for  breach  of  promise 
to  accept,  1535 

Retaiuing  bill  more  than  twenty-foiu' 
hours  is  acceptance,  1536 

Damages  on  inland  and  foreign  bills  for 
non-payment,  1537 

Includes   all   charges   but   interest  and 
protest  fees,  1538 

Damages  includes  exchange  if  payable 
in  dollars,  1539-40 

Damages  on  protest  for  non-acceptance,  1541 

Notice  of  protest,  where  sent,  1542 

Maker  of  notes   not  negotiable  sued  at 
fii-st  term  to  charge  indorser,  1543 

K  note  of  less  than  fifty  dollars,  sued  in 
thirty  days,  1544 

Suit  waived  only  by  written  consent,  ex- 
cuses for  not  suing,  1545-6 

Irregular  indorsements  require  suit,         1547 

Indorser  pays  costs  of  suing  maker,  1548 

Inland  and  foreign  bills  defined,  1549 


Penalty  for  issuing  bills  to  circulate  as 
money, 

BILLS 
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2358 


OF  EXCEPTIONS. 

See  "  Appeals." 

Either  party  may  take  during  trial;  biU 
to  state  the  point  ruled,  2353-4 

Charges  asked  to  be  in  writing,  and 
given  or  refused,  as  asked. 

Misdemeanor  in  judge  to  refuse  to  sign, 
evidence  to  the  supreme  court  of  suc:h 
refusal, 

Plaintiff  forced  to  non-suit  may  take  bill 
of  exceptions. 

To  be  signed  in  term  time,  or  teu  days 
after,  by  written  consent, 
BILLS. 

Of  review,  ne  exeat,  creditors,  &c.,  see 
"  Chasicery,  Proceedings  in." 
BOATS. 

See  "Steamboats,"  &c.  "Engineers  and 
Steamboats,"    "Admiralty,    proceed- 
ings iu,"  "Attaclunents  of  steamboats," 
"  Bridges,  Ferries,  <fcc." 
BONDS. 

See  "Bail,"  "  Attachment,"  "Replevy," 
"Admiralty,"  "Forthcoming  bonds," 
"Executors  and  Administrators," 
"  Guardians,"  "Injunctions,"  "State 
bonds,"  "Trial  of  right  of  pi'operty," 
"Detinue." 

When  I'cquired  by  law,  sufficient  with- 
out seal,  9 
Bonds,  official. 

See  title  of  each  officer. 

How  conditioned  and  payable  ;  endors- 
ed with  date  of  approval,  118-19 

Penalty  for  improperly  approving,  120 

Time  of  filing  in  Secretary  of  State's 
office;  in  Circuit  Clerk's,  121-2 

In  Judge  of  Probate's  office  and  in  other 
cases.  123-4 

Failure  to  file,  vacates  office ;  if  not  ap- 
proved not  received,  126-6 

Fiue  for  acting  before  filing;  notice  of 
failure  to  solicitor,  127-8 

Date  of  filing  to  be  indorsed ;  legal  ef- 
fect; who  may  sue  on,  129-30 

Not  discharged  by  single  recovery,  131 

Has  full  legal  efi'ect  though  irregular,         132 

Provisions  as  to,  applicable  to  offices 
hereafter  created, 

Copies  of  evidence, 

Person  injured  may  sue  in  his  own  name,  2154 
Additional  bonds  of  officers. 

When  required  of  comptroller  and  trea- 
surer, 

Of  officers  whose  bonds  approved  by 
circuit  judge, 

When  approved  by  judge  of  probate. 

Requisition  of,  to  be  written,  its  contents, 

Time  allowed  for  giving ;  failure  to  give 
vacates  office, 

Similar  to  the  first  and  filed  in  same  of- 
fice, 

Fiue  for  neglect  to  file  ;  same  legal  effect 
as  first,  140-1 

First  bond  remains  in  force;  sm-eties, 
right  of  contribution,  142-3 


133 
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134 

185 
136 
137 

138 

139 
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Application  of  sureties  on.  official  bonds  for 
discliarge. 

Made  to  approviug  officer,  iu  writiDg ; 
contents  sworn  to,  144-5 

Notice  to  principal  to  give   new  bond; 
failure,  vacates  office,  146-7 

If  additional  bond  given,  approved  and 
filed  with  first,  148 

Penalty   for    failure  to   file ;  securities 
when  discharged,  149-50 

When  new  bond  goes  into  eft'eet ;  appli- 
cants only  discharged,  151-2 

Contribution  among  sureties  on,  153 

BOUNDS. 

See  "Prison  Bounds." 

BOUNDARIES. 

Of  the  State  generally  ;  between  it  and 
Georgia,  15-16 

Between  Alabama  and  Florida,  17 

Of  counties,  same  as  now  established,  10 

BOWIE  KNIVES. 

See  "Murder." 

Tax  on,  391 

Carrying  concealed,  Ijow  punished,  3273 

BRANDING. 

See  *■  Peijmy,"  "  Offences  by  Slaves," 
BRANDS. 

See  "Marks  and  Brands." 

BREACHES  OF  THE  PEACE. 

See  "  Criminal  prosecutions,  proceedings 
to  keep  the  peace." 

See    "  Sheriff's  duty  of  in  keeping  the 
peace." 

BRIBERY. 

See  "Jurors,"  "Elections." 

Conviction  of,  disqualifies  elector,  171 

Punishment  for  bribing  or  offering  bribe 
to  officer,  3201 

Acceptance  of  bribe  by  officer ;  punish- 
ment, 3202 

Bribing  or  offering  to  bribe   officers  of 
court  or  juror,  3203 

Crime  complete  though   juror  not  yet 
sworn,  3204 

Acceptance  of  bribe  by  juror  or  officer 
of  court,  3205 

Stocking  jury  ;  bribing  officer  to,  or  con- 
niving at,  3206-7-8 

BRIDGES,    CAUSEWAYS     AND    FER- 
RIES. 

See  "  Roads." 

Rate  of  taxation  of  391 

May  be  established  by  court  of  commis- 
sioners and  tax  laid  to  budd  them,       1189 

Bridges  on  the  hue  built  at  joint  expense 

of  counties,  1190 

License  for  ferries  granted  by  the  court 
and  bond  required,  1191-2 

Who   entitled  to   license  ;  damages  to 
land  owner,  1193-4 

On  county  line  granted  by  either  coun- 
ty, 1195 

Not  within  two  miles  of  each  other  ex- 
cept near  u  town,  119G 

Suit  on  bond  by  party  injured ;  damages 
for  detention  at,  1197-8 

Penalty  for  taking  excessive  toll,  1199 

Taking  toll    without  license ;  neglect  to 


1200 


1201 


k'-ep  bridge,  boats,  <fec.,  in  order;  pen- 
alty. 
Injury   to  bridge  or  causeway,    boats, 

tfcc, 
River  may  be  forded  at  ferry ;  damage 

for  injury  by  defect  of  bridge,  1202-3 

Penalty  on  owners  of  chartered  bridges, 

<fcc.,  for  not  repairing  bridges,  &c.,         1204 
BRIGADE  QUARTERMASTER  GENER- 
AL. 
Reports  condition  of  arms  of  his  brigade 
to  Quartermaster  General,  553 

BURGLARY, 
Defined  ;  how  punished,  3183-4 

By  a  slave,  punishment  of,  definition  of 

dwelling  house,  3308-9 

Breaking   and  entering  dwelling  house 
by  slave  in  day  time,  3310 

BURNING. 
Sec  "  Arson" 

CA.  SA. 
See  "Executors,"  "Bail,"  "Arrest." 

CANAL. 
See  "  Water-works    and  Dams,"'    "  Malicious 
Mischief" 

CAPITAL  OFFENCES. 
See  "Offences,"  "Execution." 
No  limitation  of  prosecutions  for,  3370 

Trial  of  slaves  for,  3319 

Trial  of  slaves  for  iusui'i'cction,  3321 

CAPITOL. 
Governor  assigns  rooms  in  to  the  officers.       50 

CARRIERS. 
Embezzlement  by,  3144 

CARDS. 
See  "  Gaming." 

I'axes  on,  391 

Playing  at  with  negro,  3256 

CAUSE  OF  ACTION. 
Indorsed  on  summons  issued  by  justice,    2706 

CATTLE. 
See  "  Marks    and  Brands,"    "  Fences,"   "  Es- 

trays." 
Marking  or  bi-andiug,  *>r  altering  miirks 
of,  "  3139-40 

CAUSES. 
See  "Actious."     See  "Chanceiy,  suits  in." 

CAUSEWAYS. 
See  "  Bridges,  Causeways,  and  Ferries." 

CENSUS. 
Of  the  State   to  be  taken  every  six  years, 
Con.  Ala.,  page  33. 

CERTIFICATES. 

Of  Elections.     See   "  Election,"    see    "  State 

Stock,"  see  "  Witnesses,"  "Jurors" 

CERTIORARI 

See   "Circuit    Courts,"  see  "Appeals    from 

Justices  and  Certiorari." 
Granted  by  Judge  of  Probate  on  judgment  of 
justices,  574 

Writs  of,  granted  by  circuit  judge,  629 

CESSIONS  TO  UNITED  STATES. 
How  and  when  made,  23 

CHAIN  CARRIERS. 
See  "  County  Surveyoi-s." 

CHALLENGE  OF  JURORS. 
See  "Jurors,"  see  "  Duelling." 
Of  Electors,  see  "  Elections." 
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Publishing  as  coward  for  not  accepting ; 
penalty,  3276 

Printer  obliged  to  testify,  penalty  for  re- 
fusal, 3277. 

Giving  or  accepting,  how  punished,  3089 

CHANCERY,  COURTS  OF,  AND  CHAN- 
CELLOR, i 

State  divided  into  three  divisions,  and 
thirty-nine  districts,  596-7 

What  districts  compose  the  respective 
divisions,  598-9 

A  chancellor  of  each  division  elected  by 
General  Assembly  for  six  years,  601 

Ordinary  jurisdiction  o  I  the  courts;  ex- 
traordinary, 602-3 

Punish  contempts  by  fine  and  imprison- 
ment, 604 

Administer  oaths  in  proceedings  before 
them,  605 

Jurisdiction  throughout  State,  but  hold 
courts  in  their  own  divisions,  606 

Place  of  holding  court  in  each  district,         607 

Terms  of  court  in  Southern  division,  608 

In  the  middle  division,  609 

In  the  Northern  division,  610 

Proceedings  if  chancellor  disqualified,  611-12 

Extra  term  may  be  held  on  thirty  days' 
notice,  613-14 

Salary  of  chaneelloi-,  $1 500.  615 

Sheriff  of  the  county  the  officer  of  the 
court,  624 

See  "  Register." 

CHANCERY,  PROCEEDINGS  IN. 

See    "Injunction,"    "Appeals,"    "Sureties," 
"  Divorces,"  "  Dower." 

Cafics  of  which  it     taken  jurisdiction — The 
bill,  atistver,  replication,  and  demurrer. 

Jurisdiction  of  equity  cases,  when  defendant 
resides  in  the  district,  or  when  cause 
of  action  arose   or  lien  is  to  be  en- 
forced, 2872 

JoiBt  demand  may  be  prosecuted 
against  one  defendant,  2873 

Suit  commenced  by  bill  to  the  chancel- 
lor, 2874 

Bill  filed  in  defendant's  district,  or  if  in- 
junction of  judgment,  in  district  in 
Avhich  judgment  was  obtained,  2875 

Bill  to  contain  only  a  statement  of 
fads  and  prayer  for  relief,  2876 

Complainant  may  waive  oath  to  answer, 
which  is  then  no  evidence,  2877 

Summons  issued  and  copy  served  on 
each  defendant,  2818 

Sheriff  to  serve  the  copies  on  defend- 
ants, 2879 

Each  defendant  may  have  copy  of  bill ; 
taxed  as  costs,  2880 

Summons  executed  in  another  county, 
returned  by  mail,  2881 

Mailed  within  five  days  of  service,  2882 

Sheriff  liable  for  failure  to  execute  and 
return  ;  excuse,  2883 

Order  of  publication  as  to  non-resident ; 
affidavit,  2884 

Fee  for  publication  paid  register  before- 
hand, 2885 


Any  defendant  may  have  copy  of  biU ; 
taxed  as  costs, 

Non-resident  plaintiff  to  give  security  for 
costs  on  notice,  2887 

Order  of  publicalion  to  conform  to  rules 
of  court,  2888 

Unknown  defendant  proceeded  against 
by  publication,  2889 

Answer  filed  in  thirty  days,  or  decree 
pro  confesso,  2890 

Answers  of  resident  compelled  by  at- 
tachment, 2891 

Party  arrested  under  attachment  dis- 
charged on  bond,  2892 

Sheriff  and  sureties  liable  for  failure  to 
return  attachments,  2893 

Suit  directed  on  forfeiture  of  the  bond,     2894 

Defendant  sent  to  jail  until  he  files  an 
answer,  2895 

Oath  to  answer,  by  whom  administered,  2896 

Defendant  may  show  cause  against  an- 
swering fully,  2897 

Application  to  answer  specially  may  be 
resisted,  2898 

Separate  pleas  dispensed  ^vith,   and  to 

i     be  inserted  in  the  answer,  2899 

Demurrer  to  state    the  grounds,    and 

[     none  others  considered,  2900 

'Replication  dispensed  with,  2901 

Answer  evidence,  if  responsive,  unless 
oath  to  was  waived,  2902 

Amendments,    exceptions,  filing    of  papers, 
and  cervinff  notices. 

Amendments  of  course,  to  bills  before 
answer  and  to  summons  before  ser- 
vice, 2903 

Allowed  after  copy  of  bill  delivered  by 
paying  for  copy.  2904 

After  answer  on  paying  costs  of  amend- 
ment, also  to  answer,  2905 

After  publication  of  testimony,  only  al- 
lowed by  chancellor,  2906 

Answers  to  amended  bills  filed  as  ori- 
ginals, 2907 

Objections  to  parties,  <fec.,  set  for  sepa- 
rate hearing,  2908 

If  objection  not  made  before  hearing,  de- 
cree as  to  those  in  court,  2909 

Papers,  pleadings,  &c.,  indorsed  with 
date  of  filing,  2910 

Notice  of  amendments,  &c.,  may  be  serv- 
ed on  solicitors,  2911 

Notice  to  i^arty  in  default  by  entry  on 
order  book,  2912 

Exceptions  to  answers  to  be  filed  in 
sixty  days,  and  day  fixed,  2918 

Defendant  may  examine  complainant  on 
interrogatories,  2914 

Exceptions  to  interrogatories  heard  by 
register;  appeal,  2916 

Defendant  may  set  up  facts  in  answer, 
and  require  answer,  2916 

This  considered  as  cross-biU,  and  heard 
with  the  suit,  2917 

Defendant  may  waive  oath  to  such  an- 
swer, <fee.,  2918 

Answer  to  such  cross-bill  as  to  original 
bill,  2919 
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Evidence  in  Chancery. 

See  "  Evidciiee." 

Testimony  taken  by  inteiTogatoiies  un- 
der rules  of  the  court, 

Rules  of  evidenee  s;ime  as  those  in  com- 
mon law  courts. 

Testimony  taken  by  complainant  after 
answer  filed  or  decree  pro  eonfesso. 

By  defendant  after  filing  answer, 

Exhibit  proved  by  affidavit  before  regis- 
ter thirty  days  before  hearing, 

Commissions  issued  by  register  :  when 
returnable, 

Copy  of  interrogatories  served  ten  days 
before  issue, 

Filed  in  register's  office  if  party  and 
counsel  non-residents  of  the  district, 

Rebutting  interrogatories  may  be  filed 
Avithin  ten  clays. 

Limitations  of  suits  as  at  common  law. 

Suit  commenced  by  filing  the  bill, 

Attendance  of  witnesses  before  connnis- 
sioners  enfcn-ced. 

Defaulting  witness  proceeded  against  in 
circuit  court, 

RefcrevceK  to  the  Register. 

Party  obtaining  reference  to  bring  up 
the  matter  before  bim. 

Register  to  fix  a  day  and  give  notice  to 
the  other  party, 

Register's  authority  in  conducting  the 
examination. 

Either  party  can  examine  the  other  as  to 
any  item, 

Testimony  in  the  suit  may  be  examined 
by  register, 

Exceptions  to  his  decisions  reserved  in 
writing, 

Decrees  pro  co7ifesxo. 

Entered  on  failure  to  answer,  demur, 
or  plead  for  thiily  days, 

Allegations  of  the  bill  admitted  by ;  suit 
not  heard  on  day  of  taking,  29? 

Defendant  may  appear  on  reference,  or 
contest  decree  on  bill  after. 

Set  aside  on  payment  of  costs  and  fifing 
answer  before  publication, 

Defendant  by  publication  may  set  it 
aside  on  paying  costs,  Ac. , 

Chancellor  may  permit  an  answer  after 
publication. 

Decree  against  defendant  without  ser- 
vice not  final  for  eighteen  months,  and 
copy  to  be  sent  him, 

Deciee  opened  on  petition,  within  eight- 
een months,  and  case  tried, 

Testimony  on  file  may  be  read  by  either 
party, 

Representatives  of  parties  without  ser- 
vice may  come  in,  ttc.. 

Bond  of  indemnity  required  bef)re  exe- 
cution on  such  decree. 

Decree  final  after  service  of  copy  six 
months  without  petition, 

Procce  lings  not  applicible  to  infants  or 
marrie  1  w  imen,  except  as  to  their 
separate  estates, 

47 


j     Bills  of  review,  ne  exeat,  (quit able  attach- 

I  ments,  and  other  icrits  of  seizure. 

iDecrce  may  be  suspended  by  bill  of  le- 
2920      view  with  bond  and  security,  2952 

Application  to  file  made  in  thfce  years,    2953 
2921 'Writs  of  ne  exeat  and  ecpiitable  attach- 

;     ment,  when  issued,  2954 

2922!-'^"®^^'*^''®  '^^  *"^''^  cases  examined  in  va- 
0922'     fiition,  2955 

Equitable  attachments  also  on  legal  de- 
092.3'     iwands  against  equitable  assets,  2956 

I  Issued  either  before  or  after  judgment,     2957 

2924  Equitable  assets  to    be    specified,  and 

:     copy  of  bill  served,  2958 

2925  I'l'^'perty  levied  on  may  be  rej^levied  ; 

""'  ,      replevy  bond,  2959-60 

292G'^''^'y  bave  a  lien  from  time  of  levy  ;  ex- 
ecution on  replevin  bond,  2961-2 
2927  Chancellors,    circuit  judges,    and    regis- 
2928'     ters,  may  issue,  (fee,  2963 
2929  Snch  wi-its    also  issued   as   ancillary  to 

j     original  suits,  2964 

29S0  I^'^"'^-  ''^"d  affidavit  made  by  plaintitl',        2965 

■Property  restored,  on  giving  bond  and 
2931      security,  2966 

If  no  bond  given  for  five  days,  delivered 
i     to  plaintiff  on  bond,  2967 

I  Writ,  bond,    papers,  etc.,    returnable    to 


293 


register, 


2968 


2969 


2970 


2936 

2937: 

I 
2938  i 

9-40 1 


{Decree  fm*  execution,  if  plaintiff  pr 
2933:     disclaim, 

i Liability  of  plaintiffs    and     sni'eties,  if 
2934i     cast,    _        | 

ISee  "  Injunctions,"  page  531. 
2935:    _  Creditors'    bills. 

Filed  to  collect  judgments,    or   discover 

secret  trusts,  2987 

Also  to  discover  collusive  judgments,  or 

fraudulent  conveyances,  2988 

Answeis  compelled  to   such   bills,  but 
do  not  subject  to  prosecution,  2989-90 

Issues  01U  of  chancery. 
Court  may  direct  an  issue  to  be  tried  by 

j"iy,  "    3001 

[Tried  as  other  eases,  but  examination  of 
2941!     parties  may  be  directed,  3002 

jCIiancellor  may   order   a  jury,  and  try 
2942!     tiie  issue  before  him,  3003 

Ilecrees  and  c^sts. 

2943  Provisions  as  to  liens  and  priorities  same 

I     as  of  judgments,  3004 

2944  Decrees  for  conveyances  operate  as  con- 

j     veyances ;  executed  by  commissioner,  3005 
[Made  in  wiitiug  in   term  time,  diificidt 

cases  held  up  six  months,  3006 

Ccsts  imposed  at  discretion  of  chancel- 
lor, execution  against  security,  3007 
Decrees  and  ordeis  enforced  by  attach- 
ment or  sequestration,                              8008 
Decree  ordering  act  to  be  done  to  fix  tlie 

time,  3009 

Attachment  on  affidavit  of  failure  to  per- 
2949;     firm,  3010 

Sequestration  issues,   if  attachment  re- 

2950      turnel  not  found,  3011 

'Cliancerv  oi-  connnon  law  process  may 

I     be  issued,  3012 

2951|  Process  from  court,  when  returnable,       3013 


2945' 


2946' 


2947 


2948 


738 


INDEX. 


Sheriff  liable  tor  failure  to  execute  pio- 

eess,  &C;  as  iu  otber  courts,  3014 

R,iles  of  practice  of  the  supreme  court 

recognized,  and  authority  granted  to  | 

make  new  rules,  301 5 1 

CHANGE  BILLS, 
Liability  for  putting  iu  cii'culatiou,  dam- 
ages without  jjrotest,  '^'35 
Corporations    forfeit   their   charter    by 
paying  out,  936 
^  CHANGE  OF  VENUE. 
See  "  Venue." 

CHARGES  TO  JURY. 
To  be  given   or   refused  as  asked,  and 

asked  for  in  writing,  2355 

Court  to  state  the  evidence  and  charge 
the  jury,  2274 

CHARTERS. 
See  "Corporations." 

CHILDREN. 
See  "Divorce  and  Alimony,"  "Legitima- 
tion and  Adoption  of,"    "Bastards," 
"Married  Women." 
Posthumous,  take  under  graut  to,  1303 

CHURCHES. 
Exempt  from  tiixation,  390 

Penalty  for  defacing,  3113 

CIGARS. 
Tax  ou  sales  of,  391 

CIRCUS. 
Tax  on  license  of,  39  / 

CIRCUIT  COURTS,  JUDICIAL  CIR- 
CUITS AND  CIRCUIT  JUDGES. 
See    "  Elections    of    Circuit    Judges," 
"  Ti  iistees,    Removal   of,"  "Clerks  of 
Circuit  Court,"   "Sheriffs." 
State  ilivided  into  nine  judicial  circuits,     625 
A  judge  elected  by  the  people  for  each 

circuit,  1*^3 

Holds  office  six  years,  (see  amendment 

of  Constitution,  page  49,)  626 

Elections  held  on  first  Monday  of  May,     177 
Vacancies  filled  by  Governor  till  next 

election  day,  627 

Authority  and  jurisdiction  of  the  court,     628 
Authority  of  circuit  judges,  629 

They  alternate  Avith  each  other  in  hold- 
ing courts,  '^SO 
Removal  from  circuit  vacates  office,  631 
Terms  of  the  court  in  first  circuit,  632 
In  the  second  circuit,  632 
In  the  third  cii'cuit,  632 
In  the  fourth  circuit,  632 
Iq  the  fifth  circuit,  632 
In  the  sixth  circuit,  632 
In  the  seventh  circuit,  632 
In  tlie  eighth  circuit,  632 
In  the  ninth  circuit,  632 
If  judge  absent,   sheriff  adjourns  court 

till  third  day,  633 

Special  terms,  when  held,  634 

Witnesses  subpoenaed  to  special  term  to 

try  felony,  635 

Notice  of  special  terms ;  subpcenas  and 

process  to,  636-7 

Deduction  from  judge's  salary  for  failure 
to  hold  court,  638 


643 

1575 

676 
10 


Excuses   for   failure;    trial  of  cause  if 
judge  incompetent,  639-40 

Sheriff  to   smnmon  three  constables  to 
attend  as  bailiffs,  641-2 

Salary  of  circuit  judge    is    fifteen  hun- 
di'cd  dollars  per  annum, 

CIVIL  LxVW. 

Rules  nf,  used  in  computing  kindred, 
CLAIMS. 

To    property    attached    or   levied,    see 
Trial  of  Right  of  Property." 

To  property  levied  on  by  execution  from 
probate  court, 

Acts  I'clating  to  claims  against  Li"nited 
Stales  still  in  force. 

Against   t/ic  state 

See  "Comptroller." 

Againtft  a  county. 

How  audited  and  paid;  barred  in  twelve 
months,  773-4-5 

Ar/aiust   bisoiccnt  cdates. 

See  that  title. 

Again:-it  other  estates. 

See  "Estates  of  Deceased  Persons." 

CLAIM  AND  CLAIM  BONDS. 

See  "Trial  of  Right  of  Propertv." 
^CLERGY. 

Benefit  of  abolished,  3633 

CLERK  OF  CIRCUIT  COURT. 

See  "Summary  Judgments,"  "Elections." 

Elected  by  people  of  the  county  for  four 
years,  see  Con.  Ala. 

Elections  for  on  first  Monday  of  August, 

Vacancy   in    office  filled  by  the  circuit 
judge, 

Notice  ot  the  appijintment  given  by  the 
judge, 

Bond  to  be  approved  by  judge  ;   addi- 
tional bond. 

Judge  of  probate  to  give  notice  of  fail- 
ure to  give  bond, 

Ofiice  at  the  court  house. 

Duties  of  the  circuit  clerk, 

Authority, 

To  permit  access  to  records. 

Penalty  for  neglect  of  duty  by, 

To  keep  direct  and  reversed  indexes,  &c., 
see  note. 

On  payment  of  judgment  to,  to  collect 
sheriff's  costs. 

Causes  of  removal  of,  and  how  removed. 

Offices  of  examined  by  committee  un- 
der order  of  court,  657-8 

Stationery  supplied  to  by  the  county,        660 

Duty  in  relation  to  tax  on  suits  for  the 
county,  778-81 

Collects  tax  for  state   on   each  official 
seal,  408-9 

To  return  statement  of  taxes  collected,    781-3 

Fee  bill  of  clerk,  3043 

Summary  proceedings  against,  2616 

CLERK  OF  SUPREME  COURT. 

See  "Summary  Judgments  Against." 

Appointed  by  judges  for  five  years,  578 

Give  bond,  and  additional  bond  when  re- 
quired, 579-80 

Office  at  the  capitol,  office  hours,  681 

Duties  of,  and  authority,  582 


175 
644 
645 

646-7 

648 
649 
650 
651 
652 
653 


654 
655 
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Final  record  made  by  binding  judgment 
with  the  transcript, 

To  be  bound  in  volumes, 

Taxes  on  suits  in  supreme  court  collect- 
ed by,  403-4-5 

Proceedings  to  enforce  account  and  set- 
tlement of. 

Fee  bill,  (note,  clianged  by  act  of  1851-2) 
CLERK. 

Embezzlement  of  property  of  employer 
by,  see  "Embezzlement." 
CODE. 

See  preface  and  certificate. 

Meaning   of  certain   words   and  terms 
used. 

Definition  of  other  terms,       2,  3, 

Public  acts  repealed  by, 

Private  and  local  acts,  and  certain  others 
retained. 

Acts  of  1851-2  supersede  provisions  of 

Actions  commenced  before  adoj^tion,  not 
affected  b}% 

Computation  of  time  under,  how  made. 

Offences,  penalties  and  forfeitures  incur- 
red before  not  released, 

Duties   of  tax   assessor   and  eolleetoi', 
when  to  commence  under,  422, 

COLLATERALS. 

N"o  representation  among,  exception, 
COLLECTOR  OF  TAXES. 

See  "Tax  Collector." 
COMMISSIONS  FOR  COLLECTIONS. 

See  "Fee  Bills." 


"  Clerk  of  Supreme  Court." 

Elected  by  General  Assembly  for  two 
years  ;  Con.  Ala.,  page  38. 

Comptroller   gives    bond  approved  by 
governor. 

His  office  hours,  seal  and  device, 
406jCertifies  copies  of  office  papers, 
3045!Salary  of  $2000  and  fees, 

Governor  has  general  supei-intendance 
of  his  office, 

His  office    examined  by  committee  of 
general  assembly,  34-5-6-Y 

Duty  of  in  relation  to  state  finances,  365 

May  examine  holder  of  claina  on  state 
on  oath. 

Must  not  draw  warrant  for  defaulter. 

Not  to  receive  state  funds  withou*-,  ex- 
press authority, 

Accounts  or  claims  on  the  state  to  be 
sworn  to. 

To  furnish  judge  of  probate  registers  of 
lands  sold  by  LTnited  States, 

May  hire  a  clerk  to  make  out  the  regis- 
ters, 

CONCEALED  WEAPONS. 


1 

6,  1,  8 
10 

10 
11 

12 
13 


59 

60-1 

62 

63 

64 


366 
367 


368 


369 


435 


439 


14 
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COMMISSIONS  TO  TAKE  TESTIMONY. 
See  "Evidence,"  "Chancery,  Evidence  in." 

COMMISSIONERS  OF  DEEDS. 
Appointed  by  Governor, 
Of  other  states,  to  collect  and  pay  over 

tax  on  seal. 
Summary  judgments  against  for  taxes 
collected, 

COMMISSIONERS. 
See  "Court  of  County  Commissioners," 

"Depositions." 
COMMITxMENT     OR     DISCHARGE 

BAIL. 
See  "Arrest." 

See  "Criminal  Prosecutions,  commence- 
ment of." 
See  "Fugitives  from  Justice." 

COMMUTATION. 
See  "Pardons,"  <fec. 

COMPENSATION. 
See  "Fees,  and  Title  of  each  Officer." 
COMPLAINTS    IN    CRIMINAL    CASES. 
See  "Ci'iminal  Prosecutions." 
COMPLAINT. 
;See  "Pleading,"  forms  of,  page  551-4. 
Is  in  place  of  declaration  and  served  with 
summons,  2234 

COMPOUNDING  OF  FELONIES. 
Fine   for;   conviction  had   for,    though 
principal  not  tried,  3220-1 

COMPROMISES. 
Sustained  without  new  consideration,       2283 
COMPTROLLER    OF    PUBLIC    AC- 
COUNTS. 
See     "Treasurer,"     "Taxation,"     etc., 


[Carrying    bowie-kuife 
452 1     cealed;  penalty, 

j  Carrying  other  concealed  weapons  with- 
1574      out  cause, 

I  Indictment  for,  what  to  state ;  excuse 
for  carrying, 

CONCERTS. 
Tax  on,  license  of, 


3273 

3274 

3275 

397 


CONDITIONAL  ESTATES. 
See  "Remaindei's." 

CONFEDERATION,  ARTICLES  OF 
Page  1. 

CONFESSION  OF  JUDGMENT. 
See  "  Sureties." 
Releases  errors,  3036 

CONGRESS. 
See  "  Elections." 

I  Elections  for;  when  held,  174 

ON.       CONGRESSIONAL  DISTRICTS. 
State  divided  into  seven  districts,  31 

Returning  officers,  (note.) 

CONSPIRACY. 

See  "RebeUion" 

Defined  ;  none  other  punished,  3223-4 

CONSTABLE. 

See  "Elections  of  justices  and  consta- 
bles;" see  "Justices,  proceedings  be- 
fore; see  "Summary  judgments;" 
see  "  Criminal  cases,  prosecution  of" 

When  elected,  179 

One  elected  for  each  election  precinct  for 
three  years,  173-715 

Gives  bond;  is  a  conservator  of  the 
peace,  717-718 

Attends  circuit  coiu't  when  summoned ; 
executes  process  and  pays  over  money 
collected, 

Removal  from  precinct  vacates  office. 

Notice  of  vacancy  given  to  sheriff  by 
justice,  271 

Penalty  for  failure  to  give  notice,  272 

Fees  of  in  civU  cases,  3050 


719 
720 


740 
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Fees  in  ci  imiiiai  cases,  3988. Form  of  acknowledgment  of  conveyance,  12'79 

CONSTITUTION    OF    THE    STATE    OF',Form  of  probate  <.f  conveyance,  1280 

ALABAMA  AND  AMENDMENTS.       ;To  be  evidence  without  proof  to  be  ac- 
From  page  29  to    50.     "Elections  on  knowlcdgcd   ov   attested  by  two  wit- 

amendments ;"  proceedings  to  amend  ;  !     nesscs,  1281 

page  45.  By  married  Avomeu  of  certain  property, 

CONSTITUTION  OF    THE  UNITED     j     void  unless  attested  by  two  witnesses,  1282 
STATES.  iMoi  tgages  and  deeds  of  trust  of  person- 

Page  12  to  25.  i     al  property,  where  recorded,  1283 

CONSTRUCTION,   RULES  OF  Tustrumeuts  showing  liens  oi  trusts  on 

See  "  Conveyances," <i:c.  1298  to  1342;     propeity  I'cmoved  to  the  State,  1284 

CONTAGION  AND    CONTAGIOUS  DlS-^Decd  showing  personal  property  to  be 


EASES, 
See  "  Hospitals." 

CONTEMPTS. 
See  title  of  each  court  for  extent  of  its 


poAvers. 
Power  of  Cfiurts  to  punish  for. 


held  by  tenant  for  life  or  years,  when 
brought  to  this  State,  recorded,  1285 

Choses  in  action  not  personal  property,  1286 
Protection  to puirhascrs  and cred/ lorn  against 
'  doimant  conveyancfs  and   loanH. 

561-56S;Mortgages  to  secure  debts  created  at  the 


225'?  i 


ISOll 


CONTEST  OF  ANSWERS. 
See  "  Attachment,  collateral  issues." 
CONTESTED  ELECTIONS. 
See  "  Elections." 

CONTINUANCE  OF  CAUSES. 
Action  tried  at  first  tcim  if  summons 
executed  twenty  days, 

CONTINGENT  REMAINDERS. 
See  "Conveyances,"  "Remanindcrs"  in 
lands   converted    into  executory  de- 
vises. 

CONTRACTS. 
See  "Void  Contracts,"' 
"When  to  be  in  writing.  See  "  Frauds  and 

Perjuries." 
All  wiitten    contracts    assignable.  See 
"Bill  of  exchange,"  Ac. 

CONVEYANCES. 
See  "Dower" — "Wills." 

Of  lands. 
Any  person  of  twenty  one   years  may 

convey  lands  by  deed  or  will. 
To  be  written  and  attested  by  a  Avitness 
in  writing,    and  two  if  party    cannot 
wiite. 
Acknowledgment  of  conveyance  dispen- 
ses with  attestation, 

Eecfistraiion  of 
Recorded  in  office  of  judge  of  probate. 
Books  of  leeoid  kept ;  mode  of  record- 
ing and  certificate. 
Receipt  given    on    delivery ;    delivery 

operates  as  I'eeord, 
Access  to  books  permitted;  certified  co- 
pies given, 
Penalty  for  neglect  of  such  duties  by 
the  judge, 

Probate  and  acknowledgment  of. 
Of  land  recorded  in  county  where  situa- 
ted. 
Record  of,  Avithout  probate  or  aeknoAvl- 

edgment,  is  notice  of  its  contents. 
If  acknowledged  or  proved  and  record- 
ed, evidence  without  other  proof  and 
if  lost,  copy  evidence, 
Who  may  take  proof  or  acknowledg- 
ment of, 
How  tiiken  in  other  States  and  countries,  1277 
Powers  of  attorney  proved  or  ackflowl- 
edged  as,  1278 


1287 


time,  recorded  in  three  months, 

Other  mortgages,  Ac,  Lave  a  lien  only 
from  leeord. 

Defeasances  of  absolute  estates  to  be  re- 
coi-ded. 

Remainders  and  estates  on  condition 
void  as  to  creditors,  itc,  after  five 
years,  Avithout  record  of  deed. 

Conveyances  of  personal  pi'operty  to  se- 
cure debts  have  no  lien  until  record- 
ed, 

lAbsolute  conveyances  to   secure  debts 

j     also  included, 

jMarriage  settlements  to  be  recorded,  to 

j     bar  creditors, 

'Written  loans  of  personal  property  and 

I     estates  by  way   of  lemainder,  rever- 

I     sion,  ttc.,  A'oid  as  to  creditors  if  not  re- 

j     corded  in  thiee  yeai_,s, 

|Pos6ession  under   loan  for  three  years 

I     without    surt,    subjects    propei'ty  to 
1265 1     creditors, 

jConveyances  to  minors  (except  by  will) 
to  be  recorded  if  parent  has   posses- 
1266!     sion, 

Parol  gifts  void  without  possession;  pos- 
session of  parent  is  possession  of  the 
child, 

Cvnut  ruction  of  and  general  provisions  as  to. 

iAttornment  by  tenant  dispensed  Avifh,     1298 
1269|A11  conveyances  construed  as  fee  sim- 

j     pie  if  not  limited, 
1270, Fee  tail  converted  into  fee  simple, 

jContingent  renrarnders  in  lands  constru- 
ed as  executory  devises, 

Limitation  to  "heirs  of  the  body," 
"  heirs,"  or  "  issue,"  means  issue  liv- 
ing at  the  death, 

Posthumous  child  takes  under  Limitation 
til  heii's,  issue,  children. 

Rule  in  >h(lly's  case  abolifched. 

Tenant  for  life  cannot  defeat  dependent 
estates, 

Statute  of  uses;  transfers  possession  tc,. 
the  use,  1306 

Not  to  prevent  the  creation  of  legiti- 
mate trusts,  130t 

Perpeti.ities  forbid,  but  other  settle- 
nients  peri?  itted,  1308 

Extent  of  limitation  which  is  permitted,   ISOS 


126'; 


1268 


1271 
1272 

1273 
1274 

1275 
1276 


1288 


1289 


1290 


1291 


1292 


1293 


1294 


1295 


1296 


1297 


1299 
1300 


1301 


1S02. 

1303 
1804 

1305 
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Ti'usts  fir  aeeuraulation,  except  fi>r  mi- 
nors limited  to  ten  years, 

Terms  of  years  not  to  extend  beyond 
twenty  years, 

Ifo  survivorship  between  joint  tenants. 

Warranties  of  tenant  for  life  void  as  to 
remaindermen,  (fee.. 

Covenants  of  warranty  implied  from 
grant,  bargain  or  sell, 


I       Grants  by  the  State  or   United  Stales. 
lolOjMadeby  patent  attested  by  governorand 

\     secretary  of  state,  1350 

1 311  j  Grants  and   patents  to  be    recorded  by 
1312!     secretary,  1351 

j  Patents  issue  after  payment  of  the  pur- 
13131     chase  money,  1352 

;  Copies  of  patents  recorded,  are  evidence 
1314;     without  proof,  1353 


CO-OBLIGORS. 
Joint  Obligors." 
1  COPIES. 

1317  See  "Conveyances." 

Of  official  papers,  evidence, 
13181  CORONER. 

Executors  and  Admin- 


Writing  importing-  to  be  sealed  so  held,  1315| 
'  Livery  of  seisin  effected  by  deed,  1316iSee 

Tenant    for  life  can  only  convey  his  own 
f      estate, 
I  Not  necessary  to  see  to  application  of 

trust  funds, 
(  Power  to  sell  laud  passes  with  the  debt,  ISlOiSee  "Sheriff,'" 
Trusts  in  lands  created  only  by  writing,  |     istrators."' 

implied  or  constructive  trusts  excep-  jSummary  judgments  against, 

ted,  1320  Appointed  by  court  of  county  conimis- 

Trusts  void  as  to  parties  without  notice,   1321      sioners  for  three  years, 
Record  of  declaration  of  trust  is  notice,  1322!  Removable   for   cause;    his   oath   and 


293 


2601 


800 


1323 


K 


1325 
1326 


1329 
1330 


Trust  estates  do  not  descend  to  heir  of 

trustee. 
Reservation  of  power  of  revocation,  sub- 
jects to  debts. 
Power  of  disposition  in  owner  of  particu- 
lar estate;  effect, 
Effect  of,  to  one  having  no  estate. 
If  DO  estate  limited  over,  equal  to  a  fee  1327 
Absolute  power  of  disposition  defined,     1328 
Any  power  may   be  reserved,    which 

could  be  granted. 
Execution  of  power  good  to   extent  of 

authority, 
To  be  executed  as   conveyances,   or  as 

wills,  1331-2 

To    be  executed   by   stvfficient    instru- 
ments in  all  cases, 
Appointment  among  several  to  be  equal 

unless  discretion  is  given. 
Or  if  trustee  having  power  of  appoint- 
ment, dies, 
Consent  of  another  when  required  ;  to 

be  in  writing, 
Grand  children  take  as   children  under 

such  power, 
Beneficial  powers   and  trusts  irrevoca- 
ble unless  expressly  reserved. 
Devise  to  executors  to  sell  or  power  to 
sell  by,  may  be   exercised  by  an  ad- 
ministrator. 
Joint  powers  executed  by  survivors, 
Beneficial  powers   liable   in  equity  to 

creditors. 

Powers  of  attorney  to  sell  not  embraced,  1342 
Mortgages  and  deeds  of  trust — ewfr?/  of  satis 

faction  of, 
Oq  payment  of,    satisfaction  entered  of 
record ;  penalty  for  refusal,  1 343-4 

Imperfect  titles — /lotc  perfected. 
«0n  deatli  after  written  contract  to  con- 

.vey,  r.epresentative  to  convey, 
.Judge  of  pr,obate  may  compel  convey- 
ance, 
Application  to,  in  writing;  proceedings 

thereon. 
Notice  to  guardians  of  minors,  &g. 
Fee  of  probate  judge. 


1384 
1335 
1336 
1537 
1338 


1339 
1340 


1341 


bond;  failure  vacates  ofiice,  801-2-3 

Is  tlie  jailor  when  sheriff  is  in  custody,       804 
Wlien  to  discharge  duties  of  sheriff, 
Also  when  sheriff  proved  to  be  interest- 
ed. 
Special  coroner,  when  and  how  appoint- 

1;  his  duties,  80 

Additional  bond  required  when  acting 

as  sheriff, 
P'ailure  to  give  it,  vacates  his  office. 
Liable  to  same  extent  as  sheriff  for  ne- 
glect, tfec, 

CORONER'S  INQUEST. 
To  smmiion  jury  if  a  death  occurs  sus- 
piciously, 
Juiy  sworn,  five  required  to  render  ver- 
dict. 
Witnesses  subpcanaed ;  pliysieian  called 


805 


806 


809 
810 


811 


1345 
1346 


1347 
1348 
1349 


Sheriff  to  serve  subpoenas  and  default- 
ers returned. 

Witness  refusing  to  answer  bailed  or 
imprisoned. 

Jury  to  return  a  verdict  and  make  an  in- 
quisition. 

Inquisition  returned  to  court,  and  wit- 
nesses recognized. 

Party  imphcated  to  be  arrested  and  ex- 
amined by  coroner. 

Money  on  person  of  deceased  paid  to 
county  treasurer, 

Placed  to  credit  of  county ;  paid  to  rep- 
resentative in  six  years, 

CORPORATIONS. 

See  "Religious  Societies,"  "Towns," 
"Manufacturing  Companies,"  "Free 
Banking  Associations,"  "Foreign  Cor- 
porations," "Tax  Assessor,"  "Banks 
and  Banking." 

Taxation  of  when  chartered  by  the 
state. 

Forfeit  their  chart-crs  by  paying  out 
change  bills, 

Having  road  or  bridge  to  keep  it  in  or- 
der, penalty. 

Powers  of  piivate  corporations  incident 
to  all,  1481-2 


3763 
3764 
3765 
3766 
3767 
3768 
3769 
3770 
3771 
3772 


391 


986 


1204 


742 
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No  other  powers  to  be  exercised,  not  ex-  j 

pressly  granted,  1483 

Banking   privileges   not   exercised   by,  ■ 

■without  express  power,  1484 

Stockholders  liable  for  stock  not  paid  up,  1485' 

Majority  of  board  can  act ;  non-user  of 
two  years  dissolves,  1486-7 

Failure  to  elect  officers  does  not  dis- 
solve, 1488 

Power  to  settle  up  business  after  disso- 
lution, 1489: 

Affairs,  how  wound  up  on  dissolution,     1490 

Authority  of  trustees  ;  chancellor  may 
extend  the  time,  1491-2 

Liable  to  representative  for  act  of  agent 
causing  death  of  intestate,  tSic,  1941 

Attachments  issue  in  favor  of  or  against,  2512 

Must  give  security  for  costs  before  com- 
mencing suit,  2398 

Proceedings  to  vacate  cliarter  of,  and  prevent 
usurpation  of  offices. 

Any  citizen  may  proceed  for  a  forfeiture 
in  the  name  of  the  state,  2651 

Circuit  judge  to  direct  proceedings,  if 
public  good  requires ;  any  one  may  do 
so  on  securing  the  costs,  2652 

Proceedings  had  in  the  county  of  its  prin- 
cipal office,  2653 

State  proceeds  when  an  office  or  fran- 
chise is  usurped,  2654 

Proceedings  directed  by  circuit  judge  or 
paity  securing  costs,  2655 

Brought  in  circuit  court  of  county  where 
act  was  done,  2656 

Informant  joined  as  plaintiff;  action 
abates  on  death  of  informant,  unless 
security  given  by  another,  2657-8-9 

Complaint  to  state  the  ground  of  pro- 
ceeding, 2660 

Id  proceedings  for  usurpation,  real  officer 
to  be  named,  2661 

Judgment  on  rights  of  both  parties,         2662 

Judgment  in  favor  of  such  party  enti- 
tles him  to  the  office,  2663 

VaUdity  of  elections  not  tried  in  this 
manner,  2664 

Judgment  against  usui-per  excludes 
him,  2665 

On  judgment  of  forfeiture,  corporation 
dissolved,  2666 

If  state  fail,  costs  as  in  state  cases  ;  in- 
formant pays  costs,  2667 

On  abatement,  securities  of  informant 
pay  costs,  2668 

Execution  against  informant,  and  surety 
for  costs,  2669 

Appeals  by  either  party  on  giving  secu- 
rity for  costs,  2670 

If  state  fail,  judgment  final ;  solicitor's 
fee  twenty  dollars,  2671-2 

COSTS. 

See  "Fees  in  Criminal  Cases." 

COSTS  IN  CHANCERY. 

At  discretion  of  chancellor,  3007 

COSTS   IN   CIVIL   ACTIONS   AT   COM- 
MON LAW. 

See  "Appeals  from  Justices,"  "Fees  of 
Officers." 


Successful  party  recovei's  costs,  2375 

In  torts  no  more  costs  than  damages,  if 
verdict  less  than  twenty  dollars,  2376 

When  usury  has  been  taken,  defendant 
recovers  costs,  2377 

Costs  of  proving  set-off  allowed  defend- 
ant, 2378 

Witnesses  allowed  one  and  one-half  dol- 
lars per  diem  and  mileage,  2379 

Certificate  of  attendance  given  Avitness 
by  the  clerk,  2380 

Attendance  to  be  proved  in  five  days 
from  adjournment,  2381 

Witness  to  charge  only  one  side  with  at- 
tendance,       '  2382 

Judgment  fir  costs  against  beneficial 
party,  2383 

Costs  of  transcripts  and  office  papers 
taxed  in  the  biU,  2384-5 

Costs  on  plea,  "since  the  last  continu- 
ance," 2386 

Witness  fees  taxed  and  collected  for 
them,  2387 

Witness  refused  payment  excused  from 
attendance,  2388 

On  abatement  by  defendant's  death, 
plaiutiff  pays  costs,  2389 

Attorney's  fees  taxed  for  a  defendant 
who  succeeds,  2390 

A  defendant  succeeding  entitled  to  his 
costs,  "  2391 

Only  two  witnesses  taxed,  proving  one 
fact;  exception,  2392 

Motion  to  refuse  costs  of  superfluous 
witnesses  at  trial  term,  2393 

Motion  to  re-tax  if  costs  excessive,  2394 

On  filing  petition  to  re-tax,  with  objec- 
tions, collection  susp'ended,  2395 

Fees  of  county  surveyor,  when  taxed 
as,  817-18 

Bill  of,  indorsed  on  all  executions,  2425 

Execution  agai~st  plaintiff  for  his  costs, 
if  defendant  insolvent,  2426 

Security  for   costs. 

To  be  given  by  non-residents,  or  action 
dismissed  and  costs  taxed  to  the  at- 
torney, 2396 

If  plaintiff  removes,  to  be  given  or  case 
dismissed,  2397 

Corporations  to  secure  before  issue  of 
summons,  2398; 

On  judgment  for  defendant,  judgment 
against  sureties,  2399 

On  commencing  such  suits  without  se- 
curity, clerk  and  counsel  both  liable 
for  costs,  2400- 

COTTON. 

See  "Factor." 

Name  and  county  of  owner  marked  on 
bales  of,  930 

Actual  weight  of  bales  intended  in  all 
contracts,  931 

Penalty  for  deduction  from  weight,  932^ 

Cotton  to  be  stored  under  cover  in  Mo- 
bile, or  no  charge,  933 

Penalty  of  five  dollars  a  bale  for  violat- 
ing last  section,  934 


INDEX. 
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Fraudulent  paokiug  of,  ho^v  punished,     3258,Givesbond  ;  failure  t(i  do  so  vacates  his 
Selling  by    false   sample,   cutting  bale  j     office,  788-9 

"without  consent  of  ownc!',  3259-60:Swoin  to  discharge   his  duties;  duties 

Sampling  without  owner's  consent,  re-  I     of,  790-1 

fusing  to  deliver  sample,  3261-2  Certain  officers  ineligible;    books  sup- 

Buying  cotton   taken  unlawfully  froni  '     plied  by  county,  792-3 

bags,  3264  His  accounts,  if  approved,  to  be  rceord- 

I     ed, 
3265  Proceedings   against,  on  fidlure  to  pay 
allowed  claims. 


Punishment  of  factor  permitting  it  to  be 

so  taken, 
Punishment   of  factor  appropriating  to 

his  own  use, 
Damage  to  cotton  bales  by  hooks,  &c.,  on 

steamboat, 

COUNSEL. 
See  "Attorneys,"   "Criminal  Prosecu- 
tions." 
Right  of  accused  to,  secured  by  consti- 
tution, page  30. 

COUNTIES. 
See  "  Court  of  County  Commissioners." 
Number  and  names  of  the  counties  of  the 

State, 
Jurisdiction    over    navigable     streams 

bounding, 
Apportionment       of       representatives 

among, 
Are  bodies  corporate ;  conveyances  to 

vest  title  in. 
Court  of  county  commissioners  controls 

its  property. 
And  erects  and  controls  county  build 

iugs. 
Sheriff  has  charge  of  the  court  house. 
Special   tax   to    provide  county  build 

ings. 
Jail,  its  character ;  penalty  for  neglect 

to  build. 


794 
795> 
796 
79*7 


3266  Books  and  voueliers  of,  examined  by  a 
committee, 
898  Neglect  or  breach  of  duty  by,  is  a  mis- 
demeanor. 
Proceedings  on  death,  resignation,  or  re- 
i     moval  of,  798 

;Pay  of  county  treasurer ;  form  of  his 
I     accounts.  799 

!  COUNTY  SURVEYOR. 

Appointed  by  court  of  county  commis- 
sioners; term,  812 
'-"^  Oath  of,  bond,    causes  of  removal,      813-14 
Makes  surveys  luider  order  of  court  or 

on  engagement,  815 

Chain  bearers,  plats  made  and  fees  in- 
dorsed thereon,  816 
Fees  of,   when  taxed  as   costs ;    plats, 
763-4'     ,^pije„  evidence,                                     817-18 

819 
820 

COURT  HOUSE. 

,.f,jSee  "Court  of  C.  C. ;"  see  "Counties." 
One  of  the  places  of  voting  in  each  coun- 
ty, 183 


26 


Liable  for  damages  caused  by  errors, 
1 00  Yees  and  pay  of  chain  bearers, 

766 


768 

j  Under  charge  of  the  sheriff  of  the  county,     767 

769-70-711  COURTS. 

Grand  jury  to  inspect  it,  772  See  "  Senate ;"  see  "  Chancery  and  Com-ts  of 

Claims    against  county,    how   aucUted,  \     Chancery;"    see  "  Supreme  Court."  "Jus- 

registered,  and  paid,  773!     tices,"   "  Circuit  Courts,"  "  Courts  of  Pro- 

Withdrawn  if  rejected;  barred   in   12  !     bate,"  "  Courts  of  County  Commissioners," 

months,  774-5 


see  "  Clerks,"  "  Registers 


■  Sheriffs." 


Boundaries  of  counties  as  formei'ly  es- 

tabhshed, 

COUNTY  REVENUE. 
Raised  by  levy  of  not  more  than  100  per 

cent  on  state  tax. 
Collected  by  tax  collector ;  court  directs 

funds  receivable. 
Two  dollars  taxed  for  coimty  on  suits  in 

circuit  court. 
Judge  of  probate  collects  county   per 

centage  on  licenses,  &c.. 
Judge  of  probate  and  clerk  of  circuit 


559 

560 

561 
562 
568 

564 

565 


All  judicial    power   vested   in   certain 
10  j     courts, 

!  Judge  not  to  sit  if  related  to  party,  or  in- 
I     terested, 
77(5  Summary  powers  of,  to  issue  attaeh- 

j     ments  and  punish  contempts, 
7*77  [Powers  incident  to  all  coiu'ts. 
Mode  of  enforcing  authority, 
778'Records  of  not  to  be  removed  but  In 

I     case  of  danger,  <fec. 
779  Minutes  to  be  read  each  day  in  open 
court  and  signed  by  judge, 
court  to  return  statements,  780-1  j    COURT  OF  COUNTY  COMMISSION- 

Sheriffs  to  return  statements ;  penalty  j  ERS. 

for  not  returnhig  them,  782-3 iSee  "  Poor,"  "  Water-courses,  "&c.,  "  Bridges, 

Penalty  on  county  treasurer  for  failure  \     Causeways,  and  Ferries,"  "  Roads,"  "  Road 

to  give  notice  of,  784,     Precincts,"  "  Election  Precincts,"  "County 

Proceedings  against  county  defaulters  ;  ;     Surveyor,"    "Tax   Assessor,"    "Tax    Col- 

pay  of  tax  collectors,  785-6;     lector,"  "  County  Treasurer,"  "Hospitals," 

COUNTY  BUILDINC4S.  !     "Patrols,"   "Election   of    Commissioners," 

See  "Jails,"  "Court  House."  |     <fec.,      "County      Revenue,"      "Counties," 

Special  tax  levied  to  erect ;  penalty  for  j     "  County  buildings. 

not  erecting  jail,  768-9-70  Composed  of  commissioners  and  judge 

COUNTY  TREASURER.  \     of  probate ;  court  of  record,  697 

Appointed  by  court  of  county  commis-  Commissioners    elected  by    people    of 

siouers,  787  i     county;  term  of  office,  173-8 


744 


INDEX. 
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YacaDuy  in  board  (if  c>mmissioners,  fill-  Rules   of  evidence   same  as    lu   circuit 

ed  by  court,  698      court, 

i^Tot  eligible  to  comity  offices ;  quorum  ICase  transferred  to  register  if  judge  iii- 

oftbecjurt,  699-'700|     competent, 

Jlegular  and  special  terms  of  the  court,  '701-2|Stationery  supplied  by  the  county, 


103 


70-1 


Has  ju;-isdiction  of  roads,  bridges,  cause 
ways,  and  ferries, 

It  controls  county  property ;  levies 
county  taxes;  audits  claims  against 
the  county,  and  accounts  of  county 
officers;  provides  for  the  poor,  and 
punishes  for  contempts. 

Proceedings  of,  recorded  by  judge  of 
probate, 

Clerk  appointed  to  do  so  in  absence  of 
judge, 

Judge  gives  casting  voice  when  court  di- 
vided. 

It  establishes  rates  of  surveyors'  fees. 

Assessment  of  taxes ;  correction  of  er- 
rors by,  440-41 


Willful  breach  of  duty  by  judge  a  mis- 


682 


683 
684 


68f 


394  to  402 
3046 


14 


113 

nil 


Erects  and  controls  county  buildings. 
Compensation  of  commissioners   of  for 
tax  services. 

COURTS  OF  PROBATE. 

See  "  Court  of  County  Commissioners," 
"Judge  of  Probate,"  "Executors  and 
Administrators,"  "Estates,"  <kc., 
"  Legacy,"  "  Distribution,"  "  Guar- 
dians," "  Apprentices,"  "  Poor," 
"Dower,"  "Fees  of  Judge  of  Pro- 
bate,"  "  Partition  of  Lands." 

Judges  of  elected  by  tlie  peojiie  of  each 
county, 

Elections  for  held  on  first  Monday  in 
May, 

Term  of  office  of  judge  is  six  years 
citizens  of  county  eligible. 

Vacancies  filled  by  governor  until  elec- 
tion day. 

Judge  gives  bi)i!u  approved  by  circuit 
judge. 

Bond  recorded  and  filed  by  circuit  clerk, 

Party  injured  may  sue  on  the  bond, 

Judges  of  are  conservators  of  the  peace, 

Their  ofiices  at  the  court-house,  and 
open  every  day. 

To  have  a  seal;  priv;vte  seal  used  till 
procured, 

Original  jurisdiction  of  matters  of  "  Pro- 
bate of  Wills,"  "Guardianship," 
"Administration,"  "Apprenticeship," 
"  Dower,"  "  Partition  of  Lands,"  <fec., 

Summary  punishment  by  for  contempts. 

Duties  of  the  judge  of  probate. 

Regular  terms  held  on  the  second  Mon- 
day in  each  month, 

"Court  always  open  for  certain  purposes. 

Special  terms  whenever  necessary, 

Authority  and  powers  of  judge  of  pro- 
bate, 

Process  and  orders  from,  how  dated, 
signed  and  executed, 

Claime  to  property  levied  on  under  exe- 
cution from,  676-1-8-9 

Process  from,  when  returnable ;  neglect 
to  execute  it.  680-1 


demeauoi 
Duties  of  judge  of,  in  relation  to  coll 

tion  of  taxes, 
Fee  bill  of  judge  of  probate, 

COVENANTS. 
Ofwarranty  implied  from  "grant,"  "bar- 
i     gain,"  or  "sell,"  used  in  a  deed,  1 

"fOSi  CREDITORS'  BILLS. 

jSee  '  Chancery." 
''06^CREDITORSOF  INSOLVENT  ESTATES. 

!See  "Insolvent  Estates."    See  "Claims." 
701  {  CRBIES. 

820lsee  "  Oflfeuces,"     "Felonies,"    "Misde- 
meanors," "Petty  Offences." 
GRIM.  CON. 

2481 


'66jSuits  for  barred  in  one  year, 

I      CRIMES  OR  PUBLIC  OFFENCES. 
■i99iSee  Offences  defined,  divided  into  felo- 
nies, misdemeanors  and  petty  offences ; 
i     definitions  of  each,  30(59^10-11-2-3-4 

iCRIMINAL  CASES,  PROSECUTION  OF. 
j  Tlie  cwiiiplaint,  co'inviev cement  of  the  prosecu- 
I     tion,  warrant  of  arrest,  examination,  com- 
i     mitvient,  discharge  or^bail. 
ISee  "  Arrest,"  "  Limitation  of  prosecu- 
j     tions,"  "  Jurors  and  juries,"'  "ludict- 
1     ments,"  "  Witnesses,"  "  Trial,"  "  Ap- 
peals   in    criminal    ca^es,"     "Bail," 
"Forfeitures,"     "Pardons,"     "Juris- 
diction, local." 
■"Complaint"    defined;    wht 
661-2!     of  arrest  to  issue. 


iri-ant 
33, 


1-8 


Complaint  and  evidence  of  witnesses  to 
663!     ^"^  reduced  to  writing  and  signed,  3319 

[Contents  of  depositions;  if  evidence  suf- 
664|     ficient  warrant  issues,  3380-1 

665: Definition   of  and    form  of  warrant  of 
666 1     arrest,  3382 

To  whom  directed ;  by  whom  to  be  exe- 
cuted ;  contents,  3383-4-5 

Issued  by  judge  of  superior  court  execu- 
ted any  where  in  the  state, 

Issued  by  a  justice  executed  only  in  the 
county,  but  may  be  indorsed  by  jus- 
tice in  another  county  and  then  exe- 
cuted there, 

Officer  may  pursue  to  another  county. 
and  prociu'e  indorsement  by  magis- 
trate, 

Magistrate  to  be  satisfied  before  making 
indorsement. 

Not  hable  for  making  the  indorsement, 

Prisoner  when  bailed  by  sheriff  or  depu- 

Justice  may  bail  for  misdemeanor, 

Amount  of  bail ;  undertaking  of  return- 
ed to  clerk,  3393-4 

On  arrest  for  felony  or  for  offence  when 
not  bailed  brought  before  justice,  3395 

Examination;  continuance  of  when  on 
bail, 


661 


668 


669 


610 
611 
612 

613 
613 
613 

614 

615 


3386 


3387 


3388 


3389 
3390 


3391 
3392 
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Forfeiture  of  undertaking    to    appear; 
cei'tified  to  court,  3397 

Other  mi^istrate  may  attend  examina- 
tion,    ^  3398 

Other  -warrant  on  faihire  to  appear,         3399 

Examination  without  delay ;  det'endiint's 
witnesses  heard,  3400-1 

Conducted  so  as  to  elicit  the  focts ;  coun- 
sel for  defendant,  3402-3 

Evidence  reduced  to  writing;  when  dis- 
charged, "  3404-5 

When  bailed  or  committed,  3406 

Form  of  commitment;    amount  of  re- 
quired bail  indorsed,  340'7-8 

Witnesses  recognized  to  appear  at  court, 

3409-10 

Form  of  undertaking  of  prisoner's  wit- 
nesses; security  Avheu,  3411-12 

Proceedings  when  witnesses  are  minors 
or  married  women,  3413 

Committed  in  default  of  imdertaking,        3414 

Discharged  by  sheriff  on  entering  into  : 
returned  to  court,  3415-16 

Magistrate   may  associate  othei's  with 
him,  '  3417 

Proccedhtgn  'o  Jcecp  the  peace. 

All  judges  and  magistrates  may  require 
security  to  keep  the  peace,  £1339 

Duty  of  magistrate  on  complaint  of  dan- 
ger of  breach  of  peace,  3340 

Warrant   of  arrest ;  when  issued ;    by 
whom  executed,  3341-2 

Defendant  heard  in   defence ;    may  be 
discharged  if  no  danger,  3343-4 

Costs     by     complainant    on    frivolous 
complaint ;  execution  for,  3345 

When  required  to  give  security,  when  to 
appear  at  com't,  3346 

Form  of  undertaking  to  keep  the  peace,  3347 

Discharged  on  giving  it ;  committed  in 
default  of,  3348 

How  discharged  by  sheriff  after  commit- 
ment ;  costs,  3349-50 

Prisoner  on  giving  bond  entitled  to  ap- 
peal, 3351 

Form  of  undertaking  on  appeal,  3352 

Such   undertaking  returned    to  circuit 
clerk,  3353 

Proceedings  on  such  appeals,  3354 

Judgment  on  failure  to  sustain  appeal,     3355 

On  threat  in  presence  of  a  magistrate  se- 
curity required  without  process,  3356 

Circuit  court  may  require  security  on 
conviction,  3357 

What  a  forfeiture  of  undertaking;  re- 
mission of,  3358-9 

CRIMINAL  CASES,  PROSECUTION  OF. 
Geneial  provisions  as  to. 

Fines  and  forfeitures  go  to  the  county; 
jury  assess  the  fine,  3619-20 

Court  fixes    term   of  imprisonment  in 
county  jail,  3621 

Imprisonment  in  penitentiaiy  not  inflict- 
ed without  express  power,  3622 

Imprisonment  in  penitentiary ;  how  in- 
flicted, 3623 

Defendant  allowed  to  confess  judgment 
for  fine  find  costs,  3624 


imprisonment  in  defixult  of  payment  of 
j     fine  and  costs,  3625 

j  Judgment  in  such  eases  ;  when  allowed 
I     insolvent's  oath,  3626-7 

[Payment  of  fine  no  bar  to  additional  im- 
I     prisonment,  3628 

Imprisonment;  when   inflicted  by   the 
j     court,  3629 

Prosecutor  may  confess  judgment  for 
I     costs,  "  3630 

jExecution  for  fines  and  costs  ;  two  con- 
'     vietions,  3631-2 

jBenefit  of  clergy  abolished ;  second  con- 
i     viction  of  same  offence,  3633-4 

iCouvietion  of  convict  from  another  state ; 

how  punished,  3635 

Conviction  and  sentence  disqualifies  ex- 
:     ccutors,  trustees,  <fec.,  3636 

Imprisonment  for  life,  civil  death ;  may 

make  will,  3637 

Sentence  of  death ;  h(nv,  when  and  by 

whom  executed,  3638-9 

When  executed;    whose   presence    re- 
quired, 3640-1 
Counsel  of  convict,  ministers,   <fcc.,  also 

permitted  to  attend,  3642 

Proceedings  when  convict  is  pregnant, 

3643-4-5 
When  delivered  to  be  executed,  3646 

When    execution    has    been    delayed ; 
warrant  if  at  large,  3647-8 

Special  piroceediitgn  in  criminal  cases. 
See  "  Habeas  Corpus,"  "  Coroner's  In- 
quest," "Search  Warrants,"  "Va- 
grants," "Bastardy,"  "Abscondmg 
Felons,"  "Fugitives  from  other 
States." 

CROP. 
Growing  levied  on,  but  not  sold  till  ma- 
ture, 2461 
On  rented  land  exempt  from  execution 
till  rent  paid.                                              2460 
CROSS  BILL. 
Interrogatories  in  answer  by  way  of.       2916 

CRUELTY. 
By  the  husband  ground  of  divorce,  1963 

DAMAGES. 
See  "Bills  of  Exchange  and  Promissory 

Notes." 
On  affirmance  of  judgment  on  appeal, 

see  "Appeals." 
If  less  than  twenty  dollars  in  suits  for 
torts,  no  more  costs  than  damages  re- 
covered, 2376 
DAMS. 
See  "Water-works  and  Dam.s." 
DAGUERRISTS. 
Tax  on  license  of,  397 

DAYS  OF  GRACE. 
See  "Bills  of  Exchange,"  &c. 

DEATH. 
See  "Vacating  of  Offices." 
Notice  of  death  of  member  of  congress 

give  J  governor,  162 

Notice  of  death  of  other  officer  to  ap- 
pointing power,  ttc,  162 
Circuit  clerks  give   notice   of  death   of 
judge  of  probate,  163 
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DEBTOR. 

See  "  Insolvent  Debtoi-s,  "  "  Prison 
Bounds." 

DECISIONS. 
Of  supreme  court,  see  "  Reports." 

DECLARATION. 
See  "Pleadings  in  Actions  at  Law." 
Complaint   substituted  for,  see  "Com- 
plaint." 
Of  trust,  see  "Trust  Estates." 

DECREES  IN  CHANCERY. 
See  "Chancery,  Decrees  iu." 
Pi'o  eonfesso,  see  "Cliancer}\"  "Redemp- 
tion of  Real  Estate." 

DEEDS. 
See  "Conveyances." 

DEFAMATION. 
See  "Slander." 

DEFAULTERS,  PUBLIC. 
Comptroller  to  prosecute.  ;!65 

Warrants  not  to  be  drawn  for  by  comp- 
troller, Z&1 
DEFAULTING  WITNESSES. 
See  "Witnesses." 

DEFAULTING  JURORS. 
See  "Jurors." 

DEFAULTERS  IN  ROAD  DUTY. 

DEFAULTERS  IN  PATROL  DUTY. 

See  "Patrols." 

DELINQUENT  TAXES. 

See  "Tax  Collector." 

DELIVERY  BONDS. 

See  "Attachments,"  "Trial  of  Right  of 
Property,"   "Detinue." 

DEMURRERS. 

In  Chancery,  see  "  Chancery,  Bill,  De- 
murrer," (fee. 

To  evidence,  see  "Evidence." 

Grounds  of  set  down,  and  none  others 
considered,  2253 

Amendments  after  judgment  on,  without 
delay,  2254-5 

Costs  imposed  for  frivolous  demurrer,     2256 
DENTISTS. 

See  "Physicians." 

Tax  on  incomes  of  dentists,  391 

Tax  on  license  of,  397 

DEPOSITIONS  IN   CHANCERY  SUITS. 

See  "InteiTogatories  to  Parties,"  "Chan- 
cery," "Evidence." 

Evidence  in  chancery  taken  by,  under 
rules  of  court,  2920 

When  taken  in  suits  iu  chancery,  2921 

Commissions  to  take,  how  issued  and 
when  returnable,  2923-4 

Attendance  of  witness  before  commis- 
sioner compelled,  2930-1 
In  cases  at  common  law. 

Oases  in  which  they  may  be  taken  as 
evidence,  2318 

Commission  issues  on  affidavit  and  no- 
tice, 2319 

Interrogatories  filed  and  notice  given 
by  the  clerk,  2320 

If  party  absent  from  county,  and  no 
counsel  resident,  notice  by  filing  inter- 
rogatories ten  days,  2321 


Penalty  for  not  appearing  before  commis- 
sioner, 2324 

Duty  of  conunissioner  in  executing  the 
commission,  2322 

Certificate  of  commissioner  evidence  of 
identity,  2323 

Commissioner  subpcenas  witnesses,   de- 

I     fault  proved  by  return,  2325 

j  Evidence  thus  taken  and  returned  may 

I    be  used  on  trial.  2326 

I  When  ground    for    taldug  ceases  ;  to  be 

suppressed,  2327 

I  Objections  to  the  whole  deposition  made 

I     before  trial,  2328 

Fees  of  witnesses  before  commissioner 
taxed  as  costs,  2329 

DESCENTS  AND  DISTRIBUTIONS. 

See  "Distributions." 

Law  of  descent  of  real  estate,  1572 

Lineid  descendants  taken  per  "stirpes,"  1573 

No  representation  among  collaterals, 
except  with  descendants  of  brothers 
and  sisters,  1574 

Kindred  computed  by  rules  of  the  civil 
law,"  1575 

No  distinction  between  whole  and  half 
blood;  exception,  1576 

Posthumous  children  inherit  with  the 
others,  1577 

Bastards  inherit  from  the  mother,  and 
the  mother  from  them,  1578-9 

If  the  heir  an  alien,  next  of  kin  inherits 
if  a  citizen,  1580 

Personal  property  distributed  as  real 
property,  portion  of  widow  excepted,  1581 

Advancements  deducted  from  child's 
share,  1582 

If  advancement  more  than  the  share,  he 
takes  nothing,  1583 

Considered  a  part  of  the  estate  in  which 
made,  1584 

Value  of,  how  fixed ;  descendant  takes 
parent's  share  subject  to,  1585-6 

Advancement  defined;  heirs  take  as 
tenants  in  common,  1587-8 

DETAINER. 

See  "Forcible  Entry  and  Unlawful  De- 
tainer," 

DETINUE,    {or  proceedings  to  recover  per- 
sonal property  in  specie.) 

Bari'cd  by  limitation  of  six  years,  2477 

Mode  of  obtaining  possession  pending 
suit,  ^  2192 

On  defendant's  refusal  U)  give  bond, 
property  delivered  to  plaintiff,  2193 

Verdict  iu  to  assess  separate  value  of 
each  article,  judgment  for  the  proper- 
ty or  value,  2194 

Execution  issues  on  the  bond,  on  failure 
to  deliver  the  property,  2195 

Sheriff  to  return  the  bonds  in  such  suits 
in  ten  days;  penalty,  2196 

Attachment  or  distringas  to  compel  de- 
livery, 2197 

Bond  for  hire  of  slaves  required  on  ap- 
peal oy  defendant,  3025 
DEVISE. 

See  "Wills." 
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DTSOONTINUAIS'CE. 

May  be  entered  as  to  parties  not  served, 
and  cause  pi'oceeds, 

DISEASES,   CONTAGIOUS. 

See  "Hospitals,"  "Physicians,"  "Poor," 
"Quarantine." 

DISSECTION. 

Stealing  human  bodies  for,  how  punish- 
ed,   ^  3236-7 

Buying  it  knowing  it  to  have  been  sto- 
len, 323 
DISTRIBUTIONS  OF  ESTATES. 

See  "Descents  and  Distributions/'  "Ex- 
ecutors and  Administrators,"  "Estates 
of  Deceased  Persons,"  "Legacies." 

Ou  report  of  solvency,  order  of  distribu- 
tion before  final  settlement,  at  the 
peril  of  the  representative. 

Order  for,  made  on  application  after 
eighteen  months. 

Contents  of  application  for,  to  be  verified 
by  oath. 

Citation  to  representative ;  order,  when 


DISQUALIFICATION. 
Of  electors,  see  "Elections." 
2149jOf  judges,  see  "Courts." 

I  DISTRICTS. 

jSee  "Congressional  Districts,"  "Senato- 
i  rial  Districts,"  "Chancery  Districts." 
!  DISTRINGAS,  WRIT  OF. 

[Issued  to  compel  delivery  of  property 

recovered  in  detinue,  2197 

I  DIVISIONS. 

9, Chancery  divisions,  596-7 

DIVISION  OF   REAL  ESTATE. 
See  "Distribution,  sale  for,"  "Partition." 
DIVORCE  AND  ALIMONY. 
Divorces   granted   by  chancery  courts 
"a  vinculo,"  to  either  party,  for  impo- 
tence at  time  of  marriage,  for  adulte- 
ry, for  abandonment  for  three  years, 
for  imprisonment  in  penitentiary,  1961 

To  the  husband,  if  wife  pregnant  at 
time  of  marriage  without  his  know- 
ledge, 


1771 


1778 


1779 


[To  the  wife  for  cruelty  of  husband, 

to  be  made,  1780-1  iSuits conducted asothersuits,  sec  "Chan- 

Refunding  bond  required ;  costs ;  refund-  !     eery," 

ing  bond  recorded,  17 82-3 -4 1  Answers  not  sworn  to,  only  pleadings 

Is   a    security   for   representative  and  j     though  sworn  to, 

creditors,  1785-6jMiseonduct  of  both  parties  prevents  di- 

Value  of  property  delivered  reeovera-  j     vorce, 

ble  on  such  bonds,  1787  Complainant  to  reside  here  three  years 

Party  making  payment  entitled  to  eon-  before  biU  for  abandonment. 


tribution. 

Order  of  distribution  after  eighteen 
months  protects  representative. 

Order  of  distribution,  how  and  by  whom 
executed, 

Distribution  made  and  returned  in  Avrit- 
ing. 

Commissioners  to  report  if  sale  necessa- 
ry to  division. 

Objections    to   report;   confirmation  of 


1788 


1789 


1962 
1963 


1964 


1965 


1966 


1967 


Bill  filed  in  defendant's  county,  if  not  a 
non-resident,  1968 

If  defendant  a  non-resident,  complainant 

!     to  have  resided  in  the  state  one  year,   1969 
1792 ^Allowance  made  the  wife  pending  the 

:     suit,  1970 

1793 [Allowance  made  her  on  divorce,  if  her 

separate  estate  is  not  sufficient,  1971 

1794  Allowance  governed  by  the  conduct  of 

1     the  panics,  1972-3 


and  order  of  sale,  1795-6iDivorce  for  adultery  bars  wife's  dower,   1974 

Sale,  how  advertised  and  made,  1797iDivorce  for  pregnancy  bastardizes  issue,  1975 

On  confirmation  of  report,  property  dis-  !  Deprives  husband  of  control  of  wife's 


1827 


1832 


1822 


tributed,  "  _  1798 

Judgments  and  notes  sold  or  divided  as 
other  property,  1799-1800 

Estates  of  foreigners  distributed  here,  or 
returned  to  the  domestic  administra- 
tor, 

If  all  debts  are  paid  in  eighteen  months 
order  of  distribution  issues. 

Distribution,  when  confirmed,  enforced 
by  decree. 

Sale  of  lands  for  distribution. 

To  be  sold  if  not  susceptible  of  fiiir  di- 
vision. 

Application  for  order  of  sale  ;  its  con- 
tents ;  by  whom  made. 

Parties  in  interest  cited ;  husbands  of 
married  women,  1869-70 

Publication  as  to  non-residents,  1871 

Proof  of  facts  made  and  recorded ;  sale 
then  ordered,  how  made,  1872 

Dower  of  widow  also  sold  with  her  con- 


sent, 1873 

Value  of,  how  fixed  and  paid  ;  limited 
to  a  sixth,  1874-5 


separate  estate, 

On  grant  of  divorce  court  disposes  of 
the  children. 

Transcript  of  record    of   divorce    sent 
speaker  of  the  house. 

Divorces  from  bed  and  board,  for  what 
causes  granted, 

Final  without  action  of  legislature,  cus- 
tody of  children,  allowance,  <fec„ 
DOCTORS. 

See  "  Physicians." 

i  DOCKETS. 

1867jSee  "Sheriffs,"  "Clerks,"  "Actions  at 

!     Law." 
1868  DOGS. 

Slaves  not  to  own;  penalty, 
DOWER. 

See  "Married  Women,  Separate  Estate 
of." 

Courts  of  probate  allot  in  certain  cases. 

Defined,  of  what  lands  granted,  quanti 


1976 


1977 
1978 


1979 


1980 


1014 


670 


ty  of  the  interest,  1354-5 

Relinquished  by  joining  in  conveyance, 
attested  by  witnesses  or  acknowledged,  1366 
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Reliuquisbment  if  wife  out  of  tlie  state,  135t 
Wives  who  are  minors  may  relinquish 

dower, 

Assiijnvieiit  of  dower. 
Dsvelliag  house  retained  by  widow  till 

assignment  of, 
Assigned  by  metes  and  bounds  on  peti- 

tiun  to  judge  of  probate, 
Contents  of  the  petition  ;  notice  to  par- 


senators    in    the    general   assembly, 
when  held, 

1358  Presidential  elections,  when  held, 
lOf  circuit  judges  and  judges  of  probate, 
!     Avhcn, 

1359  Of  county  commissioners,  when  held, 
iOf  justices  and  constables,  when  held, 

1360  Special  elections,  for  Avhat  officers,  and 
!     when  held, 


Ho 
176 

111 
178 
179 

180-1 


ties,  and  day  for  hearing  set, 


1361-21 


Election  precincts. 


'Counties  laid  off  into,  hy  court  of  coun- 
1363!     ty  commissioners,  182 

Place  of  voting  in  fixed,  and  numbered 
1364-1     and  recorded,  183-4 

How  and  when  changed;  changes  to  be 

1365  recorded,  185-6 
Notice  of  the  cstablislnnent  and  change 

1366  of,  187 
Notice  to  specify  the  boundaiies,  188 

1367  Fine  for  foilures  to  record  or  give  notice 
I     of  their  establishment,  189 
.On  failure  to  lay  off,  special  court  held, 

1368j     &c.,  190 

[Special  elections  for  other  officers  than  justices 
1360;  and  cons'.abt es. 

|To  be  ordered  by  governor,  and  writs  to 
1370      be  issued, 

;To  make  proclamation  of  such  election 
1371;     to  congress, 

1372  Sheriff  to  advertize  time  and  place  of 
1373;     holding, 

Sheriffs  to  appoint  inspectors. 
Conducted  as  other  elections, 
General   elections ;  cippointincrU,  t£'c'.,   of  re 
turninij  officers,  inspectors,  and  clerks,  no 
lice  of  election  and  oath  of  returning  offi- 
cers. 


191 

192 

193 
194 
195 


Guardians  appointed  for  minors  interest- 
ed, 

Parties,  how  cited;  publication  as  to 
non-residents. 

Proceedings  to  allot  dower  after  decree 
for  widow. 

Commissioners  sworn ;  allotment  return- 
ed for  examination. 

Dwelling  house  embraced  if  practica- 
ble. 

Judge  of  probate  has  no  jurisdiction,  if 
the  land  lying  in  different  counties  has 
been  aliened. 

If  lands  aliened  and  improved,  assigned 
only  in  chancery, 

"Widow  dowable  of  value  at  time  of  alien- 
ation. 

If  judge  of  probate  incompetent,  petition 
to  circuit  court. 

Suits  for,  barred  after  three  years. 

Divorce  for  adultery  bars  dower, 
DRUGGiSTS,  DRUGS. 

See  "Pliysicians." 

DWELLING  HOUSE. 

See  "Dower,"  "Burg'ary." 

DUELLING. 

See  "Challenges  to  Fight." 

liilling  in  duel  murder  in  second  degree,  3088  Inspectors  of  each  precinct  appointed  by 
EDUCATION.  j     judge  of  probate. 

See   "University  of  Alabama,"    "  Township  Sheriffs  returning  ofncers  of  their  eoun- 
Schools,"  "  School  lands  and  School  funds."j     ties;  give  notice  of  elections, 
Incorporation  of  societies  for  purposes  of.    Appoint  inspectors  on  failure  of  judge 

Trustees  to  be  elected  by  the  members,    1257:     of  probate. 

Society,  how  incorporated ;  certificate  of  j  Attendance  on  election  of  iuspectors  and 

trustees  recorded,  1260-1!     returning  officers. 

Powers     of    such     corporations;     suits  i Provisions  on  failure  of  inspectors  to  at- 

against,  how  begun,  1262-31     tend. 

Fee  of  judge  of  probate  for  recording  i Provisions  on  failure  of  returning  offi- 

certificate,  &c.,  1264!     cers. 

EJECTMENT.  jClerks   of  election   apppointed    by   in- 

See  "  Real  Actions."  I     spectors. 

Fictitious  parties  dispensed  with  ;  other  jOath  of  inspectors  and  clerks, 

rules  of  retained,  2209  Sheriff' 's  neglect  of  duty  a  misdemean- 

ELECTIONS     AND     ELECTION      PRE-j     or;  fine, 

CINCTS;  SPECIAL  ELECTIONS;  00^-\0f  opejiing  aiid  closing  the  polls,  voting,  and 

TEST      OF     ELECTIONS     AND     AP-  challenges, 

FEALS;    PENALTIES   FOR  VIOLAT-| Polls  opened  at  9,  and  closed  at  5  P.  M.     204 


196 


197 


197 


198 


199 


200 


201 
202 


203 


iN"G  LAWS  OF 

Election >  by  general  assembly. 
How  conducted. 

Elections  by  the  people. 
Penalty  for  betting  on. 
For  calling  out  the  militaiy, 
What  officers  elected  by  the  people. 
For  governor,  members  of  congress,  of 

the  house  of  representatives,  and  tax 

collectors,  held  biennially. 
For  clerks  of  circuit  court,  sheriffs,  and 


Proclamation  on  opening  poUs,  205 

j  Voting  by  ballot ;  description  of  ballot 
33      used,  206-7 

Ballot   offered    received,  if   no    objec- 
363!     tion,  208 

364  Name  of  voter  placed  on  poll  list  and 

173  numbered,  209 
Ballot  numbered  to  correspond,  210 
Separate  ballot  boxes  for  certain  officers,     211 

174  Challenge  of  voter;  voter,  when  sworn,  212-1 S 
Tlien  examined  as  to  qualifications,  214 
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Record  of  conviction   and    evidence  of 

identity  only  received,  215 

Naturalization   proved   by    affidavit  of 

voter,  216 

On  refusal  to  swear  or  answer,  vote  re- 
jected, 217 
Rejected  ballots,  marked  and  preserved,    218 
Inspectors  to  maintain  order,  219 
May  imprison  rioters,  &c.,                            220 
Of  cowuing  out  and  estimating  the  vote,  pre- 
servivg  ballots  and  poll  lists,  and  ■tuakina 
returns  to  returning  officer  of  tJte  countij. 
Counting  out  the  votes,  when  and  how  ! 
done,                                                           221-2J 
Inspectors   to  make  and   certify  state- 
ment of  votes  for  returning  officer,          223 
Ballots  and  poll  lists,  how  disposed  of,         224 
Statement  and  poll    lists    returned    to 

county  returning  officers,  225 

Estimate  of  vote   bv  county  returning 

officer,  "  226 

Sheriff   gives  casting  vote   for    offices 

filled  by  one  county,  22'7 

Statement  of  election  signed  and  deliv- 
ered to  judge  ofjx'obate,  228 
Contents  of  such  statement ;  to  be  re- 
corded, 228 
Person  having   highest   vote    declared 

elected,  229 

Returns  and  pull  lists  of  precincts  tlien 
delivered  to  judge  of  probate,  and 
kept  three  months,  230 

Returns,   itc,  not  vitiated   by  want   of 

form,  231 

Certificates  of  election  ;  returns  of  returning 
officers  of  counties  in  certain  cases  iit  rela 
tion  to  certaiii  offices,  and  proceedings 
thereon  ;  casting  votes  in  certain  elections  ; 
returns  of  retur^iing  officers  in  congres- 
sional and  senatorial  districts,  and  allow 
anccs  to  returning  officers  in  certain  cases. 
Certificate  of  election  given  by  retuiu- 

ing  officer  of  county,  232 

Returns  mailed  to  secretaiy  of  state,  if 

officer  to  be  commissioned,  233 

Commission  to  such  officer,  issues  on  cer- 
tificate, 234 
Returns  of  governor's  election,  to  speak- 
er of  the  house,  235 
Returns  of  election  of  members  of  as- 
sembly to  secretary  of  state,  236 
Sheiiff  of  county  electing  a  senator  is 

the  returning  officer,  237 

Return  of  senatorial  elections,  how,  and 

by  whom,  and  to  whom  made,  238 

Retui  ns  of  elections  to  congress,  to  dis- 
trict leturning  officer,  239 
Estimate  of  vole  in  congi-essional  and 

senat<irial  elections,  240 

Notice  (jf  faihu  e  to  make  returns  to  be 

given,  241 

Returning  officer  of  district,  gives  cast- 
ing vote,  242 
CertificRte  of  eleclion  given  by  return- 
ing ( fficer,  243 
Retui  iiing  officer  of  congressional  dis- 
tiict  to  mail  retui  ns  to  sccielary  of 
Btate  ;  also  of  senator,                          244-5 


Pay  of  eounty  returning  officers,  246 

Returns  of  election  for  circuit  judge,  247 

Estimate  of  vote  by  seci'etary  of  state,         248 

Casting  vote  for  circuit  judge,  how  given,     249 

Returns  to   be  in  wiiting,  and  signed ; 

their  contents,  250- 

Returns,  how  made,  251 

Not  bad  for  want  of  form,  252 

Elections,  general  and  special,  of  justices  and 
constables. 

When  held  ;  elected  by  electors  of  pre- 
cinct, 253-4 

Notice  of  election ;  inspectors  and  re- 
turning officers,  255-6 

Pi'oceedings  if  inspectors  or  returning 
officers  absent,  257-8 

Officei's  sworn  and  elections  conducted 
as  other  elections,  259-60 

Returns  and  casting  vote ;  list  of  jus- 
tices elected  returned  to  secretary  of 
state,  261-2 

Justices  to  be  conmiissioned,  263 

Special  elections  of;  when  held,  notice 
and  leturns,  264-5 

Elected  for  unexpired  term,  266 

Penalty  for  voting  twice,  or  without 
qualification,  267-8 

Penalty  for  failure  of  sheriff  to  oixler 
el  action,  269 

Notice  of  vacancy  in  office  of  justice  or 
constable,  270-1 

Uleciions  in  tnw  counties. 

Vote  Avith  original  county  till  appor- 
tionment, 348 

Electors  can  only  vote  at  precincts  of 
their  old  county,  349 

Returns  of  such  election,  350 

Of  contesting  el Lctious  ;  vchat  elections  may 
be  contested,  and  by  u/iorn  ;  on  ichat 
grounds;    general  provisions. 

Election  of  circuit  judges,  s''nators,  or 
of  any  office  filled  by  a  single  county, 
or  of  justice  or  constable,  contested 
by  any  qualified  electoi',  273 

Causes  of  contesting;  election  not  an- 
nulled, unless  caused  dy  fraud,  &c.,     274—5 

Nor  for  illegal  votes,  unless  they  change 
the  result,  276 

Notice  of  illegal  votes  given,  and  legal 
votes  lejected  given  before  trial,  277 

Return  of  officer  proves  notice,  278 

Statement  of  grounds  of  contest  on 
oath,  279 

What  statement  sufficient,  280 

Copies  of  poll  lists  antl  returns  fur- 
nished the  parties,  281 

Are  evidence  of  the  facts  stated  on  the 
trial,  _  282 

Contestant  to  give  security  for  costs,  283 

Returns  of  poll  lists  and  ballots  kept  for 
the  com  t,  284 

Votcis  may  be  examined,  but  not  pros- 
ecuted, afteiwaids,  285 
0/  nifvibirs  < f  the  general  assnubly. 

Sceuiity  for  costs  given,  and  n<  tiie  of 
eonttst,  and  i.ffidavit  of  giounds,  286-7 

To  be  dom.'  in  Iwtnty  days  ;  evidence  of 
service  oi  notice,  288-9 
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Neglect  of  duty  in  sei'ving  ;  penalty,  290 

Testimony,  when  taken  ;  by  deposition, 
when,   .  291-2 

When  by  interrogatories,  293 

Witnesses  failing  to  attend,  reported  by 
commissioner,  294 

Fees  of  witness  and  commissioner  ;  <'.om- 
mission,  how  executed,  and  to  Avhom 
retm-ned,  295-6 

Costs,  how  taxed;  execution  for  costs,        297 

Against  contestant,  execution  against 
his  sureties,  298 

Clerk's  fee  for  issuing  execution,  299 

Contest  of  ehction  of  offices  filled  by  single 
county,  except  members  of  the  assembly 
and  judges  of  probate,  and  of  election,  of 
justices  a7id  constables. 

Proceeding  to  contest  such  elections  be- 
fore judges  of  probate,  300 

Security  for  costs  then  given,  301 

Notice  to  adverse  party,  and  witnesses 
summoned,  302-3 

Defaulting  witness  ;   depositions,  304-5 

Pay  of  witnesses  and  commissioners,  306 

Judge  of  probate  may  examine  the  bal- 
lots, and  tries  the  ease  hj  ordinary 
rules  of  evidence,  and  gives  judgment, 

Successful  party  entitled  to  commission, 

Proceedings  in  case  of  a  tie  vote, 

If  party  elected  ineligible,  election  void, 

Costs  in  such  contests. 

Death  of  officer  abates  proceedings. 

On  death  of  contestant  other  party  may 
take  his  jalaee, 

Death  of  contestant  abates  contest,  if  no 
other  party  is  made. 

Trial  by  jury,  when  awarded. 

If  judge  of  probate  incompetent,  circuit 
judge  ti'ies  the  case. 

Papers  then  filed  in  circuit  court. 

Tried  at  first  term. 

Tried  by  him  as  before  circuit  judge. 

Contest  of  elections  of  judges  of  probate 

Security  for  costs  given  clerk  of  circuit 
court,  and  statement  of  grounds  of  con- 
test filed  and  sworn  to, 

Notice  of  contest  and  security  for  costs, 
when  given. 

Testimony,  when  taken  ;  defaulting  wit- 
nesses, _  32 

Tried  as  contests  under  preceding  arti- 
cle. 

Contest  of  election  of  circuit  judgi 

Statement  of  groimds  of  contest  present- 
ed chancellor. 

Security  for  costs  in  ten  days. 

Notice  served  on  adverse  party  in  twen- 
ty days, 

Testimony  ;  authority  of  the  chancellor, 

329-30 

He  may  empannel  a  jury,  331 

Continuance ;  if  chancellor  fail  to  at- 
tend, 331-2 

Tried  as  other  contested  elections,  333 

Appeals  and  fees  to  officers. 
Appeals   lie    from  probate  to    circuit 

court,  334 

And  from  circuit  to  supreme  court,  335 


307 
308 
309 
310 
311-12 
313 

314 

315 
316 

317 
318 
319 
320 


321 


322 


-4 


325 


326 

327 


328 


Security  for  costs  of  appeal;  on  aflSrm- 
ance,  execution  for  costs,  386 

On  affirmance,  execution  against  sureties 
for  costs,  337 

Fees  of  officers  in  appeal  cases,  338 

Elections  on  amendments  to  the  constitution. 

See  "  Amendments,"  g§  351-2-3-4. 

Elections  ;  penalties  for  violating  hms  relat- 
ing to. 

For    voting   M'ithout    qualification,    or 
more  than  once,  355-6 

For  failure  to  make  returns  to  secretary 
of  state  or  speaker  of  the  house,  357 

Notice  of  such  failure  given  to  solicitor,       358 

Fines  for  other  neglect  of  duty  by  offi- 
cers of,  359 

For  corrupt  influence  of  elector,  360 

Fraudulent  substitution  of  ballot,  361 

Fine    and   impi'isi>nment  for    meddling 
with  ballots,  Ac.,  362 

For  betting  on  elections,  by  officers  of,        363 

Calling  out  military  on  election  day,  364 

ELECTORS. 

See  "  Elections." 

Qualifications  of;  disqualifications,         170-1 

Conviction  of  penitentiary  ofi"eucc,  ex- 
cept manslaughter,  disqualifies,  171 

Being  soldier,  sailor  or  marine  of  United 
States,  171 

Residence  of  elector  defined,  172 

Penalty  for  corrupt  influence  of,  360 

Fraudulent  change  of  his  ballot;  penalty,    361 
Of  jjresidcnt  and  vice  president. 

Elected  by  the  people ;  when  elected,  173-176 

Elected    by    general    ticket ;     number 
elected,  339 

Returns  of  election  of  made  to  secretary 
of  state,  340 

Vote  estimated  by  governor  and  result 
proclaimed,  341 

Casting  vote  given  by  the  governor,  342 

Pay  of  county  returning  officer  ;  fine  for 
neglect.  343-4 

Meeting  of  electoi  s  ;  vacancies,  how  sup- 
phed,  -345 

Vote  for  president  and  vice  president  by 
ballot,  346 

Pay  of  electors,  when  and  how  made,  347 

EMANCIPATION. 

See  "Master  and  Slave." 

EMBEZZLEMENT. 

By  officer  of  corporation  or  by  clerk  of 
employer's  property  ;  larceny,  3143 

By  common  carriers  ;  private  bankers, 
factors,  attorneys,  <fee.,  3144—5-6 

Of  pi'operty  or  money  in  bank ;  larceny,  3147 

By  treasurer  of  the  state  or  his   clerk; 
indictment  for,  how  drawn,  3148-9 

Receiving  or   buying  embezzled  prop- 
erty, 3150 
ENCLOSURES   AND    TRESPASSING 
ANIMALS. 

See  "Fences." 

ENGINEERS  AND  STEAMBOATS 

See  ''Ships  and  Seamen,"  "Steamboats,'' 
"  Port  and  Harbor  of  Mobile." 

Board  of,  established  at  Mobile ;  incor- 
porated, Ac,  872-3 
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Appoints  officers  and  may  hold  proper-  'Aiding  escape  of,  charged  -^-ith  other  of- 

ty,  tfec,  election  of  directors,  874-5      fences, 


3215 
Aiding  escape  of  from  officers  ;  how  pun- 
ished, 3216 
Prisoners  escaping  may  be  retaken,           3217 

ESCHEATS. 
"When  projierty  escheats  to  the  state,       2064 
Notice  to  be  published  if  heiis  do  not 

appear  for  six  mouths,  2065 

Contents  of  notice  ;  personal  estate  paid 
to  judge,  if  none  appear  in  twelve 
months,  2066-7 

If  none  appear  for  two  years,    real  es- 
tate also  sold  and  proceeds  paid  over,  2068 
Accrues  against  the   representative   in 

favor  of  the  state,  2069 

Judge  of  probate  to    pay  over  funds  to 
cate;  fee  on  grant  and  renew  I  of  888-9-80J     gtate  treasurer  2070 

Board  to  survey  and  examine  steamboats,  891  |Heirs  allowed  two  years  to  claim  against  " 
Certificate  given  if  river-worthy ;  boat  i     the  state  ^  "  2071 

and  owner  liable  if  no  certificate,        892-3;  Remedy  for   the    state   against  repre-  "^ 

1      sentative  for  such  property,  2072 

^^■f, Judge  of  probate's  duty  in  relation  to; 

his  fees  and  commissions,  2073-4 

ESTATES. 


Pay  of  officers  ;  quorum  of  board ;  ex- 
amination of  and  certificates,  876-7-8 

Penalty  for  acting  Avithout  certificate ; 
for  employing  without,  879-80 

Exception  in  case  of  sickness  of;  cap- 
tain and  owner  liable  for  injuries  by 
explosion,  if  engineer  not  certificat- 
ed, 881-2 

Representative    sues   if    death   result, 

manslaughter  also,  883-4-3098 

Certificate  of,  revoked  for  certain  cau- 
ses ;  penalty  for  acting  after,  885 

Board  to  prosecute  offenders ;  finv-s  and 
fees,  how  disposed  of,  886-7 

Two-thirds  required  to   revoke   certifi 


895' 


Board     of  survey   of  damaged    prop 
erty  in  Mobile, 

Fees  of  harbor  master  and  pjrt  Vv'ardens, 

Goods  landed  on  the   bank  placed   ten 
feet  above  the  water. 

Owners  and  boat  liable  for  neglect  to  d-  > 
so ;  damage  to  cotton  bales  by  hooks,    897-8 

Endangering  life  by  overloading  boat,      3097 

Bursting  of  boilers   from  neglect    or  ig- 
norance. 

Endangering  life  by  bursting   boiler  in 
racing, 

ENTAILS. 

Fee  tail  construed  as  fee  simple, 
ENTRY   ON  LANDS. 

Se  "  Limitation  of  Actions,"    "Forcible 
Entry  and  Detainei',"'  "  Real  Actions." 

Presumed  when  right  accrued, 

Right  of  not  tolled  by  descent  cast, 
ENUMERATION"  OF   INHABITANTS 

See  "  Census.' 


See  "Real  Estates."  "Dower,"   "Con- 
veyances, "       "  Insolvent      Estates, " 
"Wills,"  "Executors   and  Adminis. 
trators,  "  "  Partition,  "  "  Descents  and 
Distribution, "  "  Distribution." 
ESTATES  OF   DECEASED  PERSONS 
;j]^QQ;See  "Descents and  Dirtributiou,"  "Wills," 
!     "Executors and  Administrators,  "  "Le- 
1 300'     S'^^J'  "  "  Distribution,  "  "  Insolvent  Es- 
tates,'"    "Courts  of  Probate,"    "Ap- 
peals, ""  Escheats." 

7'Iieprcsentatio7i   of  claims  against. 
2482'^^!  claims  against,  barred  in  eighteen 
2483  i     Months  if  not  presented, 

Not  to  apply  to  infants,  Imiatics  or  heirs, 
or  legatees  as  such. 


3098 


IN. 


EQUITY,  COURTS  OF,  PROCEEDINGS,  l^laims  may  be  either  presented  or  filed  ; 

docketed  if  filed. 
Suits  prosecuted  by  revival  against  re- 
presentative, 
Costs  against  plaintiff^  failing  to  prove 
presentation. 

Appeals. 


See 
See 


"Chancery." 

EQ,UITABLE   ATTACHMENTS. 

'  Chancery." 

ERRORS  AND  APPEALS. 
See  "  Appeals." 


ERROR,  WRITS  OF,  IN  CRIMINAL  CA-]To   the    supreme  or   circuit   court,    in 

SES.  I     what  cases  allowed, 

See  "  Appeals,"  <fec.  JFrom  circuit  to  supreme  court,  on  con- 

Apparent  on  the  record,  corrected  with-  '     testofawiU, 

in  two  years,  2406'Bills  of  exception  tendered  in  such  cases, 

ERRORS  AND  AMENDMENTS.         [Copy  introduced  in  the  record  and  ap- 
See  "Amendments."  i     peal  tried  on  it, 

ESCAPE    OF    PRISONERS— OF  CON-    If  all  the  evidence  is   set  out,   supremo 
VICTS.  .      .    - 


court  may  render  judgment, 
[Transcripts  made  in  contest  of  will, 
j  Appeals  from  circuit  to  supreme  court 
I     in  thirty  days, 

3210  Bond  and  security   required  on  appeal 
fi-om  order  of  removal, 

3211  jExecution  iin  bond  for   cost,  on   affirm- 
j     ance, 

tody,  fined,  3212-13|Bond  also  a  security  to  the  estate. 

Aiding  escapes  of  from  jail  cliargcd  with  i  Security  for   costs  I'cquircd  on  all  ap- 

fclony ;  a  felony,  3214      peals, 


See  "Convicts.,"  see  "Fugitives  from 
justice  from  other  states." 

Felony  in  officer  voluntarily  permitting 
escapes  f)f, 

Fine  to  permit  escape  of,  through  negli- 
gence, 

Officer  refusing  to  receive  iujail  or  cus- 


1883 
1884 
1885 
1886 
1887 

1888 

1889 
1890 

1891 

1892 
1893 

1894 

1895 

1896 
1897 

1898 
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Judge  may  allow  costs  of  appeal  against  |  General  rulcK  of  evidence. 

the  estate,  1899  Negroes,    niulattoes  and    Indians  only 

Miscellaneous  provisions  relating  to.        '     competent  for  and  against  each  other,   2276 
c^,  .   •      1  1     i.  i-        .-11  Two  witnesses  required  to  prove  claim 

Slaves  retamed  on  plantation   tillerop  ;     .^g.,i,,,t  ,^„  i^^ian,  ^  2277 

IS  ma,  e,  I  Written  contract  proves   consideration 

Proceeds  oi  crop  assets ;  property  when  !         ,       .  i     V  i,  i        o 

,   \^      *i         1  inoi    n'     unless  nnpeaehed  by  sworn  pleiL  See 

kept  toi^ethtr,  die.  1901-2      c^tj-h      t-       i  "  f  oo-o  n 

-n     ,'^  J    .     ,'         1^-     i    1        <.  1  j     "  Bills  ot  exchange,    ttc,  22*8-9 

Real  estate  to  be   cultivated;  not  done  !ht  e    e       •  *.         c  i- 

.,.,,.,,      ,,        ■„  '  innr,    ,i-No  prooi  01  assicrnment  or  01  execution 

it  forbid  by  the  will,  1903-4,       K  ec      i  i.    a-       ^        i 

.  1     ^.1  -^       ^  1    •  1  01  paiier  oiiere'.l  as  sct-oit  unless  de- 

Annual  settlements  made  in  such  cases ;  i      .  ■  'i  ^     ,.v  OOQO 

,.     1  -111-  iriAE   ,-i     nieu  on  oatu,  228() 

to  show  sum  paid  each  heir,  1905-(>  V)      e     e         I        i-        c      -i  •  4.-a       4. 

„.,.  ,1        ,        z-         r      ..7  irrooi    ol   partnership  of    plaiutitr  not 

Filing  accounts    and    notice   ot  settle-  t  j        i        i     •    i  ii  oooi 

»  ^  , ,,  ,       1  ,  made  unless  denied  on  oatii,  2281 

nients  ;    settlements,    how     compel-  Id      •  <.      f  -4.1      ^        1  a 

T    ,       '  '  J-    ,„„u.  ciReceipts,  etc.,  without  seal  operate  as 

^*^^'  190<-&|     j,gij;^g^  *  0282 

Estates  not  kept  together  to  prejudice  !;-,  "    ■'  <.        1     vi      .. 

^        ,.^      ^    1    •       e  r  11  ,„„„  Compromises  entorced  without  new  con- 

ofcreduorsorheirsoffullage,  1909;     J^,^^-  oogs 

Proceeaings  when  judge  of  probate    is  !p,oec.ss   regular    on   its    face   justifies 

incompetent,  _  lOlO,      _^f^^^.,     °  •>  0284 

Papers  removed  to  office  of  Register,       1911',-,,       v' •  t        i.i.-4i         i*.        i 
,    ^     ,         ,  .  1        °        ,  iRate  of  interest  ol  other  states;  how 

records  and  process  in  such  cases,  when  j     „,.„,,„(]  oogs 

both  are  incompetent,  1912-13  o        -^    '      i       a  4.     *  v     •    1 

„  ,.  •    i     ii        /•         i  I beeurity  rendered  competent  by  indem- 

Proceeduifjs  arainst  otneer  lor  not  exe-  v  '^  '  oooa 

^-  ?      •  ir>i  <      ii'ty,  2286 

cutme:  or  returnius:  process,  1914  v-      •     1     i  •  4.-ir  /     *.   j-       1  r 

-,•11       °  1     J21    '  •      1  4  i.  -Nominal  plaintili  competent  for  deien- 

BiU may  be  nleu  in  chancery  to  correct  I     dut  "'^87 

settlements,  within  two  years,  l^l^ij^^^j.^^l^^^^^     j^^^  ^.^^^^^  ^^^,    ^,,^^^^j.    ^f.  " 

Infants,  man  led   women,   etc.,    allowed  ^^     I     fe,ed  is  competent,  ...2288 

ongei,  TOTPAVQ  '      '^'^•^  defendant  competent  for   plaintiff 

JLblltAXb.  I     jigaiust  another,  2289 

See  "  Stallions,"  <fec.,  "  Animals  running  [Assignor  not  competent  except  in  certain 

at  large, "  "Salvage."  |     cases  2290 

Any  peison  may  take  up;  certain   aui-  iMortgagor  and  defendant  in  execution 

muls  ;  not  taken  at  certain  seasons.  1062-3|     not  competent  for  claimant  in  trial  of 
Taken   before  justice   and  oath   made;  ,     right  of  property,  2291 

appraisement  and  return,      _  .1064-5; Certificate  of  register  of  land  office  evi- 

Judge  of  probate  to  enter  certificate  in  |     denoc  of  title,  2292 

esti'ay  book,  10C6jstatutes  of  other  states  or  United  States 

When  two  estrays  taken  at  same  time  ;  !     proved  by  printed  copy,  2293 

bond  required,  1067-8  Office  papers  authenticated  by  certifi- 

Bond    and   appraisement    returned    to  j     eatc  of  chief  of  bureau,  "  2294 

judge  of  probate,  1069!copies  of  oflieial bonds  and  oflice  papers 

Horses,    &c.,    appraised  abov<^   twenty  ;     ^gpt  by  sworn  officers  are  evidence,     2295 

dollars,  advertising  fee  paid,        _  1070,Pi.ivutc  acts  given  in  evidence  without 

Penalty  for  neglect  of  duty  by  justice,     1071  j     special  plea,  2296 

Horses,  &c.,  when  advertised  in  news-  ^       i Patents  of  a  state  or  the  United  States 

paper,  1072-3:     p-ove  themselves,  2297 

Contents  of  advertisement,  10'?'^,  Physician's  entry  evidence  of  service,  un- 

List  of  estrays  posted  at  court  house,       ^  |     legg  denied  on  oath;  value  of  service 

before  circuit  court,  1075;     to  be  proved,  2298 

Tk)se  advertised  to  be  brought  to  the       ^   | Prices  current  evidence  of  value  at  their 

court  house  at  court,  10761     date,  2299 

Death  or  escape  of  without  fault,  dis-  ^       {Registers  of  births,  deaths  and  mania- 
charges  taker  up.  _         1077-8[     g(.g  evidence,  2300 
Ownei  ship  of,  how  proved  by  claimant ;           JTestimony  to  be  given  on  oath  or  affirma- 

order  of  dehveiy,  _  1079-80^     tion  in  open  court,  2301 

Not  used  uutil  bond  is  given ;  penalty ;  Convicti-n  of  certain  offences  or  interest 

no  charge  if  worked,  1081-2-3      iu  judgment  disqualifies  witness,  2302 

Pay  fir  keeping  if  not  ^yorked;  penalty  j  SabjHev  a,  proving  testimony  bi/. 

for  injuiiiig  or  disposing  of,  10^^5-6  Subpcenas  issue   when    cause  oii  trial 

On  failure  to  claim  for  a  year  forfeited  |     docket,  2303 

to  taker  up,  1087|-y;A;tQggg  not  subpoenaed  living  one  hun- 

Half  the  value  paid  to  county ;  exeeu-  j     di  ed  miles  from  court,  2304 

tion  on  bond  if  not  paid,  1088-9  Executed  in  term  time  by  personal  ser- 


Death  of  taker  up;  fees  to  ofiicers,      1090-1 

EVIDENCE. 
See  " Depositions,"  "Witnesses 

Of  convicts. 
See  "Convicts." 


vice,  at  other  times  by  a  copy  left  at 

his  residence,  2305 

Issued  by  clerk  from  term  to  term,  2306 

Penalty  of  defaulting  witness,  2307 

Proceedings  to  recover  the  forfeiture,  2308 
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Witness  imprisoned  for  refusal  to  testify,  28091     ences,  but  denies  the  legal  effect,     2349-50 


Not  discharged  without  bond  to  appear 
and  testify. 

Witness  exempt  from  arrest  under  civil 
process. 

Excuse  of  defaulting  witness  ;  when  and 
how  made, 

Plaintiff  may  prove  ii  claim  of  three 
hundred  dollars  by  his  own  oath  un- 
less defendant  denies  it  on  oath, 

ITotice  to  be  given ;  not  so  proved  against 
executors,  &g.,  2314-15 

Fsury  proved  by  defendant's  oath  ;  no- 
tice to  be  given,  2316 


Testimony  to   be  written  out  and  be- 
2310[     comes  part  of  the  record,  2351 

j  Writ  of  inquiry  if  judgment  for  plaintiff,  2352 
2311 1  EXAMINATION. 

tjn^ni^^®  "Evidence,"  of  prisoners  charged 
i  with  offences ;  see  "Criminal  prosecu- 
'     tions,  commencement  of." 

EXCEPTIONS. 
See  "Appeals,"  "Bills  of  Exception," 
"Chancery,  amendments  and  excep- 
tions." 

EXECUTIONS. 


231 


Representative  may   make  sucli  a  de- 
fence. 

Deposition,  procurinff  testimony  by. 

Cases  stated  in  which  depositions  can  be 
taken, 

Commission  to  take  issues  on  affidavit 
and  notice, 

Interrogatories  filed  and  notice  given  by 
the  clerk, 

Interrogatories  filed  in  office  if  party  ab- 
sent and  no  attorney, 

Duty  of  commissioner  in  executing  com- 
mission, 

Commissioner's  certificate  evidence   of 
identity. 

Penalty   for  failure   to   appear    before 
commissioner. 

Subpoenas  issued  by  commissioner ;  de- 
fault shown  by  his  certificate, 

Evidence  thus  taken  and  returned  pre- 
sumed regular. 

If  cause  does  not  exist  at  trial,  deposi- 
tion suppressed. 

Objections  to  the  whole,  deposition  taken 
before  trial. 

Fees  of  attendance,  ifce.,  taxed  in  the  bill 
of  costs. 


:See  "Forthcoming  bonds,"  "Sheriffs," 
31^7}     "Judgments,  revival  of," 

I  Executions  of  justices. 

jSee  "Justices;"  see  "Liens." 
23181         Executions  and  forms  of  executions. 

iFi.  fa.,  ca.  sa.,  &c.,  2422 

2319;Clerk  to  issue  as  soon  after  adjournment 

j     as  practicable  2423-447 

2320;Time  within  which  they  must  be  issued,  2424 

iBill  of  costs  to  be  written  on  it,  2425 

2321  Issued  before  adjournment  on  affidavit, 

'     but  new  trial  not  waived  thereby, 
2322iOn  affidavit  after  the  adjoiu'nment  exe- 

\     cution  immediately,  and  ca.  sa.  if  re- 
2323!     quired. 

More  than  one  may  issue, 
2324 [When  executed  by  coroner. 

Credits  to  be  indorsed  on  alias  execu- 
2325      tion, 

1  Execution  v.  plaintiff  for  his  cost  when 
2326i     defendant  insolvent, 

: Females   exempt  from   ca.  sa. ;    ca.  sa. 
232T:     only  issued  on  affidavit,  2432-3 

[Person  discharged  by  privilege  to  sur- 
2328|     render  when  it  expires  or  be  liable  for 


2426 


2421 
2428 
2429 

2430 

2431 


[     an  escape, 
2329!Property  may  be  dehvered  in  discharge 
Examination    of  parties  by  interroc/atories..     of  person;  levy,  sale  and  return. 
On  affidavit  of  materiality  filed  to  ad-  |Date  of   receiving  execution  to  be  in- 

verse pai'ty,  2330;     dorsed,  and  order  of  receipt  if  more 

Commissioner  to  take  his  answer  if  a  |     than  one, 

non-resident,  2331  i He  must  execute  and  return  it  with  dili- 

Answer  on  oath  is  evidence,  2332;     genee. 

Impertinent  questions  evaded,  or  answer  ;  Returned  to  next  term  of  court  unless 

to  suppressed,  2333J     issued  less  than  fifteen  days  before 

Proceedings  if  answer  evasive  or  not  full,  2334|     court. 

Answer  may  be  contradicted,  23351  Reason  for  not  executing  or  fully  execu- 

AU   pertinent   questions  not  involving  |     ting  to  be  stated  in  the  retiu"n, 

^336'Retm-n6  from  other  counties  made  by 

mail,  but  money  not  to  be  thus  sent, 

Fi.  fa.  if  less  than  one  hundred  dollars 

not  to  be  levied  on  slaves  if  other 

property  found, 

Sheriff  to  provide  food,  Ac,  for  slaves  or 

cattle  levied  on. 
Description  of  property  levied  on  to  be 


233*7 


prosecution  to  be  answered, 

Perpetuation  of  testimony. 

In  what  cases  allowed  to  be  perpetua- 
ted. 

Affidavit  specifying  grounds  to  be  filed,  2338 

Order  for  examination  of  witnesses,  and 
notice  to  adverse  party,  2339 

Notice  to  non-resident  by  publication ; 
copy  of  affidavit,  (fee,  2340-1 

Expenses  of  pubhcation ;  examination  of 
witnesses,  tfec,  2342-3-4 

Sheriff's  return  proves  the  notice ;  ef- 
fect of  testimony  so  taken,  2345-6 

Fees  of  officers,  2345 

Demurrer  to  evidence. 

Wben  allowed ;  admits  facts  and  infer- 

48 


2434 


2435 


2436 


2437 


2438 


2439 


2440 


2441 


2442 


2443 


2444 


indorsed  on  the  execution  and  notice 

given  of  levy  on  land. 
Indemnifying  bond  required  in  cases  of 

doubt. 
If  party  having  lien  refuses  to  indemnify 

and  others  do,  he  loses  his  Uen,  2445 

Place  and  time  of  selling  property  levied 

on.  2446 
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Advertisement  of  sale ;  when  and  how 

given, 
Surety  may  demand  that  levy  he  made 

on  principal's  property;     suretyship 

shown  by  affidavit,  <&c.. 
Indorsement  made  of  amount  collected 

on;  execution   and   receipt  to  party 

paying  it, 
Defendant  may  substitute  other  proper- 

Sheriff  to  give  notice  to  plaintiff  or  at- 
torney of  collection, 

Excess  of  sales  paid  defendant,  and 
money  collected  before  notice  of  in- 
junction refunded, 

Names  of  slaves  and  description  of  land 
sold  to  be  indorsed  with  the  price  on 
execution. 

Writ  for  sale  of  goods  remaining  on  hand 
issued;  property  subject  to  execu- 
tion. 

Legal  and  equitable  estates  in  lands,  <fec., 
subject  to  levy  and  sale,  and  all  per- 
sonal property,  except  choses  in  action, 
equities  of  redemption  included, 
Lien  of  execidions. 

Executions  lien  on  property  within  the 
county  only  from  date  of  delivery. 

Order  of  liens  of  executions  between  dif- 
ferent creditors, 

Lien  destroyed  by  appeal  or  supersedeas 
bond. 

Liens  existing  at  defendant's  death  may 
be  perfected  by  execution, 

Property  exempt  from  execution. 

Property  on  rented  land  till  a  yeai-'s 
rent  is  tendered  if  due. 

Crop  may  be  levied  on,  but  not  sold  till 
nfiature. 

Property  exempt  for  the  use  of  every 
family. 

Value  of  the  homestead  fixed  by  three 
freeholders. 

Not  to  be  sold  by  head  of  family, 

Affidavit  made  of  claim  or  sheriff  not 
liable, 

Property  exempt  to  be  returned  on 
claim, 

Execu'ion  of  sentence  of  death. 

See  "Pardons,"  &c.;  see  "Criminal 
prosecutions." 

To  be  by  hanging ;  executed  by  sheriff, 
Ac.,  3638-9 

When  executed ;    whose   presence    re 

quired,  3640-1-2 

Proceedings  if  female  convict  pregnant, 

3643-4 

Execution  suspended  if  found  pregnant,  3645 

Executed  after  delivery,  3646 

Proceediugs  when  execution  has  been  de- 
layed, 3647-8 

If  judgment  affirmed  on  writ  of  error, 
execution  directed,  3664-5 

If  day  for  execution  passed  another  day 
fixed,  3666 

EXECUTORS  AND  ADMINISTRATORS. 

See  "  Courts  of  Probate,"  "  Descent  and 
"Distribution,"  "Legacy,"   "Distribu- 


2447 


2448 


2449 


2450 


2451 


2452 


2453 


2454 


2455 


2456 


2457 


2458 


2459 


2460 


2461 


2462 


2463 
2464 


2465 


2466 


tion,"  "Will,"  "Appointments,"  "Dow- 
er." 

Grant  of  letters  testamentary  or  of  adminis- 
tration. 

On  the  probate  of  will,  letters  testamen- 
mentary  granted,  1657 

Pei'sons  disqualified  from  acting  as  exe- 
cutor, 1658 

Administration  granted,  if  those  named 
disquahfied,  1659 

Consent  of  husband  requn-ed  to  grant  of 
letters  to  wife,  1660 

On  removal  of  a  disability,  an  executor 
may  act,  1661 

Renunciation  of  right;  failui'eto  apply 
for  letters  is,  1662-3 

Letters  granted  to  those  who  do  not  re- 
nounce, 1664 

If  all  renounce,  administration  granted,    1665 

The  executor  of  an  executor  has  no 
claim  to  act,  1666 

Jurisdiction  of  courts  of  probate  in  grant- 
ing letters.  1667 

Administration,  to  whom  to  be  granted,  1668 

Failure  to  apply  for  letters  waives  the 
right,  1669 

Males  preferred  to  females,  and  the 
whole  to  half  blood,  1670 

Kindred  computed  by  civil  law,  and 
court  may  select  between  those  equal- 
ly entitled,  1671-2 

Husband  may  administer  in  right  of  his 
wife,  1673 

Renunciation  of  right  to  administer,  1674 

Administration  not  granted  till  fifteen 
days  after  death,  1675 

Special  administrator  ;  when  appointed, 
his  powei's,  1676-7 

He  may  sell  perishable  goods,  1678 

Authority  of,  ceases  on  grant  of  letters 
in  chief,  1679 

General  administrator  of  a  county ;  his 
duties,  1680 

Sheriff  or  coroner,  when  appointed,  1681 

Grant  to  general  administrator,  sheriff 
or  coroner  not  made  for  sixty  days,      1682 

Executors  and  administrators  to  give 
bond,  approved  by  judge  of  pro- 
bate, 1683-4 

Testator  may  waive  bond  by  will ;  ex- 
ception, 1685 

If  required  by  judge,  notice  to  executor 
who  may  resist  it,  1686 

Form  of  letters  testamentary  and  of  ad- 
ministration, 1687-8 

General  administrator  to  give  bond,         1689 

Administratii  in  of  sheriff  or  coroner  at- 
taches to  the  office,  1690 

Security  required  for  expenses  on  appli- 
catiiinto  commit  estate  to  them,  1691 

Judge  of  probate  liable  for  not  taking 
bond,  or  for  taking  insufficient  bond,     1692 

Letters  of  administration  conclusive  au- 
thority, 1693 

Letters  not  to  issue  till  time  of  appeal 
has  passed,  (fee,  1694 

Letters  to  be  recorded  and  bonds  and 
copies  evidence,  1695 
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The    removal   of  and  requiring   additional  Cevtain  property  exempted   in  favor  of 
bonds  of  executors  and  adniiiii.sirators,  and      widow  and  children,  l^SS-Q 

proceedings  on  discovery  of  a  will.  Live  stock  may  be  killed  for  family  use,   1740 

Causes  of  removal  of  executors  and  ad-  Order  in  which  debts  shall  be  paid,         1741 

miuistrators ;  additional  bonds,  when  No   preference   among  those   of    same 

required,  1696-7:     class.  "  1742 

Application  for  removal  of,  or  addition-  Sale  of  personal  property  made  by  or- 

al bond, -by  and  to  whom  made,  169S!     der  of  court,  1743 

In  writing,  stating  the  grounds  on  oath,    1699  Application  for  the   order   and  notice  ; 

Citation  to  answer  issues  to  executor  or  may  be  contested,  1744-5 

administrator,  1700  Advertisement,  hours  and  terms  of  sale 

Notice  by  publication  if  absent,  1701:     of,  1746-7-8 

Expenses  of  publication ;  trial ;  when  by  Slaves  sold    only  at   the  coui  t  house  ; 

jury,  1702-3-4      crop  at  private  sale,  1749-50 

Cost  of  proceeding;  order   to  give  ad-  Lands  rented  at  public  auction,   slaves 

ditional  bond,  1705-6      hired  publicly  or  privately. 

On  failure  to  give  such  boud,  letters  re-  Notes  with  two  securities  taken  for  cre- 

voked,  1707-     dit  payments. 

Judge  may  require  additional  boud,  (fee,  Accounts  of  sales   returned  on  oath  in 

without  application,  1708-9'     sixty  days. 

General  administrator,  how  removed,       1710  Sale  of  lands  when  there  is  a  will, 

Additional  bond,  how  required  of  him,    1711  When  sold  if  there  is  no  will. 

Proceedings  when  sheriff 's  or  coroner's  Application  for  order  of  sale;  day  fixed 

bond  is  insufficient,  1712'     forbearing;  notice,  1756-7 

Proof  required  of  administrator;    con- 
1713:     test  of  application,  1758-9 

Order  of  sale,  wheu  to  be  made ;  when 

1714^     refused;  costs,  1760-1 

Advertisement  of  sale,  how  and  when 


1751 

1752 

1753 
1754 
1755 


Executors'  and  administrators'  bonds, 
how  and  by  whom  sued  on. 

Bond  irregularly  taken,  sued  on  as  other 
bonds. 

Sureties,  to  what  extent  discharged,  on 
giving  additional  bond. 

When  additional  bond  filed,  both  are 
in  foi'ce. 

Right  of  sureties  to  contribution. 

Resignation ;  liability  after  resigna- 
tion, 

Administration  granted  on  death,  remo- 
val or  resignation  of  representative. 

If  one  dies,  resigns  or  is  removed,  others 
act, 

On  production  and  probate  of  will,  let- 
ters before  granted  revoked, 

Will  annexed  to  administration  if  execu- 
tor do  not  apply. 


1715 


made 


1716 
1717 


1762 
Security  for  purchase  money  required,    1763 

Sale  (f  lands  bi/,  distribution,  d'c. 
Terms  of  sale,  made  at  the  courthouse,  1763-4 
\%iQ  1  n'^*^turns  of  sale,  when  made  ;  to  be  ex- 
^^>-^'>-^\     mnined,  1765 

1  -oni^^^"  ^-^  ^'^  *^^  aside;  set  aside  for  in- 

'"   I     sufficient  security,  1766-7 

^-^   ! Re-sale  then  ordered;  order  of  confirm- 

j     ation  if  approved,  1768-9 

.^^^  [Conveyance  not  made  till  purchase  mo- 
""1     ney  is  paid. 


2>jo3|Report  of  solvency  and  order  of  distri- 

n  II    ,■  .        ■         J  •  bution  at  their  own  peril, 

Uollectinq    propcrtu,    inventory,  appraise-    o  <.      r  i         •  ^^  j      ei. 

y   f    f     J^  if    I  f  iPavment   ot   legacies    compelled   alter 

ment  and  return.  "■   i  *.  ?i 

eighteen  months. 


Application  for  order  of  payment;  cita- 
tion to  answer  it,  1773-4 

Hearing  of  case ;  order  of  payment  on 
giving  refunding  bond,  1775 

To  whom  payable,  its  amount  and  con- 
dition, 1776 

Value  of  legacy  entered  of  record  ;  exe- 
cution on  the  bond. 


Representative  collects    the    property, 
papers,  Ac,  and  makes  an  inventory,  1724 

Contents  of  the  inventory ;  to  be  sworn 
to  and  returned,  1725-6 

Appraisers    appointed    and     appraise- 
ments made,  1727-8 

Appraisement  sworn  to;  inventory  and 

appraisement,  when  returned,  1729-30! 

Supplemental  inventory  ;  appraisement  L.j^^    ^^   distribution    after    eighteen 

under,  1731-2  ,,  ° 

-KT  ■  ill  months, 

JNew  appraisers  appointed  when  neces-  .      i-    *•      <■    *     *.  i   „     i:„„  j.i     i, 

'  ^  ^^  ,  _„„  Apphcation  lor  to  state  applicant  s  snare 

sary,  1  i3,j      '  '   -       -  -  '  *^  -    .    . 

Reprt-scntative  to   publish  his   appoint- 
ment, 1734-5 

Penalty  for  failure   to  publish  appoint- 
ment. 1736 

Powers  and  duties  of;  the  settlement  and 
payment  of  debts  and  legacies;  procecdinqa 
to  enforce  distribution  and  payment  of^  be 
fore  Jinat  settlement. 

All  property  chai'ged  with  payment  of 
debts,  1737 


1770 
1771 
1772 


nifinths, 
in 
Ivency  of  estate,   verified   by 


1777 
1778 


oath,  "  "1779 

Representative  cited  to  answer,  1780 

Order  of  distribution,  when  made;  re- 
funding bond,  1781-2 
Costs  on  such  applications ;  refunding 

bond  recorded,  1783-4 

It  is  a  security  for  creditors  and   repre- 
sentative, 1785-6 
Value  of  property  distributed   only  re- 
coverable on  such  bond,  1787 
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Party  making  a  payment  on  has  contri- 
bution from  others, 

Order  of  distribution  after  eighteen 
mouths,  protects  representative, 

Payment  of  debts  after  eighteen  mouths 
protects  representative  against  debts 
not  presented. 

Interest  deducted  from  debts  not  yet 
due, 

'Order  of  distribution,  how  and  by  whom 
executed. 

Distribution  made  and  retuined  in  writ- 
ing, 

Report  of  commissionei's,  if  sale  neces- 
sary to  a  division. 

Objections  to  the  report ;  confirmation 
of  distribution  and  order  of  sale, 

Sale,  how  advertised  and  made. 

On  confirmation  of  distribution,  the  pro- 
perty delivered. 

Judgments  and  notes  sold  or  divided  as 
other  property. 

Representative  assigns  them  to  the  par- 
ty entitled, 

Accoviits  ami  settlements  of. 

Settlements  made  annually  or  oftener  if 
required, 

Manner  of  making  settlement ;  accounts 
and  vouchers  and  list  of  the  heirs  and 
their  residence  filed  ;  all  on  oath. 

Court  to  appoint  guardians  for  infants, 
lunatics,  Ac, 

Damages  for  failure  to  file  statement  of 
heirs,  <fec.. 

Advertisement  of  day  of  settlement, 

Contents  of  notice;  on  waiving  of,  publi- 


Peismial  estate  of  foreigners  disposed  of 
1*788      as   by   will   or  by  laws  of  decedent's 

domieil,  1826 

1789  Estates  distributed    here,    or   delivered 
'\     foreign  administrator,  1821 
^AcvQimis  and  Mtthmcnt  bi/,  Jiow   compelled 

1790  after  cessation  of  their  au;]iority, 
On  resignation  or  removal,  settlement  to 

17'jr     be  made  in  a  month,  1876 

Decree  for  the  balance  found  due,  1877 

1792:Attachment  to  compel  a  settlement,  1878 

;0r  account  stated  in  his  absence  and  no- 
I793i     tice  published,  1879-80 

'Proceedings  on  final  settlement  of  such 
1794|     account,  1881 

I  Decree  against  him  on  the  stated  account,  1882 

l795-6iSuch  decree  no  bar  to  another  suit,  1882 

\^^*l\Geii€ral    provisions  as  to    rights    and    lia- 

I  biUiies  of. 

1798'Not  sued   for  six  months;  to  be  sued  in 

j     county  of  grant  of  letters,  1917-18 

1799  Only  liable  lor  amounts  received  and  for 
neglect,  1919 

1800  Resignation  no  bar  to  suit,  without  final 
I     settlement.  1920 
iMode  of  enforcing  judgments    and   de- 

18011     crees  of  probate  court  against,  1921-2 

pn  return  of  "no  property,"  execution 
•     against  personally,  1928 

1802  Suits  by  special  admiuistrator  prosecut- 

!     ed  by,  1924 

1803 (Actions  against  prosecuted  agaiust  suc- 

i     eessors,  on  motion,  1925 

1804 [Executions  on  judgments   of  predeces 

18051     sor  Avithout  scire  facias. 


1926 
Death  of  one   representative   does   not 
cation  by  posting,  1806-7 1     abate  suit  against,  1927 

Court  then  examines  and  audits  the  ac-  | Administrators    of    those  liable  to  an 

count,  18081     estate,  also  liable,  1928 

Proof  of  credits  required ;  made   by  af-  ^Damages  to  real  property  survive   to 

fidavit  or  other  evidence,  1809-10!     representative,  1929 

Items  less  than  twenty  dollars   proved  'Judgments  against  decedent  only  reviv- 

by  his  own  oath  181 1|     ed  by  suit;  exception,  1930 

1812  Legatee  after  eighteen  months  may  sue 

I     for  legacy  at  law,  1931 

j  Inventory  may  be  explained  by  proof; 
1813i     character  of  proof  allowed.  1932 

I  Executor  de  son   tort,    liable    only  to 
representative,  1933 


The  account  may  be  contested ;  how, 

Representative  liable  for  interest ;  dis- 
charged on  oath  that  he  has  not  used 
the  money. 

Costs  of  contest  of  accounts ;  items 
withdrawn,  1814-15 

Account  stated,  when  audited,  passed 
and  recorded, 

Attachment  to  compel  settlement  after 
citation  on  account  stated. 

After  so  stating  the  accoimt,  citation  is- 
sues to  appear  and  file  an  account, 

Onfixilure  to  appear,  <fec.,  account  pass- 
ed as  stated. 

Such  decree  set  aside  on  filing  account 
and  vouchers  before  final  settlement. 

If  all  debts  are  paid,  final  settlement 
made  in  eighteen  months, 

Order  of  distribution,  and  when  confirm- 
ed enforced  by  decree, 

Previous  accounts  may  be  examined,  but 
presumed  correct, 

Representative  then  charged  with  other 
items,  on  proof, 

Compensation  of  representative, 


1816 


1817 


1818 


1819 


1820 


1821 


1822 


1823 


1824 
1825 


1934 


1935 


Foreign  administrator;  action,  how  main- 
tained by  or  property  recovered. 

To  prove  compliance  with  such  require- 
ments. 

Amount  of  bond ;  delivery   of  property 
or  payment  to  is  a  discharge,  1936-7 

Wrongful  act  causing  death,  sued  for  by 
representative,  1938 

Amount  of  damages  limited;  to  whose 
use  recovered,  1939 

Conviction  or  acquittal  no  bar,  1940 

Corporation  liable  for  its  agent's  negli- 
gence causing  death,  1941 

Promises  by  to  pay  debts   of  deceased,  1551 
void  unless  in  writing, 

After  citation  to  representative   of  de- 
fendant, judgment  by  default,  2148 
EXTORTION. 

See  "Fees." 
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Defined ;  punishment  of, 


3225 


391 


3266 


3265 


FACTORS. 

Taxes  on  commissions  of, 

Punishment  for  appropriating  princi- 
pal's cotton,  <kc.,  , 

For  permitting  fraudulent  sampling  of 
cotton, 

FACTS. 

See  "  Charges  to  Juries." 

FAMILIES. 

Certain  property  exempt  from  execution 
in  favor  of    See  "  Executions." 

See  "  Slaves ;"  see  "  Husband  and  Wife.' 
FEES  m  CIVIL   CASES. 

See  "  Costs." 

General  rule  as  to  fees. 

Clerks  and  sheriffs  to  keep  a  fee  book  and 
enter  all  fees  charged ;  clerk's  fee 
book  is  an  office  book, 

Fee  book  to  be  indexed, 

No  fee  to  be  charged  not  entered  in  the 
book. 

Fees  not  due  until  bill  of  items  is  pre- 
sented. 

Full  commissions  not  paid  unles-  the 
money  has  been  made  by  the  officer, 

On  stay  of  execution  after  levy,  half 
commissions  received, 

No  fees  to  be  demanded,  except  for  final 
record,  till  service  has  been  perform- 
ed. 

Clerk  to  make  out  bill  of  fees  on  request, 
and  no  charge  to  be  made  for  taxing 
costs, 

Four  times  the  amount  recovered  for  ex- 
tortion. 

Execution  against  plaintifi"  for  his  costs 
on  return  of  no  property  against  de- 
fendant; penalty  for  failing  to  pay 
over  costs, 

A  copy  of  the  bill  of  costs  to  be  indors- 
ed on  each  execution, 

Commissions  not  to  be  charged  on  costs, 

No  fee  shall  be  taken  unless  expressly 
allovi^ed  by  law. 

Fee  bill  of  officers  to  be  posted  in  their 
offices. 

No  fees  lawful  charged  during  the  time 
of  such  failure. 

Judge  of  probate  forfeits  fifty  dollars  for 
each  extra  charge,  and  indictable  al- 
so for  extortion, 

Book  of  fees  received  to  be  kept  open 
for  inspection, 

Solicitor  and  grand  jury  must  present 
offenders, 
J/'ees  of  certain  officers  in.  civil  cases. 

Of  clerk  of  circuit  court,  3043 

Register  in  chancery,  3044 

Clerk  of  supreme  court,  3045 

Judge  of  probate,  3046 

Sheriffs,  3047 

Attorneys'  "nd  solicitors'  tax  fee,  3048 

Justices  of  the  peace,  3049 

ConsUbles,  3060 


3051 
3052 


3053 


3054 


3055 


3056 


SQ51 


3058 


3059 


3060 


306] 
3062 


3063 


8064 


3065 


3066 


306*7 


3068 


FEES  IN  CRIMINAL  CASES. 
F'ees  of  certain  officers  in  such  case-t. 


3985 


3986 

3981 
3988 

3989 
3990 

3991 
399a 
399S 
3994 
3995 
3996 

399T 


Justices'  fees, 

In  indictable  cases  certified  to  circuit 
court. 

In  petty  offences  execution  Issues  against 
defendant, 

Constables'  fees, 

In  indictable  cases  certified  to  circuit 
court, 

Clerk  of  circuit  court  fees, 

Taxed  as  cost  and  paid  by  the  defendant 
on  conviction. 

Sheriffs'  fees. 

Taxed  against  defendant  on  conviction. 

Coroners'  fees. 

Certified  to  circuit  court ;  how  paid. 

Solicitors'  fees. 

Attorney  general's  tax  fee  in  supreme 
court, 

General  provisions  as  to  such  fees. 

If  the  duty  be  performed  by  another,  he 
entitled  to  the  fee,  399S 

Not  to  apply  to  judges  or  chancellors,      3999 

No  fee  to  be  charged  not  expressly  au- 
thorized by  law,  400O 

No  compensation  for  custody  if  prisoner 
escapes,  4001-2 

Sheriffs'  and  jailors'  accounts  examined 
and  proved  in  open  court, 

Accounts  so  certified  passed  by  comp- 
troller, 

Fee  books  and  bills  of  costs  to  be  kept 
by  officers, 

FEE  SIMPLE. 

Conveyances  of  lands  construed  as  pass- 
ing unless  restricted. 

Fees  tail  converted  into, 

FELONY. 

See  "  Offences,"  "  Criminal  Prosecu- 
tions." 

An  offence  punishable  by  death  or  peni- 
tentiarv, 

FEMES  COVERT. 

See  "  Husband  and    "Wife,"  "  Dower," 
'  Conveyances,"   "  Married  "Women." 
-      FENCES. 

Lawful  enclosure  defined ;  owner  not  lia- 
ble for  trespass  by  cattle  except  in 
such,  1099- 

Damages  for  injury  to  cattle  if  fence  not 
a  lawful  one,  1101 

Penalty  for  setting  stakes,  except  in  law- 
ful fence,  1101 

Damages  for  trespass  of  cattle  over 
lawful  fence,  1102 

Proceedings  to  recover  damages,  1103— i 

Partition  fence  between  improved  lands 
at  joint  expense,  1105 

If  put  up  bv  one,    value  of  how  asses- 
sed,        ■  1106-7-8 
FERRIES. 

See  "  Bridges,  Causeways  and  Ferries.' 

Taxation  of, 

FL  FA. 

See  "  Executions." 


4003 


4004 


4005 


129» 
1300 


3071 


-1100 
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FINANCES  OF   THE  STATE. 

See  "  Comptroller,"  "Treasurer,"  '-Tax- 
ation." 

FINES. 

See  "Forfeitures;"  see  "Clerk  Circuit 
Coui't;"  see  "Criminal  Prosecutions, 
General  Provisions,"  "  Contempts." 

Fines  and  forfeitures  in  state  cases  to  go 
to  the  county, 

Assessed  by  jury, 

Judgment  may  be  confessed  for,  with 
security. 

Additional  imprisonment  for  failure  to 


'Writ  of  restitution  and  judgment   for 

I     rent  on  affirmance,  2867 

Tried  before  a  justice  of  the  precinct  or 

I     mayor  of  a  city,  2868 

Defaulting  witness  may  be   fined   one 

:     hundred  dollars.  2869 

[Judgment  for  the  fine  not  absolute  till 

'     after  notice,  2870 

3619:Fees  of  sheriff,  constable,  and  witnesses,  2871 

3620  FORDS. 

May  be  crossed  at  .i  ferry,  Ac,  without 

3624;     toll,  1202 


1827 

1934 
1935 
1936 


FOREIGN  ADMINISTRATOR. 

pay  fine  and  costs,  3625-6j]3.^1^m>g^  after  payment  of  debts  of  fo)'- 

Discharge  from  under  insolvent  debtor's  eigner,  may  be  paid  to, 

oath,  _,         .       36-7 1 ■\Yijpy  jjijQ^gJj  tQj.ycgjye  pj.Qp^j.ty  or  col- 

Payment  of  fine  no  bar  to  additional  im-     ^     I     lect  debts  due  deceased, 

prisonment,  _     3628j]yjygt  g^ow  compliance  with  the  law. 

Imprisonment  in  certain   cases  only  in  j  Amount  of  bond,  how  determined, 

default  of  payment  of,  _  3629|j)g]jygj.y   ^f  property,  or   payment   of 

Sheriff  returns  statement  of  receipt  of  \     debt  to,  a  discharge,  1937 

for  county,  |?82j  FOREIGN  STOCK. 

Penalty  for  failure  to  do  so,  ^82|'pj^gg  ^^^  j^gj^j  j^^  this  state,  391 

Governor  may  remit  fine,  3699j      FOREIGN  BILLS  OF  EXCHANGE. 

FIRE  HUNTING.  'See  "  Bills  of  Exchange." 

Penalty  for;  double  damages  for  cattle  ^       \  FOREIGN  CORPORATIONS. 

killed  in,  1 1^^  3-14iggg  "Taxation  of  Corporations  ;"  "Banks 

Penalty  for  by  slave,  1017j     and  Banking." 

FISCAL  "iEAR.  ,  Taxes  on  premiums  of. 

Ends  on  thirtieth  September ;  statement  ^^    j  Attachments  may  issue  against, 

of  expenditures  of,  published, 

FISH. 

See  "  Inspection  Laws." 

FLORIDA. 
Boundary  between  this  state  and, 

FLOUR. 
See  "  Inspection  laws." 

FOLLOWING. 
Defined  as  used  in  the  Code, 


571-21 


391 
2513 


3397 
3690 

3691 


FORFEITURES. 
See   "Fines,"  "Jurors,"    "Witnesses," 
I     "  Bail." 

lOf  imdertakings  to  keep  the  peace,       3 
■'■  *  |0f  undertakings  to  appear  at  adjourned 
examination, 
■When  forfeiture  absolute  at  first  term, 
I  Conditional  judgment   against    default- 

51     ing  witness  or  defendant, 

FORCIBLE  ENTRY  AND    UNLAWFUL  !^'''^>tice  of  the  judgment;  when  executed 

DETAINER.  '     ^^'^  returned,  3692-3 

Justice  has  coo-uizauce  of;  defined,  2850-51-2iParties  excused  on  cause  sliown,  and  no 
Terms  for  years  and  all  other  estates  in  ;     costs  if  excused,  _  3695-6 

-  ■     -    -    -  2853iT^^o   notices   not  found,  equivalent  to 

judgment ;  excuse,  when  heard,         3697-8 
2854J  FORGERY. 

iSee  "  Offences  against  property." 
'Of  pass  for  slave,  felony,  3129 

ed,  2855-6;Of  certificates,  notes,  or  other  evidences 

Writ  of  restitution  executed  by  sheriff,  of  debt,  3151 

and  judgment  for  costs,  if  plaintiff  sue-  ;0f  checks  on  banks ;  piecing  bank  bills ; 

ceeds ;  against  plaintiff,  for  costs,  if  uttering  forged  bills,  3152-3^ 

cast,  2857-8',Of  bills ;  acknowledgments  on  probate 

Estate  or  title  not  in  issue ;  possession  of  deeds, 

of  three  years  bars  recovery,  2859-60jOf  seal  of  the  state,  or  of  a  court. 

Testimony,   by   witnesses   and    dejjosi-  j  Misdescription  of  instrument  Avithheld, 

tions,  2861 1     immaterial, 

j  Altering,  forging,  or   destroying  office 

papers,  records,  &c., 
[Forging  bonds   and   other  instruments 
2863      not  already  mentioned. 


land  included. 
Justice  to  issue  notice  to  defendant  on 

complaint  made. 
Notice,  how  served ;  issue  made  up,  and 

if  defendant  absent,  not  guilty  enter- 


Two  hundred  dollars  penalty  for  failure 
to  execute  process  in  such  cases. 

Proceedings  under  this  article  no  bar  to 
other  suits. 

Appeal  allowed  on  giving  bond,  and 
case  tried  anew, 

Writ  of  restitution  not  superseded  with- 
out security  for  rent. 

Papers  returned  to  court  as  in  other  ap- 
peals, 


2864 


2865 


2866 


3155 
3156 

3525 

3157 

3158 
Making  false  certificate;  punishable  as,  3159 
Counterfeiting  coin ;  having  it  in  posses- 
sion, 3160-1 
Making  or  engraving  bank  plates,  3162-3 
Other  forgeries  not  provided  for ;  forge- 
ries in  the  third  degree,  3164 


INDEX. 


7m 


1550 


1551 
1552 


1553 


1554 


1555 


1556 


Punishment  of  the  different  degrees  of 

forgery,  3165-6 

Alteration  or  obliteration,  to   defraud, 

punislied  as,  316*7 

What  instruments  subjects  of  forgery,      3168 
For2:ery  of  printed  sisi'natures,  3169 

FRAUDS  AND  PERJURIES,  STATUTE 

OF. 
See    "  Public  Lands,"  see  "  Couveyan- 

ces.'' 
Conveyances    in  trust   for   grantor    of 

chattels,  <fec.,  void  as  to  creditors, 
Certain   agreements,    ifec,    void   if    not 

written  and  signed. 
Memorandum  of  auctioneer  sufficient, 
Representations  of  another's  credit,  (fee, 
to  be  written,  in  order  to  support  an 
action. 
Conveyances  to  hinder,  delay,  or  defraud 

creditors,  void. 
Void  as  to  creditors,  if  any  benefit  re- 
served to  grantor. 
Assignments  enure  to  the  benefit  of  all 
the  creditors, 
FREE   BANKING  INCORPORATIONS. 
Mode    of    establishing ;     engraving    of 

notes,  1373-4 

Comptroller    to    countersign   notes    to 

amount  of  stock  deposited,  1375 

Amount  of  stock ;  notes  signed  and  pay- 
able at  their  office,  1376-7 
Stock  held  as   security  for  the  notes ; 

comptroller  holds  plates  and  dies,     1378-9 
Felony  in  comptroller  to  issue  excess  of 

notes;  stock  Umited,  1380-81 

Certificate  to  be  acknowledged  and  re- 
corded ;  its  contents,  1382 
Banking    powers;    officers    of;    stock, 
how  transferred  ;  personal  property, 

13 
Name,    how    changed,     and  stock    in- 
creased ;  process  against  it  by  name 
contracts  of  to  be  in  writing. 
On  return   of  "no   property" 

scire  facias  to  members. 
Process,    how    served     on ;     members 
partners,  if  not  regularly  authorized, 
may  hold  real  estate  for  certain  pur- 
posos;  how  conveyed,  •         1390-1 

Interest  of  member  only  subject  to  exe- 
cution against  him. 
Protest  of   notes,  and  notice  to  comp- 
troller, 
On  protest  of  one-tenth,  commission  to 

settle  their  affairs. 
Any  one   injured  may  sue  on  commis- 
sioners' bond. 
Property,  effects,  &c.,  delivered  commis- 
sioners, with  a  full  statement. 
Penalty  for  refusal  to  deliver  property. 
All  the    assets  vest  in   commissioners 

when  appointed. 
Applied  to  redeem  notes ;  publication  of 
commission,  1399- 

,  Stock  also  sold  to  redeem  notes ;  notes 


1403 


1404 


1405 


1406 
1407 


1408 


1409 


1410 


1412 


1413 


1417 


1418 


Money  received  applied  to  payment  of 
notes, 

When  all  but  one  per  cent,  paid,  assets, 
<fec.,  returned,  and  allowance  for  their 
services  made. 

Account  of  commissioners  audited  by 
judge  of  probate. 

Funds  remaining  after  two  years,  re- 
turned, 

Note  may  be  sued  on  afterwards, 

Felony  to  appropriate  the  effects  after 
commission  issues. 

Interest  on  stock  paid  to  association ; 
change  to  other  stock  allowed, 

Statement  annually  made  to  comptroller 
on  oath ;  published. 

On  failure  to  return  statement,  suspend- 
ed and  commission  to  issue, 

Stock,  notes,  and  property  assessed 
with  taxes. 

Rate  of  taxation ;  notes  receivable  for 
public  dues  until  failure,  1414-15 

Use  of  bills  of  foreign  banks  restricted,    1416 

Notes  due  on  demand ;  penalty  for 
usury. 

Lists  and  residence  of  stockholders  filed 
annually. 

Defaced  notes  cancelled ;  issue  of  notes 
without  authority,  punished,  1419-20 

Right  of  amendment  or  rejjcal  reserved 
by  the  state  ;  expenses  of  commission 
paid,  1421-2 

Fees  of  judge  of  probate,  1423 

FREE  COLORED  MARINERS. 

List  of  sent  to  mayor  on  arrival  of  ship,  1005 

Bond  also  given  for  their  remaining  on 
board,  <fec. 

In  case  of  illness,  taken  to  hospital. 

In  default  of  bond,  impiusoned  tiU  ves- 
sel sails. 

Captain  to  pay  expenses  and  carry  them 
away, 
1385-6]Discharged  and  warned  to  leave,  if  not 
igainst,  I     carried  off, 

1387 1  Imprisoned  in  penitentiary  for  foilure  to 
leave. 

Fees  of  officers,  1052 

FORTHCOMING  BONDS. 

Property  restored  on  bond  to  return  it 
at  sale  day,  2467 

1392  Execution  issued  on  i-eturn  of  forfeiture,  2468 

Not  to  be  received  from  defaulting  offi- 
1393j     cers,  2469 

j  Value   of  property  destroyed   or  lost, 
1394,     tendered  in  discharge, 

I  FREE  NEGROES. 

1 395 |Not  permitted  to  come  to  or  remain  in 

I     the  state, 
1396:  Warned  by  sheriff",  (fee,  to  leave;  penal- 
13971     ty  for  delay. 

Penalty  for  presence  at  unlawful  assem- 
1398|     bly  of  slaves, 

jNot    allowed  to  retail  liquors;    exccp- 
•1400      tions,  1036-7 

I  Furnishing  pass  to  a  slave  ;  penalty,         1038 


-4 


1046 
1047 

1048 

1049 

1050 

1051 
3-4 


2470 


1033 


1034 


1035 


received  for  their  debts,  1401-2[Felony  to  aid  slave's  escape,"  1039 

.Returns  made  and  money  paid  comp-  To  leave  the   state   on  discharge  from 

troller,  1402{     penitentiary,  1040 
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Trading  with  slave ;  visiting  slave  ;  pen- 
alty, 1041-2 

Receiving  visit  from  slaves ;  preaching 
to  -without  license,  1043-4 

FUGITIVES  FROM  OTHER  STATES. 

See  Con.  U.  S.,  page  20,  §  2,  art.  4th. 

Delivered  up  on  demand  of  executive,       3824 

Justice  issues  warrants  for ;  proceedings 
on  examination,  3825-6 

Committed  to  allow  reasonable  time  for 
requisition,  3827 

Bailed  for  bailable  offence  ;  in  default  of 
requisition,  discharged,  3828-9 

Jail  fees  in  advance ;  forfeiture  of  bond 
returned,  _  3830-1 

If  no  requisition  on  expiration  of  time,    3832 

Governor  may  deUver  up  person  pros- 
ecuted or  imprisoned  here,  3833 

Sheriff,  coroner,  <tc.,  to  execute  govern- 
or's warrant,  3884 

Arrest  iu  any  part  of  state  ;  aid  to  offi- 
cer, 3835 

Warrant  executed  as  other  warrants  of 
arrest,  3836 

Jailers  must  receive  and  keep  such  pris- 
oners, 3837 

GAMING  AND  WAGERING  CON- 
TRACTS. 

Void,  and  money  paid  on  recoverable,      1562 

Money  lost  on  recovered  by  any  one  for 
the  loser's  wife  and  children,  1563 

One  judgment  bars  another  suit ;  win- 
ner may  be  garnisheed,  1564-5 

Judgment  or  garnishment,  bar  each  oth- 
er, 1566-7 

Loser  a  competent  witness ;  defendant 
may  deny  on  oath,  1568-9 

Case  then  to  be  proved  as  in  other  suits,  1569 

Either  party  examined ;  not  j^roseeuted 
ou  answer,  1570 

GAMING  IN  PUBLIC  PLACES. 

Punished  by  fine ;  character   of  indict- 
ment for,  3243-4 

Punishment  of  tavern  keepers,  &c,  for 
permitting  on  their  premises,  3245 

SoUcitors  may  summon  witnesses  before 
grand  jury,  3246 

Witness  required  to  answer ;  contempt 
to  refuse  to  answer,  3247-8 

Playing  cards  with  slaves;  betting  with 
minors ;  penalty,  3255-6 

GAMING  TABLES. 

Keeping    or    exhibiting,    punished    by 
penitentiary,  3249 

Suspected  gamblers  ai-rested  and  held 
to  bail,  3250 

Fine  of  one  hundred  dollai's  for  betting 
at,  3251 

Indictment  sufficient,  without  describing 
game,  3252 

Owner  of  house  permitting  it  to  be  kept, 
fined,  3253 

GARNISHMENT. 

On  judgments.     See  "  Attachments." 

Issued  ou  affidavit  of  plaintiff  or  agent,    2471 

Stockholders  of  insolvent  corporations 
garnisheed,  2472 


32-8 


173 


Same  proceedings  on  as  in  attachments,  2478 
GATES. 

Court  may  allow  across  pubhc  roads,  on 
river  bank,  1177 

GENERAL. 

See  "  Adjutant,"  "  Quartermaster." 
GENERAL  ASSEMBLY. 

See  "  Elections  by,"  see  "  Senatorial  dis- 
tricts," "  Counties,"  "  Apportion- 
ment," "  Public  Printing." 

Constitutional  provisions  respecting,  pp. 

32  to  36 

Amendment  of  the  constitution,  48 

Its  regidar  sessions  biennial;  elections 
by,  how  conducted, 

iMembers  and  senators  of  elected  by  the 
people. 

Papers  of  after  adjournment  deposited 
Avith  the  secretary  of  state. 

Engrossed  laws,  &c.,  when ;  jDapers,  how 
filed. 

Secretary  to  give  a  receipt  for  the  pa- 
pers, 41 

Oath  of  members,  how  administered,  42 

Pay  and  mileage  of  members,  what,  and 
how  certified,  43-4-5 

Officers  of;  their  oaths,  how  adminis- 
tered, <fec., 

Assistant  clerks  and  secretaries, 

Pay  of  officers  of,  how  certified. 

Laws  and  journals,  how  distributed. 

Copies  sent  to  judge  of  probate, 

Governor  to  give  notice  of  vacancies  to 
be  filled  by  it, 

GEORGIA. 

Boundarj'  between  Alabama  and, 
GINS  AND  COTTON. 

See  "  Cotton." 

GIFTS. 

See  "  Conveyances." 

Parol  gifts  imperative  without  posses- 
sion, 

GOVERNOR. 

See    "Pardons,"   <fec.,  "Penitentiary." 

See  Con.  Ala.,  art.  4.,  p.  36. 

Elected  by  the  people ;  when  elected,     173-4 

Employs  counsel  to  defend  jurisdiction 
of  the  state, 

When  authoiized  to  cede  jmisdiction  to 
United  States. 

Allots  rooms  in  the  capitol  to  officers, 

Employs  a  private  secretaiy;  pay  of 
secretary. 

Appoints  commissioners  of  deeds,  &c., 
in  other  states, 

Governors  oath;  his  salary  two  thou- 
sand five  hundred  dollars. 

Makes  proclamation  of  special  elections 
to  congress. 

Returns  of  elections  of,  made  to  speaker 
of  the  house. 

Has  easting  vote  for  electors  of  presi- 
dent, (fee.. 

Obtains  lists  of  public  lands  sold  annu- 
ally, forjudge  of  probate. 

Contracts  for  printing  reports  when  no 
reporter  employed,  589 


38 


39 


46 
47 
48-9 
96 
97 

168 

16 


1297 


20 


51 


52 


53-4 


192 


235 


342 


434 
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Appoints  to  vacancies  in  solicitor's  of- 
fice, 

President  of  board  of  trustees  of  univer- 
sity. 

To  ratify  or  reject  inspection  laws, 


I  Guardians  sue  in  their  own  names  for 
7221     ward's  benefit, 

i  Removal  of  guardian  by  judge  of  pro- 
842 j     bate;  causes,  <fec., 
85  3  j  Penalty  for  fiiilure  to  make  settlement, 


Appoints  commissioners  of  pilotage,  899-900|Settlements  by,  made  as  by  executors 


Directs  i)roceedings  against  banks  not 
paying  specie, 

GRACE,  DAYS  OF. 
See  "  Bills  of  Exchange." 

GRAND  JURY. 

See  "  Jury." 

GRANT. 

Warranty  implied  from  use  of. 

By  the  state  made  by  patent ;  recorded 
by  secretary  of  state,  1350-1 

Patents  issue  on  payment  of  the  pur- 
chase money. 

To  be  recorded,  and  copies  evidence, 
GUARDIAN  AND  WARD. 

See  "Lunatics." 

Court  of  probate  has  jurisdiction  of  set- 
tlements with, 

Guardians  appointed  by  judge  of  pro- 
bate of  minor's  county. 

Ward  over  fourteen  years  rnay  choose 
a  guardian, 

Father  has  the  preference ;  if  not  guar- 
dian, has  the  custody  of  the  ward. 

Father  appoints   by  will;  mother  has 


2036 

2037 
2038 

2039 


and  administrators, 
938jOrders  and  decrees  against,  enforced  by 

attachment,  etc.,  2040 

Settlements  corrected  in  chancery,  with- 
in two  years  after  ward's  majority,      2041 

GUNPOWDER. 

See  "Magazines." 

jgj^jNot  to  be  stored  in  large  quantities  in 

]     towns,  1118 

Magazines  for    storage    established  in 
towns  ;  in  Mobile,  1119-20 

13521  GUARDS. 

1353|See  "Jails  and  JaUors,"  "Penitentiary." 

I  HABEAS  CORPUS. 

ISee  "Bail,"  "Jails  and  Jailors,"  "Crimi- 
67o!     nal  Pi-osecutions." 

j  Who  entitled  to  the  benefit  of,  in  state 
20121     courts,  3708 

Prisoners  under  process  of  United  States 
2013!     courts,  when  denied,  3709 

If  prisoner  confined  privately,  any  jus- 


20141     tice  may  issue,  3710 

When  issued  by  judge  of  probate,  3710 

custody  of  child  under  fourteen  years,  2015  When  by  chancellor  or  circuit  judge,         3710 

Judge  of  probate  appoints  guardians  for  Application  made  to  nearest  judge  or 

idiots,  (fee,  2016      chancellor,  3711-12 

Sheriff  appointed  when  no  suitable  per-  iContents  of  the  application  for ;  how  re- 

son  will  act,  2017;     turnable,  3713-14 

Bond  and  security  required  of  guardians,  2018, Form  of  the  writ ;  description   of  pris- 

Renewal   of  bond;  additional  security,  !     oner,  3715-16 

when  required,  2019i  Writ  not  to  be  disregarded  for  want  of 


Bond  to  be  approved   by   and   filed   in 

ofiice  of  judge  of  probate,  2020 

Guardian  returos  an  inventory  ;  annual 


settlements  made. 


Final  settlements  made  on  ward's  ma 
jority  or  marriage. 

To  lend  ward's  moneys  at  interest,  tak- 
ing good  security. 

Judge  may  direct  ward's  estate  to  be 
kept  together. 

He  may  allow  him  to  hire  ward's  slaves 
at  valuation. 

If  income  not  sufficient,  estate  sold  for 
ward's  education. 

Terms  of  the  sale,  notice  and  confirma- 
tion of  by  court, 

Sale  for  re-investment,  when  allowed. 

Guardian  cited  to  make  settlements;  re- 
moval on  failure. 

Removal  of  ward  and  his  estate  to  an- 
other state,  when  allowed. 

Removal  of,  when  guardian  and  ward 
both  non-residents, 

Compliance  with  the  law  proved,  before 
order  of  removal. 

Order  of  delivery  to  foreign  guardian 
discharges  representative, 

Removal  of  ward's  estate  to  another 
county  ;  change  of  jurisdiction, 


form,  3717 

Precept  to  take  the  prisoner's  body  also 
issues,  3718 

021-2 ]To  be  dealt  with  when  produced  under 


3719 


3720 
3721 


as  on  return  of  writ, 
2023!Notice  to  be  given  to  party  having  an 

interest, 
2024'Notice  to  the  solicitxjr,  when  held  under 

j     criminal  charge, 
2025lSubpoenas,  by  whom  issued  and  how  ex- 

[     ecuted,  3722-3 

2026|Habeas  corpus  served  by  sheriff  or  con- 

I     stable,  3724 

2027|Mode  of  service ;    in  case   of  conceal- 

I     ment,  3725-6 

2028!  Return,  by  whom  and  when  made  ;  con- 
20291     tents,  3727-8 

Return  sworn  to ;  prisoner  to  be  pro- 
2030j     duced,  3729-30 

If  prisoner  sick  or  infirm,  proceedings,  3731 
2031jCoutest  of  facts  stated  in  return  and 

I     trial,  3732 

20321  Examination,  when  adjourned;  disposi- 

I     tion  of  prisoners,  3733-4 

2033[Forfciture  of  bail  by  party  bailed  under,  3735 

jif  offence  charged  bailable,  may  be  bail- 
2034'     ed,  Ac,  3736 

(Unreasonable  bail  required  in  civil  cases 
2035 1     reduced,  3737 
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SheriiF  may  discharge  on  giving  the  re- 
quired bail, 

Recognizance,  to  whom  returned, 

Prisoner,  when  to  be  remanded, 

Sentences  and  orders  of  courts,  and  jus- 
tice of  commitment  for  contempt  not 
to  be  inquired  into. 

United  States  soldiers  and  sailoi-s,  or  fu- 
gitives from  other  states  not  discharg- 
ed under. 

Right  of  freedom  of  those  held  as  slaves 
not  determined  under. 

Cases  in  which  discharged  from  custody 
under  judicial  process. 

The  court,  judge,  or  chancellor  may  bail 
in  bailable  cases, 

Provisions  when  commitment  is  irregu- 
lar. 

After  dischai'ge  under,  not  to  be  arrest- 


I  Value  not  to  exceed  five  hundred  dol- 
3738;     lars ;  value  how  settled,  2463 

3739;  HOMICIDE. 

3740  See  "Murder,"  "Manslaughter." 

HORSES. 
;See  "Estrays,"  "StaUious." 

3741  Tax  on,  391 
:  Horse  steahng,  buying  stolen  horses,    3180-1 

HOSPITALS. 
3742iHow  estabhshed;  nuisances  to  health, 

how  abated,  956-7-8 

3743; Strangers  with  contagious  diseases ;  how 

disposed  of,  957-8 

3744!Quarantine  ground  and  rules  of;  how 

I     established,  959-60-1 

3745, Penalty   for   breach   of;    vessels,   how 

i     quarantined,  962-3 

3746 j  Refusal  of  captain  to  answer  health  of- 


ficer, 964 

ed;  penalty,  3747-8; Penalty  for  breach  of  quarantine  order. 

Penalty  for  failure  to  give  copy  of  war-  i     for  escape  from,  965-6 

rant  on  demand,  3749-50: Land  travelers,  when  quarantined,  967 

Penalty  for  refusing  to  receive  or  obey  j  Expenses  of  quarantine,  how  paid,  968 

writ,  375l!Fiues  paid  to  town  ;  town  defined,         969-70 

Attachment  for  such  cause,  to  whom  di-  Free  colored  mariners,  when  taken  to,     1047 

rected,  3752 1  HOUSES  OP  AVORSHIP. 

Changing  custody  to  elude  writ,  penalty  iSee  "Religion." 

for,  _      ■  3753j 

Default  of  witnesses ;  proof  and  tax  of  !See 

witness  fees,  3754—5! 

Costs,  on  whom  imjxised,  3756;See  "Fire  Hunting,"  "Sunday." 

Fees  of  officers;    execution    for   costs,  ,  HUSBAND  AND  WIFE. 

how  returnable,  3757-8-9;See  "Marriage." 

Guards,  penalty  for  refusing  to  act  as  ;  ; Husband  not  liable  for  wife's  debts  be- 

pay  of  sheriff,  3760-1-2      fore  marriage  ;  she  may  be  sued  at 

law  alone  for  them,  1981 

Wife's  property  secured  to  her  separate 


HOTCHPOT. 

Advancement,"  "Distribution." 
HUNTING  UNLAWFULLY. 


HABERE  FACIAS  POSSESSIONEM, 

See  '^Real  Actions." 

Form  of  the  writ,  page  44  6. 

HALF  BLOOD. 

See  "Descents  and  Distributions." 

Not  distinguished  from  whole,  except 
when  the  inheritance  comes  from  one 
side. 

Whole  jjreferred  in  grant  of  administra- 
tion, 

HARBOR  MASTER. 

See  "Port  and  Harbor  of  Mobile." 

To  notify  sheriff  of  ai'rival  of  free  colored 
mariners, 

HARBORING  SLAVES. 

Punished  by  fine  and  imprisonment,  or 
penitentiary, 

HEALTH,  PUBLIC. 

See  "Hospitals,"  "Quarantines,"  "Phy- 
sicians," "Unwholesome  Provisions," 
"Nuisances," 

HEIRS. 

See  "Descents  and  Distributions,"  "Con- 
veyances," "Rule  in  Shelly's  Case." 

Take  as  tenants  in  common, 

HIGHWAYS. 

See  "Roads." 

All  navigable  streams  are  pubKc  high- 
ways, 

HOMESTEAD. 

Exempt  from  levy  and  sale  under  execu- 
tion, 


use. 


198^ 


Husband  is  trustee  and  enjoys  the  pro- 
fits, but  they  are  not  liable  for  his 
debts. 

Property  of  wife  conveyed  only  by  deed 
in  writing,  signed  by  herself  and  hus- 
band, attested  by  two  witn(?sses, 
,  gwpiProceeds  of  sales  subject  to  same  trusts,  1985 

{Husband's  receipt  a  good  discharge,         1986 

i  Husband  and  wife  both  liable  for  family 
supplies, 

Wife's  property  sold  under  such  judg- 
ment by  order  of  court, 

She  to  have  notice  of  such  motion, 

Husband  takes  half  her  estate  if  she  dies 
intestate, 

Wife  having  certain  separate  estate,  ex- 
cluded from  dower, 

She  only  takes  enough  to  make  her  es- 
tate equal  to  the  portion. 

Separate  estates  acquired  before  first 
March,  1848,  subject  to  same  rules, 

Husband  removed  from  the  trust  by 
chancery,  when  unfit, 

Decree  of  removal  makes  wife  a  feme 
sole, 

Injunction  granted  to  protect  the  prop- 
erty pending  the  suit, 

All  property  received  since  first  March, 
1848,  embraced, 


1576' 


1048 


3126 


1588 


1205 


1983 


1984 


1987 

1988 
1989 

1990 

1991 

1992 

1993 

1994 

1995 

1996 


1997 


2462 1  When  joined  as  parties  in  action  at  law,  2131 
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Protection  to  wives  and  families  against  im 
providence  or  intcmperaiice  of  the  hnshand 
or  father. 

Protection  claimed  by  bill  in  chancery,     1998 

Trustee  appointed  on  proof  or  admission 
of  charges,  1999 

Management  and  disposition  of  the  prop- 
erty, 2000 

Security  required  t)f  husband,  pending 
suit,  2001 

On  proof  of  reformation  property  res- 
tored, 2002 

On  petition,  wife  alloAved  to  retain  her 
earnings,  2003 

Decree  making  her  feme  sole  as  to  her 
acquisitions,  2004 

Proceedings  determined  at  first  term,      2005 
Voluntary  reparation   of. 

Custody  of  children  settled  by  decree  of 
chancellor,  on  petition,  2006 

Mode  of  conducting  trial ;  protection  of 
children  pending  suit,  2001 

IDIOTS. 

See  "Guardians,"  "Lunatics,"  "Court 
of  Probate." 

ILLEGAL  VOTING. 

See  "Elections." 

Penalty  for  voting  out  of  county,  or  with- 
out qualification,  355 

For  voting  more  than  once  at  same  elec- 
tion, 356 
IMPROVEMENTS. 

See  "Real  Actions." 

Tenant  suggesting  adverse,  possession  of 
three  years  paid  for,  2203 

On  public  lands  may  be  sold,  1561 

IMPRISONMENT  ON  CONVICTION. 

See  "Jails,"  "Penitentiary,"  "Insolvent 
Debtors,"  "Habeas  Corpus." 

Court  fixes  imprisonment,  if  not  provi- 
ded otherwise,  3621 

In  penitentiary,  only  inflicted  by  express 
authority,  3622 

If  no  term  fixed,  may  be  imposed  for 
life,  3623 

Imprisonment  for  fine  and  costs,  3625 

In  addition  to  the  time  fixed  by  law,        3626 

Payment  of  fine  no  bar  to  additional  iiu- 
prisonment,  3628 

In  misdemeanors,  punished  by  fine  by 
the  Code,  no  imprisonment  if  fine 
paid,  3629 

Effect  of  sentence  to  penitentiary,  if  for 
hfe,  3636-7 

INCEST. 

Defined,  punished  by  penitentiaiy,  3234 

INCORPORATIONS,  MODE   OF  ESTAB- 
LISHING. 

See  "Free  Banking,"  "Religion  and  Ed- 
ucation," "Towns,"  "Roads,"  "Man- 
ufacturing," "Corporations,"  "Foreign 
Corporations." 

Acts  chartering  continued  in  force  by 
the  Code,  10 

INCOMES. 

Of  officers  of  corporations  and  public 
officers,  tax  on,  391 

Professional,  tax  on,  391 


Penalty  for  not  keeping  an  account  of,       392 
INDEMNIFYING  BONDS. 

See  "Attachment,"  "Execution,"  "Smn- 

mary  Judgments." 
Required  by  slieriff  before  levy  in  case 

of  doubt,  refusal  waives  lien,  2444-5 

INDIANS. 
Not  competent  witnesses  against  whites,  2276 
Consideration   of  claim  against,  to   be 

proved  by  two  witnesses,  227*7 

INDICTMENTS. 
See  "Jury." 

Forms  of,  pages  698  to  709,  appendix. 
Prisoner  entitled  to  copy  of  in  capital 

cases,  3576 

Definition  of;  distinction  between  and 

presentments  abolished,  3497-8 

Twelve  to  concur  to  find  a  bill,  indorsed 

and  signed  by  foreman,  3499 

Name  of  pi-osecutor,   or  fact  that  there 

is  none,  indorsed  on ;  penalty,  3500 

Contents  of  the  indictment,  3501 

Form  of  the  indictment,  3502 

To  correspond  with  forms  in  appendix,     3503 
For  common  law  off"ences  as  at  common 

law,  3504 

Certainty  as  to  party  charged,  if  name 

unknown,  3505 

When  different  offences  may  charged  in 

same  count,  3506 

When  jury  believe  one  of  two  guilty 

intents  or  modes,  to  convict,  3507 

Conviction  under  when  one  of  two  re- 
sults (criminal)  has  been  effected,         3508 
Alternative  charge  of  intents  in  same 

count,  3509 

Means,  if  unknown,  may  be  so  alleged,    3510 
Time,  if  not  material,  alleged  generally, 

as  before  finding,  3512 

Unknown   facts,    if    not    material,    so 

cliarged,  3513 

Charge  of  commission  within  the  county 

sufficient,  3514 

Degree  of  certainty  required  in  state- 
ment of  the  act,  3515 
Presumptions  of  law  not  stated,                  3516 
Words  in  construed  as  in  their  popular 

meaning,  technical  excepted,  3517 

Words  of  statute  not  pursued,   defects 

in  form  immaterial,  3518-19 

Judicial  proceedings,  liow  set  out  in,         3520 
Statement  of  ownersliiji  of  joint  prop- 
erty, 3521 
Intent  to  injure  or  defraud  stated  gener- 
ally,                                                          3522 
Special  terms  of  statute  embraced  by 

general,  3523 

Indictment  for  libel ;  misdescription  in 

forgery,  when  immaterial,  3524-5 

Accessories  before  the  fact,  in  felonies, 

indicted  as  piiucipals,  3526 

Lost  indictments,  limitations  cease  to  rmi 

iigainst,  3527 

Entry  in  I'clation  to  ;  may  be  amended 

by  consent  of  defendant,  3528-9 

If  defendant  refuses,   hmitation  not  to 

run,  3530 

Entry  in  case  of  amendment  or  refusal,  3531 
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If  judgment  arrested  or  quashed,  ne-w  jMotion  to  dissolve  allowed  in  vacation 

indictment  preferred,   and  limitations  j     on  ten  days'  notice, 

not  to  bar,  3532;Appeals  allowed  to  the  supreme  court 

Entiy  of  record   in  such   case  ;   public  j     on  such  orders, 

place,  how  charged,  3533-4|Notice  of  injunction  of  judgment  maybe 

Of  presenting    and  filing    indictments    in\     served  on  an  attorney, 


court. 

See  "Arrest." 

How  presented  to  the  court,  amend- 
ment, 

No  entry  of  finding  made,  except  when 
defendant  in  custody  or  on  bail. 

Not  inspected  by  any  person  till  arrest 
made. 


Receivers  appointed  only  by  chancellor, 

'     notice  of  application  in  viication  to  be 
given  adverse  party, 
3535;Money  collected  before  notice  of,  to  be 

,     returned, 
3536  INLAND    BILLS. 

jSee  "Bills  of  Exchange." 
3537:  INQUISITION. 


2983 


2984 


2985 


2986 


2452 


Penalty  for  disclosing  before  arrest,     3538-9  jSee  "Lunacy,"  "Coroner's  Inquest." 


3540 


3541 


1296 


Not  quashed,  <fee.,  without  leave  of  court 

Defendant,  if  present,  ordered  into  cus- 
tody, 

INFANTS. 

See  "Limitation  of  Actions,"  "Mar- 
riage," "Guardian  and  Ward."  "Mi- 
nors." 

Conveyances  of  personal  property  to  be 
recorded,  if  parent  in  possession. 

Trusts  for  accumulation  for  permitted. 

When  wives  may  relinquish  dower. 

Betting  with  punished  by  fine  and  im- 
prisonment. 

Penalty  for  selling  poisons  to, 

Penalty  for  selling  liquors  to. 

Sue  by  next  friend,  and  defend  by  guar- 
dian, 

INFECTIOUS  DISEASES. 

See  "Hospitals." 

IN  FORMA  PAUPERIS. 

See  "Poor." 

INHERITANCE. 

Sgg  *'Dosc6nt^     <fec 

US' JUNCTIONS  AND  APPOINTMENT  OF 
RECEIVERS. 

Granted  only  by  chancellors  and  judges 
of  the  supreme  and  circuit  courts. 

Injunction  to  a  judgment  releases  errors, 

Bond  and  security  required  on  injunc- 
tion of  judgment. 

Bond  for  rents  required  on  injunction  of 
judgment  for  recovery  of  lands, 

In  other  cases,  to  pay  tlie  damage  in- 
curred is  required. 

Application  refused  by  a  circuit  judge 
not  to  be  renewed  to  another,  but  to 
a  chancellor  or  judge  of  supreme 
court,  and  if  then  refused,  not  to  be 
renewed. 

Application  not  made  to  supreme  court 
judge,  unless  refused  by  some  other 
judge. 

Refusal  to  grant  indorsed  on  the  bUl, 

Damages  granted  if  injimction  obtained 
for  delay. 

Bond  has  the  force  of  a  judgment  on  dis- 
solution of  the  injunction  of  a  judg- 
ment, and  execution  issues. 

Execution  for  costs  against  the  parties 

to  the  bond, 
If  injunction  dissolved  pending  the  suit, 
refunding  bond  required  before  execu- 
tion. 
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INSANE, 
Definition  of. 
Certain  property  of,  exempt  from  taxa 

tion. 
Asylum  for  established  by  act  1852. 
INSOLVENT  ESTATES. 
See    "Executors  and   Administrators," 

"Estates  of  Deceased  Persons." 
Order  of  payment  of  debts  of,  1741-1828 

1310 [Report  of  insolvency  filed  by  represent- 
13581     ative,  1829 

Statement  sworn  tf)  filed  with  report, 
3255J     its  contents,  1830-1 

3278 [Notice  given  by  publication,  and  day  set 
3281  j     for  hearing  the  report,  1832 

jTrialof  the  question;  issue  of  insolvency, 
21321     when  tried  by  jury,  1833-4 

ilf  verdict  found  against,  report  set  aside 
I     and  costs  taxed,  1835 

jCosts  when  report  is  sustained,  1836 

jBut  one  issue  to  be  made;  declaration 
I     of  insolvency,  1837-8 

INotice  of  such  declaration,  and  day  fixed 

for  settlement,  1839 

Creditors  nominate  administrator,  1840 

'Manner  of  voting  for;  in  presence  of  the 
2971]     court,  1841-2 

2972: Plurality   nominates;    appointment    to 

vacancy,  1843-4-5 

2973 [Former  letters  revoked  by  the  appoint- 

•     ment, 
2974'Claims  against  barred  if  not  filed  in  nine 

:     months  ;  affidavit  on  filing  claim, 
2975|Claims  of  infents,  <fec.,  excepted, 

Certificate  Avhen  oath  is  made  in  an- 
.     other  state, 

'Cei'tificate  when  made  in  another  for- 
!     eign  country, 
2976'Receipt  given  for  claims  filed,  date  of 

filing  indorsed,  1851 

■Docket  made  of  claims  filed;  allowed  if 
2977J     not  objected  to,  1852-3 

2978tObjections,  when  and  by  whom  made 
and  how  tried,  costs. 
Part  found  due  to  be  allowed,  costs. 
Settlement  to  be  made .  when  ordered 

after  nine  months. 
Debts  then  paid  rateably ;  other  settle- 
ments in  nine  months. 
Suits  against  representatives  continued 
I     till  report  of  insolvency  is  tried. 
Representative  may  plead  declaration  of 
2982      insolvency. 


2979 


2980 


2981 


1846 

1847 
1848 

1849 

1850 


1854 
1855 


1856 


1857 


1858 


1859 
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1863 


1864 


Judgment  then  certified  to  probate 
court, 

If  an  appeal  on  the  i-eport  is  pending, 
ease  continued, 

Claims  not  due  may  be  presented  and 
interest  deducted. 

If  allowed  after  partial  distribution,  take 
a  full  share, 

May  recover  from  those  who  have  re- 
ceived dividends, 

Payments  made  to  another  creditor  re- 
duces recovery ;  costs,  1865-6 
INSOLVENTS,  LIST  OF. 

See  "Tax  Collector." 

INSOLVENT  DEBTORS. 

See  "Bail." 

How  discharged  from  arrest  under  exe- 
cution, 2741 

Notice  of  application  foi'  discharge  given 

plaintiff,  2742 

And  to  solicitor  on  the  part  of  the  state,  2743 

Proceeds  of  effects  in  the  schedule  ratea- 
bly  divided. 

After  acquired,  property  liable  but  debt 
or  not  again  imprisoned, 

Return  of  schedule  and  sale  by  sheriff, 

Notice  to  debtors  on  insolvent's  schedule 

Proceedings  against  such  debtors. 

Discharged  on  denial  of  indebtedness, 
INSPECTORS. 

See  "  Penitentiaiy,"  "Elections." 

INSPECTORS    AND    INSPECTION 
LAWS. 

How  appointed  and  adopted  for  Mobile ; 
subjects  of  inspection, 

INSPECTORS  OF  ELECTIONS. 

See  "Elections," 

Of  general  elections  appointed  by  judge 
of  probate, 

By  sheriff  if  judge  fail;  notice  to  inspec- 
tors. 

Appointed  by  sheriff  at  special  elections. 

Fine  of  for  neglect  or  improper  conduct, 
INSURANCE  COMPANY. 

Tax  on  premiums  of  foreign. 

False  invoice  to  defraud;  false  protest,  3134-5 

Destroying  vessel  or  burning  building  to 
defraud,  '    3136-7 

INTEREST. 

Eight  per  cent,  the  legal  rate  ;  accrues 
on  breach  of  contract,  1519-20 

Judgment  and  decrees  bear  interest ; 
partial  payments  apphed  to,  1521-2 

Usurious  not  enforced,  and  if  paid  de- 
ducted from  balance  due, 

Notes  for  circulation,  of  one  dollar  or  less 
bear  ouehundred  per  cent., 

INTERPRETERS. 

Sworn  to  interpret  evidence  when  neces- 
sary, 

INTERROGATORIES. 

See  "Evidence,"  "Chancery." 
INTESTATES. 

See  "Descents,"  &c.,  "Executors  and 
Administrators,"  "  Estates  of  De- 
ceased Persons." 

ISSUE  OUT  OF  CHANCERY. 

See  "  Cbanceiy,"  page  535. 


2744 

2745 
2746 
2747 
2748 
2749 


853 


196 

197 
194 
359 

391 


JAILS,  JAILORS  AND  PRISONERS. 

See  "  Imprisonment  on  conviction," 
"Penitentiary,"  "Insolvent  Debtors," 
"Prison  Bounds,"  "Sheriff,"  "Bail," 
"Habeas  Corpus." 

Court  of  C.  C.  must  erect;  special  tax 
levied,  768 

Character  of  buildings ;  at  least  three 
apartments,  769 

Tax  levied  to  build  or  repair  jail ;  pen- 
alty for  neglect,  770-1 

Graud  jury  to  inspect  it,  and  prosecute 
commissioners  for  neglect,  772 

Who  to  be  imprisoned  in  county  jail,         3838 

Sheriff  is  jailor,  and  may  appoint  a  depu- 
ty, 3839 

Separate  apartments  kept  for  males  and 
females,  3840 

Jailor  to  file  and  keep  orders  of  commit- 
ment, 3841 

Successor  to  I'oceive  jail,  piisoners  and 
papers,  3842 

Punishment  for  refusal  to  deliver  to  him,  3843 

Jailor  supports  prisoners,  or  tliey  sup- 
ply themselves,  3844 

Penalty  for  permitting  liquors  to  prison- 
ers, 3845 

Convict  chargeable  with  jail  fees ;  addi- 
tional clothing,  3846-7 

[Guard  for  jail,  when  employed;  prison- 
ers seut  to  nearest  jail,  3848-9 

How  removed  to  secure  jail  Avhen  coun- 
ty jail  is  insecure,  3850 

Guarded  on  removal ;  removal  in  case  of 
fii-e,       _  3851-2 

Prisoner  in  failing  health ;  how  re- 
moved, 3853 

Guarded  on  such  removal;  United 
States  prisoners  not  removable,         3854-5 

Penalty  for  escapes  of  such  prisoners,       3856 

Court  furnished  with  a  list  of  prisoners,  3857 

Plaintiff  pays  fees  of  prisoner  under  civil 
process,  3858 

United  States  prisoners  to  be  received 
and  k^pt ;  penalty  for  escape,  3859-60 


1523 


1524 


275 


Marshal  to  pay  their  fees 
Jailor  to  supply  slaves  with  blankets. 
Jailor  refusing  to  receive  prisoner  into 
custody, 

JEOFAILS. 
See  "Amendments,"  "Pleading." 

JOINT  TENANTS. 
Survivorship  between  abohshed. 
JOINT  DEBTORS. 
See  "  Attachments." 

JOINT  OBLIGORS. 
See  "  Parties  to  suits,"  "  Abatement." 
In  notes,  <fcc.,  sued  singly  or  together, 
JOURNALS    OF    THE    GENERAL 

SEMBLY. 
See  "Laws  and  Journals." 

JUDGES. 
See  "  Courts  "  and  title  of  each  "  Court," 
"Justices;"  see  "Chancellors,"  "Elec- 
tions." 
Disqualified  from  trying  certain  causes, 
Salaries  of,  not  diminished  during  their 
term ;  Con.  Ala.,  page  40. 


3861 

3862 


3213 


2143 
AS- 


560 


766 
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Cannot  hold  office  after  reaching  the  age 
of  seventy  years ;  Con.  Ala.,  page  40. 

Election   and    terms  of    office  of;    see 
Con.  and  Am.  Con.,  page  40-49. 
Of  supreme  court. 

Five  judges,  (see  note) ;  elected  by  gen- 
eral assembly  for  six  years,  566 

Cannot  practice  as  attorneys,  739 

Are  trustees  of  the  University,  834 

Authority  of  tiie  judges ;  salary  twenty- 
two  hundred  and  fifty  dollars,  569-74 
Of  circuit  courts. 

Elected  by  people   of  the  circuit,  (see 
'•Circuits");  when  elected,  173-7 

Contest  of  election  of,  (see  "Elections,") 

326  to  333 

One  elected  for  each  circuit ;  term  of  six 


563 


564 
565 


years 


626 


Deduction  made  from  salary  for  failure 

to  hold  court,  638-9 

Salai-y  fifteen  hundred  dollars. 
Removal  from  circuit  vacates  the  office,     631 
Vacancies    fiUed    by    appointment  by 


governor, 


627 


Authority  of  judges  at  common  law; 
grant  writs  of  certiorari,  supersedeas 
and  mandamus,  injunctions  and  ne 
exeat,  629 

They  alternate  with  each  other,  630 

They  cannot  practice  as  attorneys,  739 

Mode  of  trying  cause  when  judge  incom- 
petent. 640 
Of  probate. 
See  "  Courts  of  Probate,"  "  Courts  of 
County  Commissioners";  see  "Execu- 
tors and  Administrators,"  "  Estates 
of  Deceased  Persons,"  "  Guardians," 
"Distribution,"  "Legacy,"  "Dower," 
"  Poor,"  "  Roads,"  "  Elections," 
"  Election  Precincts,"  "  Incorporation 
of  Towns  and  Religious  Societies," 
<fec.,  "  Free  Banking,"  "  Licenses," 
"Taxes,"  "  Estrays,"  "Marks  and 
Brands,"  "  Escheats,"  "  Weights  and 
Measures,"  "  Township  Schools," 
"Runaway  Slaves,"  "Salvage," 
"  Emancipation,"  "  Certiorai." 
Elected  by  the  people  of  the  county  for 

six  years ;  Am.  Con.,  page  49. 
Elections  held  on  first  Monday  of  May,      177 
Fees  of  judge  of  probate,  3046 

Compensation  of  for  tax  services,  500 

Receives  ninety  dollars  for  road  services,  11 86 
Cannot  practice  as  attorneys  in  certain 

cases,  _  '40 

Summary  proceedings  against  for  taxes 

collected,  2628 

JUDICIAL  POWER  OF  THE  STATE 
See  "  Impeachment." 
In  what  courts  vested  ;  see  Con.,  page 

39,  and  Am.  Con,,  48-9. 
Courts  and  officers  vested  with  judicial 

authority,  559 

Judges  disqualified  from  trying  certain 

cases,  560 

Summary  power  of  courts,  561 

Ordinary  powers  iucideut  to  all  courts,       562 


3036 

2366 
3366 
2367 

2475 


Punish  for  contempt,  to  enforce  author!- 

ty. 

Records  of  courts  not  to  be  removed 
from  county,  <fec.. 

Minutes  read  each  morning  in  open  court, 

Judges'  salaries  not  diminished  during 
their  terms;  Con.,  page  40. 

No  judge  to  hold  office  after  reaching 
the  age  of  seventy  years ;  Con.,  p.  40. 
JUDICIAL  ATTACHMENTS. 

See  "  Attachments,  judicial." 

JUDICIAL  CIRCUITS. 

See  "  Circuits." 

JUDICIAL  PROCEEDINGS. 

See  "  Actions,  civil,"  "  Chancery," 
"Criminal  Prosecutions,"  "Appeals," 
"Impeachments,"  "Justices  of  the 
Peace,"  "Courts  of  Probate,"  "Ex- 
ecutors and  Administi-ators." 
JUDGMENTS. 

See  " Summary  Judgments,"  "Justi- 
ces;" lien  of,  see  "Executions." 

Confession  of  releases  errors. 

When  taken  by  default  on  notes,  (fee, 
clerk  computes  interest, 

Also  damages,  if  on  a  bill  of  exchange. 

On  penal  bond  restricted  to  sum  due. 

Actions  on  and  decrees  barred  by  limi- 
tation of  twenty  years. 

In  same  com't  may  be  set  off  on  motion,  2242 
Revival  of. 

If  execution  issued  within  a  year  others 
issue  for  ten,  2418 

Scire  facias  if  none  issued  within  the 
year ;  presumed  satisfied  in  ten  years,  2419 

Last  section  not  to  apply  to  existing 
judgments. 

No  revival  by  scire  facias  after  twenty 
yeai's. 

Execution  without  revival  in  favor  of  ad- 
ministrator, de  bonis  non. 

Judgment  against  deceased  revived  only 
by  suit  against  representative, 
JURISDICTION. 

See  title  of  each  court,  "Jiistices." 

Of  the  state ;  its  extent  and  character, 
and  how  defended,  18-19-20 

Wlien  to  be  ceded  by  governor  to  United 
States,  23 

Of  counties  over  navigable  streams,  24 

Plaintiff  suing  for  or  recovering  less  than 
court's  jurisdiction  when  non-suited. 

All  liable  for  offences  in  this  state  not 
exclusively  belonging  to  the  United 
States  courts, 

Local  jurisdiction  belongs  to  the  county 
where  committed, 

If  commenced  without  the  state, 

Commenced  without  and  consummated 
within  the  state, 

Committed  in  several  counties ;  on  coun- 
ty line,  _        3364-5 

When  female  under  fourteen  carried  in- 
to different  counties,  3366 

Slave  stealing  or  inveigh'ng,  3367 

Stolen  property  brought  to  the  state,       3368 

[Stolen  in  one  county  and  carried  to 
another,  8369 


2420 


2421 


1926 


1930 


2365 
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3361 
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3489 


3490 


3491 


JURORS  AND  JURIES.  i  Discretion  as  to   affrays  and  assaults, 

See  "Bribery,"  "Forfeitures"  !     and  other  misdemeanors,  348*7-8 

Selection    of  grand  and  petit  jurors,  awe?, Each  juror  must  discover  all  oflfences 

their  compensatioii.  \     known  to  him, 

List  of  those  competent  to  serve;  how  |When  required  to  state  evidence  of  a 

made,  3436-71     witness, 

None  but  fit  persons  to  be  selected;  ex-  (Witnesses  before,  sworn  by  foreman  or 

empt  persons,  3438-9;     solicitor, 

Who  exempt  from  duty,  3440 1  May  apply  for  subpoena;  failure  to  at- 

List  of  those  selected  filed  with  judge  of  i     tend,  3492 

probate,  3441  Solicitor  attends  and  advises  grand  jury,  3493 

3442 1  What  evidence  admissible;  when  juror 
34431     charged,  3494-5 

3444 1  Deficiency   of  jurors,  how  supplied   in 

I     such  case,  3496 

3445  JURIES  IN   CIVIL  CASES;    GENERAL 
PROVISIONS. 


Names  folded  and  placed  in  a  box. 
Grand  juries;  when  drawn;  number. 
Petit  jurors  ;  their  number, 
Jurors  for  special  terms  for  unfinished 

business. 
For  trial  of  capital  felonies  at  special 

term. 
Manner  of  draAving  jurors, 
Persons  drawn  not  to  serve  again  until 

whole  list  drawn, 
List  of  grand  jury  delivered  to  clerk. 
Also  of  petit  juries  and  their  times  of 

service, 


3446 
3447 


3448 


Challenge  of  four  jurors  allowed  in  civil 

cases,  2262 

How  elected;  stiuek  jury,  when  allow- 
ed, 2262 
'■'■^'4^! Charge  of  court  to,  2275 
g^g^jjURIES  IN  STATE  CASES;  GENERAL 

Venire  for  grand  jury  and  petit  juries,  3451-2U  ..    -,.  ,  ^^?^^?|!^5^;. 

Contents  of  venire ;  how  served,  3453  |Copy  of  mdictment  and  list  of  jury  fur- 

Returned  by  meeting  of  the  court,  3454iT./"'^''^P'''«"f' '' ^"'^^i'  f^P^^al  charge,  3576 

Penalty  for  failure  to  attend,  3455 1?'"'  IJPP^'*^'  «"^^  ^  /^.S'^l^^'  J.^™'-^'  3577 

Excuses  when  rendered;  notice  of  condi-  {Numbers  summoned  in  capital  cases; 

tional  judgment,  3456-7'     P'^^^^^^  ^"  ^S^'^"^*'.,  ,  ,„     3578-9 

How  executed;  reissued  if  not  found,      3458:^"'^  ^f,*^*^  "P  i^.^apital  cases;  challen- 
When  judgment  final ;  when  juror  dis-  I   , ^^f  ^^^«^^,^'  P'''!?"f '■'^,  ,  3580  1 

charged,  3459_go|Challenges  allowed  the  State, 

Names  of  jurors  not  attending  or  ex- 
cused, returned  to  the  box,  3461 


Number  of    the  grand  jury;    foreman 

appointed,  3462-3 

Deficiency,  how  supplied ;  persons  sum- 
moned, 3464-5 
Requisite  number  drawn,  3466 
Oath  of  foreman ;  of  other  jurors,  3467-8 
Special  grand  jury ;  when  selected,  (fee,  3409 
Provisions  as  to  selection,  Ac,  du'cetory,  3470 
Court   must   examine    qualification   of 

grand  jurors,  3471 

Penalty  on  officers  not  drawing  juries,     3472 
Selection,  how  made;  when  no  jury  re 


582 
Causes    for  challenge    of  juror;     how 

proved,  '  3583-4 

Other  causes  for  challenge  in  felonies,  3585-6 
Alien  not  entitled  to  jury  of  part  aliens,  3588 
Pleas  to    organization    of  grand  jury ; 

special  grandjury,  3591-2 

Duty  of  juror  knowing  facts  relative  to 

the  case,  3602 

Jury  discharged  in  case   of  sickness  of 

juror,  or  adjournment,  3603-4 

Discharge   of  juror  before  retirement, 

for  sickness,  3607 

Verdict  against  such  defendant,  as  they 

agree  on,  3605 


turned  34731'^"''^  P''^^^^  ^^  ^'^^''''  P^^'ty-  3604 

Disposition  of  jurors  upon  juries;   by-  JUSTICES  AND  CONSTABLES. 

standers  called  in,  3474-5  Powers  and  duties  of  in  civil  cases. 

Talesmen  not   to  serve  but  one   day ;  j  Justice  to  fix  a  day  for  hearing   civil 


talesmen,  when  fined,  3476-7 

Oath  of  petit  jury;  of  talesmen,  3478 

Boxes  to  hold  names  of  jurors  kept  se- 
curely by  judge  of  probate,  3479 
Penalty  for  drawing  jury  unfairly,  3480 
Pay  and  mileage  of  grand  and  petit  ju- 
rors; tfdesmen,                                    3481-2 
Pay  made  on  certificate,  out  of  county 

treasuiy,  3483 

Certificates    of    jurors    receivable    for 


cases,  at  least  monthly,  2764 

Actions  on  contracts  by  the  real  paity, 
and  for  fhunages  to  property  by  the 
injui'ed  party,  2765 

Suits  commenced  by  summons  ;  cause  of 
action  indorsed ;  -form  of  summons,        2766 

Summons  to  be  executed  three  days  be- 
fore retuin  day,  2767 

Suit  brought  in  defendant's  precinct,  or 
wheie  cause  of  action  arose,  2628 


county  dues,  3484|When  there  are  several  defendants,  suit 

THE  GRAND  JURY;  ITS  POWERS     I     brought  in  either  precinct,  2769 

AND  DUTIES.  If  there  is  no  justice,  or  if  incompetent, 

Inspects  the  jail,   county  treasury,  and  suit  brought  in  tlie  next  precinct,  2770 

bonds  of  county  ofiicers,  and  inquires  Bail  on  such  conditions  as  in  otlicr  courts,  2771 

into  indictable  offences,  3485  And  defendant  discharged  in  the  same 

Has  access  to  records  and  county  ofiices,  3486{     manner,  2772 


7t)« 
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2113 

2114 

2115 

2116 

2111 
2118 

2779 


2780 


Depositions  taken  in  such  suits  in  cer- 
tain cases, 

Subpoenas  to  be  issued,  and  to  be  exe- 
cuted by  the  constable, 

May  be  served  in  another  coimty,  if  in 
ten  miles, 

Conditional  fine  against  defaulting  'wit- 
nesses, and  excuses  naade  on  return, 

Execution,  if  judgment  made  absolute 
and  fine  paid  into  county  treasury. 

Witnesses'  fees  fifty  cents  per  diem. 

Either  party  competent,  -when  the  sum  is 
less  than  twenty  dollars, 

Rules  of  evidence  as  to  competency  of 
"witnesses  the  same  as  in  other  cases. 

See  "  Evidence." 

Judgment  at  return  term,  unless  cause 
shown  for  a  continuance, 

Judgments  in  detinue,  for  tlie  property 
or  its  value, 

Execution  in  five  days,  if  no  appeal,  and 
returnable  in  twenty, 

Fomi  of  execution, 

Execution  issues  immediately  on  affida- 
vit of  plaintiff, 

Set-off  of  any  claim  arising  out  of  con- 
tract, and  judgment  for  excess, 

"When  offset  exceeds  fifty  dollars,  after 
absorbing  plaintiff's  demand. 

Execution  stayed  sixty  days,  on  giving 
security, 

Ca.  sa.  issued  as  in  other  cases,  and  de- 
fendant discharged  from  arrest  in  the 
same  manner, 

JUSTICES. 

Duties  of  in  issuing  warrants  and  com- 
mitting to  jail  or  bailing  in  criminal 
cases.  See  "Criminal  Prosecutions, 
commencement  of;"  see  olso  "  Crimi- 
nal Pi-osecutions  ;  proceedings  to  keep 
the  Peace;"  see  "Summary  Judg- 
ments before,"  "Attachments  before," 
and  "  Attachments  ;"  see  "  Election  of 
Justices  and  Constables,"  "  Estrays," 
"Patrols,"  "Slaves,"  "Free  lS''e- 
groes,"  "Fences,"  "  Oysters,"  " Un- 
holesome  Provisions,"  "  Roads,"  &e., 
"Salvage,"  "Trial  of  Right  of  prop- 
erty before,"  "Forcible  Entry  and 
Detainer," 

Meaning  of  the  word  in  the  Code,  ap- 
plied to  a  magistrate,  4 

Two  elected  for  each  precinct ;  when 
elected ;  by  whom,  253-4 

Term  of  office ;  vacancies  filled  by  spe- 
cial election,  708-9 

Bond  if  approved  by  judge  of  probate,      710 

Jurisdiction  of,  in  civil  cases. 

Are  conservators  of  the  peace ;  their 
authority. 

Their  duties;  are  to  keep  a  docket  of 
cases  and  enter  returns  and  judgments; 
to  keep  an  office  in  the  precinct ;  issue 
process  and  pay  over  money  collect- 
ed, 
Removal  from  precinct  vacates  office ; 

penalty  for  acting  after, 
Fees  of  justices  in  civil  eases, 


2781 

2782 

2783 
2784 


85 


2786 
2787 


2788 


2789 


\Powers  and  duties  of  justices  and  constables. 

;  Justice's  judgment  bars  other  suits.  2790 

'Justice's  statement  of  the  judgment  is 
evidence  of  the  fact,  2791 

I  Justice  of  the  same  precinct  completes 
unfinished  business  on   the    death  of 

I     the  other, 

i  Constable  attend  regular  term  of  the 
court. 

Property  le\ned  on,  except  slaves,  sold 
within  the  precinct. 

Slaves  not  to  be  levied  on  if  other  prop- 
erty can  be  found, 

Land  levied  on  if  no  personal  property 
can  be  found. 

Notice  of  levy  on  land  to  be  given  de- 
fendant. 

Order  for  sale  of  laud  on  motion  of  plain- 
tiff. 


711 
712 


713 

714 
3049 


Proceedings  recorded  on  such  order  and 
sale. 

Defendant  may  retain  possession  on  giv- 
ing a  forthcoming  bond, 

On  forfeiture,  execution  issues  and  no 
stay  allowed. 

Return  made  to  justice  of  the  county,  on 
forfeiture  of  bond  on  an  execution 
from  another  county. 

Bond  not  vitiated  by  defect  in  form, 

Execution  sent  to  another  county,  to  be 
certified  by  a  judge  of  probate. 

Such  executions  returnable  in  thirty  or 
sixty  days. 

Lien  only  on  the  propei'ty  levied  on  and 
from  the  time  of  levy. 

Proceeds  divided  rateably  among  execu- 
tions received  at  the  same  time, 

Same  property  exempt  from  levy  as  in 
other  cases, 

Bond  of  indemnity  required  in  cases  of 
doubt,  before  levy,  and  priority  waiv- 
ed by  refusal  to  give  bond. 

Constable  and  sureties  liable  for  money 
received  before  or  after  judgmejit,  or 
return  day  of  execution, 

Appeals  to  circuit  court  allowed  for  five 
days,  on  giving  bond,  &c., 

Papers  and  statement  of  judgment  re- 
turned to  court  on  the  appeal, 

Subpoenas  issued  by  justice  and  served 
by  constable  to  appear  at  the  appeal 
trial, 

Appellee  to  have  notice  five  days  be- 
fore I'eturn  days, 

If  execution  issues  in  six  months,  oth- 
ers may  issue  at  any  time, 

If  none  were  issued,  notice  to  defendant 
before  issuance, 

Death  of  either  party  abates  the  suit  un- 
less revived  by  notice  to  representa- 
tive in  six  months, 

No  judgments  rendered  against  repre- 
sentative tin  eighteen  months  after 
appointment 

Rules  of  proceedings  of  circuit  court  and 
limitation  of  actions  apply  to  justices' 
coui'ts. 


2792 
2793 

2794 
2795 
2796 
2797 
2798 

2799 
2800 
2801 


2802 
2803 


2804 


2806 
2807 


2809 

2810 
2811 
2812 

2813 
2814 
2815 
2816 

2817 

2818 

2819 
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JUSTIFICATIOX. 
See  "Slander." 

OfSeer  may  justify  uiiJer  process  regu- 
Lir  on  its  face, 

KIDXAPPING. 
Defined ;  how  punished, 


Salt 


861 


LANDS. 

See  "  Public  Lands,"    "  Real    Actions," 
"  Limitations,"  "  Descents,"  "  Wills," 
"Conveyances,"     "School     Lands," 
"  University     Lands,"      "  Partition," 
"Escheats,"    "Redemption    of  Re.il 
Estate,"    "Dower,"     "Remainders." 
"Taxes." 
Taxed  aeeortling  to  real  value, 
Hmv  acquii'e  1  in  Alabama  by  IT.  S, 
Settlement  of  ui  pei'petuity,  fjrbid, 
Lea.ses  of,  for  more  than    twenty  years, 

f^rbil, 
Oouveyance  of,  attested  by  a  witness. 
Conveyance  of,  recorded  in  county  where 

situated, 
Wills  to  be  attested  by  two  witnesses. 
Conveyed  by  instrument  without  seal 

LANDLORD. 
Made  defendant  in  i-eal  action,  on  mo- 
tion, 

landinct  of  goods  ox  th 

See  "  Engineers  and  Steamboats." 

LARCENY. 
Fi'om  dwelling  house,  how  punished, 
C.)nviction  of,  disqualifies  elector. 
Petit  b}^   slaves,   and  offences  of  same 
grade  punished  by  stripes  before  jus- 
tice. 
From  building  on   fire ;  from  the   per- 
son, 3171-2 
Grand  larceny  defined  ;  felony,  3173 
Petit  larceny ;  how  punished,  3174 
Judgment  for  value  of  stolen  property,     3175 
Grand  larceny  to  steal  or  destroy  deeds, 

&c., 
Receiving  stolen  goods, 
Buying  or  receiving  stolen  slaves, 
Horsestealing;  buying  stolen  horses,  3179-80 
Indictment  for  horse  stealing,  how  drawn.  3181 
LAWS  AND  .JO  URN  AL3  OF  THE   .1  ATE. 
General  assembly  alone,  can  suspend  the 

laws.  Con.  Ala.,  page  30. 
How  distributed,  96-7-8 

Agents  appointed  to  distribute,  99-100 

'laws  OF  THE   UNITED  STATES. 
Acts  of  congress  procured  by  governor 
for  each  judge  of  probate  for  the  use 
of  his  county,  101 

Books  relating  to  public  land  also  r-ent 


LEASES. 
See  "  Rents,"  "  School  Landi 
\     Springs,"  "  Executions." 
2284:Lease  of  penitentiary,  see    "  Penitentia- 

i   i-y-" 

For-  more  than  twenty  yeai's  forbid, 
3101  For  more  than  a   year  void  if  not  writ- 
ten, <tc,, 

Rent,  if  due  is  tendered, 

:  LECTURES. 

Taxes  on,  two  dollars  each;  fine  for  de- 

I     fault, 

!  LEGACY  AND    LEGATEE. 

Tiix  on  legacy  except  from  certain  per- 
sons, 391-4 

Payment   of,  compelled  after  eight-een 
months,  1772 


1311 

1651 
2460 


395 


171 


3317 


3176 
3178 
3177 


2008 


2009 
2010 


2011 


See 
See 
See 


ther 
our- 


them. 
Acts  of  congress  sent   by    mail, 

documents  with   the  laws  and 

nals, 

LAWYERS. 
Sf>e  "Attorneys,"  <fec. 
Taxes  on  incomes  of. 

LAW  MERCHANT. 
See  "Bills  of  Exchange  auJ  Promissory 

Notes." 

49 


21-2  Application  for  order  of  payment;  its 
1308'     contents,  ifec,  1773 

j Hearing  of  case  :  order  of  payment  on 
1311 1     giving  refunding  bond,  1774-5 

1266! To  whom  payable;   amount  and  condi- 

.     tion  ;  value  of  leg.acy,  interest,  ifec,   1776-7 
1273'Legaey  recovered  at  law  after  eighteen 
161  li     months,  1931 

2198;     LEGITIMATING   AND    ADOPTING 
I  CHILDREN, 

j  Children  legitimated  bv  marriage  of  pa- 
22051     rents, 
RIVER.! By  declaration  of  f;ither,  in  writing,  du- 
I     ly  recorded. 

Name  of  child  changed  at  same  time, 
3170  Child   adopted   as   heir,  in  same  man- 
ner, 
LETTEES    TESTAMENTARY   AND   OF 
ADMINISTRATION. 
Executors  and  Administrators." 
LEVY  OF   EXECUTION. 
Executions." 

LEVY  OF  ATTACHMENTS. 
Attachments." 

LIBEL. 
Indictment  for ;  what  to  charge. 
Barred  by  one  year's  limitation, 

■  LICENSES. 
See  "  Taxes  on   Licenses  collected   by 

judge  of  probate  ;"  see  "  Marriage." 
To  retail  liquor;  tax  on ;  punishment  for 

retailing  without,  397-9 

For  what   ]Dei-iod  granted ;  penalty  for 

acting  without,  398-9 

To  be  exhibited  when   required  by   an 

officer. 
List  of,  furnished  grand  juiy, 

LIENS. 
See  "  Executions,"   "  Mechanics'  Lien," 
"Mortgages,"  "Attachments,"  "Ad- 
miralty,"  "Decrees."   "Judgments," 
"Justices'  .Judgments,"  "  Rent'i." 
LIMITATION  OF  ACTIONS. 
Of  cinil  actions. 
Same  in  chancery  as  at  common  law, 
Suits  for  dower  barred  in  three  years, 
Actions  to   be   commenced   within  the 

followinn:  periods  and  not  after. 
Within  twenty  years,  by  the  state  a- 
gainst  a  citizen,  or  on  a  judgment  or 
decree. 


3524 
2481 


401 
402 


102 


103-4 


391 


2028 
1372 

2474 


2175 
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Withiu  teu  years,  on  coutracts  under 
seal,  real  actions,  and  against  officers 
for  official  misconduct, 

Within  six  years  ;  detinue ;  trespass  to 
property  ;  written  promises  not  under 
seal ;  on  stated  account ;  for  rent  due 
on  parol  demise ;  use  and  occupation, 
etc.,  against  sureties  of  officers,  guar- 
dians, executors  or  administrators ; 
against  attorneys  failing  tu  pay  over 
money  ;  on  justice's  judgments  and 
other  contracts  not  specified. 

Within  five  years,  on  equities  of  re- 
demption, by  any  one  not  a  party  to 
the  mortgage,  <fec.. 

Within  four  years,  against  sureties  on 
official  or  replevin  bonds  in  other 
states, 

Within  three  years,  on  open  accounts, 
computing  from  last  item. 

Within  one  year,  for  assault  and  battery; 
false  imprisonment ;  malicious  prose- 
cution ;  crim.  con.;  seduction;  breach 
of  marriage  promise ;  quitam  actions ; 
penalties  ;  slander ;  libel ;  attachment 
of  steamboat,  or  for  injury  to  person 
or  rights  not  specified. 

General  rules. 

Entry  presumed  when  right  accrued, 

Right  of  entry  not  tolled  by  descent 
cast. 

Period  of  defendant's  absence  from  state 
deducted  from  the  time  since  the  ac- 
tion accrued. 

If  judgment  is  recovered  and  reversed, 
a  year  allowed  to  commence  suit. 

Three  yeai's  after  I'emoval  of  disability 
allowed  to  infants,  liuiatios,  married 
women,  <tc.,  not  extending  more  than 
twenty  years. 

If  action  accrued  in  another  state,  is 
barred  there,  it  is  also  barred  here. 

Not  to  include  accounts  between  mer- 
chants, (fee.. 

In  open  accounts,  time  computed  from 
date  of  last  item. 

Partial  payment  or  promise  in  writing 
necessary  to  avoid  the  bar  of  the  sta- 
tute. 

Right  of  action  considered  as  commenc- 
ing from  the  date  of  the  cause,  and 
not  the  demand, 

Time  computed  from  discovery  of  a 
fraud. 

Suing  out  summons,  is  commencement 
of  suit, 

Time  between  death  and  grant  of  let- 
ters, not  computed  until  after  six 
months. 

Time  of  exemption  from  suit  not  com- 
puted. 

Action  against  deputy,  time  computed 
from  judgment  against  principal. 

Time  of  injunction,  &c.,  not  computed, 

Disability  after  action  accrues  does  not 
suspend  the  operation  of  the  limita- 
tion. 


If  two  disabilities  exist,  both  must  be  re- 
moved, 2499 

2476  lime  of  Avar  not   eom])uted  as   to  citi- 

zens of  the  enemy's  state,  2500 

JN'otes.  &c..  circulated  as  money  not  in- 
eluded  in  provisions  of  this  chapter,     2501 

Subsisting  causes  to  which  the  chapter 
applies,  2502 

LIMITATION  OF  CRIMINAL  PROSECU- 
TIONS. 

No  limitation  of  capital  offences,  3370 

2477  No  limitation  as  to  certain  other  offeuees,  3371 
Perjury  and  suboiiiatiou  of  perjury,  five 

years,  3372 

2478  Other  penitentiary  offeuees   barred   in 

three  years,  3373 

Misdemeanors  barred  in  one  year,  3374 

2479  Petty  offences  barred  in  six  months,         3375 
Prosecutions  commenced  by  warrant  of 

2480^     arrest,  etc.,  337G 

LIMITED    PARTNERSHIP. 
See  "Partnership." 
;  LIQUORS. 

See  "  Retailers,"  "  Free  Negroes." 
|Selling  to  students   or  minors ;  punish- 
,     meut,  3280-1 

2481jFelony  in  retailer  selling  to  slave,  3282 

Selling  or  giving  Uquor  to  slave  without 

oj-RqI     written  order,  3283-4 

-•1'=-!  LIVERY   OF  SEISIN. 

.-,.n„  Dispensed  with  ;  deed  has  the  effect  of,     1316 

-*^'^:  LYNCHING. 


2484 


2488' 


2489i' 


By  two  or  more,  how  punished,  3108 

LOANS  OF  PERSONAL    PROPERTY. 
See  "Conveyances." 
.-,  .ok'.Ih  writing  or  by  will,  to  be  recorded  or 
j     void  as  to  creditoi's,  <fec.,  after   three 

years'  possession,  1294 

Without  writing  subjects  it   after  three 

0486I     J^^''^'  1295 

°;  LOST  NOTES,  BILLS,  &c. 

.j.nhlSuits,  how  broughtou,  2151 

' !  LOTTERIES. 

Fine  for  setting  up  without  authority,       3254 

LUNATICS,  IDIOTS,  &e. 
See  "  Guardians." 

Asj'lum  for  lunatics,  see  acts,  1852. 
!Ju(lge  of  probate  appoints  guardian  for,    670 
oAQo^  Inquisition  of  lunacy. 

]0n  petition  to  judge  of  probate  and  affi- 
i     davit,  jury  summoned  to  inquire,      2750-1 
0491  Jurors  SAVorn,  and  on  verdict  of  insanity 

j     guardian  appointed,  2752-3 

^.qpjRights,  duties  and  liabilities  of  the  guar- 
"       [     dian,  2754 

iProvision  for  support  of  ward's  family,    2755 
^'^^^i Settlement  made  as  by  other  guardians,  2756 
I  Discharged  on  reporting  Avard's  restora- 
tion, 2757 
Ward  may  petition  court,  showing  doc- 
tor's certificate,                                       2758 
Order  of  discharge  of  guardian,  if  facts 

proved,  2759 

If  restoration  disputed,  tried  by  a  jury,     2760 
Judgment  if  verdict  in  favor  of  ward, 

costs,  2761 

Pauper  lunatic  provided  for  by  overseer 
2498      of  poor,  2762 


2494 


2495 


2496 
2497 
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J^ees  of  judge,  sheriff,  jurors,  wituesses,    2763 


MAGAZINES. 
Established  in  towns  for  storage  of  gun- 
powder, 
In  Mobile,  to  be  on  an  island  in  the  river, 
Penalty  for  keeping  large  stock  of  pow- 
der in  towns, 

MAIM  OR  MAYHEM. 
Definition  of,  how  punished, 
Assault  with  intent  to,  how  punished, 
MALICIOUS    MISCHIEF. 
Kilhng  or  disabling  animals,  or  injuring 

other  property. 
To  houses,  &c.,   destroying  fences,  out- 


er female  under  fourteen  years  of  age 
j     void,  1944 

j Annulled  by  conviction  of  incest;  chU- 
:     dren  born  before  legitimate,  1945 

11 19|  Judges,  justices  and  heensed  ministers 
1120i     may  solemnize,  1946 

By  pastor  of  auy  religious  society  ;    re- 
1118j     gister  of  to  be  kept,  1941 

Quakers  and  Menonites  married  accord- 

3105      iug  to  their  forms,  1948 

3106JN'ot  to  be  solemnized  Avithout  license,       1949 

■  Consent  ^f  parents,  &e.,  when  required; 

;     bond  in  all  cases,  1950-1 

3114jRegistry  of  licenses  kept   by  judge  of 

I     probate,  1951 

ting  loose  boats,        '     '  31 15_1 6 1 Certificates  of  marriage  registered,  1952 

Fines  for,  go  to  injured  party;  malicious  |  Penalty  for  improper  issuance  of  license 

trespass  on  land,  3117-18!     by  the  judge,  1953 

Removing  monuments,  line  trees,  mile-  i^o''  fadure  to  record  hcense,  consent  of 

stones,  (fee,  injuring  toll  bridges,  3119-20-1  i     parents,  or  certificate,  1954 

To  mill  dams,  <fec.,  canals,  3123-4:Penalty  for  marrying  couple  without  U- 

Poisouing  springs,  punished  as  felony,      3125'     cense,  1955 

MALICIOUS  PROSECUTIONS.  i^*^"^^*^  ^^'  ma.rying  parties  under  iige, 

A  „i.-       r.      J  c      -u         1    •  01"  a.  white  to  a  negro,  1956 

Action  tor  damages   tor,  barred   in  one  ri    4.'a    4.         c  ■  ^         1  ^ 

^  ^  .g^  ,Oertiiicates    or    marriage    returned  to 

MANDAMUS.  "       ,     JuJge  of  prubatc        _      _                        1957 

T        jv       ■       •.          ,.  4.     ■  e    ■     i.  -i,  li'ee  tor  marrying;  lor  issuing  license,  1958-9 

Issued  by  circuit  court  to  inferior  tribu-  Uj        e       ui.1             i^j^ 

T      ''  „,-,q! Judge  01  probate  to  report  orrenders  to 

Writs  of,  issuable  by  supreme  court,  568iT.^„,  •         ' ^  ,■,  .    ,     ...      .      ,, 

■'      ^  1  Marriage  01  the  parents  legitimates  the 

MANSLAUGHTER.  I     offsp-ing. 

By  slave  of  white  person ;  by  slave   of  Compelling  woman  by  force  to  marry, 

free  negro  or  slave,_  3312-13;     how  punished, 

Two  degi-ees  of,  definition  and  how  pun-  \  MARRIED  WOMEN. 

ished,  3084-8  j  Separate  estates  of;  see  "Husband  and 

MAN  STEALING.  Wife,"    "Dower,"    "Conveyances," 

See  "Kidnapping,"  "Slave  Steahng."  I     "Descents  and  Distributions,"  "Limi- 

MANUFACTURING,       MINING       ANDi     tation  of  Actions." 

QUARRYING  CORPORATIONS,  MODEiConveyances   of  certain   property   by, 

OF  ESTABLISHING.  |     void  unless  joined  in  by  husband,  and 

Preliminary  to  formation  of  corporation,  i     attested  or  acknowledged,  1282 

1473^jMarriage  settlements  to  be  recorded; 
On  filing  and  recording  declaration,  cor-  I     again^ recorded  on  removal,  1293 


1960 


2008 


3093 


poration  complete,  1475 

Shares  of,  transferable  on  the  books,  eacli 


MARSHAL  OF  UNITED  STATES. 
See  "Jails.' 


share  a  vote,  1476!Of  supreme  court,    appointed  by    the 

Amount  of  capital   stock,  duration  of  |     court,  <fec.,  575_6-7 

charter  of,  1477  MASTER  AND  SLAVE. 

LiabiHty  of  share-holders  on  dissolution,  1478  See  "Slaves." 

Corporation  proved  by  a  copy  of  the  de-  |  African   slavery   recognized;  rights  of 

claration,  1479|     master;  duties,  2042-3 

1  Slave   emancipated   by   application   to 
1480!     judge  of  probate;  notice  given,         2044-5 
Cause  to  be  shown  and  slave  then  eman- 
i     cipated,  2046 

jSlave  to  leave  in  six  months,  penalty 

for  failure,  2047 

iCreditor's  right  not  to  be  impaired ;  fee 
IO94I     to  judge  of  probate,  2048 

Slave  claiming  freedom  to  petition  eir- 


Fees  of  officers  for  recording  declara- 
tions, 

MARINERS. 
See  "Ships  and  Seamen,"  "Free  Color- 
ed Mariners." 

MARKS  AND  BRANDS. 
Each  owner  of  cattle  to  have  a  mark 
or  brand, 


To  be  recorded ;  brand  or  mark  record- 
ed only  to  one  person,  1095-6 1     cuit  court, 
Indians  or  slaves  not  to  mark  or  brand,  1097  Owner  summoned  to  answer 
Fee  of  judge  of  probate  for  recording,       1098 

MARRIAGE. 
See  "Husband  and  Wife." 
Incestuous  forbid ;  of  illegitimate  rela 


publica- 
tion if  not  found. 
Proceedings  conducted  as  in  other  cases. 
Owner  to  give  bond  if  possession  of  slave 
I'ctaiued, 


2049 


tions  incestuous,  1942-3;  Petitioner,  if  at  large,  to  give  security 

Marriage  of  male  under  seventeen  yeare,  |     for  costs  and  to  answer  judgment, 


2050 
2051 


2052 


2053 
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Judgment  against  sureties  when  peti- 
tion refused, 

Petitioner  declared  free  if  judgment  is 
in  his  favor, 

Slaves  of  tender  years  not  separated 
from  their  mother  by  sale  under  exe- 
cution, 

Sales  of  under  mortgages,  &c.,  to  be  by 
families, 

Slaves  unlawfully  imported  taken  pos- 
session of  by  the  state, 

Ageut  to  give  bond ;  slaves  hired  pend 
iug  the  proceediugs, 

Proceedings   against   by   libel ; 


;  MOB. 

2054'PulHng  down  or  injuring  buildings,  how 

punished,  3079 

2055  MOBILE. 

See  "Port  and  Harbor  of,"  "Ships  and 

Seamen,"  "Pilots,"   "Oysters,"   "En- 

20561     gineers  and  Steamboats,"  "Free  Col- 

I     ored  Mariners,"  "Factors,"    "Inspec- 

2057}     tion  Laws,"    "Cotton,"    "City   Court 

;     of  Mobile,"  "Magazines." 
2058  Penalty  for  charging  for  storage  of  cot- 

I     ton  in,  unless  sheltered,  933 

2059-60,  MONEY. 

slaves  'See  "Gaming,"  "Banks  and  Banking," 


sold  if  sustained, 


2674 


2675 


Claim  filed  and  tried  as  in  other  cases  : 
trial  right  of  property, 

MEASURES. 
See  "Weights  and  Measures." 

MECHANICS'  LIEN. 
On  buildings,  for  labor  and  material ;  its 

extent, 
Conclusive  as  to  interest  of  party  to  the 

contract, 
Enforced  in  chancery,   or  by  execution 

after  judgment. 
Barred  if  not  asserted  in  ninety  days, 

MEDICAL  BOARDS. 
See  "Physicians." 

MERCHANTS. 
See  "Bills  of  Exchange  and  Promissory 
Notes,"  "  Accounts,   Limitation   of," 
"Tax  on  Licenses." 
MEMBERS    OF   THE  LEGISLATURE. 
See  "  Elections  of,"   "  General  Assem- 
bly." 
Their  oath,  pay  and  mileage,  42-3 

Pay  in   case   of  sickness ;  accounts  of, 
hnw  certified,  44-5 

MILE  POSTS  AND  SIGN  BOARDS. 
Ovei'seers  of  roatls  to  setup;  to  contract 

for  putting  up,  1159-62 

Penalty  for  defacing  or  destroying,  1176 

MILLS  A;ND  MILLERS. 
See  "Water-works  and  Dams." 
To  observe  rotation  in  grinding ;  lawfid 

toll  one-eighth,  1110 

Public  mills  defined ;  penalty  for  breach 
of  duty,  1111-12 

MILITIA. 
(A  Mihtary  Code  was  adopted   at   the 

session  of  1851-2.) 
Penalty  for  calling  them  out  on  election 

day. 
Laws  relating  to  not  repealed  by  the 
Code, 

MINING. 
Corporations  to  conduct,  see 
tui-ing,"  &e. 

MINORS. 
See  "Infants,"   "  Guardians 

tion  of  Actions."   "Ex;pcuti)rs,"  Ac. 
MISDEMEANORS. 
Defined, 

Not  provided   for  in   Code,  how   pun- 
ished. 
Not  prosecuted  after  laf  ee  of  a  year, 


2061-2      "Change  Bills,"  "Free  Banking." 


Taxes  on  loaned  at  interest,  at  usury, 
2063 j     hoarded, 

I  Issuing  bills  to  circulate  as,  without  au- 
!     thority ;  penalty, 

iSigniug  such  bills,  3269-70 

IMORTGAGES  AND  DEEDS  OF  TRUST. 


391 


3268 


^,,^„;See  "Dower,"  "Conveyances,"  "Frauds 
and  Perjuries." 


Acknowledgment  of  for  record;  before 
whom  made;  how  taken  in  other 
countries,  1276- 


'Manufac- 


Limita- 


^„-^jForm  of  acknowledgment ;  form  of  pro- 
■^    '    !     bate,  1279-80 

Tax  on  mortgaged  property,  to  whom 
'     assessed,  410 

:0f  personal  property,   to  be  recorded, 
i     when  and  where,  1283 

:0f  personal  property  brought  to    the 
I     state,  1284 

Of  real  estate  to  secure  debt  created  at 

date,  recorded  in  three  months,  1287 

Other  mortgages  have  a  lieu  only  from 

time  of  record,  1288 

Defeasances  of  deeds  to   secure  debts, 

recorded,  1289 

All  conveyances  of  pei'soual  property  to 

secure  debts  recorded,  1291-2 

Powers  of  sale  in,  pass  with  the  debt,        1319 
On  payment,  satisfaction  entered  of  re- 
cord, 1 343 
Penalty  for  refusal  to  enter  satisfaction,  1 344 
MOTIONS    AGAINST    OFFICERS   AND 

ATTORNEYS. 
See  "Summary  Judgments." 
xMOTIONS     BY     SURETIES     AGAINST 
EACH      OTHER      OR       PRINCIPAL 
DEBTOR. 
See  "Surety." 

MULATTOES. 
Defined,  1 

Not  competent  witnesses  for  or  against 
whites,  2276 

MURDER. 
Two  degrees  of;  definition  of  each ;  how 

punished,  3080-1 

Verdict  of  jury  to  specify  in  what  degree 

guilty,   '  3082 

Killing  with  concealed  weapons  mur- 
der, 3087 
Killing  in  a  duel  murder,                            3088 
Assault  with  intent  to  commit,                  3106 
Assault  on  white  man  by  slave  with  in- 
tent to  commit,                                       3312 


364 


10 


3072 

3301 
3374 
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N-AMES. 
See    "Abatement,"    "Legitimation   and 

Adoption  of  Children." 
Court  of  probate  may  change,  bow,  670 

Mistake  of  corrected  after  judgment,         2404 

NATURALIZATION. 
Affidavit  of,  entitles  party  to  vote  with- 
out certificate,  216 
NAVIGABLE  STREAMS. 
See  "Roads,  Bridges  and  Ferries." 
No  tax  or  toll  taken  for  passage  on,  389 
On  public  highways,                                    1205 

NiE  EXEAT. 
See  "Chancery." 

NEGRO. 
See  "Slaves,"  "Mulattoes,"  "Master  and 
Slave,"  "Free  Negroes,"  "Free  Color- 
ed Mariners," 
Definition  of  the  vvoixl,  2 

Not  competent  as  witness  for  or  against 
a  white  man,  2276 

NEGOTIABLE  PAPER. 
See  "Bills  of  Exchange  and  Promissory 
Notes." 

NEW  TRIALS. 
See   "Appeals." 
Grantable  within  two  years,  on  finding 

receipt,  release,  <fec.,  2407 

Granted  in  four  months,  if  defence  pre- 
vented by  fraud,  2408 
Order  for  obtained  by  petition,  on  oath 

to  circuit  judge,  2409 

Supersedeas  ordered  on  grant  of,  bond 

required,  _  2410-11 

Supei'sedeas  dismissed  if  petition  denied 

on  oath,  2412 

Refunding  bond  required  before  issuance 

of  execution,  2413 

Damages  for  delay  when  petition  finally 

denied,  2414 

Bonds  taken  have  the  force  of  judgments,   2415 
Validity  of  executions  examined  iuto  ia 

term  time,  241 6 

Questions  of  fact  tried  by  a  jury,  2417 

Only  two  granted  same  party  in  a  suit,    2267 

NON  COMPOS  MENTIS. 
See  "Guardians,"  "Lunatics." 
Term  defined,  1 

NON-RESIDENTS. 
See  "Attachments,"  "Chancer)'." 
Taxation  of  lands  of,  not  higlier  than  of 
residents,  387 

NON-SUITS. 
Plaintiff  non-suited  suing  for  less  than 

court's  jurisdiction,  2265 

Two    equal   to   verdict  for    defendant; 

when  to  be  taken,  2266 

Plaintiff  forc/2d  to,  does  not  waive  excep- 
tions, 2357 
NOTARIES  PUBLIC. 
Appointed  by  governor  for  three  years,  854 
Reniovii)  fi-om  county  vacates  the  (jffico,  855 
Gives  bond-  administers oatii  in  certain 

cases,  856-7 

Takes  acknowledgment  or  probate    of 

commercial  papers,  857 

Demands  aud  protests  eomniercial  pa- 
per, 857 


Gives  notice  to  protested  parties,  857 

Keeps  a  seal  and  registei',  and  certifies 
copies,  858-9 

Register  delivered  judge  of  probate  on 
his  death,  '  860 

Certified  copies,  how  then  made,  861  2 

Fees  of  notaries,  863 

To  collect  and  pay  over  tax  on  official 
seal,  408 

NOTES,  BILLS  AND  BONDS. 

See  "Bills  of  Exchange  and  Pr^miissory 
Notes,"  "Banks,"  &q.,  "Change  BiUs," 
"Forgery,"   "Pleadings." 

Payable  at  a  bank  or  banking  house,  ne- 
g  tiable  paper,  1525 

Maker  of  notes  over  fifty  dollars  to  be 
sued  to  first  term  to  charge  indorser,  1543 

Of  less  than  fifty  dollars  sued  lu  thirty 
days,  1544 

Excuses  for  not  suing  ;  suit  waived  by 
written  consent,  1545-6 

Irregular  indorsements  require  suit,  1547 

Assignor  pays  costs  of  suit  against  the 
niaker,  1548 

Penalty  for  issuing  to  circulate  as  mo- 
ney, 935 

Assignable  by  indoisement,  subject  to 
set-off,  1534 

NOTICE. 

See  "Elections,"  "Conveyances,"  "At- 
torneys." 

Of  protest  of  bill  or  note,  when  sent,         1542 

Record  of  deed  without  probate  or  ac- 
knowledgment is,  1274 
NUISANCES. 

See  "Hospitals." 

NUNCAPATIVE   WILLS. 

See  "Wills." 

OATH. 
Includes  affirmation,  1 

Testimony  in  couit  to  be  given  under,      2301 

OATH  OF  OFFICE. 
See  title  of  each  officer  for  his  oath. 
Under  Code,   what,  and  bow  adminis- 
tered, 110-11 
When  filed  ;  indorsed  with  ditto  of  filing, 

112-13-14-15 
Oaths  of  deputies  ;  penalty  for   failure 
to  file,  116 

OBSTRUCTION. 
See  "Roads,"  "Poit  and  Harbor  of  Mo- 
bile." 
Malicious  obstruction  of  railroad  ;  negli- 
gent obstruction,  3194-5 
OFFENCES. 
See  "Criminal  Prosecutions." 
Crime  or  public  offence  defined,          3069-70 
Felony  defined  ;  misdemeanor  defined,  3071-2 
Petty' offences  defined,  3073 
Felonies    and  misdemeanors    indictable 

offences,  3074 

OFFENCES     AGAINST    THE     PUBLIC 

PEACE 
See  head  notes,  page  559. 
OFFENCES  AGAINST  THE  PERSON. 
See  head  notes,  page  561. 


774 


INDEX. 


OFFENCES    AGAINST    PUBLIC    AND 

PRIVATE  PROPERTY. 
See  head  notes,  page  564. 
OFFENCES  AGAINST  PUBLIC  JUSTICE. 
See  head  notes,  page  577. 
OFFENCES  AGAINST  PUBLIC  MORAL 

ITY  AND  DECENCY. 
See  head  notes,  page  582. 

OFFENCES,  MISCELLANEOUS. 
See  head  notes,  page  586. 

OFFENCES  AGAINST  SLAVES. 
See  head  notes,  page  59L 

OFFENCES,  PETTY. 
See  head  notes,  page  592. 
OFFENCES  BY  SLAVES  OR  FREE  COL 
ORED  PERSONS,  AND  PROCEEDINGS 
IN  RELATION  TO. 
See  head  notes,  page  593. 

OFFICES. 
Usurpation     of,     see    "  Corporations," 
"Oath  of  Office,"  "Bonds,"  "Salary," 
"Elections,"  "Resignation,"  "Vaca- 
tion of  Office." 
Certain  persons  ineligible  fo  office,  105 

Penalty  for  taking  when  ineligible,  106 

OFFICERS. 
See  "Summary  Judgments,"  "Elections 

of,"  "General  Assembly,"  "Offices." 
Must  reside  in  the  state,  108 

Certain  officers  commissioned,  109 

On  retiring,  to  dehver  papers,  <tc.,  to 

successor,  154-5-6 

Proceedings  to  compel  delivery,  156-60 

Joint  authority  in,  executed  by  majority,         3 

OPINIONS. 
See  "Supreme  Court,"   "Attorney  Gen- 
eral." 

ORPHANS. 
See  "Courts  of  Probate,"  "Guardians," 
"Poor." 

OVERSEERS. 
Of  roads,  see  "Roads." 
Of  slaves,  see  "Slaves." 
Of  the  poor,  see  "Poor." 

OYSTERS. 
Taking  with  certain  implements  forbid,     1121 
Penalty  of  ten  dollars  and  forfeiture  of 

vessel  for,         _  1122 

Authority  of  justices  to  enforce  the  law, 

1123-4 

Appeal  allowed,  and  bond  stays  sale,  1125-6 

Proceeds  of  sale  paid  county  treasurer,    1127 

Sheriff  may  call  out  a  force  to  suppress 

resistance,  1128 

PARDONS,  REPRIEVES,  AND  COM- 
MUTATIONS. 

Governor  has  power  to  grant  after  con- 
viction, except  for  treason  and  im- 
peachment; and  to  remit  fines  and 
forfeitures,  3699 

Entry  of  reasons  to  be  made ;  capital 
punishment,  when  commuted,  3700-1 

Ignominious  punishment  commuted ; 
certified  to  clerk,  3702-3 

Imprisonment,  when  remitted,  3704-5 

Sentence  postponed  to  apply  for  par- 
don ;  statement  of  evidence  by  judge,  3706 


PAPERS. 

See    '"Actions,"   "Evidence,"    "General  As- 
sembly," "  Officers." 

PARTIAL  PAYMENT. 

Applied  to  interest  due,  1522 

PARTIES  TO  SUITS  IN  CHANCERY. 

See  "  Chancery." 

PARTIES  TO  ACTIONS  AT  COMMON 

LAW. 
Examination  of,  see  "  Evidence." 
Actions   on  contracts   brought    in    the 

name  of  real  partj',  2129 

Beneficiary  the  sole  party  to  the  record,  2130 
Husband    and   wife ;    when  joined    as 

plaiutifi's  or  defendants. 
Infants  sue  by  next  friend  and  defend  by 

guardian. 
An  unmarried  woman  may  sue  for  her 

own  seduction. 
Suits   for  seduction   brought  by  either 

parent. 
The  father,  or  in  case  of  his  absence,  the 

mother,  may  sue  for  injury  to  child, 
The  wife  may  sue  in  husband's  name,  on 

his  desertion, 
The  state  sues  without  bond  or  affida- 
vit, ic. 
Citizens  or  domestic  corporations  may 

sue  the  state, 
Solicitor  counsel  for  the  state;    other 

counsel,  if  necessary. 
Commissioner  issues  his  warrant  after 

six  months  to  pay  judgment. 
County  not  to  be  sued  till  court  of  coun- 
ty commissioners  rejects  the  claim. 
Partners  sued  by  service  on  one,  or  sued 

alone, 
Joint  promise   in  writing  sued  against 

either  party. 
Defendant  may  deposit  money  in  court, 

and  suggest  another  defendant. 
Notice  to  claimant,  if  a  non-resident, 
Actions  not  to  abate  by  death,  but  re- 
vived in  eighteen  months, 
Death  of  nominal  plaintiff  not  to  abate 

suit, 
Judgment  by  defaults,   after  citation   to 

representative, 
Discontinuance  as  to  parties  not  served, 

or  ahas, 
Marriage  of  a  woman   does  not  abate 

suit, 
Suits  may  be  brought  on  lost  notes  and 

bills  of  exchange,  bank  notes  excepted,  2161 
Execution  suspended  till  bondgiven,  2152 
Service  on  one  representative  sufficient,  2153 
Person  injured  sues  on  an  official  bond,  2154 
Penalty  imposed  by  law  recoverable  by 

any  citizen. 
Defendants  who  succeed,  recover  costs, 
Personal  actions  survive,  except  for  in- 
jury to  the  person,  <fec.. 
Actions  for  recovery  of,  or  for  trespass 

to,  real  property,  smwive  to  heirs  or 

representative, 
When  performance  of  contract  prevents 

ed  by  death,  part  recovered,  2159 


2131 


2132 


2133 


2134 


2135 


2136 


2137 


2138 


2139 


2140 


2141 


2142 


2143 


2144 
2145 


2146 


2147 


2148 


2149 


2150 


2155 
2156 

2157 


2158 
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Plaintiff  may  prove  claim  of  three  hun- 
dred dollars  by  his  own  oatli, 

Defendant  may  deny  it  on  oath, 

PARTITION  FENCES. 

See  "  Fences." 

PARTITION  OF  LANDS. 

Courts  of  probate  have  jurisdiction  of, 

Judge  of  probate  can  divide  among 
parties,  if  of  full  age. 

Petition  to  describe  the  land,  the  owners, 
and  their  interest, 

Judge  then  makes  publication, 

Commissioners  appointed. 

Sworn,  and  then  survey  and  divide  into 
shares. 

Publication  of  time  and  place  of  divid- 

Division  made  by  lot,  and  result  return- 
ed, 

Papers  filed  and  registered  as  conveyan- 
ces, 

Division  vests  title ;  set  aside  for  fraud 
in  chancery. 

Lien  against  one  party  attaches  to  his 
share, 

New  commissioners  appointed  when  ne- 
cessary, 

Fees  of  judge  of  probate  and  commis- 
sioners. 

Execution  against  each  party  for  a  share 
of  costs. 

No  division  made  if  adverse  title  as- 
serted. 

The  power  conferred  not  to  prevent 
other  modes  of  obtaining  partition, 

PARTNERS  AND  PARTNERSHIPS. 

See  "  Parties  to  Suits." 

Propei'ty  of,  to  whom  assessed  for  taxes, 

Joint  or  separate  property  liable  to  at- 
tachment. 

Proof  of  by  plaintiffs  dispensed  with,  un- 
less denied  by  sworn  plea. 

Sued  by  service  on  one,  or  each  sepa- 
rately, 

PARTNERSHIPS,  LIMITED. 

Authorized,  for  certain  purposes  ;  liabil- 
ity of  the  partners,  1493-4 

General  partner  transacts  business  of; 
proceedings  to  form,  1495-6 

Certificate  acknowledged  and  recorded 
in  each  county,  of  business,  1497-8 

Oath  of  general  partner  to  payment  of 
capital  by  special  partner, 

Partnership  not  complete  till  certificate 
and  affidavit  filed. 

All  liable  as  partneis,  if  false  statement 
made, 

Terms  of  puVjlished  six  weeks  ;  penalty 
of  neglect, 

Printer's  affidavit  proves  it;  renewals, 
how  made,  1503-4 

Alteration  to  be  I'ecorded,  or  partner- 
ship Vjceomes  general,  1505 

Name  of  special  partner  not  used ;  gon- 
criil  partner  defends  suits,  Ac,  1500-7 

Special  partner  cannot  withdraw  cap- 
itiil,  but  may  interest,  <tc.,  1508 


2313 
2313 


670 

2677 

2678 
2679 
2680 

2681 

2682 

2683 

2684 

2685 

2686 

2687 

2688 

2689 

2690 

2691 


410 


2518 


2281 


2142 


1513 


1514 


1515 


1350 
1353 
2297 

983 

984 
984-5 

986 

987 


1499 


1500 


1501 


1502 


Liable  for  sums  received  as  profits,  if 
capital  be  reduced,  1509 

Special  partner  may  examine,  Ac,  but 
cannot  manage  the  concern,  1510 

Partners  liable  to  account  to  each  oth- 
er ;  damages  for  frauds,  1511-12 

No  preference   given   creditors   by  as- 
signment. 

Sales,    &c.,   by  either  partner  to   give 
preference,  void  as  to  creditors. 

Violation  of  tiie  rule  makes  the  partner- 
ship general, 

Dissolution  of,  when  complete ;    fees  of 
judge  of  probate,  1516-17 

PASS. 

See  "  Slaves,"  "  Free  Negroes." 
PATENTS. 

To  issue  on  grants  by  the  state  on  pay- 
ment of  purchase  money, 

Copies  of,  evidence  if  recorded, 

Patents  evidence  without  proof, 
PATROLS. 

Who  liable  to  duty  of, 

Lists  of  those  liable  made  by  oldest  jus- 
tice ;  divided,  and  leaders  appointed. 

Term  of  service  of  detachment  fixed. 

Lists,  with    tei'm    of    service,    handed 
constable. 

Constable  to  notify  leaders ;  if  sick  or 
absent,  another  appointed. 

When  terms  have  expired,  lists  renewed,     988 

Leader  to  call  out  his  men ;  to  patrol 
once  a  week,  989-90 

Substitute    may  be  furnished;    author- 
ity; when  to  punish  slaves,  991-2-3 

Search  for  runaways,  and  take  them  be- 
fore justice, 

Slaves  may  be  carried  to  owner  or  to 
justice, 

If  only  one  justice  in  precinct,  he  acts, 

Fine  of  defaulting  patrol ;  leader  to  re- 
poi-t  to  justice,  997-8 

Penalty  for  failure  to  report  defixulters,     999 

Justice  to  report  leader's  failure  to  so- 
licitor. 

Leader  refusing  to  act,  fined, 

Penalty  for  neglect  of  duty  by  justice  or 
constable. 

Fine  paid  over  by  tliem  to  county ;  pen- 
alty. 

Penalty  for   abuse  of  authority  by  pa- 
trol. 

Inhabitant  of  towns  exempt  from  duty, 
PEACE. 

Proceedings    to  keep ;    see    "  Criminal 
Prosecutions,"  (tc. 

Security  to  keep,  what  ofiicers  may  re- 
quire, 

PEDDLERS. 

Tax  on, 

PENALTY. 

When  imposed  by  law,  any  citizen  may 
sue  for, 

PENAL  BONDS. 

Recovery  upon  limited  to  amount  due, 

Assignment  of  l)reaches   on,  after  judg, 
ment  by  default, 


994 


995 
996 


1000 
1001 


1002 


1003 


1004 
1254 


3339 


891 


2155 


2367 


2231 
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PENAL  CODE. 

See  "Offences,"  "  (Jrmiinal  l-'i oseeutions, 
PENITENTIARY. 

See  "  Imprisonment,"  "  Criminal  Prose- 
cutions,"" Felony,"  "  Offences,"  "Con- 
Yictions,"  "  Convicts." 

Seuleuce  to  disqualifies  elector. 

Lease  of  Penitentiarji. 

Governor  to  advertise  for  proposals  for  ; 
contents  of  proposal,  8863-4 

Contents  of  advertisement;  selection  of 
fit  person  made,  3865-6 

Governor  to  select  between  equal  bids ; 
nothing  paid  to  lessee,  386*7-8 

Pardoning  power  not  impaired ;  bond 
for  rent  required,  3869-70 

Also  for  discbarge  of  duties  ;  filed  with 
comptroller,  3811-2 

Additional  bond,  bow  required ;  evic- 
tion for  refusal,  3813-4 

On  failure  to  give  bond,  forfeited,  3875 

Inventory  and  appraisement  before  de- 
livering to  lessee,  3876 

Leasee,  the  warden ;  duties  as  warden 
to  the  convicts. 


[Convicts  removed  in  ease  of  contagious 
I     disease,  3909 

'Governor  to  visit  penitentiary  annually ; 
I     warden  to  reside  there,  3910-11 

[Warden  has  the  keeping  of  the  peuiten- 
j     tiary ;  his  duty,  3912-13 

]^  71 J  Physician's    duties;     register    of    con- 

i     victs'  health.  3914-15 

jHe  must  send  the  sick  to  the  hospital; 

also  the  insane;  3916-17 

Inspectors    and    officers  exempt    from 

road  and  jury  duty,  3918 

Register's  returns,  Ac,  on  official   pa- 
pers, 3919 
Bemoval  of  jnisoners  topeviteid'ary. 
Convicts   removed  to  by  sheriff;  fined 

for  failure,  "  3920-1-2 

Sheiift'  prosecuted   for  escape;  guards 

summoned,  3923-4 

Judge  may  order  extia  guards ;  sheriff 

may  also,  to  pieveut  rescue,  3925-6 

Persons   refusing   to  act,  fined;  sheriff 

commands  them,  3927-8 

Privileged  from  arrest  while  on  duty,       3929 


„o)-H  o 'Judge  mav  allow  deputy  to  act ;  pay  of 
„...,,,.,,.,.  ,  '^^''-f'i     guards,  Ac,  3930-1 

He  IS  civillv  liable  for  his  agents;  also  m        n        j      i     ,  i  i        i 

^  V  •  i.  &        '      „^         iFay  allowed  only  to  guards  employed ; 

for  pay  of  inspectors,  .<^8'79-f^n      •'  .  , .?.       &  i     j  .    \ 


On  death  of  lessee,  a  warden  appointed 
by  inspectors. 

They  act  under  the  inspectors  ;  govern- 
or advertises  for  proposals,  S882-3 

Proposals  acted  on  as  in  the  first  in- 
stance ;  bond,  <tc,,  3884-5 

Inspectors'  authority  lasts  until  lessee 
quaUfies,  3886 

Warden  ap]3ointed  by  governor  if  no 
lease  can  be  made.  3887 


879-80;     „  11         1  "1       *  -    orv 

!     sanje  allowed  de]3uty,  o96.i-o 

ooo-ii  Warden  allowed  sanie  pay  for  bringing 

'     prisoner  for  new  trial,  3934 

Sheriff  pays  expenses;  jailors  to  receive 

and  keep  them  on  the  way,  3935-6 

Punishment  for  attempt  to  escape;  of 

sheriff  permitting,  3937-8 

Pi  isouers  under  commuted  sentence  re- 
ceived, 3939 
Prisoners   sentenced   by  United   States 
received,                                                   3940 


3941 


Laws  regulating  warden's  duty  when  so  ^  e        <.  it         i  i       • 

.".    1      =■  •'  oooo  nlCopy  of   sentence  delivered  warden  m 

appointed.  3888-9J     l^^^^^^^ 

Expenses  then  paid  by  treasurer,  3890;  u  ;•         -■'•.,•  ?  •  /        ^      /• 

1-,  ^. ,     J,  1  \        ■•'  .      .11  „,^,\Jr^olice  of   pemfentiori/  and   punisliment   of 

Death  of  lessee  terminates  the  lease,         St91j  -^   ^  .       . 

Lessee  to  repair;  also  to  return  prop-  -o  c         •  ^  i    i      j  i 

,  ^.      1  ^    ■'^oon.-.  o"erson  of  convict  searched  and  desciip- 

erty  as  received.  o892-3|     +•  j    i  on/to 

T        ''  e  ■  \     ^.    !  i  J  oonn'     tion  recorded,  3942 

Losses  from  accident,  (tc,  excepted,  3b9o;TTr      i     j.  i        i  r-i-  r 

^        .  '  V V  arden  takes  charge  of  his  money  or  el- 

Organizatii-7i  of  tlie  penitentiary.  i     fects  3943 

Officers  of;    inspectors    appointed    by  : Convicts  to  be   washed,    etc.;     clothes 

governor,  3894-5!     kid  away  until  released,  3944-5 

Physician  appointed    by   lessee,    with    _       Kept  at  labor  ;  at  night  in  separate  cells,  3946 

To  be  dressed  in  uniform ;  each  has  a 


with 

consent  of  inspectors,  3896-7 

Inspectors  paid  three  dollars  per  diem 

at  the  end  of  the  year,  3898-9 

Guard  under  warden's   control;    arms 

supplied  by  state, 
Each  officer  svrorn  ;  form  of  the  oath, 

Poiuers  and  deities  of  the  ojficers. 
Board  of  inspectors  choose  a  president ; 

his  duties, 
It  estiiblishes  rules ;  governor  to  revise 

them  ;  warden  furnished  with  a  copy, 


Sunday  suit,  3947-8 

Sanitary   regulations    as  to    habits    of 

cleanliness,  3949 

3900jTurnkey  in  each  ward  ;  each  convict  to 
S901|     have  a  bible,  3950-1 

llnspectors  regulate  their  diet,  <fec.,  3952 

May  work   for    themselves  at    leisure 

hours,  3953 

Warden  reads  convict's  letters,  3954 

Spirituous  liquors  excluded ;  penalty,    3955-6 


3902 


3903-4  No   conversation  with  convicts,  but  on 
An  inspector  to  visit  penitentiary  week-  |     business,  3957 

ly  ;  board  monthly,  3905! Males  and  females  kept  apart,  3958 

Office  of  inspector  vacated  by  failure  to  Warden  may  punish  by  solitary  confine- 

attend  meetings,  3906i     ment,  3959 

They  report  neglect  of  duty  to  governor,  3907  |Fed  on  bread  and  water  during  such  con- 
Board  makes  an  annual  report   to  gov-  |     finement,  3960 
ernor,                                                        3908jOther  punishment  ordered  by  inspectors,  3961 
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"Warden  to  report  the  punisbnient  to 
inspectors,  S962 

Justice  to  make  inquisition  on  death  of 
convict,  3963 

Sick  convict,  when  released,  supported 
till  cured,  3964 

Expenses  paid  and  clothes  furnished  on 
release,  3965 

Law  of  escapes,  &e.,  read  and  explained 
by  warden,  3966 

Escape  or  attempt  at,  punished  by  ad- 
ditional term,  3967 

Punishment  of  prisoner  for  assault ;  for 
conspiracy,  3968-9 

Prisoner  for  life  punished  by  solitary 
confinement.  3970 

Punishment  for  aiding  escape  of  prison- 
er, 3971 

United  States  prisoners ;  liability  for 
escapes,  3972 

Confinement  presumption  of  conviction,  3973 

Governor  notified  of  escape;  punish- 
ment of  officer  permittiug,  3974-5 

Puiushment  for  releasing  from  solitary 
confinement,  3976 

Warden's  fee  for  removing  prisouer  for 
new  trial,  ^  3976-7 

Service  of  process  on,  and  testimony  of  con 
victs. 

Process  served  by  leaving  a  copy ;  claim 
proved,  if  no  appearance,  3978 

Commission  to  take  convict's  answer,        3979 

Judge  may  order  convict  to  be  brought 
to  give  evidence  for  the  state,  3980 

Ofiicers  liable  for  escape  as  if  in  prison,  3981 

In  civil  eases  testimony  taken  by  inspec- 
tors on  interrogatory,  3982 

Defendants  in  state  case  may  take  depo- 
sitions of  convicts,  3983 

Testimony  of  incompetent  witnesses  to 
be  excluded,  3984 

PERJURY. 

Defined  ;  how  punished  ;  subornation  of, 

3197-8-9 

What  sufficient  charge  in  indictment  for,   3200 

By  slaves,  how  punished,  3315 

Limitation  of  prosecution,  within  four 
years,  3372 

PERPETUATION  OF   TESTIMONY 

See  "  Evidence." 

PERPETUITY. 

Settlement  of  lands  in,  forbid,  1308-9 

PERSON. 

Includes  eoi'poratic^n,  as  used  in  the 
Code,  1 

PERSON  OF  COLOR. 

Defined,  2 

PERSONAL  PROPERTY. 

See  "  Conveyances,"  "Taxes,"  "  Wills," 
"  Mortgages." 

Where  assessed  fur  taxes,  410 

When  and  how  sold  for  taxes,  459 

Brought  to  state,  deed  creating  life  es- 
tate, <kc„  or  incumbrance,  to  be  re- 
corded, 1284-5 

Mortgages  of,  when  recorded,  1 283 

Loans  of  in  writing,  or  by  will  recorded  ; 
others  void  after  three  years,  1 294-5 


Parol  gift  of,  invalid   without   posses- 
sion, 1295 

Distributed  as  real  estate  descends,  1581 

PERSONATING  ANOTHER. 

To  confess  judgment,  acknowledge  deed, 
(fee,  felony,  2209 

To  receive  property,  or  obtain   credit, 
how  punished,  3142 

PETTY  OFFENCES. 

See  "  Offences." 

Ai-e  public  offences  triable  before  jus- 
tice. 3073 
PHYSICIAN  OF  PENITENTIARY. 

See  "  Penitentiary." 

PHYSICIANS,  SURGEONS,  DENTISTS, 
AND  DRUGGISTS. 

Medical  boards  to  continue  in  authority ; 
to  examine  applicants,  &c.,  971-2 

Licenses  granted  to  those  quaUfted,  at- 
tested and  recorded,  973-4 

License  proved  by  itself,  or  by  certifi- 
cate, tfec,  975-6 

Contracts  of  unlicensed  physicians  void,      977 

Penalty  for  practicing  dentistry  with- 
out license,  976 

Two  days'  notice  to  produce  license  re- 
quired, 978 

Negroes  not  to  retail  drugs ;  druggists 
to  be  licensed ;  penalty,  979-80 

Fees  of  judge  for  certificates,  981 

Thompsonian  or  botanical  doctors  not  in- 
eluded,  982 

Physicians'  bills  evidence,  unless  contra- 
dicted on  oath,  2298 
PILOTS  AND  PILOTAGE. 

See  "  Port  and  Harbor  of  Mobile." 
PLANK  ROADS. 

See  "  Roads." 

Wantonly  injuring  or  obstructing,  how 
punished,  3196 

PLANTERS'  AND  MERCHANTS'  BANK. 

Acts  relating  to  continued  in  force,  10 

PLEADING. 

In  civil  actions  at  common  law. 

See  "Attachments,"  "Actions,  civil,  trial  of," 

see  "  Amendments,"  "  Chancery." 

General  rules. 

Time  for  filing  when  term  only  a  week,    2260 

Time  when  term  is  two  weeks  or  more, 

2258-9 

If  pleadings  lost,  copy  may  be  filed,         2268 

No  objections  to  be  sustained  to  form  of 
pleas,  etc.,  2227 

Struck  out,  on  motion,  for  ])rolixity,  2228 

In    complaint   foi'  slander,    colloquium 
omitted,  2229 

Consideration  of  sealed  instrimient  may 
be  impeached,  2230 

Assigiunent  of  breaches  on  penal  bond, 
on  judgment  by  default.  2231 

Successive  actions  on  same  conti'act  as 

causes  arise,  2232 

Profert  dispensed  with  ;    notice  to  pro- 
duce paj)crs  or  bill  (if  items,  2233 
l'LE.\  DINGS. 
The  (Jomjilnint. 

Issued   witli  sunnnons,  and  is  in   lieu  of 
declaration;  t<)  be  signed,  Ac,  2234 
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All  actions  ou  contracts  may  be  joined, 
except  -where  breaches  are  to  be  as- 
signed, 

Forms  of  Complaints. 

See  page  551  to  555. 

Forms  of  pleas. 

See  page  566-7. 

Special  pleas  required  in  all  cases,  ex- 
cept slander  and  trespass, 

If  in  abatement,  sworn  to,  unless  sus- 
tained by  record. 

Character  of  plea,  how  determined. 

All  demands,  not  merely  in  damages, 
may  be  set-off, 

Judgment  for  excess  of  set-off  and 
costs ;  judgments  set-off  on  motien,  2241-2 

Surety  sued  alone  may  set-off  debt  due 
principal, 

No  set-off  to  bills  of  exchange,  «tc., 

On  plea  of  tender,  money  to  be  paid  into 
court, 

Readiness  to  deliver  bulky  article  suf- 
ficient, 

Date  of  filing  to  be  indorsed  on  plea, 

Plea  since  last  eontinuance  no  waiver  of 
other  plea 


j  Children  of,  bound  apprentices  by  judge 
of  probate,  121/ 

2235  Duties  of  master  to  apprentice ;  penalty, 

j  121 6-1  •; 

Indentures  cancelled  by  judge  for  good 
I     cause,  1216 

■Captain  of  vessels  to  indemnify  counties 
i     against  support  of,  121S 

2237. On  refusal  to  give  bond  imprisoned,         121E 

Pauper  lunatics  provided  for  by  over- 

2238      seer,  276£ 

2239|POLITICAL  DIVISIONS  OF  THE  STATE. 

See  "Counties,"  "Senatorial  Districts," 

"Congressional  Districts." 
POLICE     AND    SANITARY    REGULA-. 

TIONS. 
See    "Hospitals,"    "Physicians,"    "Pa- 
trols," "Roads,"  "Slaves." 
,  POLLS  AND  POLL  LISTS. 

2245  See  "Elections." 

i  POLLING  A  JURY. 

2246 iSee  "Jury." 

2247!Either  party  may  poll  the  jury,  360C 

POSSESSION. 


2240 


2243 
2244 


2248  See  "Real  Actions,"  "Forcible  Entry 
Replications  and  subsequent  pleadings.       \     g^j  Detainer." 
Joinder  of  issue  is  general  replication,  _    2249,A.dverse  for  three  years  gives  right  to 
Special  replication,  what ;  double  repli-  '.     improvements,  2201-2  J 

cation  allowed,  2250-1  Wnt  of;  see  "Habere  Facias,"  <fec. 


2252: 


Subsequent  pleadings  governed  by  same 
rule. 

Demurrers. 

Grounds  of  set  out ;  none  others  consid- 
ered, 

Amendments  allowed  after  judgment  on, 
without  delay. 

Pleading  over   does  not  waive    objec- 
tions, 

Costs  imposed  for  frivolous  demurrer, 

Demurrer  to  evidence,  see  "Evidence." 
PLEADINGS  IN  CRIMINAL  CASES. 

See  "  Indictment,"  "  Criminal  Prosecu- 
tions." 

"Not  guilty"  entered  for  defendant 
standing  mute. 

On  plea  of  "guilty,"  witnesses  examined 
and  punishment  fixed. 

When  prisoner  entitled  to  fist  of  jurors 
and  copy  of  indictment. 

Pleas  in  abatement,  verified  by  oath, 

Pleas  determined  by  their  contents. 

Pleas  to  the  organization  of  the  grand 
jury,  when, 

POISON. 

Poisoning  springs  ;  felony, 

Penalty  for  selling  without  label, 

For  selling  to  slaves  or  children, 
POOR. 

Poor  houses  established  and  overseers 
appointed  by  court  of  county  commis- 
sioners. 

Certain  relations  liable  for  the  support 
of, 

Certificate  of  judge  of  probate  evidence 
in  suits  against  them. 


POSTHUMOUS  CHILDREN. 

Inherit  as  others, 

POWERS. 
2253  jOf  attorney  to  make  conveyances  ;  how 

acknowledged  or  proved  for  record, 
oo54:Of  sale   in  a   mortgage  pass  with  the 

I     debt, 
2255  Of  revocation  subjects  estate  to  grantor's 
2256'     debts 

General  of  disposition,  subjects  property 

to  grantee's  debts,  1325-6  : 

If  no  trust  or  remainder  over,  such  pow- 

I     er  is  a  fee, 

iDefinition  of  general  power  of  disposi- 
ggK^i     tion, 

[Any  may   be   reserved  which   can  be 

3575'     g''^'^t*2'^' 

i  Conveyance   under,  good   to  extent   of 

3576*-  P°^'^'' 


15771 


1278S 


1320) 


13211 


1327 


1328 


1329 


1330 
1331 


3125 

3278 
3279 


1211 


121i 


1213 


If  county  fails  no  costs  taxed  against  it,  1214 


p.  QQ I  Executed  as  conveyances, 
o^„^IIf  by  wiU,   then  with  the  formalities  of 
^^^^1     wills,  1332 

„_p.  To  be  executed  by  sufficient  instrument,  1333 
Revocable  if  coupled  with  a  trust  or 

interest,  1338 

Lands  devised  to  be  sold  by  representa- 
tive, _  1339 
Joint  executed  by  survivor ;  among  offi- 
cers by  majority,                                 1340-3 
If  beneficial,  liable  for  debts ;  of  attorney 
not  included,                                        1341-2 
Of  appointment. 
Among  several  persons ;  how  exei'cised,  1334 
In  default  of  appointment,  fund  divided,  1335 
If  consent  of  another  required,  to  be  in 

writing,  1336 

Grand-children  take  under   as  children,  1337 
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I  _  PRACTICE. 

!^ules  of,  in  all  the  courts,  established  by 
supreme  court, 

j5ee  rules,  <fec.,  in  appendix,  page  709  to 

j,   720. 

PRESENTMENT. 

5ee  "  Jury,  Grand." 

li   ,  PRECINCTS. 

j3ee     "Roads,"     "Election     Precincts," 

I    "Justices  and  Constables." 

|!     PREACHING  AND  PREACHERS. 

|5ee   "Slaves,"  "Free  Negroes,"   "Mar- 
riage." 

PRECEDING. 

cleaning  of  as  used  in  the  code, 
PRESIDENT  OF  UNITED  STATES. 

5ee  "Elections." 

PRINCIPALS. 

»ee  "Accessories,"  "Sureties." 

PRETENCES,  FALSE. 

)btaining  money,  goods  or  credit  under ; 
felony, 

PRINTING,  PUBLIC. 

^cts  prepared  for  ^iress  by  secretary  of 
state, 

Divided  into  public  and  private  or  local, 

ifouruals  prepared  with  index,  &c., 

iVhen   delivered  to    printer;    style    of 
printing  and  paper, 

ievenue  laws  printed  separately, 

5tyle  of  printing  for  general  assembly, 


568 


3142 


74 
75 
76 

77-8 
79 
80 


'or  departments ;  pai'chnients  furnished,  81-2 

rime  for  completing  laws  and  journals,         83 

Printing  of  general  assembly ;  of  depart- 
ments, 84 

proposals  advertised  for,  85 

Contents  of  proposals ;  when  to  be  is- 
sued, 86-7 

^bove  certain  rates  rejected,  88 

Lowest  bidder  to  be  public  printer,  89 

Elis  bond;  payment  for  printing,  when 
made  90-1-2-3 

Secretary  of  state  to  contract  if  no  pro- 
posal made,  94 

Printing  to  be  done  at  seat  of  govern- 
ment, 95 'g 
PRICES  CURRENT. 

Evidence  of  value  at  their  date,  2299 

PRISONERS. 

3ee  "Jails  and  Jailors,"  "Penitentiary," 
"  Habeas  Corpus,"  "Escapes,"  "Insol- 
vent Debtors,"  "Bail,"  "Prison 
Bounds,"  "Sheriff,"  "Marshal  of 
United  States." 

PRISON   BOUNDS. 

Defined ;  privilege,  to  whom  due ;  bond 
required. 

Sheriff  takes  the  bond. 

Prisoner  for  failure  to  pay  fine,  allowed 
benefit  of, 

Judgment  ou  the  bond  on  motion,  on 
breach  of  condition. 

Creditor  not  liable  for  support  of  pris- 
oner in  bounds, 

Prisoner  under  justice's  process  entitled 
to, 

Privilege  of;  lasts  .sixty  day.s, 


2734 
2735 

2736 


PRIVILEGE. 
Person  discharged  by  to  surrender  on 
limitation  of,  2434 

PROBATE. 

See  "Judge  of  Probate,"  "Court  of  Pro- 
bate." 

Of  conveyances. 
See  "Acknowledgement  and  Probate." 

Of  wills. 
See  "Wills." 

PROCEEDENGS  IN   COURTS. 
See  "Actions,"  "Parties,"  "Pleadings," 
"Evidence,"    "Chancery."    "Criminal 
Prosecutions,"  "Justices,"  "Appeals." 
PROCESS. 
See    "Summons,"    "Criminal   Prosecu- 
tions," "Executions,"  "Complaints." 
Executed     by     "Sheriff,"      "Coroner," 

"Constables ;"  see  each  title. 
All   civil  actions   commenced  by  sum- 
mons, 
Abuse  of  prevented  by  court  after  judg- 
ment. 
Resistance  of  service ;  how  punished. 
Refusal  of  officers  to  execute  criminal 

process ;  how  punished. 
Refusal  to   aid   in    execution  of  when 

summoned,  3293-4 

Common  law  or  chancery  used  by  chan- 
cery court. 
Officer  justified  under  if  regular  on  its 

face,  1 

Served  by  officer  of  either  county  on 
navigable  stream, 

PRO  CONFESSO. 
Sec  "Chancery." 

PROHIBITED  DEGREES. 
See  "Incest." 

PROMISES  AND   AGREEMENTS, 
See  "Frauds  and  Perjuries." 

PROMISSORY  NOTES. 
See  "Notes,"  "Bills  of  Exchange,"  <fec. 

PROPERTY. 
See  "Real  Property,"  "Personal  Prop- 
erty," "Trial  of  right  of." 

PROSECUTOR. 
Indictments." 

PROSECUTIONS. 
See  "Criminal  Prosecutions." 
PltOTESTS. 
See  "Bills  of  Exchansrc,"  <fec.,    "Nota- 


2160 


2406 
3218 


3212 


3012 


24 


PROVISIONS. 
See  "Unwholesome  Provisions." 

PUBLIC  BUILDINGS. 
See  "County  Buildings." 
Penalty  for  injuring  or  defacing,  3110 

PUBLIC  HIGHWAYS. 
See  "Roads,"  <fec. 

PUBLIC  PEACE. 
See  "Criminal    Prosecutions ;   proeeed- 
<,^„^|     ings  to  keep  the  peace." 

i  PUBLIC  ARMS. 

273giSce  "Arms,"  page  161. 

I  PUBLIC  DOCUMENTS. 

2739;  Attested  by  seal  of  state,  &q.,  56 

2740  How  distributed  among  the  people,  104 
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PUBLIC  LAWS. 
Repealed  by  code.  10 

PUBLIC  LANDS. 
Contracts  uot  to  bid  for,  uulawful,  or  to 

bid  off  to  resell,  1557-8 

Penalty  for  violation  of  this  law ;  party 

a  competent  witness,  1*559-60 

Improvements  on  may  be  sold,  1561 

QUARANTINE. 
See  "Hospitals,"  page  231. 

QUARTERMASTER  GENERAL. 
Has  custody  of  public  arms,  550 

Reports  condition,  number,  ttc,  to  adju- 
tant, 554 
Quarter  master  of  brigades  report   to 
him,  553 
QUI  TAM  ACTIONS. 
Barred  by  limitation  of  one  vear,               2481 

QUO  WARRANTO. 
Writs  of  granted  by  supreme  court,  568 


RAIL  ROADS. 

See  "Roads,    Corporations    to    build," 
see  "Corporations." 

Penalty  for  carrying  slave  without  writ- 
ten pass,  1010-11 

Injuring  or  obstructing,  and  causing  car 

to  diverge;  penalty  for,  3109|Two  verdicts  in  favor  of  defendant,  bar 

Wantonly  obstructing ;  negligently  ob-  i     plaintiff's  claim, 

structing,  3193-4i  REBELLION. 

RAFFLES.  Conspiracy  by  slaves  to  rebel ;  trial  of 

Taxes  on,  391 


Landlord  made  a  defendant  on  motion 
if  suit  be  against  a  tenant. 

Actions  for  use  and  occupation;  when 
sustained. 

Damages  for  use,  ttc.;  verdict, 

Rent  accrued  after  judgment,  recovered 
on  motion. 

Form  of  ejectment  altered,  but  law  con- 
tinued in  force. 

Statement  of  plaintiff's  claim  and  defen- 
dant's unlawful  entry;  all  that  is 
required. 

Defendant  may  demand  abstract  of 
plaintiff's  title. 

Plea  of  not  guilty  as  in  actions  of  ejci'.t- 
ment, 

Such  plea  admits  possession,  &c., 

Damages  severally  against  tlie  defen- 
dants. 

Tenant  making  no  clama  liable  only  for 
rent  arreai", 

Defendant  with  bona  fide  claim  liable 
only  for  a  year's  rent, 

Verdict  to  describe  the  premises  recov- 
ered, 

Judgment  by  default  admits  title  in 
plaintiff,  but  to  recover  costs  posses- 
sion to  be  proved. 


2201 

220e 
220* 


220| 
220$| 

221(|| 
221: 

221: 
22i; 

221 
2211: 

22ie 

22111 


2218 


22ia 


3090 


5307 


394 

2 

410 


RAPE. 

See  "Offences  against  the  person." 

Punished  by  imprisonment  for  life, 

On  white  woman  by  slave;  capitally 
punished, 

REAL  ESTATE. 

See  "Lands,"  "Conveyances,"  "De- 
scents," "Dower,"  "Wills,"  "Re- 
demption," "Remainder,"  "Execu- 
tions," "Rent." 

Rate  of  taxation  of. 

Defined, 

Where  assessed  when  owner  deceased, 

Redemption  of  when  sold  for  taxes,      468-71 

Sale  of  for  taxes,  460 

When  sold  for  taxes  in  incorporated 
towns,  X   1248-50 

Who  may  convey  or  devise  it,  and  how, 

1265-6' 
REAL   ACTIONS. 

See  "Limitation  of  Actions,"  "Dower," 
"Pleadings," 

Seal  not  necessary  to  conveyance  of  land,  2198 

On  recovery  possession  retained;  to 
gather  crop  by  giving  bond  for  rent. 

Bond  on  default  has  the  force  of  a  judg- 
ment. 

Suggestion  of  adverse  possession  of 
three  years. 

Verdict  if  suggestion  found  true, 

No  writ  of  possession  for  a  year  if  im- 
provements greater  than  the  rents, 

If  plaintiff  fail  to  pay  it  for  a  year,  de- 
fendant becomes  entitled  to  the  land 
by  paying  its  value,  2204 


slaves  for,  "  3306-21 

Sentence  of  death  for,  executed  instantly,  3330 
Aiding  slaves  in  rebellion  a  capital  of- 
fence. 
Writing,  (fee,  to  incite  slaves  to;  peni- 
tentiary. 
Inciting  to,  by  circulating  papers,  <fec. 

RECEIVERS. 
See  "Injunction,  and  appointment  of  re- 
ceivers." 
Appointed  only   by  chancellor ;  notice 
of  motion  for  in  vacation, 


307^1 

307*?; 
3078 


2199 


2200 


2201 
2202 


2203 


564 


65 


RECEIVING  STOLEN    GOODS. 

How  punished,  3177-8 

Concealing  stolen  slave,  3179 

RECORDS. 
See     "Conveyances ;"    see    "Appeals," 

"Transcripts,"  "Costs." 
Of  courts  not  removed  from  county  ex- 
cept in  case  of  dangei-. 
Minutes  to  be  read  in  open  court  each 
day,  (fee, 

Of  the  state. 
See  "Secretaiy  of  State." 

Of  notaries  public. 
See  "Registers." 

RECOGNIZANCES,  OF  WITNESSES. 
See  "Witnesses."' 

0/  bail. 
See  "Bail." 

To    keep   the  peace. 
See  "Criminal   Prosecutions ;    proceed- 
ings to  keep  the  peace." 

REDEMPTION,  OF  ESTRAYS. 
See  "Estrays,"  "Salvage." 
Of  real  estate  sold  for  taxes,  468-71 
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2116 
2117 


2118 


2119 
2120 


2121 


2128 


f  real  estate  sold  for  taxes  by  corpo- 
rate town,  1252-3 
'f  real  estate  sold  under  mortgage,  deed  of 

trust,  execution  or  decree. 
'ebtor  allowed  to  redeem  within  two 
years, 

ossession  to  be  delivered  on  dej»and 
urcbase  money  and  ten  per  cent,  to  be 
tendered, 

frit  of  unlawful  detainer  when  purcha- 
ser refuses  to  allow  it, 
udgment  creditors  allowed  to  redeem, 
'urchaser  may  refuse  to  allow  it  by  giv- 
ing additional  credit, 
>ne  creditor  may  redeem  from  another,  2122 
lIso  entitled    to  writ  of  unlawful  de- 
tainer, 2123 
Vho  deemed  creditors  ;  child  may  re- 
deem ;  when,                                          212-4-5 
'/"alue  of  improvements  to  be  paid,       2126-7 
dade  by  and  from  representatives, 

REFEREES, 
ee  "Arbitration  and  Arbitrators." 

REFERENCES  TO  REGISTER. 
See  "Chancery." 

REGISTERS  IN  CHANCERY. 
5ee  "Chancery,  Proceedings  in." 
One  appointed  for  each  district  by  chan- 
;    cellor  for  four  years, 
iGives  bond;  additional  bond  when  re- 
quired, 617-18-19 
Office  at  the  couuty  site ;  duties  and  au- 
'.    thority  of,  G20-1 
pannot  grant  or  dissolve  injunctions,  or 

appoint  receivers. 
Special  register  ;  when  appointed. 
Cannot  practice  as  attorney  in  the  courts 

of  chancery. 
Cases  removed  from  probate  court  tried 

before  him, 
Fees  of  registers, 
REGISTERS     OF     LANDS     SOLD 

UNITED  SI'ATES. 
See  "Taxation,"  437-8-9 

REGISTERS  OF  MARRIAGK 
See  "Marriage." 

Registers  of  notaries  public,  858-59-60 

Registers  of  births,  deaths,   marriages, 

&c.,  evidence,  2300 

REGISTRATION  OF  CONVEYANCES. 
See  "Conveyances," 

RE-HEARING. 
See  "Chancery,"  "New  Trials." 

RELEASES. 
See  "New  Trials." 
Receipts  without  sale  operate  as, 

RELEASE  OF  ERRORS. 
Confession  of  judgment  is, 
Injunction  of  judgment  is, 

RELINQUISHMENT  OF  DOWER 
See  "Dower." 

RELIGION. 

Churches  exempt  from  taxation,  390 

Disturbance  of  worship,  hnw  punished,     3257 

RELIGIOUS    SOCIETIES. 

Pruvinons  for  incorporition  of. 

Prelimiuury  steps  to  incorp.jration,       1257-8 


616 


622 
623 

624 

1911 

3044 

BY 


2282 


3036 
2972 


Corporation  complete  on  record  of  certi- 
ficate, 1259 

Powers  of  the  corporation ;  suits  against, 
how  begun,  1262-3 

Fees  of  judge  of  probate,  1264 

REMAINDERS,      REVERSIONS,      AND 
CONDI'ITONAL    LIMITATIONS. 

Deeds  and  wills  creating  to  be  record- 
ed, 1290-4 

Contingent,  of  lands  construed  as  execu- 
tory devises,  1301 

Not  prejudiced  by  conveyance  of  parti- 
cular estate,  1313 
REMOVAL  OF  OFFICERS. 

See  title  of  each. 

Notice  of  removalof  officer  by  judgment 
to  be  given,  167 

Of  officer  from  county  or  circuit,  vacates 
office,  see  "Officers." 

RENT. 

See  "Attachments  for  Rent." 

Landlord  has  lien  on  property  for  year's 

rent,  2460 

If  value  of  improvements  greater  than, 
no  writ  issues  foi'  a  year,  2203 

On  giving  bond  for  rent,  possession  re- 
tained to  gather  crop,  2199 

Tenant  making  no  claim,  liable  only  for 
arrears,  2215 

Defendant  with  bona  fide  claim  hable 
f(jr  only  one  year's  rent,  2216 

Lien  on  crop  for,  enforced  against  pur 

chaser  with  notice,  2535 

REPLEVY  OF  PROPERTY  UNDER  AT- 
TACHMENT OR  EXECUTION. 

See  "Attachment,"  "Tiial  of  Right  of 
Property,"  "Attachments  Against 
Steamboats." 

REPLICATIONS. 

See  "Pleadings,"  "Chancery." 

REPORTER  OF  SUPREME  COURT. 

Note,  office  abolished  at  session  of  1851 
and  1852,  and  judges  required  to  re- 
port. 

Appointed  by  the  judges;  they  con- 
tract for  printing,  585-6 

His  pay  ;  if  none  employed,  judges  re- 
port, 587-8 

Governor  then  contracts  for  printing,  5559 

Reports  so  published  sold  by  secretary 
of  state,  590 

PuWication  paid  for  on  certificate  of  the 
governor,  591 

Profits  invested  for  use  of  hbrary,  590 

Name  of  the  judge  ti  ying  the  case  re- 
ported, 593 

Copies  sent  to  the  judges  and  solicitors, 

and  to  each  state,  594 

REPRESENTATIVES  AND  REPRESEN- 
TATION. 

See  "Congressional  Distiicts,"  "Senato- 
rial Districts." 

In  coiigres.s,  elected  by  people  of  dis- 
trict,  ■  173 

When  elected  ;  special  election  of,       ]  74-80 

Seven  elected  for  Alabama,  31 

In   the  (jeiirrat   axsrnibly. 

How  apportioned  among  the  couulies,  26 
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Elected  by  tlie  peoi^le ;  elections,  when         'I  REVOCATION. 

^eW,  178-4  See  "Powers,"  "Executors  and  Adminis 


REPRIEVES,  COMMUTATIONS,  <fec. 

See  "Pardons." 

RESTITUTION. 
See  "Detinue,"  "Distringas,"  "Real  Ac- 
tions." 

RESIGNATION  OF  OFFICE. 
See  "Officers,"  "Vacating  of  Office." 
By    overseers    and    apportioners,    see 

"Roads." 
By  governor,  how  made,  1 64 

By  other  officers,  how  made,  165 

RESIGNATION   BY  EXECUTORS  AND 

ADMINISTRATORS. 
See  that  title. 

RESIDENCE. 
Change  of  by  officer,  see  "Vacating  Of- 
fice." 
Defined  as  to  qualification  of  electors,         172 

RESTAURAT. 

Tax  on  license  of,  397 

RETAILERS. 

Free  negroes  not  licensed  to  keep  tav- 
.ern,  1055 

License  to,  only  granted  on  eei'tificate  of 
character,  1056 

Oath  of  applicant  for  license ;  retailer  de- 
fined, 1057-8 

Indictment  for  "selling  liquor  without 
license"  good,  1059 

In  suits  for  liquors  sold,  license    to  be 
produced,  1060 

Justices  to  bind  over  offenders,  1061 

Selhng  liquor  to  slave,  or  trading  with, 
felony,  3282 

Selling  liquor  to  minors  and  students,  3280-1 
RETURNS. 

Of  executions,  see  "Executions." 

Of  attachments,  see  "Attachments." 

RETURNS  OF  ELECTIONS. 

See  "Elections." 

To  be  in  writing,  signed  by  returning 
officer,  "  250 

In  new  counties,  how  made,  350 

Fine    for    failure   to  make   returns  to 
speaker  or  secretary  of  state,  357 

Notice  of  failure,  by  and  to  whom  given,     358 
RETURNING  OFFICER. 

See    "  Elections,"    "  Congressional  Dis- 
tricts," "Senatorial  Districts." 
REVENUE. 

See  "County  Revenue." 

Of  the  state,  see  "Comptroller,"  "Treas- 
urer," "Taxation." 

Punishment  for  conversion  of  to  private 
use,  493 

Accounts  of  officers  of,  audited  by  comp- 
troller, 365 

Laws  relating  to  printed  separately,  79 

REVIEW. 
See  "Bnis  of." 

REVIEWERS. 
See  "Roads." 

REVIVAL. 
Of  suits,  see  "Abatements,"  "Judgments.' 


391 
39]l 


1     trators,"  "Wills." 

!  REVOLVERS. 

Tax  on, 

REVOLUTIONARY  SOLDIERS 
Certain  property  of  exempt  from  tax 
I  RIGHT  OF  PROPERTY. 

See  "Trial  of  Right  of  Property." 

RIVERS. 
See  "Navigable  Streams." 
ROADS. 
See  "Bridges,"  "Ferries,"    "Water-courses/' 
Navigable  Streams." 

Roads,  public. 
Court  of  county  commissioners  has  gen- 
eral superintendance  of,  1129' 
Grades  of  roads;  established  or  changed 

only  by  order  of  court,  1 1 30-1- 

Petition  for  change   of;  proceedings  on 

petition,  1132-3; 

Viewers  appointed  and  sworn  ;  their  re- 
turn, 1134.; 
Order  for  opening  new  road ;   damages 

to  owner,  1135-6^ 

Assessment  of  damages;  how  paid,      1137-8i 
Who  liable  to  do    duty  on ;  who   ex- 
empt, _  1139-40 
Not  required  to  work  on  road  six  miles 

off,  1141 

Inhabitants  of  towns  exempt.  1240 

Road  precincts  established  and  overseers 

and  apportioners  appointed,  1142 

Their   term  of  office ;    vacancies,    how 

filled,  1143-4 

Oath  of  apportioners  ;  officers    for  new 

roads.  1145-6 

Order  of  appointment  furnished  sherifl" 

by  judge, 
Statement  of  the    overseers  attached, 
with  the  names  and  grades  of  precinct 
and  roads. 
Order  of  appointing  overseers  ;what  to 

show, 
Penlaty  for  neglect  of  duty  by  judge  of 

probate, 
Service  on  overseers    and   apportioners 

of  the  notice, 
Service  is  valid  from  time  of  service. 
Excuse  or  resignation  of  overseer  or  ap- 

portioner. 
What  the  excuse  must  show. 
Excuse     or_  resignation   docketed    and 

tried  in  circuit  court, 
Duties  of  apportioners. 
Hands  apportiened  on  nearest  road, 
List  of  hands  to  be  delivered  by    each 

person  to  apportioner, 
Duty  of  overseers  of  roads. 
Old  apportionment  valid,  till  new  made,  1160 
Hands  in  three  miles  called,  if  none  has 

been  made,  1161 

Overseer  contracts  for  mile  posts  and 

sign-boards,  1162 

Overseers  contract  for  timber;  value  of, 

how  assessed,  116? 

Tools  also  to  be  obtained ;  all  in  three 
miles  to  help  open  new  road,  1 1 64-5 


1147 


1148 
1149 
1150 


1151 
1152 

1153 
1154 

1155 
1156 
1157 

1158 
1159 
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Wamiug  out  bauds,  how  done,  1166 

Person  serving  the  notice  exempt  from 
duty,  1167 

If  warned  on  two  roads,  to  obey  first 
warning,  1168 

Penalty  for  not  working  when  warned,  1169 

Overseer  may  excuse  defaulters  ;  list  re- 
turned to  justice,  2170 

List  is  evidence  of  the  default ;  penalty 
for  not  prosecuting,  1171-2 

No  property  of  defaulters  exempt  from 
execution,  1173 

Judge  of  probate  to  keep  a  road  book,     1174 

Autliorities  of  town,  indictable  if  streets 
out  of  order.  1175 

Penalty  for  changing,  injuring  or  ob- 
structing, 1176 

Gates  on,  when  allowed ;  overseer  per- 
mitting obstruction,  fined,  1177-8 

Failure  to  open  new  road  or  keep  old 
one  in  repair,  a  misdemeanor,  1179 

Racing  or  shooting  on  pubhc  road  ;  pen- 
alty, _  1180 

Charge  of  neglect  of  duty,  sufficient  in 
indictments,  1181 

Proof  to  sustain  the  charge,  1182 

Penalty  for  neglect  if  none  specially  fix- 
ed, _  _        _  1183 

Order  to  establish  a  road  is  evidence  of 
character,  1184 

Compensation  of  apportioner  prosecut- 
mg  overseer,  1185 

Pay  of  judge  of  probate  and  sheriff  for 
road  service,  1186 

Roads,  private. 

How  established ;  compensation  of  laud 
owner,  1187-8 

Corporations  to    build,    how  formed,     their 
powers  and  liabilities. 

Mode  of  forming  corporations  for  con- 
struetion  of,  1424 

Powers  of  when  formed ;  certified  arti- 
cles prove  the  corporation,  1425-6 

Court  of  couuty  commissioners  grant 
power  to  build  iu  each  county,  1427 

Chai'acter  of  route  and  road  stated  in  the 
application  to.  1428 

Notice  of  the  application  published  iu 
each  county,  1429 

Land  owners  may  oppose  the  grant ; 
public  advantage  considered  and  au- 
thority, if  granted,  recorded,  1430-1 

Uestiictions  against  remo\Tuug  dwellings 
and  obstructing  streams,  1432 

Assessment  of  damages  to  owner  of 
land ;  payment  of,  vests  title,  1433-4 

Costs  against  owner  if  no  more  assessed 
than  arc  tendered,  1435-6-7 

Appeals  allowed  to  circuit  court,  1438 

Tried  then  anew ;  costs  apportioned,  1439-40 

Tried  at  first  term  on  twenty  days'  no- 
tice, 1441; 

Onejui-y  may  assess  damages  in  several 
cases,  1442 

Branch  roads,  election  of  ofiicei'S,  pow- 
ers of,  1443-4| 

Failuie  to  pay  call,  forfeits  stock,  1445 

Bridges  erected  Vjy,  and  tolls  allowed,     1446 


Cities  may  give  lots  for  the  location  of,     1447 

Roads  to  be  wide  enough  to  permit  car- 
riages to  pass,  1448 

Tolls  on,  Avhen  charged;  rates   of,  how 
fixed  ;  certain  persons  exempt,         1449-50 

Rail  roads  take  toll  when  any  part  com- 
plete, 1451 

Rates  of  toll  published  and  not  increas- 
ed except  at  annual  meeting,  1452 

Penalty  for  passing  around  gates  of,         1453 

Du-ectors  manage  the  business  ;   notice 
of  election  of,  1454 

Voting  by  ballot,  votes  in  proportion  to 
shares ;  proxy,  1455 

President  elected  by  directors,  1456 

Directors  elected  annually ;  to  be  share- 
holders, 1457-8 

Share  not  voted  on  unless  held  lor  thir- 
ty days,       _  1458 

Capital  stock  increased ;  notice   of  loca- 
tion of  office,  1459-60 

Process,  how  served  on ;  Ust   of  share- 
holders, <fec.,  kept,  1461-2 

Transfeis  only  valid  on  the  books,  tran- 
scripts of  given,  1463-4 

jPenalty   for  refusing   transcript;  trau- 

I     script  evidence,  1465-6 

Penalty  for  failure  to  keep  stock  list  for 
inspection,  1467 

Liability  of  share-holders ;  not  discharg- 
ed by  dissolution,  1468 

Directors  personally  liable  if  indebted- 
ness over  half  the  stock,  1469 

Charter  forfeited  by  failure  to  build  road, 
&c.,  1470 

Right  to  repeal  or  modify,  reserved,        1471 

Fees  of  judge  of  probate,  circuit   clerk, 

and  sherift",  1472 

ROBBERY. 

Definition  and  punishment  of,  3104 

RUNAWAY  SLAVES. 
See  "  Slaves." 

RUNNING  OFF   PROPERTY. 
Punishment  for  running  off  under  mort- 
gage, &c.,  3132 
Indictment  for ;  honest  purchaser  of,         3133 

SAILORS. 

See  "  Ships  and  Seamen." 

SALARIES. 

Of  certain  judges,  not  to  be  diminished 
during  their  term,  Con.  Ala.,  page  40. 

Payable  to  officers  quarterly,  169 

Of  governor,  twenty -five  hundred  dol- 
lars, 55 

Secretary  of  state,  twelve  hundred  dol- 
lars and  fees,  57-8 

Comptroller,  two  thousaud  dollars  and 
fees,  63-4 

Treasurer,  fifteen  liimdred  dollars,  (see 
note,)  70 

Judges  of  supreme   court,    twenty-two 
hundred  and  fifty  dollars,  574 

Of  judges  of  circuit  courts,  fifteen  hun- 
dred dollai-s,  643 

Attorney    general,    four    hundred  and 
twenty-five  dollars  and  fees,  73 


784 


INDEX. 


Solicitors,  two  hundred  and  fifty  dollars 
and  fees,  728 

Deduction  made   from  salary   of  judge 
failing  to  hold  court,  638 

Tax  on  salaries,  391 

SALES. 

Taxes  on  sales ;  when  assessed,  391-410 

Of  real  estate  for  taxes,  see    "Real  es- 
state." 

Of  real  estate  by  executors,  <fee.,  see  "Ex- 
ecutors and  Administrators." 

Of  slaves  as  runaways,  1027-8-9 

Of  slaves  for  taxes.  460 

Of  public  lands,  fraudulent  combinations 
at,  see  "  Public  Lands," 

Sales  by  sheriff,  see   "  Executions"   and 
"  Attachments," 

By  constables,  see  "  Justices,"  <fec. 

Of  school  lands,    see  "School   Lands;" 
see  also,  "Partition." 

SALT  SPRINGS. 

Governor  may  lease  them  out,  549 

SALVAGE. 

Property  adrift  may  be  taken  up,  2075 

Appraisement  of  the  property  ;  justice 
to  keep  copy,  2076-7 

Notice,    when  by   advertisement;   con- 
tents, 2078-9 

Of  less  than  thirty  dollars'  value,    how 
advertised,        '  2080 

Restored  to  owner  on  claim  and  proof 
of  title,  2081 

Salvors  to  be  paid  ;  also   charge  on  the 
goods,  2082 

Fees  of  the  justice ;  of  appraisers,         2083-4 

If  DO  claim  made,  salvors  entitled  to  re- 
tain the  goods,  2085 

Owner's  remedy  on  refusal  to  restore  it 
to  him,  2086 

Penalty  for  injury  to  or  concealment  of 
the  goods,  2087 

Representative  of  salvor   acts  after  his 
death, 

SATISFACTION. 

Entry  of  on  payment  of  mortgage  debt,  1343-4 
SCHOOL  FUNDS. 

See  "Township  Schools,"  "University." 

Defined,  373 

Attorney   general  to  collect  notes  for 
school  lands,  374-5 

Paid  over  when  collected  to  state   trea- 
surer 376 

Duty  of  attorney  general  in  relation  to,     377 

Certificates  of  stoclc   for,  issued  to  the 
township.  378-9 

Tax  collector  to  pay  the  interest  to  trus- 
tees, 380 
SCHOOL   LANDS  ;  TRUSTEES  AND 
SURVEYS 

See  "  Township  Schools." 

Defined  ;   townships  izicorporated,  elec- 
tion of  trustees,  501-2  3 

Mode  of  conrjucting  the  election,  Ac,  504-5-6 

Casting  votes:  returns  of  elections,         507-8 

Vaemcy  in  trustees'  boani,  how  filled,       610 

On  failure  U)  elect,  court  of  county  com- 
missioners appoints,  511 


Who  eligible ;  term  of  office;  if  township 
on  county  line,  512-lS 

Oath  and  bond  of  trustee,  514-ia 

Majority  of  board,  or  one  may  act ;  sur-  i 

veyofthe  land,  516-l'?li 

Lands  to  be  leased  and   timber  reserv- 
ed, 51 9-20  ( 

Made  by  auction,  notes  payable  to  town, 
ship,  521-2 

Duties  of  lessee,  timber  rights,  523-4 

Penalty  for  trespass  on ;  fines  how   dis- 
posed of,  525-6 

Sales  of  made  only  by  vote  of  majority 
of  inhabitants,  527 

Mode  of  ascertaining  will  of  the  major- 
ity, '  528-9-30fl 

If  sale  agreed  on,  survey  made  and  min- 
imum fixed,  5322 

Sale   of,    where   and    liow    conducted, 

533-4-5-6-7ii 

Certificate  given  purchaser;  eff'eetof,  538!' 

On  failure  to  pay,  land  reverts  without 
legal  proceedings,  539-40 

Notes  for  purchase  money,  how  dispos- 
ed of,  541-22 

Fines  go  to  school  fund  ;  patents  on  pay- 
ment of  price,  543-4-5 

Trustees  conduct  suits  for  township,  546 

SCIENTIFIC  INSTITUTIONS. 

Property  of,  exempt  from  taxation,  390 

SCIRE  FACIAS. 

See  "Bail,"  "Witnesses,"  "Garnishees," 
"Jurors,"  "Forfeitures." 

Judgment  when  no  execution  in  a  year, 
revived  by,  2419 

But  ten  years  without  execution  is  pre- 
sumption of  satisfaction,  2420 

Not  to  revive  judgments   after   twenty 
years,  2421 

Execution  without  sci.  fo.  in  favor  of  ad- 
ministrator de  bonis  non,  1926 

Judgments  against  decedent  revived  on- 
ly by  suit,  "  1930 
SEAL, 

Of  the  state,  kept  by  secretary  of  state,        56 

Tax  on,  407 

Wi'itings   importing  to  be     under,    so 
held,  1315 

Of  judge  of  probate,  tax  on,  396 

Of  notaries,  clerks  of  circuit  court   and 
commissioners.  408-9 

Consideration  of  instrument  under,  how 
impeached,  "  2230 

Lands  may  be  conveyed  without  sealed 
instrument,  2198 

SEAMEN. 

See  "Ships  and  Seamen." 

SEARCHES  AND  SEARCH  WAR- 
RANTS, 
earch  wari'ants  defined ;  what  goods 
issued  to  take,  3774-5 

Affidavit  in  writing  required,  showing 
probable  cause,  3776-7 

If  proof  considered  sufficient,  warrant 
issued,  3778-9 

Form  of  warrant ;  how  executed  and  by 
whom,  3780-1 
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Elected   bj  the   people;    election    for, 
when  held,  173. 


Special  election  for,  when  held. 

SEQUESTRATION. 


Doors  may  be  broken,  <tc. ;  executed  in 
day-light ;  exception,  37  8  2-3 

Executed  and  returned  in  ten  days ;  re- 
ceipt for  property  taken,  3784-5 

Property  seized ;] low  disposed  of,  8786 :If   attachment  "in    chancery    returned 

Return  of  officer,    contents ;  contest  of  I     "not  found  "  writ  issues 

right,  (fee.,  3787-8|  '     SENTENCE. 

Property,  when  returned  owner ;  papers  ISee  "Execution." 

returned  to  court,  3789-9o|  SERVICE  OF  PROCESS 

Fees  paid  m  advance ;  penalty  for  ma-  jSee  "Process,"  "Arrest,"  Ac. 

liciously  suing  out,  3791-21  SET-OFF 


180 


3011 


Prisoner     under     charge     of     felony ; 
searched. 

When  issued  to  seize  books,  (fee,  of  re- 
tiring officer, 

How  disposed  of  when  recovered, 

SECRETARY  OF  STATE. 

See  "Amendments  of  the  Constitution," 
"Elections,"  "Laws  and  Journals." 

Elected  by  general  assembly    for  two 
years ;  Con.,  page  37. 

His  office  hours  and  duties, 

Salary  of  twelve  hundred  dollars  and  fees,  57-8 

Papers  of  general  assembly  kept  in  his  |S 


jSee  "Justices,  Civil  proceedings  before." 
3793  AH  demands  not  sounding  in  damages, 
pleadable  as, 
158 'Defendant  sustaining,  has  judgment  for 
lo9      excess. 

Judgments  iu  same  courtg  set-off  on  mo- 
tion, 
Surety  sued  alone,  may  set-off  debt  due 

principal, 
Not  allowed  on  certain  commercial  pa- 
per, 
Assignments  of  notes,  (kc,  subject  to. 
"Notes,"  "Assignment,"  "Bills   of 


55-61 


2240 

2241 
2242 
2243 
2244 


38'     Exchange  and  Promissory  Notes." 
39  i  SHELL Y'S  CASE. 

Rule  in  abolished  and  new  rule  of  con- 
1_7  i     struction  established, 

SHERIFFS. 
85  See  "Executions,"  "Elections,"  "Slaves," 
96 i  ''Free  Negroes,"  "Arrest,"  "Bail," 
"Process,"  "Roads,"  tfec,  "Criminal 
Prosecutions,"  "Proceedings  to  keep 
the  Peace,"  "Jails." 

Duty  in  arrests,  cfcc. 
iSoe  "Criminal  Prosecutions,  Commence- 
ment of" 


office, 

Enrolled  bills  deposited  with  him, 

He  prepares  the  laws  and  journals  for 

publication,  74_5_6-7i     struction  established,  1304 

Advertises    for     proposals    for    public 
printing. 

Distributes  acts  and  journals  of  the  state, 

Cojjies  sent  judges  of  probate  for  coun- 
ty officers,  97-8 

Duties  in  elections  of  circuit  judges,       247-8 

Collects  a  tax  on  his  official  seal,  407 

Sells  and  distributes  the  reports  of  the 

state,  594-5! 

Supplies  standards  of  weights,  &e.,  to  \Sum7nar^/  proceedings  for  and  against  sher- 

the  counties,  95 1-2 1  iffs. 


SECURITIES. 
See  "Sureties," 

SECURITY  FOR  COSTS. 
See    "Costs,"    "Appeals,"     "Elections 
contest  of." 

SEDUCTION. 
Suit  for,  barred  in  one  year, 
Unmarried  woman  may  6\iq  for, 
Either  parent  may  sue  for  seduction  of 
a  child, 

SEIZURE,  WRITS    OF. 
See  "Ne  Exeat,"   "Detinue,"   "Attach- 
ment," "Admiralty." 

SEIZIN. 
Living  of  dispensed  with, 
Transferred  by  statute  to  the  use, 

SENATORIAL   DISTRICTS. 
Their  number,  <tc., 

Returning  officers  of,  28-237 

County  officers  to  make  returns  to  them,       29 

SENATE. 
Ltipeachments  tri  ible  before ;  sitting  as 

a  court;  Con.  Aku,  page  41. 
SENATORS  IN  GENERAL  ASSEMBLY- 
See  "  Genei-al  Assembly." 
Thirty-threo  elected,  one-half  biennially, 
for  four  years ;  Con.  and  amendmenta, 
page  49. 

50 


See  "Summary  Judgments." 

Are  elected  for  each  county  by  qualified 
electors, 

Elected    for    three  years;    Con.    Ala., 
page  38. 

Orders  special  elections  of  justices  and 
constables, 
o^yslPenalty  for  failure  to  order  them, 

I  Bond  to  be  given,  approved  by  judge  of 
probate, 

If  no  judge,  approved  by  circuit  clerk, 

I  Penalty  for  failure  to  execute   process 

i     from  court  of  probate, 

|Keeps  his  office  at  the  court-house, 
^^^^JHas  one  or  more  deputies, 
2  3Q(5J  Attends  the  circuit  and  chancery  courts, 

I     and  executes  pi-ocess. 

Keeps  an  execution  book  to  enter  execu- 
tions and  orders. 

Receipts  to  be  entered  in  same  book, 

Sale  book  also  kept ;  the  books  open  to 
inspection,  693-4 

MisJemeanor  to  neglect  to  keep  these 
books, 

When  office  vacant  or  sheriff  incompe- 
tent coroner  acts. 

Returns  statement  of  money  received 
for  county, 

Peualty  for  failure. 


2481' 


2135: 


1316 


27 


173 


264 
269 

686 
687 

681 
688 
689 

690 

691 
692 


695 

696 

782 
78S 


78(3 
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Has  charge  of  cuurt-bouse,  767 

Compensation  of  for  road  duties.  1186 

Is  jailor  of  the  county  and  appoints  a 

deputy,  "  3839 

Duty  and  powers  in  suppressing  affrays,  3336 
May  order  out  the  military,  3337 

Those  acting  under  or  in  aid  of  justified,  3338 
Fees  of  in  civil  cases,  3047 

Fees  in  criminal  cases,  3992 

SHIPS  AND   SEAMEN. 
See    "Engineers    and    Steam    Boats," 

"Free  Colored  Mariners." 
List  of  passengers,  <tc.,  rendered  on  ar- 
rival, 864 
List  sworn  to  and  filed  with  city  clerk,  865-6 
Penalty  for  neglect  to  render  list,  867 
Deserters  from  ships  captured ;  penalty 

for  harboring,  868-9 

Penalty  for  employing  seamen  without 

a  discharge,  870-1 

Captain  bringing  paupers  to    give    in- 
demnity to  the  county,  12 19 
SICINATUHE. 
Includes  mark,  1 

SLANDER  AND  LIBEL. 
Suits  for,  barred  in  one  year,  2481 

Impugning  woman's  chastity  actionable,  2220 
Retraction  mitigates  damages,  2221 

No    costs  if  verdict  not  greater   than 

amount  tendered,  2222 

Receipt  of  money  as  compensation  is  a 

release,  2223 

Language  used  coustnied  as  in  commo)i 

parlance,  2224 

Truth  of  charges  against  public  men  a 

bar  to,  2225 

Truth  of  charges  mitigates  damages  in 
other  case.  ^  2226 

SLAVES. 

See  "Master  and  Slave."' 

See    "Offences  by  Slaves,"' page  593; 
"Offences  against  Slaves,"  591. 
Genetal  law  as  to. 

Tax  on  ;  Tax  for  fund  for  slaves  execu- 
ted, 391 

Tax  for  license  to  sell ;  penalty  for  sell- 
ing without,  399-400 

Sale  of  for  taxes;  where  and  how  made.     460 

Not  to  hire  their  own  time ;  licensed  by 
town,  1005 

Not  to  remain   at   any  house  without 
permission,  1006 

Penalty  for  permitting  unlawful  assem- 
blies «f,  1007 

Penalty  for  leaving  home  without  a  pass,  1 008 

Visiting    without    pass ;    pimished    by 
owner,  "    "  1009 

Liability  of  steamboats,  rail  roads,  <fec., 
for  taking  without  a  pass,  1010-11 

Not  to  carry  arms ;  licensed  by  justice 
to  do  so,  1012-13 

Not  to  keep  a  dog ;  riots,  (fee.,  by,  how 
punished,  1014-15 

May  be  apprehended  by  any  one  with- 
out a  warrant,  1016 

Fire-hunting  by ;  penalty  on  master  al- 
lowing, lOlY-18 


Not  to  own  a  horse ;  penalty  for  writing 
a  pass  by,  1019-20 

Unlawful  assembly  of,  defined,  1020 

Dispersed,  and  slaves  whipped  ;  pen- 
alty for  preaching,  1021-2 

Runaways  ;  pay  for  capturing,  1023 

Gangs  of,  how  taken  ;  pay  for  taking,   1024-5 

Name  of  runaway  slave  and  owner 
stated  in  commitment,  1026 

Advertised  by  sheriff  for  six  months,        102*7 

Sold  if  not  then  claimed;  terms;  pro- 
ceeds, how  disposed  of.  1028 

Claim  of,  by  owner;  how  proved,  1029 

On  making  and  filing  proof  judge  orders 
delivery,  1030 

Irregularity  in  sale  of  runawav;  not  to 
avoid  it,  '  1031 

Fees  of  officers,  1032 

UnlaAvful  importation  of;,  proceedings 
to  confiscate,  2058 

Slai'e,  criminal  law  relating  to. 

Persuading  him  to  leave  his  master,         3128 

Harboring,  how  punished;  aiding'  to 
escape,  '"3126-7 

Forging  passes  foi';  stealing,  inveigh- 
ling,  Ac,         •:  ""  3129-30 

Concealing  or  carrving  f>ff  when  charged 
with  felony,      "     '  3219 

Tried  for  though  slave  be  not  tried,-         3221 

Selling  liquor  to  or  trading  with  by  re- 
tailer, felony,         .         '  3281-2-3 

Selling  poisons  to,  3279 

Trading  with,  fine  and  imprisonment,.      3285 

j  Evidence  under  indictment  for,  ,  3286 

Employing  in  drawing  or  selling  liquor,  328'? 

Retailers,  &c.,  to  be  arrested  and  bound 
over  by  justice,  3288 

Slaves  or  free  negroes  not  to  sample 
cotton,  3289-90 

Previous  provisions  of  part  four  as  to 
punishments,  <tc.,  do  not  apply  to 
slaves,  .>■ 

Other  provisions  do,  except  when  incon- 
sistent with  other  parts  of  the  code  on 
that  subject, 

Off'cii.res  against  slaves. 

Whipping  slave  t<>  death  murder  in  first 
degree. 

Causing  death  by  whipping  without  de- 
sign to  kill,  murder  in  second  degree. 

Cruel  punishment  of;  neglect  to  feed, 
clothe,  (fee, 

Indictments  for  last  offence ;  character 
of, 

Jmy  of  slaveholders  to  try  the  case. 

Assaults  on  slaves  are  misdemeanors, 
SOCIETIES    FOR    RELIGIOUS   OR 
EDUCATIONAL  PURPOSES. 

See  "Incorporation  of  Societies." 
SODOMT. 

See  "Offences  against  Decency,"  (fee. 
SOLDIERS. 

Of  revolutionary  war  and  war  of  1812 
exempt  from  taxes,  890 

Disqualified  from  voting  while  in  sei'vice,     1 7 1 
SOLICITORS. 

See  "Attorneys,"  &c 


3305 


3305 


3295 

3296 

3297 

3298 
3299 
3300 
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Elected  by  general  assembly  for  four  j  STAY  OP  EXECUTION, 

years,  l2l\See   "Executions,"    "Appeals,"  "Justi- 

Goyernor  fills  vacancies ;  removal  from  |     ccs  of  the  Peace." 

circuit  vacates  office,  122-31  STATIONERY. 

Their  duties  are  to  appear  for  the  state,  JFor  general  assembly,  how  provided ; 

and  advise  grand  jury  in  relation  to  \     supreme  court  and  departments  pro- 

presentments,  724j     vided  by  secretary  of  state,  56 

Fined  for  absence  from  court;  attends  I  For  clerk  of  circuit  court,  by  the  county,     660 

special  terms,  _  _  '725-6|For  judge  of  probate,  by  the  county,    '     684 

If  absent  or    disqualified  another   ap-  jFor  county  treasurer,  by  the  county,  194. 

pointed  by  court,  1271  STATUTES 

jOf   the  United   States   or  either  state 
'28 1     proved  by  printed  copy,  2293 

log!  STEALING. 

'See  "Larceny." 
w„j,  See  "Slaves." 

I  STOCK. 

gogjSee      "State     Stock,"      "Marks     and 

Defaults  of  patrol  leaders  reported  to,     lOOoLxr?'"'^"*^^'"      j     -.,   . 
Noticeto,  of  state  debtors   application  j  When  assessed  with  taxes, 

under  the  insolvent's  law,  2143^      <  „  -L>eposit  of  for  free  banking. 

SOVEREIGNTY  OF  THE  STATE.       'r^^       '""^  cH^nPAnw 

Its  extent,  (fee. ;  how  to  be  maintained,    19-20  c;       u-c^    .       ,,  ,  li      ,  „ 

bee    "Uetmue,      'Conveyances,      "Im-  i     pena'tv 

n  ^7^!?  ?^'''  ......  !  '    '      STEAM  BOATS. 

On  death  after  written  contract  to  con-  [scc  "Engincors  and  Steam  Boats  " 

vey,    representative    compeUed     by  j^ot  to  transport  slave  without  a  written 

court  01  probate  to  convey,  1345      pass  1011-1'' 

SPECIAL  ELECTIONS.  Taxes  on ;  when  and  how  assessed  and 


Salary  two  hundred  and  fifty  dollars  per 

annum  and  fees, 
To  have  notice  of  failure  of  officers  to 

file  bonds,  <fec., 
Notice  given  to,  of  failure  to  pay  over 

county  funds, 
Proceeds    against     non-specie     paying 

banks, 


410 


933 


See  "Elections.' 

SPEECH. 
Freedom  of  secured ;  Con.  Ala.,  page  30. 

STANDARDS. 
See  "Weights  and  Measures." 

STALLIONS  AND  JACKASSES. 
If  at  large,  taken  before  justice  and  ad- 
vertised. 
If  not  claimed  maybe  gelded, 

STATE. 
Meaning  of,  applied  to  territory  within 
United  States, 

STATE  BONDS. 
Acts  relating  to,  not  repealed, 
Comptroller  to  keep  an  account  of  those 
issued, 

STATE  STOCK. 
See  "School  Fund." 
Certificates  issued  townships  for  amount 

due  each. 
Such    certificates    registered;     six  per 

cent,  interest, 
Assignable  by  indorsement  or  transfer 

on  books. 
Loss  of  certificate  ;  new  one,   when  is 

sued, 
Registered    and    account  kept;    when 

paid  assignee,  945-6 

Transfers  since  adoption  of  Code  only 
covered, 

STATE  TREASURER. 
See  "Treasurer." 

STATE  PRINTER. 
See  "Public  Printer." 

STAVES. 
See  "Inspection  Laws." 


collected,  4l8 

Proceedings    against  for    labor   and  mate- 
rials in  admiralty. 
See  "Admiralty." 

Remedy  for  collision  by  attachment. 
See  "Attachment." 

STIPULATIONS,  «fec. 
ifiQoiSee  "Admiralty." 

10931.      ,.^,        .,     STRAYS. 
[See  "Estrays. 

!  STREAMS. 

gjSee     "Navigable    Streams,"     "Water- 
I     courses." 

iqI  subpoenas. 

jSee  "Evidence,"  "Witnesses,"  "Forcible 
.Tggi     Entrj'  and  Detainer." 

Issued  for  either  party  when  cause  on 

j     trial  docket,  2303 

j  Commissioners  to  take  depositions   can 

issue,  2325 

By  justices  for  witnesses  in  his  county 

or  in  ten  miles,  2ll4 

Jssued  by  arbitrators,  2111 

g^(,  [Served  in  vacation,  by  Icaviug  copy  at 

residence,  2305 

943-4 '"  term  time  by  actual  service  of  copy,     2306 
Issued  for  each  term  till  cause  disposed 

of.  2306 

Not  to  issue    if   -witness  one  hundred 

miles  from  court ;  exception,  2304 

SUBORNATION  OF  PERJURY. 
See  "Perjury." 

SUGAR. 
Adulteration  of,  how  punished,  8261 

SUITS. 
See    "Actions    at  Law,"    "Chancery," 


3181 

319; 


941 
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"Summary  Judgments," 
the  Peace." 


"Justices  of 


SUMMARY  JUDGMENTS. 
General  rules  as  to. 
Judgments  reudcred  summarily  agaiust 

certain  officers  and  their  sureties,  on 

notice  and  motion,  2596 

Judgment  for  injured  party  against  those 

having  notice,  2597 

Entry  on  motion  docket,  notice  to  ofHcers 

of  court  and  sureties,  259S 

Tried  by  court  unless  jury  demanded  ; 

tried  instantly. 
Motions  for,  in  what  court  made,  2600: 


Against  judges  of  probate,  tax  collectors  and 
assessors, 7iotaries  public,  and  commission- 
ers of  deeds. 

Judgment  in  favor  of  comptroller  on  ten 

days'  notice,  2628 

I  Against  judges  of  probate  and  commis- 
!     sioners  for  failure  to  retui-u  taxes,  <tc.  2629 
|For  amount  of  return,  for  failure  to  pay 
!     it  over,  2630 

:  Against  judge  of  probate,  for  failure  to 
return  abstract  of  assessment  books,    2631 


Agaiust   defaulting   tax    collectors    for 
<,cqq'     taxes,  and  twenty -five  per  cent,  inter- 
est, 


assessment  books  for  a  fine, 
2601;  Against  attorneys  at  law. 

Summary  judgments  for  money  collect- 
ed on  notice  aud  motion, 
'-''^^-;  Plaintiff  to  show  his  title,  and  fee  of  at- 


2603! 


Cei'tificate  of  comptroller  evidence. 
Against  sheriffs,    coroners,  and  other  c.recu-ij^g.^i^g^  assessor,   for  failure   to  return 

tivc  officers. 
Judgment  on  three  days'  notice, 
Failure  to  return  execution,  twenty  per 

cent ;  f.dlure  to  pay  mouey,  five  per 

cent,  a  month. 
Failure  to  make  money,    full   amount 

and  ten  per  cent,  damages. 
Same  penalty  for  false  return, 
Failure  to  give  notice  of  collection,  five 

per  cent,  a  month. 
Jury  to  assess  fine   for  failure  to  exe- 
cute process, 
On  three  days'  notice  for  defeudant,  for 

excess  of  sheriff's  sales. 
For  failure  to  return  satisfaction,  tweu- 

ty-five  per  cent,  damages, 
For  failure  to  return  collections  after  in- 

juuetion. 
For   clerk  of    supreme    court    against 

sheriff  on  three  days'  notice, 
For  neglect  to    return  executions  from 

supreme  court. 
Copy  of  execution  and  certificate  of  clerk 

evidence, 
Sheriff  may  acquit  himself  on  oath. 


2632 
2633 


2634 


2635 


2636 
2631 


toruey  fixed  by  the  court, 

•^°'-''' Attorney  to  have  personal  notice, 
2601!  .  ... 

!  Summary  judgments  before,  justices. 

2606  !Foi"  ^fty  dollars  or  less,  on  motion  and 

I     five  days'  notice,  2820 

2607[-'^g'dust  justice  acting   after    removal, 

i     fine  forty  dollars,  one-half  to  iuforraer,  2821 
2608  Foi'  amount  collected  officially,  and  not 

!     paid  over, 
2609 1  Made  before  any  justice  of  the  county 

j     within  six  months, 
201  OiA-o'dnst  constables,  fine  of  forty  dollars 

I     for  acting  after  removal,  tfcc, 
2611  'For  failure  to  make  money  ou  execution, 

'  judgment  for  the  amount,  and  five  per 
2612'     cent,  damages, 

:For  failure  to  pay  over  money,  five  per 
2613:  cent,  per  month,  and  the  amount  re- 
2614i     ceived. 


2822 
2823 
2824 

2825 


2826 


r    /.  r   1     -a  I.  i-u..„„  j^„,'  ^^ii„^  iFoi'  five  or  ten  dollars,  for  failure  to  ex- 

In  favor  of  sh'';nn,  d'c,  on  three  days  notice.  ' 

■'  ■'  "^    .    .        ...  '    ,  ecute  a  summons. 

Against  obligors  on  mdemnifymg  lx)ud  ; 
against  deputies  and  their  sureties,        261 5 

Against  clerks  of  circuit  and  supretne  courts. 

Against  circuit  clerk  on  three  days'  no- 
tice. 

For  failure  to  enter  return  of  execution. 


For  failure  to  pay  over  money. 

For  failure  to  issue  execution,  twenty 
per  cent, 

For  failure  to  pay  over  money  deposited 
in  court. 

For  failure  to  pay  over  county  funds, 
five  per  cent,  a  month, 

For  failure  to  return  statement  of  fines. 

In  favor  of  comptroller,  on  ten  days'  no- 
tice. 

For  failure  to  make  returns  according  to 
law, 

For  failure  to  issue  execution  for  for- 
feiture to  state. 

For  neglect  to  pay  over  fines  received, 
ten  per  cent., 

Agfunst  clerk  of  supreme  court,  for  fail- 
ure to  pay  State  tax  on  suits, 


2616 
2617 
2618 


2619 


2620 


2621 
2622 


2623 


2524 


2625 


2626 


2627 


2827 
2828 


For  failure  to  levy  attachment,  judg- 
ment for  debt  and  interest, 

For  false  returu,  or  failure  to  return  pro- 
cess, five  to  twenty  dollars,  2829 

In  their  favor,  on  indemnifying  bonds, 
when  judgment  is  rendered  ag.ainst 
them,  2830 

Motions  made  before  any  justice  of  the 
county,  and  judgment  against  the  pai-- 
ties  and  sureties  having  notice,  2831 

When  the  sum  exceeds  fifty  dollars,  mo- 
tion to  be  made  in  the  circuit  court,     2832 

SUMMARY  REMEDIES  OF  SURETIES. 

See  "Sureties." 

SUMMONS. 

See  "Actions,"  "Complaint,"  "Pleading." 

Civil  actions  commenced  by  summons,     2160 

Issued  by  clerk,  and  accompanied  by 
complaint,  2161 

Form  of  summons  ;  branch  summons  if 
defendants  in  different  counties,         2162-8 

Suits  against  freeholder  in  county  of  liis 
residence,  except  for  real  property  or 
trespass  thereto,  2164 
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2165 


2166 


216 


2169 


2170 


Issue  execution  and  return  of. 
Served   by   leaving  copy  of,   and  com- 

plaiflt, 
To  be  served  three  days  before  return 
terra ;  if  served  t'^enty  days  before, 
returned  in  five  days, 
Returnable  to  second  term,  if  issued  only 

three  days  before, 
First  day  of  term  return  day. 
Served  on  corporations  by  copy  to  pres- 
ident, 
If  president   imkuowu,    on   any   white 

agent, 
When  executed  by  coroner ;  to  the  state 

by  copy  to  governor,  2171-2 

Served  on  resident  defendant  in  adjoin- 
ing county,  2173 
On  county,  by  copy  to  judge  of  probate,  2174 

SUNDAY. 
Contracts  made  on,  void, 
Compelling  slave  to  labor  on ;  how  pun- 
ished. 
Shooting,  hunting,  keeping  open  store, 

&o., 
Justice  has  cognizance  of  such  offences, 

SUPERSEDEAS. 
See  "Appeals  in  Civil  Cases." 
Writs  of  granted  by  circuit  judges, 
Appeal  by  state   ojierates  as,  vrithout 

bond. 
Appeals    do    not   supersede  execution 

without  bond, 
Amount  of  appeal  bond, 
Amount  of  in  trial  of  right  of  pi'operty. 
Bond  for  hire  of  slaves  before  superst- 
deas,  after  judgment  in  detinue, 
SUPREME  COURT. 
See  Courts,  page  164. 
See  "Clerk  of,"  "'Reporter,"  "Mai'shaL" 
Five  judges  elected  by  general  assembly, 

(note,) 
Majority   hold  court,  chief  justice    ap- 
pointed by, 
Original  and  appellate  jurisdiction  of, 
Authority  of  judges  ;  terms  of  court,  569-70 
Adjournment  if  judges   absent  for  six 

days,  571 

Provisions  when  judges  are  disqualified,  572-3 
Salary  of  judges,  two  thousand  two  hun- 


Sianmari/  remedies  of,  on  replevhi  bonds. 

May  demand  indemnity,  and  on  affidavit 
have  writ  of  seizure,  2688-9— iO 

Indemnifying  bond  filed  with  original 
bonil, 

Perishable  property  sold  by  sheriff  on 
seizure, 

Against  their  principals. 
2168  Qq  three  days'  notice  when  he  has  paid 
the  principal's  debt. 

When  sued  alone,   on  bank  debts, 

Against  each  other, 

Not  to  confess  judgment  if  offered  in- 
demnity, 

May  require  suit  against  his  principal. 

Bonds  with  conditions  and  guardians,  of- 
ficial, and  executors'  bonds  excepted. 

Executors  and  administrators  of  surety 

I     entitled  to  his  remedies, 
;[5'j2  I^I'^tions  for  such  judgments,  when  made, 

&,c., 
3302  Suits  against  on  executors',  guardians', 

and  official  bonds,  barred  in  six  years,  2477 

On  foreign  replevin,  or  appeal  bonds,  in 
four  years,  2479 


2641 


2642 


2644 
2644 
2645 

2646 
2647 

2648 

2649 

2650 


3303 
3304 


629 


301 


3025 


TAVERN  KEEPERS  AND  RETAILERS 
See  "Retailers." 
Taxes  on  licenses  of, 
Penalty  for  acting  without  license, 
TAXATION. 
3019!See  "Comptroller,"  "Treasurer." 
^^'^^^Si/stem  of,  and  persons  and  property  exempt 
3023[  from. 

Lands  taxed  according  to  value. 
No  discrimination  a.gainst  non-residents, 
Lands  of  United  States  and  navigable. 
'     streams  exempt  from,  3 

I  List  of  persons  and  property    exempt 
I     from, 
566'  Rates  and  rules  of  assessment. 

Rate  of  taxes  on  different  subjects  of  tax- 
567  ation, 

568. Accounts  of  taxable  sales  and  incomes 
to  be  kept. 
Tax  year  ends  on  31st  August, 
Taxes  and  licenses  assessed  and  collected  by 

judge  of  pjrobate. 
On  legacies,  except  to  certain  relations,     394 


3^ 
399 


386 

887 


390 


391 


392 
393 


dred  and  fifty  dollars  per  annum,  574|ou  lectures;  for  affixing  his  seal,  395-6 

Court  appoints  a  clerk  and  marshal,  575-6-7-8jOu  licenses  to  retail,  or  keep  tavern,  and 


SURRENDER. 

See  "Bail,"  "Insolvent  Debtors." 
SURETIES. 

Right  of  contribution    among,    on   addi- 
tional bond  of  officer. 

Application  of  for  discharge  from  official 
bond. 

Rendered   competent   witnesses  by  in- 
demnity, 

May  require  levy  on  principal's  proper- 
ty ;  suretyship,  how  shown, 

When  sued  alone,  may  set-off  debt  due 
principal. 

On  affirmance  or  appeal    from  justice, 
judgment  against, 


)ther  licensed  employments,  397 

Granted  for  a  year  if  not  specified,  398 

Penalty  for  acting  without  license,  399 

I  List  of  licenses  furnished  grand  jury,  402 

143fSale  of  slave  without  license  void  as  to 

'  i     seUer,  400 

144{  Licenses  to  be  exhibited  when  required,  401 
\Taxes  on  suits  collected  by  clerk  of  supreme 
2286                                     court.  ' 

'  A  tax  fee  collected  on  each  suit  for  the 
2448:     state,  403-4 

'statement   made   to   comptroller,    and 

2243]     payment  to  treasurer,  405 

Defaults  to  bo  reported  to  attorney  gcu- 

2372'     eral.  406 
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Taxes  collected  by  other  officers. 

Secretary  of  state  and  comptroller  to 
collect  tax  on  their  seals,  407 

Circuit  clerks,  notaries,  and  commission- 
ers of  deeds  also,  408-9 
TAXATION  OF  CORPORATIONS, 

Rate  of  taxation  of  free  banks,  1414 

Real  estate  of,  ■where  assessed ;  personal, 
where,  411-12 

President  to  retiii'u  sworn  lists ;  penalty 
for  failure,  413-14 

Agents  of  foreign  corporations  to  make 
returns,  416 

Fined  for  failure,    and  double  tax  im- 
posed, 416-17 
TAX  ASSESSORS. 

See  "County  Revenue." 

Appointed  by  com-t  of  county  commis- 
sioners; vacancy,  how  filled,  418 

The  one  appointed  last,  holds  tDl  August, 
1852,  ^  419 

Cannot  be  tax  collector  or  county  treas- 
urer, 420-792 

Bond  required  ;  duties  of  under  Code, 
when  to  commence,  421-2 

Duties  of  Assessor  in  relation,  to  assessment 
of  taxes. 

Assesses  all  real  and  personal  property 
^    between  September  and  January,  423 

Separate  books  of  real  and  personal 
property,  424 

Mode  of  entering  assessment  in  the 
books,  425-6 

Books  made  annually ;  notice  of  assess- 
ment in  each  precinct,  427-8 

Persons  liable  to  attend  and  give  in 
sworn  list ;  if  infirm,  may  send,  429 

Assessor  calls  at  residence  on  failure ; 
fee  for  calling,  430-1 

Double  tax  assessed  on  refusal  to  return 
a  list,  432 

Taxes  in  arrear  also  assessed,  433 

Comptroller  to  provide  lists  of  lands  sold 
by  United  States  annually,  •    434-5-6 

Arrangement  of  the  registers  so  furnish- 
ed, 437-8-9 

Court  of  coimty  commissioners  sits  to 
correct  errors,  440-1 

When  so  corrected,  original  books  open 
to  inspection,  442 

Contents  of  the  books :  abstract  of  sent 
to  comptroller,  443-4 

Tax  hst  then  deUvered  collector,  445 

Assessor  not  to   make  collections ;  ex- 
ceptions, 446 
TAX  COLLECTOR. 

See  "Election,"  "County  Revenue." 

Elected  by  the  people  of  the  county,  173 

Pays  interest  on  township  stock,  380-1 

His  term  of  office ;  vacancy,  how  filled,  447-8 

One  elected  in  1851  holds  otfice  till 
March,  1854,  and  makes  his  collections, 
<fec.,  under  laws  in  force  before  adop- 
tion of  Code,  449 

His  bond,  by  whom  approved ;  when 
filed,  450 

Lien  of  the  bond  on  his  property,  461 


i  Duties  oT,    when  to   commence   under 
Code,  452 

Duties  of  generally,  453 

Notice  of  collection  for  each  precinct,        464 

When  to  return  insolvents,  and  persons 
removed,  455 

Return  examined  ;  not  allowed  to  make 
another,  456-7 

Taxes,  how  collected  when  party  re- 
moves to  other  county,  458 

Personal  property,  when  seized  and  sold 
for  taxes,  459 

Sales  of  slaves  for,  when   and  where 
made,  460 

Sale  of  real  estate  for  taxes,  how  con- 
ducted, 461 

Sold  in  separate  parcels,  461 

Bidder  failing  to  pay,  resale  made  ;  fine 
for  failure,  461 

Certificates  of  pin-chase  given ;  assign- 
able, 462-3 

When  bid  in  for  state ;  certificate  in  such 
case,  464 

Surplus  of  sale,  how  disposed  of,  465 

Statement  of  real  estate  sold  made  out ; 
contents,  466 

To  be  recorded  ;  penalty  for  failure,  467 

Redemption  when  sold  for  taxes,  when 
and  how  made,  468 

Redemption  of  lands  bid  in  for  the  state,     469 

Redemption  money  paid  holder  of  certi- 
ficate, 470 

Penalty  on  judge  of  probate  for  neglect 
to  pay  over,  470 

Not  allowed  after  ten  years  in  any  case,     471 

Certain  officers  not  to  bid;  penalty,  472 

Recitals   of  deed   to  pm'chaser ;    when 
made.,  473 

Sale  not  invalid  for  assessment  to  an- 
other, 474 

Certificate  of  redemption  given  by  judge 
on  redemption,  475 

Receipt  of  redemption  money  releases 
purchaser's  title,  476 

Penalty  for  selling  willfully  when  taxes 
are  paid,  477 

To  assess  and  collect  on  steam  boats  in 
Mobile  and  Montgomery,       478-9-80-1-2 

Collections,  when  to  be  paid  over,  486 

Death  of  tax  collector,  492 

Ineligible  as  county  treasurer,  792 

TAXES,  WHEN  AND  HOW  PAID  OVER 
BY  COLLECTING  OFFICER. 

Sworn  returns  made  by  clerks  of  cu-cuit 
courts,  notaries  and  commissioners,         488 

Taxes  collected  by  judge  of  probate ; 
paid  tax  collector,  484 

Mobile  tax  collector  to  deposite  monthly 
in  bank,  485 

Tax  collectors  to  pay  over  to  treasurer 
by  first  Monday  in  September,  486 

TAXES,      MISCELLANEOUS      PROVI- 
SIONS. 
State  has  a  hen  for ;  funds  receivable  in 

payment  of,  487-8 

Specie  collected  to  be  paid  over  by  col- 
lector, 490 
Proceedings  on  death  of  tax  collector,        492 
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Penalty  for  malappropriatiou  of  state  jTrustees     of,     see     "  School     Lands," 

revenue,  ~ 

Neglect  of  duty  by  ofRcei's  a  misdemea- 
nor, 

Summary  proceedings  against  assessors, 
collectors,  «fec., 

TENANTS. 

See  "Rents." 

Attornment  of  dispensed  "with, 

Landlord  made  party  on  motion,  in  suits 
against, 

TENANTS  IN  COMMON. 

See  "Partition  of  Lands." 

Heirs  take  as  tenants  in  common, 
TENANTS  FOR  LIFE. 

See  "Conveyances." 


493 1      "  Township  Schools." 

'  TOWNSHIP  SCHOOLS. 

494!School  funds  are  proceeds  of  the  school 

lands,  821 

Certain  I'eal  and  personal  property  may 

be  held  for,  822 

Business  of  schools  managed    by  trus- 
tees, 823 
Majority  of  them  transact  business,  824 
2205jThey    establish    school     districts     and 

!     schools,  825 

i  Employ  teachers  of  certain  branches ; 
1588!     other  branches  paid  by  the  scholars 
I     taught, 
I  Income  apportioned  among  scholars. 


2628 


1298 


825 
825 
825 
826 


Cannot  defeat  ulterior  estates,  1 305  i  Reports  annually  to  judge  of  probate. 

Can  pass  only  their  own  estates  by  cou-  Penalty  for  failure  to  report, 

veyance,  1317  Assistant  teachers  and  books,  when  pro- 

Warranty  does  not  affect  the  remainder,  1313      vided,  82*7 

TENDER.  Incomes  of  two  townships,  when  united,      828 

On  plea  of,  money  paid  into  court ;  if  of  j  Joint  board  of  trustees ;  disposition  of 

bulky  article,  2245-61     united  fund,  _  829-30 

■  I  Disposition  of  income  when  there  is  no 

scliool,  831 

597-9 [Time  of  actual  attendance  only,  paid  in 

such  cases,  832 

1,311 'Abstracts  of  trustees'  reports  forwarded 

to  governor,  833 

i  TREASURER. 

See   "  County  Treasurer,"  "  Escheats," 
"  Comptroller,"  "  Taxation,"  <fee 


TEN  PIN  ALLEYS. 
Tax  on  ;  penalty  for  keeping  without  li- 
cense, 

TERMS  FOR  YEARS. 
Not  to  extend  beyond  twenty  years. 

TESTIMONY. 
See  "Evidence,"  "Witnesses." 

THOMPSONIAN  DOCTORS. 
May  practice  without  license  and  charge 


fees, 

THEATRE. 
License  of;  tax  on, 

THREE  PER  CENT.  FUND. 
See  "Treasurer." 

TIMBER. 


982|Cives  bond ;  his  office  hours;  accounts 

with  successor,  65-6-7 

391-7 'Proceedings  on  his  death  or  refusal  to 

i     account,  68 

iGovernor  has   superintcndauee  of    his 
!     office, 


ces, 


See  "Roads,"  "Offences  Against  Prop-  [His  sa,lary,  (note),  _  * 

ei-ty."  'Additional  bond,  when  required  of. 

Penalty  for  cutting  on  school  lands,         ,525-6, Comptroller  keeps  an  account  with, 

TITLES.  Duties  of,  in  relation  to  state  finances. 

Imperfect,   how   perfected,    see    "  Spe-  j  Receives  and  keeps  money  due  the  state 

cific  performance,"    see   "  Cohveyan-  j     on  bonds,  &c., 

1345.1  TREASON. 

Defined ;  how  punislied, 

TRESPASS. 
See  "  Real  Actions." 
Actions  for  land  in  six  years, 

TRESPASSING  ANIMALS. 
See  "  Fences." 

I  TRIAL  IN  CIVIL  ACTIONS. 

^"See  "Actions,"  "Justices  of  the  Peace," 

"  Summary  Judgments,"  "  Sureties." 


69 

'70 

134 

365 

376 

885 

3075 


3242 


J  005 1 


2477 


TOMB-STONE. 
Injury  to  or  defacing,  punished  by  fim 

TOLL  BRIDGES.' 
See  "  Bridges,  Ferries,"  <fee. 
TOWNS. 
See  "  Hospitals,"  <fec. 
Acts  incorporating  not  repealed. 
May  license  slaves  to  hire  themselves 

Unlawful  to  store  gunpowderin,  1118;tRIAL"iN  CRIMINAL  "PROSECUTIONS 

May  estabhsh  magazines,  1179-80igee  ..  Venue,"  "  Jury,"  "  Indictments," 

Mode  oj  incorporating  and  powers  of.  "  Criminal  Prosecutions." 

See  head  notes  on  page  269.  Privileges  secured  prisoner  liy  the  con- 

TOWNSHIPS.  I     stitution,  page  "  30 

See  "  School  Lands"  and  "  School  Fund."         'Proceedings  on  plea  of  guilty ;  if  prison- 
Certificates  of  stock  issued  to,  378|     er  stands  mute,  8574-5 

i  Accused  to  have  copy  of  indictment  and 

380  counsel  assigned,  in  capital  case,  3576 

381  Number  of  jui'ors  summoned  in  capital 
382|     cases,        '  3577-8 
502; Penalty  for  default;  jury, how  made  up, 

3679-80 
822lChallenges  allowed  the  prisoner,  3581 


Interest  on  the  stock  paid  by  tax  col- 
lector. 

Rate  of  interest  six  per  cent., 

Trustees  of  receive  the  intei-est. 

Are  incorporated. 

May  hold  certjiin  real  and  personal  i)rop- 
erty, 
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Numbei"  allowed  the  state, 
Causes  of  challenge  ;  how  proved, 
Other  causes  iu  felouy. 
Court  may  excuse  unfit  person, 
Alieu  not  entitled  to  jury  of  aliens. 
Pleas   iu  abatement  sworn   to  ;   deter- 
mined by  plea. 
Pleas  to  organization  of  grand  juiy. 


3582iPay   of  money   to    trustee    discharges 
3583-41     debtor  to,  1319 

3585-6j  Void  as  to  those  without  notice,  1321 

35871  Recording  declaration  of  trust  is  notice,  1322 
3588] Do  not  descend  to  trustee's  heirs,  1323 

iTRUSTEES  ;  APPOINTMENT  AND   RE- 
35891  MOVAL  BY  CIRCUIT  COURT. 

359 1 1 Q;|^,ses  of  removal;  proceedings  to  re- 
No  objection  taken  to  special  graudjury,  3592J     move,  2725-6-7 
Court  may  direct  separate  or  joint  trial,  3593  Notice  to  non-resideuts  or  absent  trus- 
When  prisoner  witness  for  other  defend-           ]     tees,  2728-9 

ant,  _    S594jj^pp^(,ation  tried  as  other  cases  ;  bond, 

"When   prisoner   may    tura  state's  evi-  i     ^ylien  required,  2730-1 

dence,  3595|N'e^v  trustee  appointed  and  bond  given,    2782 

Slaves  witnesses  against  free  negroes,      ^  3596  j  Costs  imposed  at  discretion  of  the  court,  2733 
Proof  of  rape,  Ac,  how  made,     _  ^^^^^-^Rcsignation,  death,  ot  removal  bit  chancery, 

"Witness  competent,  though  entitled  to  ;  and  appointment  of  successors. 

the  fine.  3599jTrustee   may  resign,  on  application   to 

3fi00      the  register, 

!  Notice  of  the  application  to  be  jJublish- 
3601J     ed, 

jTo  account  and  settle  up  before  resigna- 
tion, 2993 


Conviction  on  e^^dence  of  accomplice. 
Defendant  may  be  found  guilty  of  minor 

offence. 
Juror  knowing  material  fact  must  dis- 
close it. 
Jury  discharged  in  case  of  sickness. 
Adjournment  of  court  discharges  them. 
Verdict  as  to  separate  defendants, 
Jury  polled  by  either  party. 
Juror  to  be  discharged,  if  sick, 

TRIAL  OF  RIGHT  OF  PROPERTY 
LEVIED  ON. 


2991 


2992 


3602; 
3603 
3604 
3605 
3606 
3607 


Such  accounts  not  conclusive,  except  that 

he  is  protected  as  to  payments  made 

under  them. 
Register   appoints   a  new  trustee,   and 

takes  bond,  if  necessary. 
On  death,  register  appoints  a  successor, 

and  takes  bond,  «tc. 


On  execution  from  probate  court,       676-7-S-9jPavties  to  have  ten  days'  notice,  or  pub 
When  levied  on  under  attaehnient ;  see 

"Attachment," 
On  claim,  -^^dth  affidavit  and  bond,  prop- 


erty levied  on  restored. 

Bond,  &c,,  returned,  and  issue  made  up 
to  try  the  right. 

Burden  of  proof  on  plaintiff;  damages 
for  delay. 

Execution  on  bond,  if  property  con- 
demned. 

Proceedings  when  claim  is  made,  on  exe- 
cution from  other  coui-ts. 

Other  property  may  be  levied  on ;  bond 
releases  sheriff. 


lication  for  thirty  days, 
2536jQum.(jiaHs  appointed  for  infants,  <tc.,  in 
'     such  cases. 


2587 


2588 


2589 


2590 


2591 


2994 


2995 


2997 


2998 


2595 


2291 


2833 


Mortgagee  may  claim,  but  creditor  may 

pay  off  the  mortgage. 
Mortgagor   or  defendant   in  execution, 

not  competent  for  claimant. 
Before  justices. 
On  claim,  bond,  and  affidavit,  property 

restored. 
Jury  summoned  on  return  of  execution, 

<fec.,  2834-5 

Sworn  to  try  the  ease  impartially,  2836 

Assessment   of  value   of  each  article ; 

damages  for  delay,  2837-8 

TRUST  ESTATES. 
See  "Conveyances,"  "Powers,"  "Hus- 
band and  "Wife." 
The  possession  transferred  by  statute  to 

the  use, 
Trusts  created  by  vesting  trustee  ■with 

legal  estate. 
For  accumulation,  (except  for  infants), 

limited  to  ten  years. 
Except  implied  trusts,  created  in  land 

only  by  writing,  1320 


I'rustee  removed  by  the  court  for  viola- 
tion of  duty. 
New  trustee  appointed  iu  such  cases, 
TWO  AND  THREE  PER  CENT.  FUNDS. 
Acts  relating  to  not  repealed,  10 

Comptroller  keeps  account  of  with  the 

United  States, 
Treastn-er  to  receive,  and  receipt  for  the 
balance, 
,„„.  TURNPIKES,  Ac. 

^9^-ISee  Roads. 


2999 
3000 


65 


370 


Coi'poration  owning,  to  keep  iu   order ; 
failure  forfeits  tolls. 


1204 


1306 


1307 


1310 


UNWHOLESOME  PROVISIONS. 
Penalty  for   sale  of,  or  adulterating  h- 

quor,  1115 

Initials  of  baker  to  be  marked  on  bread,  1116 
Penalty  for  using  another's  name,  1117 

UNITED  STATES. 
Term  includes  territories,  7 

Acts  directing  settlements  with,  not  re- 
pealed, 10 
Cession  of  lands  to,  how  made,                 21-2-3 

UNIVERSITY  OF  ALABAMA. 
Fund  for  support  of;  interest  paid  trus- 
tees, 383-4 
Income  of  may  be  applied  to  buildings,     548 
Trustees  may  sell  the  university  lauds,   547-8 
University  is  a  corporation ;    how  en- 
dowed, 834 
May  receive  gi'ants,  devises,  <fee. ;  misno- 
mer not  to  avoid,                                  835-6 
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A  trustee  chosen  by  general  assembly 
from  each  circuit, 

Vacancies  filled  by  the  board ;  who  eli- 
gible, 838-9 

Oath  of  trustees ;  annual  meetings  of,     840-1 

Governor  president  of  board;   special 
meetings,  how  called,  843-4 

Quorum  of  board ;  authority  of,  844-5 

Treasurer   appointed ;   bond   required  ; 
deposits  in  bank,  846-'7 

Board  reports  to  general  assembly  ;  fac- 
ulty, what,  848-9 

It  enforces  rules  and  confers  degrees,         849 

No  religious  test  required  of  students  or 
professors,  850 

Sectarian  tenets  not  to  be  taught ;  pay 
of  trustees,  851-2 

Supreme  court  judges,  and  president  of 
university  are  trustees,  834 

UNLAWFUL  ASSEMBLIES. 

See  ''Slaves"  and  "Free  Negroes." 

Of  slaves,  defined;  how  punished,        1015-20 
UNLAWFUL  DETAINER. 

See  "  Forcible  Entry,  and  Unlawful  De- 
tainer." 

USURPATION  OF  OFFICE,  &c. 

See  "Corporations,  vacation  of  charter 
for  usurpation  of  franchise,  and  pro- 
ceedings to  oust  usurping  officer." 
USURY. 

See  "Interest." 

Usurious  interest  not  recoverable,  and  if 
paid,  deducted  from  balance,  1523 

VACANCY  IN  OFFICE. 
Notice  of  given  to  governor,  if  filled  by 

appointment,  162 

Governor  gives  notice  of  to  general  as- 
esmbly,  if  to  be  elected  by  it,  168 

VACATING  OFFICE. 
See  title  of  each  officer ;  "  Resignation," 
Sentence  to  penitentiary  vacates, 
Failui-e  to  file  bond,  when  required, 
Or  to  give  additional  bond. 
Or  to  give  new  bond  on  requisition  of 

sureties. 
Resignation,  when  allowed  ;    change  of 
residence,  death,  or  sentence  of  com- 
petent court  vacates  office, 

VACATING  CHARTERS. 
See  "  Corporations." 

VAGRANTS. 
Defined;  arrested  on  justice's  warrant 

and  committed,  <fec.,  3794-5-6 

Imprisoned  twenty  days  for  second  of- 
fence. 
Commitment,  to  show  period  of  impris- 
onment, 

VENIRE. 
See  "Jurors  and  Jury." 

VENUE. 
Change  of  hi  civil  actions. 
Changed  once  on  motion  and  affidavit, 
Depositions  of  adverse  party's  witnesses 

in  the  county,  taken, 
Subpcenas  returnable  to  court  to  whicli 
removed, 


1  Changed  to  new  county,  if  defendant  re- 
837      sides  in  it,  2362 

Clerk  to  transmit  the  papers ;  pay  of 
messenger,  2363-4 

Change  of  in  criminal  prosecutions. 

Changed  on  affidavit   of  prisoner ;  con- 
tents of  appUcatiou,  <fec.,  3608-9 

How  often  and  to  what  county  removed ; 
condition  in  misdemeanors,  3610-11 

Mileage  paid  clerk;  duty  of  clerk  on 
"  order  of,  3612-18 

Duty  as  to  subpoenas ;  defendant  tried 
on  copy  of  indictment,  3613-14-16 

Witnesses,  how  subpoenaed;  fines  and 
forfeitm-es  on,  3616-1'? 

State  witnesses,  how  paid,  on  acquittal,    3618 


WAGERS. 
See  "  Gaming  and  Wagering." 

WARDS. 
See  "  Guardian  and  Ward." 

WARDEN  OF  PENITENTIARY. 
See  "  Penitentiary." 

WARRANTS  ON  TREASURY. 
See  " Corapti'oUer,"  "Treasurer." 

WARRANT  OF  ARRE«T. 
See    "  Search    Warrants,"     "  Arrest," 
"  Criminal  Prosecutions,  Commence- 
ment of,"  "Justices." 

WARRANTY. 
By  tenant  for  life,  not  to  prejudice  de- 
pendent estates,  1313 
Implied  from  the  use  in  a  deed  oi grant, 
bargain,  or  sell,                                       1314 
WATCHES. 
Taxes  on,  391 

WATER-COURSES. 
See  " Roads,"  (fee,  "Ferries." 
j  Navigable  streams  are  public  highways,  1205 
Court    of   county   commissioners    may 


107 
125 
138 


161 


contract  to  remove  obsti-uctious  in,        1206 
May  divide  into  road  precincts ;  hands 

apportioned  on,  1207-8 

Penalty      for     obstructing      navigable 
1     streams,  1209 

1*'  Liability    for    changing    course    of    a 

stream,  1210 

WATER-WORKS,  DAMS,  &c. 
Owner  of  banks  may  erect ;  application, 

to  whom  made,  2089-91 

Contents  of  apphcation ;  ad  quod  dam- 

mmi  to  sheriff,  2092-3-4 

Notice  to  owner  of  opposite  bank,  to 

guardian  if  an  infant,  2095-6 

jTo  non-residents,  by  publication,  2097 

3797  Manner  of  executing   writ;    charge  of 
1     sheriff  to  jm-y,       '  2098 

3798  One  acre  also  assessed  for  abutment  of 
dam,  <fec.,  2099 

Verdict  in  writing,  signed  by  majority 
and  returned  to  judge,  2100 

I  Parties  interested  summoned  t<)  show 
2359;     cause,  2101 

Notice  by  ])ersonal  service ;  if  not  found, 
2360,     by  posting,  2102 

Application  rejected  if  dangerous  to 
2361;     health  or  overflow  of  older  mills,  2103 
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Failure  to  pay  assesement    for   three 
months  revokes  the  grant,  2104 

Conditional  fee  vests  on  payment ;  re- 
vests on  breach,  2105-6 

Proceeding  when  canal  necessaiy,  2107 

Same  proceedings    when  dam    to   be 
raised  higher,  2108 

Failm-e  to  perform  conditions  avoids  the 
grant,  2109 

Any  one  interested  may  contest  appli- 
cation, 2110 

Double   damages    for   raising  without 
authority,  2111 

Fees  of  officers  and  jurors,  2112-13-14 

Sheiiff  may  act  by  deputy,  2115 

WAYS. 

See  "Roads." 

WEAPONS. 

See  '"Arms." 

WEIGHTS  AND  MEASURES. 

Standard,  fixed  by  Congress, 

Contracts  construed  in  reference  to, 

Secretaiy  of  state  supplies  each  county, 

950-1 

Judge  of  probate  to  give  notice  of  re- 
ceipt of. 

Also  to  try  weights,  &q.,  by,  and  seal 
them, 

Fee  of  judge :  penalty   for  selling  by 
other  standai'd, 

WILLS. 
General  jjrovisions. 

All  persons  of  full  age  and  sound  mmd 
may  devise  lands. 

Any  one  who  can  hold,  may  take  by  de- 
vise. 

Lands  devised  to  aliens  go  to  next  heir 
not  an  alien, 

Devise  of  "all  my  real  estate,"  includes 
all  held  at  the  death, 

If  devise  not  restricted,  all  of  testator's 
estate  passes. 

Estates  "pm-  autre  vie,"  chattels  real  on 
grantee's  death. 

Infants  of  eighteen  years  may  bequeath 
personal  property. 

Property  not  devised,  ttc,  descends  as  if 
no  will. 

Marriage  and  birth  of  issue  revokes  the 
will,  159*7 

Marriage  of  a  woman  revokes  the  wiU,     1598 

Posthimious  children  take  as  if  no  will 
were  made,  1599 

Manner  of  setting  apart  its  share ;  death 
of  before  division,  1 600-1 

Devise  not  revoked  by  contract  to  con- 
vey; exception,  1602 

Incumbrances,  mortgages,  <fec.,  do  not 
revoke, 

After  acquired  interest  passes  in  devise 
of  real  estate, 

Legacy  to  a  child  vests  in  his  children, 

Debtor  made    executor,    not   released 
thereby, 

Creditor    competent    witness,    though 
property  charged  with  debts, 

Devisee,  <fec.,  competent,  but  take  only 
as  heirs. 


Widow  may  dissent  from  within  a  year, 
claim  dower,  Ac,  1609-lOC 

Execution  and  probate  of  wills. 

All  wills  to  be  written,  signed,  and  at- 
tested by  two  witnesses,  1611 

K   witnesses  competent  at   execution, 
will  proved  by  them,  1612 

Powers  to  be  executed  by,  executed  as 
other  wills,  1332 

Revocation  only  by  cancellation  or  other 
■w^ll,  1613:* 

Former  will  not  revive  by  revocation  of 
last;  exception,  1614 

Nuncupative    wills    valid  only  to    be- 
queath five  hundred  dollars,  1615 

Circumstances  necessary  to  render  them 
valid,  1616 

Soldiers,  seamen    and    marines    make 
wills  as  heretofore,  1617 

Nuncupative  wills  not  probated  till  after 
fourteen  days  and  citation,  1618 

To  be  reduced  to  writing  in  six  days  or 
not  proved,  1619 

WUls ;  by  whom  offered  for  probate,        1620 

Proved    in   probate    court;     in    what 
county,  1621 

Penalty  for  secreting  will ;  proceedings 
to  compel  production  of,  1622 

Party  complained  of,  discharged  on  affi- 
davit, 1623 

Manner  of  proving  a  Avill;  witnesses  to 
be  produced,  1624-5 

Commission  to  examine  witnesses  out  of 
the  state,  1626 

Proof  of  execution,  Ac,    recorded  with 
thewUl,  _      1627 

Certificate  of  probate  and  evidence,  in- 
dorsed on  original,  1628 

When  so  proved  and  indorsed,  receiva- 
ble in  evidence,  1629 

When    proved  in    other  countries,  ad- 
mitted on  certificate,  1630 

Withdrawn  after  six  months  for  probate 
elsewhere,  1631 

Notice  of  appUeation  to  withdraw  to  be 
given,  1632 

Notice  to  non-residents  by  pubhcation,     1633 
Contest  of  validity  of. 

Probate,  how  and  by  whom  contested ; 
day  for  the  trial  set,  1634-5 

Witnesses   subpoenaed    and   jury  sum- 
moned, 1636-7 

Fine  of  defaulting  jurors;    bystanders 
called  in,  1638-9 

Continuance  granted  on  proper   show- 
ing, 1640 

Depositions  as  in  eh'cuit  court,  1641 

Proceedings     against     defaulting    wit- 
nesses, 1642 

Rules  of  evidence  as  in   common  law 
court;  change  of  venue  also,  1643-4 

Removal  of  papers  to    other   county; 
contest  then  tried  by  circuit  court,      1645-6 

Judgment  of  circuit  court  certified  to 
probate  court,  1647 

Probate  allowed  or   refused  by  judg- 
1608|     ment  of  probate  court,  1648 


948 
949 


952 
953 
955 

1589 
1590 
1591 
1592 
159S 
1594 
1595 
1596 


1603 


1604 
1605 


1606 
1607 
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Cost  of  contest ;  execution  for  costs  ;  of  iCertificat*  of  attendance  issued  to ;  at- 

circuit  court,  1649-50-51-2     tendance, -when  to  be  proved,  2380-1 

How  paid;  when  charged  to  the  estate,  1663  Slave  witness  to  receive  charge  from 
Maybe  contested  in  chancery  within  five  I    judge,  3318 

years,  1654|  In  criminal  cases. 

Then  tried  by  jury,  or  before  chancellor,  1655  See     "Criminal     Prosecutions,     com- 
Time  for  contesting  extended  in  favor  of  |    mencement  of,"  "  Forfeitures." 


infants,  <fec. 

WITNESSES. 

See  "  Conveyances,"  "  Wills,"  •'  Arbi- 
trators." 

In  civil  cases. 

See  "  Evidence,  depositions  before  jus- 
tices," "  Justices,"  "  Forfeitures 
against." 

Testify  on  oath  or  affirmation,  in  open 
court. 

Disqualified  only  by  interest,  or  convic- 
tion of  certain  offences. 

Subpoenas  for,  issued  when  causes  on 
trial  docket. 

Not  subpoenaed,  more  than  a  hundi^ed 
miles  from  com't ;  exception, 

In  term  time,  executed  personally ;  at 
others,  by  copy  at  residence, 

Issued  by  clerk  from  tei-m  to  tenn, 

Penalty  for  default  by  witness;  pro- 
ceedings against,  2307-8 

Imprisoned  for  refusal  to  testify ;  dis- 
charged on  bond,  2309-10 

Exempt  fi?om  arrest  under  civil  process 
during  attendance,  2311-12 

Excuse   of   defaulting    witness;    when 


2301 


2304 


2305 
2306 


1656  Clerk  to  issue  subpoenas  for  defendant,     3560 

Also  for  state's  witnesses;  solicitor 
may  issue,  3561-2 

Proceedings  against  defaulting  witness- 
es, 3563 

Deposition  of  witnesses,  when  taken  by 
defendant,  3564 

Subpoenas  in  indictable  case,  only  is- 
sued once,  3565 

Not  to  issue,  unless  defendant  is  in  cus- 
tody, or  on  baU,  3566 

[Served  as  in  civil  cases ;  pay  as  in  civil 

2302  cases,  3567-8 
Fees  paid  by  defendant,  on  conviction ; 

2303  if  insolvent,  by  county,  3569 
Witness  exempt  from  arrest  on  civil  pro- 
cess,                                                       3571 

Summoned  for  Wednesdays,  when  term 
only  a  week,  3572 

If  term  more  than  a  week,  on  Monday  of 
second  week,  3573 

WORSHIP. 

Distm-bance  of,  punished  by  fine  and 
imprisonment,  3257 

WRIT. 

See  "Summons,"  "Process,"  "Execu- 
tion." 


made,  2312]  YEAR. 

Fees   of  witnesses,  one   and  a  half  del-  I  Defined  to  be  calendar  year,  8 

lars  and  mileage,  <fec.,  2379lFiseal  year  ends  on  the  30th  September,    371 


MONTGOMERY,  ALABAMA,  ) 
July  1,  1852.      f 

I,  HENRY  C.  SEMPLE,  having  been  appointed,  by  the  Governor  of  Alabama,  to  make 

head  notes  to  the  Titles,  Chapters  and  Articles  of  the  Code  of  Alabama,  with  a  full  and 

complete  index  thereto,  and  to  compare  the  printed  copy  with  the  origmal  of  such  Code,  as 

adopted  by  the  General.  A  ssembly  :    Do  hereby  certify,  that  the  printed  copy  of  the  Code 

contained  in  this  book,  has  been  compared  with  the  origmal  Code  as  adopted  by  the  General 

Assembly.  HENRY  C.  SEMPLE. 


ERRATA. 


In  section  1566  read  "1562  or  1563,"  in  place  of  "  1563  or  1564. '" 

In  section  223*7,  insei't  a  comma  after  the  word  defamation. 

In  section  2502,  read,  "and  are  now  pending,"  instead  of  "  and  all  now  pending." 

In  section  2723,  read  "arbitrators,"  instead  oi  authorities.'" 

In  number  nine,  forms  of  indictments,  insert  "and"  before  the  word  "compel." 
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